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DOMESTIC LAND AND WATER TRANSPORTATION 
S. 1018, a Bill To Alleviate Shortages in Railroad Equipment 





{S. 1018, 82d Cong., Ist sess., byMr. Case] 


4 BILL To amend the Interstate Commerce Act for the purpose of alleviating shortages in rajlroad eq uip 
ment 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That paragraph (14) (a) of section 1 of the Inter- 


‘ 


state Commerce Act (49 U. S. C. 1 (14) (a)) is amended by adding at the end 
thereof the following: ‘‘The Commission shall, in establishing the rates of such 
compensation, take into account the then current replacement cost of the equip- 
ment for the use of which the compensation is to be paid, and shall revise such 
rates from time to time in order to reflect increases or decrease in such cost.’ 

Sec. 2. Clause (b) of paragraph (15) of section 1 of the Interstate Commerce 
Act (49 U. 8. C. 1 (15) (b)) is amended to read as follows: ‘‘(b) to make such just 
and reasonable directions with respect to car service without regard to the owner- 
ship as between carriers of locomotives, cars, and other vehicles, and to establish 
such rates of compensation as between the carriers for such service, during such 
emergency, as in its opinion will best promote the service in the interest of the 
public and the commerce of the people;” 

Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1982. 

The committee met, pursuant to adjournment, at 10:00 a. m. in 
room G-—16, United States Capitol, Washington, D. C., Senator 
Edwin Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


(Testimony was presented by the witness on the following bills: 
S. 1018, S. 2348, S. 2350, S. 2351, S. 2352, S. 2353, S. 2354, S. 2355, 
S. 2356, S. 2357, S. 2360, S. 2363, S. 2365, S. 2518, S. 2519.) 

The CuarrmMan. The hearing will please come to order. Mr. 
James M. Hood, president of the American Short Line Railroad 
Association, will be our first witness. 

Mr. Hood, you may proceed in your own way. 

Mr. Hoop. Thank you, Senator. My name is J. M. Hood. I 
am president of the American Short Line Railroad Association, with 
offices at 2000 Massachusetts Avenue NW., Washington 6, D. C. 

The association is a nonprofit, voluntary organization of 309 com- 
mon carriers by rail. As of December 13, 1950, these carriers operated 
19,587 miles of first main track, and employed 74,114 persons. In- 
vested in these railroads was more than one and two-thirds billion 
dollars. During 1950 they paid taxes in excess of $70,000,000. 
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At New Orleans, La., October 3, 1951, during the Thirty-eighth 
annual meeting of the members of this association there were adopted 
legislative policies which have been printed and distributed to all 
members of the Congress and which, in considerable detail, outline 
the position of the members of the association on pending and pro- 
posed legislation. 

These policies are based upon three fundamental concepts: 

1. Private ownership and operation of the Nation’s railroads. 

Fair and reasonable rates, fares and charges; fair and reasonable 
compensation for employees; and fair and reasonable return upon 
— investment. 

. Equality of regulation and equality of opportunity for service for 
all. competitive forms of transportation. 

The com of directors of the association met at Washington on 
February 19, 1952, and considered the exact language of each of the 
bills now havi ing co onsideration by your committee. The constitution 
of the association delegates to the board interim authority in con- 
nection with all such subjects. The recommendations I shall make 
here today with respect to the pending bills are those determined at 
the board meeting. Happily, I am in personal accord with each of 
the recommendations. 

The positions taken on the respective bills are not the result of any 
hasty or last-minute consideration. For almost four decades Federal 
legislation has been of moment to short-line railroads and has had their 
continuous and active consideration. The results are to be respect- 
fully presented to you today, and on behalf of all of the members I 
thank you now for such consideration as you may find it possible to 
give to the recommendations of the 309 common carrier railroads, 
members of the American Short Line Railroad Association. 

Because the following bills concern the regulation of other forms of 
transportation and have no apparent or considerable effect upon the 
ability of short-line railroads to render an adequate and economical 
transportation service, and for the additional reason that as to most of 
them no convincing information is available to us, no recommendation 
is made as to the following bills: 

5. 2349, to extend to common carriers by motor vehicle the long-and- 
short-haul provisions of the Interstate Commerce Act. 

S. 2358, to amend the Interstate Commerce Act by establishing 
certain rules for the operation of irregular common carriers by motor 
vehicle. 

S. 2359, to remove the limitation upon the rights of the Interstate 
Commerce Commission to suspend, change or Tevoke certificates of 
motor carriers. 

S. 2361, to require supervision by the Interstate Commerce Com- 
en of operations of contract carriers. 

2362, to restrict operations of private carriers by motor vehicles 
a the leasing of vehicles. 

S. 2364, to authorize the Interstate Commerce Commission to re- 
wake or amend water carriers’ certificates and permits. 

. 2366, to amend section 203 (b) of the Interstate Commerce Act. 

S. 2712, to amend the Interstate Commerce Act to subject freight 
ki arders to the requirement for obtaining certificates of public con- 
venience and necessity. 
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S. 2713, to amend the Interstate Commerce Act with respect to 
standards for determining exemptions from part IV of the act. 

The CHarrRMAN. We thank you for presenting it in this manner. 
We are glad to have the statement appear just the way you prepared it. 

Mr. Hoop. The bill, S. 1018, provides first that in determining 
compensation for the use of equipment on foreign lines the Interstate 
Commerce Commission shall take into consideration current replace- 
ment cost. 

In short, this purports to legalize the accrual of depreciation and 
interest charges on money not yet spent or even obligated. In practical 
effect the bill has to do almost entirely with charges to be made by a 
freight-car owner against a freight-car user. This is technically known 
as car hire and commonly known as the per diem charge. 

To understand the impact of the per diem charge, three-fourths of 
all of the business moved by railroads is unloaded on a different 
carrier than that which originated the shipment. The average number 
of carriers in a route is two and a half. Cars of necessity and as 
required by law must go through to destination. Under existing 
car service rules on file with the Interstate Commerce Commission, 
only predominantly originating carriers are in a position to own freight- 
car equipment in volume. 

Intermediate and terminating lines are in no position to contribute 
substantially to the car supply unless they too are originating lines, 
In the majority of cases the only use of a freight car to an originating 
owner is to load it off line with revenue freight. Insofar as the 
renting of this car be concerned, the intermediate and destination 
lines are involuntary users and renters of the car. Adequate and fair 
compensation to the owner is all that the carrier should be required to 
pay. 

In times of inflation and rapidly rising costs, as is the period 
through which we are now passing, to give effect to replacement 
values in determining rentals is just as unfair to the user as it would 
have been to have given effect to replacement costs during the decade 
1930 through 1939. Had that been done during the depression years 
the car user would have enjoyed a freight car per diem rate materially 
lower than the $1 rate which prevailed, and the car owner would have 
been deprived of a fair rate to an extent which, in many cases, would 
have increased the number of bankruptcies of railroads. 

No theory of replacement value has been seriously advanced as the 
basis for the earning of a fair return by railroads when fixing freight 
rate bases or in determining the selling prices for other utility services. 

Second, S. 1018 proposes to extend to the Interstate Commerce 
Commission authority to establish per diem charges during an 
emergency that in its opinion would best promote the services in the 
interest of the public. This the Commission undertook to do by an 
order in its Docket 29670 (268 I. C. C. 659), when on July 25, 1947, 
it entered an order prescribing what is commonly called a penalty per 
diem charge; that is, a charge in excess of remuneration. This order 
was challenged in a three-judge Federal-court proceeding, being Civil 
Action No. 3816-47 in the District of Columbia (Palmer v. United 
States, 75 Fed. Supp. 63). In a unanimous decision, dated November 
20, 1947, the order was set aside in its entirety by Judges Wilbur K. 
Miller, E. Barrett Prettyman, and F. Dickinson Letts. 
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With reference to the time element involved in a car-rental charge, 
the decision said: 


Obviously, any charge upon a time basis furnishes an incentive for prompt 
return of the property. When a contractor rents a bulldozer for the day, he has 
an incentive to use it promptly and return it; the same is true in the case of a book 
taken from a lending library at a daily charge. The penalty or incentive char- 
acteristic of the per diem is merely an inherent quality of a charge based upon time. 
Reference to that quality is not equivalent to saying that a rental can, by a 
prohibitive amount, be made an instrument of compulsion. An inherent quality 
of its reasonable amount is one thing, but an indefinite expansibility of its amount 
for regulatory purposes is quite another. 


Quoted from the decision with reference to any addition to a per 
diem charge being in the public interest are (reading): 


The fact is that there is no persuasive indication that an increase in car rental] 
will facilitate the return of cars. As early as 1907 the Commission observed, 
through Commissioner Franklin K. Lane, “That this will be effective in se curing 
return of cars to the owning railroads during the few months of the year when 
traffic is light may be conceded, but that it will insure return during times of 
great need is not likely, for in such times the holder could earn perhaps 10 times 
the amount that he would be compelled to pay by using the foreign car.”” And in 
the same report the Commission said: “It is submitted that the carriers themselves 
cannot deal with this problem by raising the per diem charge without seriously 
limiting the extent and utility of through transportation, a contingency that 
would demoralize the business of the country.” 


And— 


* * * Contrariwise, if the movement of empties to the nearest loading 
territory instead of to the owners cannot be questioned from the standpoint of 
efficiency in the use of cars, how can the proposed method of promoting return 
of cars to owners be justified from the standpoint of efficiency? If the existing 
rules have the same object as the proposed order, the violation of the former and 
the enforcement of the latter cannot be justified on the same ground. Which is 
really the proper course “from the standpoint of efficiency in use’’-—movement to 
the nearest loading territory, or return to the owners? Does the conclusion of the 
Commission stated in the quoted paragraph mean that while the movement of 
empty cars to the nearest loading territory cannot be questioned from the stand- 
point of efficiency in the use of cars, nevertheless, in justice to the owning railroads, 
higher rentals should be paid in times of car shortage? Is not the sole public 
interest in times of car shortage the efficient use of cars? Does the public interest 
require, not efficiency in use but ‘‘justice’’ to the owning railroads in terms of 
higher rentals? We do not think so. We do not see how an acute public need 
for cars to move crops can be translated into an order designed to do justice to the 
owning railroads in terms of rent to be paid. The Commission’s report raises 
these questions, but it does not supply the answers. 


In short, both provisions of the bill propose to transfer more than 
just and fair per diem charges for freight-car rentals from an invol- 
untary freight-car user to a freight-car owner, and both would operate 
against the public interest. 

“The bill should not pass. 





Un rtTEp States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
lashington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States C apitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF A. H. SCHWIETERT, SPECIAL COMMITTEE ON 
TRANSPORTATION OUTLOOK AND POLICY OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


The Cuarrman. The hearing will please come to order. 

Mr. Scuwierert. My name is A. H. Schwietert. I am traffic 
director of the Chicago Association of Commerce and Industry, at 
1 North La Salle Street, Chicago, Ill. I am a former president and 
am now chairman of a special committee on transportation outlook 
and policy of the National Industrial Traffic League, located at 711 
Fourteenth Street NW., Washington, D. C. I am appearing today 
on behalf of that organization. 

The National Industrial Traffic League, as its name implies, is a 
national organization of firms and corporations actually engaged in 
the shipment and receipt of commodities, also of chambers of com- 
merce, boards of trade, and commercial, trade, and traffic organiza- 
tions dealing with general traffic and transportation matters. 

The league membership is distributed throughout the entire United 
States and represents practically every line of industry. Its members 
use all forms of transportation; that is, rail, highway, water, air, pipe- 
line, and freight forwarders. It is interested in the development and 
maintenance of an adequate and efficient national transportation sys- 
tem, privately owned and operated, and in the free and unrestricted 
flow of commerce. 

League committees have been engaged in studying matters of 
national transportation policy since the establishment of a special 
committee for that purpose at its 1943 annual meeting. That com- 
mittee annually has submitted comprehensive reports on basic trans- 
portation matters for consideration of the membership. 

Upon receipt of the progress report of the Domestic Land and 
Water Transportation Subcommittee of the Senate Committee on 
Interstate and Foreign Commerce pursuant to Senate Resolution 50, 
the league’s special committee assigned to individual members of the 
committee specific subjects for study, report, and recommendation. 

Before this work had been completed we received a number of the 
bills which are now before this committee for consideration. A meet- 
ing of the special committee was held on February 7, 1952, and again 
on March 10 and 11, 1952, to consider these bills. The conclusions 
and recommendations arrived at were submitted to the membership 
by mail, were considered by the executive committee of the league 
at its meeting on March 20 and at a special meeting of the membership 
on March 21. 

The conclusions and recommendations which I will submit to you 
today are the accumulative result of the work of the special committee 
and the final conclusions as reached by the general membership at the 
meeting a week ago today. 

We will present our views on most of the bills which are now under 
consideration. There are some few exceptions which, due either to 
the fact that the league as a shippers’ organization felt it had no 
specific interest in the bills or because of insufficient time has been 
unable to reach a conclusion based upon proper and thorough analysis. 

(The witness subsequently offered testimony on the following bills: 
5S. 1018, S. 2348, S. 2349, S. 2754, S. 2350, S. 2352, S. 2353, S. 2355, 
S. 2364, S. 2742, S. 2356, S. 2743.) 

96736—52—8 
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Mr. Scuwietert. The first bill which I would like to discuss is 
5.1018. S. 1018 deals with the compensation to be paid to the owning 
carrier for the use of any locomotive, car, or other vehicle by another 
carrier. Such charges are commonly referred to as “the per diem 
charge.” 

The bill, first, provides that in determining the rates of compensa- 
tion to be paid the Commission shall take into account current replace- 
ment cost of the equipment, and shall revise such rates from time to 
time in order to reflect increases or decreases in such costs and, second, 
it gives the Commission authority to establish rates of compensation 
as between the carriers for car service during an emergency as, in its 
opinion, will best promote the service in the interest of the public and 
the commerce of the people. 

Under the act today the Commission has ample authority to fix a 
just and reasonable rate of compensation for the use of any locomotive, 
car, or other vehicle, and also has general power to make regulations 
to govern the use and return of cars and to fix penalties for violation of 
such regulations. Whenever the Commission is of the opinion that a 
shortage of equipment, congestion of traffic, or other emergency exists 
it has the authority to suspend the operation of any rule, regulation, 
or practice with respect to car service and to make such just and 
reasonable directions with respect thereto as may be necessary to 
bring about the most efficient use of carrier equipment. 

It does not, however, have the authority to assess a per diem 
charge which may be used as an instrument of regulation to control 
the prompt movement and return of cars. 

From the standpoint of the shipper the efficient use of carrier 
equipment, particularly in times of emergency, is of the greatest 
importance. It is our firm belief, however, that the assessment of 
penalty per diem charges will not increase the efficient use of equip- 
ment but, on the other hand, may result in an inefficient use of such 
equipment. 

If the penalty per diem is high enough so that the carrier will be 
influenced to immediately return the car to the owning carrier, after 
it has been unloaded, rather than to use it for transporting a shipment 
which may be available, an inefficient use of equipment will result. 

On the other hand, if the per diem charges are not that high, then 
there will be no change in the use of the car from that which would 
occur under reasonably compensatory per diem charges, and the only 
result would be that the owning carrier would obtain an excessive 
amount for the use of the car. 

At all times, and particularly in times of emergency, it is important 
to move the cars to the place or area where they are needed. This may 
not be on the line of the owning carrier. The obvious purpose of a 
penalty per diem would be to return the cars to the owner whether 
that is the place at which they are most needed or not. As stated by 
the Federal district court in Palmer v. United States, (75 Fed. Supp. 
63), in a unanimous decision [reading]: 

* * * the per diem charge is so completely unrelated to the evils sought 
to be remedied by the proposed order that serious question would arise as to its 
_ Validity as a regulation. A regulatory measure must have “a real and substantial 
relation to the object sought to be obtained.” This per diem, however, has no 
relation to avoidable delay or to inefficiency. 
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At another point in its discussion the court stated: 

Although the shortage of cars in postharvest time in the West is a very old 
problem, and although the per diem charge has been successively increased over 
the years, there is no finding of fact in this record, and no evidence, so far as we 
are advised, that the increases ever caused the slightest improvement in the 
situation. Forty years ago, and again 30 years ago, the Commission made 
extensive investigations into these same car shortage and the per diem 
charge. * * * Over this whole period the per diem has been increased from 
time to time. It was originally 20 cents and increased over the years until in 1946 
it was $1.15 and has now gone to $1.50. And now the difficulty seems to be 
precisely as it has been these many years. If it appeared from this long experience 
that an increase in the per diem is an effective instrument for alleviating car 
shortages, that fact might furnish some support for the contention that it was 
intended for that purpose and should be used for it. But the facts appear to be 
as the Commission predicted in 1907 they would be. 

In 1907 Commissioner Franklin K. Lane, of the Interstate Com- 
merce Commission, had observed that an increase in car rental would 
not be effective in times of great need for in such times the holder 
could earn perhaps 10 times the amount he would be compelled to 
pay by using the foreign car. 

There is also some doubt as to whether the carriers would accumu- 
late a large bank of cars in the grain-producing area prior to the grain 
harvest in order that such cars may be available when needed, if 
they are required to pay a high per diem charge. In other words, 
they will not keep the cars on their line any longer than is absolutely 
necessary in order to reduce costs. 

We believe the authority which the Commission now has to order 
the movement of cars to the place where they are needed, results in 
a more efficient use and is a greater benefit to the public than the use 
of a penalty per diem to force cars to be returned to the owning carrier. 

The league is opposed to S. 1018 and recommends that the bill 
do not pass. 


UniTep STATES SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Tuesday, April 1, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF SAMUEL FRASER, EXECUTIVE VICE PRESIDENT, 
INTERNATIONAL APPLE ASSOCIATION 


Mr. Fraser. 8. 1018 proposes to amend the Interstate Commerce 
Act for the purpose of alleviating shortage in railroad equipment and 
is for the expressed purpose of promoting the greater use of equip- 
ment and proper and adequate compensation therefor. It is recog- 
nized that the use of equipment is a matter of public concern, and the 
bill states: “Will best promote the service in the interest of the 
public and the commerce of the people”. (See p. 2, lines 7-9 of see. 
2 of the bill.) 
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¥ Clearly, if there is need for such action in connection§with the rail 
equipment, then a like policy must prevail with regard to the use of 
trucks, for they are used to serve the interest of the public and the 
commerce of the people, and a return load is essential in order to 
maintain the proper and adequate compensation for the equipment. 
We cannot have fish in one and fowl in the other in the same problem. 

It is our experience that pooling of equipment is not so helpful that 
it should continue. This power to pool and the consequent severance 
of equipment from its ownership and its operation by its owners, is 
usually attended by such poor attention to essential repairs that the 
equipment deteriorates more rapidly than it should and our industry 
suffers. We prefer to have the equipment owners operate their own 
equipment. 


Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 

(The following statement was submitted for the record:) 


STATEMENT OF LreonARD E. Roacu, TRANSPORTATION AND COMMERCE CoUN- 
SEL, OKLAHOMA Crry, Oxua., REPRESENTING SEVERAL IRREGULAR C@MMON 
CARRIERS 


Senate bill No. 1018, introduced by Senator Case, insofar as I am able to deter- 
mine is a very good bill but should definitely be amended to cover all forms of 
surface transportation, if it does not do so, if we are to have a sound, economical, 
and efficient united transportation system that will adequately serve the needs of 
our country. 

(Subsequently, on April 4, the chairman inserted a statement from 
the Manufacturing Chemists Association, Inc., concerning S. 1018 
and S. 2350. This will be found in the hearings under S. 2350. And, 
on April 7, testimony concerning S. 1018, S. 2901, and S. 2350 from 
Charles H. Buford, representing certain railroads, will be found in 
hearings on S. 2350, as also will the statement of C. W. Dooling, gen- 
eral counsel, Western Pacific Railroad Co., on the same bills. 

(On April 8, Eldon Martin, general counsel of the Chicago, Burling- 
ton, & Quincy R. R. Co., also representing other railroads, testified 
on the bills, S. 1018, S. 2350, and S. 2901. His statement will be found 
in hearings on S. 2350 for April 8. A supplementary statement, filed 
later follows this statement in the hearings.) 
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Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Wednesday, April 9, 1982. 
The committee met, pursuant to recess, at 10 a. m., in room G-16, 


United States Capitol Building, Senator Edwin C. Johnson of Col- 
orado (chairman) presiding. 
Present: Senators Johnson of Colorado, and Hunt. 


Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


(The following letters and statements were submitted for the 
record following the conclusion of the hearings on April 9:) 


LetTerR From L. C. Woure, Executive Secretary, Los ANGELES TRAFFIC 
MANAGERS CONFERENCE 


Los ANGELES, Cauir., April 4, 1952. 

Re Senate bill No. 1018 

The Honorable Senator Epwin C. JOHNSON, 
Senate Office Building, Washington, D. C. 


Dear SENATOR JOHNSON: This letter is written on behalf of the Los Angeles 
Traffic Managers Conference in reference to the above-numbered bill, which is 
pending in the Senate and which proposes to amend the Interstate Commerce 
Act for the pages of alleviating shortages of railroad equipment. The Los 
Angeles Traffic Managers Conference is composed of 115 members, who, taken 
together, represent substantially the group of largest shippers in the Los Angeles 
area, 

The bill in question, would appear as written to give the ICC authority to fix 
the compensation for cars, etc., during any period of shortage without hearing 
and regardless of whether or not the carriers agreed or disagreed among them- 
selves. It would also intend to make a fundamental change in the matter of 
rate making by proposing to disregard customary and normal depreciation in 
computing costs and to substitute current replacement costs. This bill would 
make this procedure mandatory upon the Commission. 

The Los Angeles Traffic Managers Conference is strongly opposed to the 
enactment of Senate bill 1018. We are submitting this statement to be made a 
part of the records. 

Yours very truly, 
Los ANGELES TRAFFIC MANAGERS CONFERENCE, 
By L. C. Woursg, Executive Secretary. 





Lerrer From Joun L. Rocers, CHAIRMAN, INTERSTATE COMMERCE 
CoMMISSION 
January 4, 1952, 
Hon. Epwin C. JoHnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


_ My Dear Senator Jonnson: Your letter of March 5, 1951, addressed to the 
Chairman of the Commission, and requesting a report and comments on 8. 1018, 
introduced by Senator Case, ‘“‘To amend the Interstate Commerce Act for the 
purpose of alleviating shortages in railroad equipment’”’ has been given careful 
consideration by our legislative committee.and by the Commission, and I am 
authorized by the Commission to submit the following comments: 

In our Annual Report for 1950, page 128, we recommended: 

“1. We recommend that section 1 (15) of the Interstate Commerce Act be 
amended so as to authorize the Commission thereunder to determine the com- 
pensation to be paid and other terms of any contract, agreement, or arrangement 
for the use of any locomotive, car, or other vehicle not owned by the carrier using 
it (and whether or not owned by another carrier).’”’ 

The purpose of this recommendation is to give the Commission power, during 
emergencies, to apply pressure on the railroads to spur them to greater efforts 
in moving and hendlieg cars. Between 1925 and 1950, revenue freight car owner- 
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ship by class I railroads declined about 25 percent. The depleted inventory of 
freight cars and an unequal contribution of cars by individual carriers to national 
ownership has complicated the problem of obtaining greater utilization of the 
existing fleet. Roads which own few or no cars are inclined toward a practice of 
hoarding foreign-line cars for prospective loading. 

During and since World War II every measure reasonably calculated to extract 
greater utilization from the existing inventory of freight cars has been adopted by 
the Commission, one of the most important of these steps being the establishment 
of greatly stepped-up demurrage charges against shippers and receivers to insure 
prompt loading and unloading. These measures, however, have been insufficient 
to solv@ the problem arising from perhaps the most important segment of the cycle 
of car handling and movement—the phase when the car is in the hands of the 
carrier. The lack of an effective weapon to spur and stimulate railroads into 
greater activity in times of car shortage is the major weakness in the present car- 
service provisions. 

S. 1018 proposes to amend section 1 (14) (a) by adding at the end thereof the 
following: 

“The Commission shall, in establishing the rates of such compensation, take 
into account the then current replacement cost of the equipment for the use of 
which the compensation is to be paid, and shall revise such rates from time to 
time in order to reflect increases or decreases in such cost.”’ 

In our opinion, the proposed amendment to section | (14) (a) is neither neces- 
sary nor desirable. Under the present wording of section 1 (14) (a), the Com- 
mission may clearly take into consideration all matters pertinent to the question 
of compensation. Although the purpose of the proposed amendment seems to 
be to enlarge the sum total of the matters which the Commission may or shall 
take into account in establishing per diem rates, the amendment might actually 
be deemed restrictive, in a certain sense, because it would be subject to the 
interpretation that the Commission shall consider nothing else. 

Section | (15) of the Interstate Commerce Act now reads: 

“Whenever the Commission is of opinion that shortage of equipment, conges- 
tion of traffic, or other emergency requiring immediate action exists in any section 
of the country, the Commission shall have, and it is hereby given, authority, 
either upon complaint or upon its own initiative without complaint, at once, if it 
so orders, without answer or other formal pleading by the interested carrier or 
carriers, and with or without notice, hearing, or the making or filing of a report, 
according as the Commission may determine: (a) to suspend the operation of any 
or ali rules, regulations, or practices then established with respect to car service 
for such time as may be determined by the Commission; (b) to make such just 
and reasonable directions with respect to car service without regard to the owner- 
ship as between carriers of locomotives, cars, and other vehicles, during such 
emergeney as in its opinion will best promote the service in the interest of the 
public and the commerce of the people, upon such terms of compensation as 
between the carriers as they may agree upon, or, in the event of their disagree- 
ment, as the Commission may after subsequent hearing find to be just and reason- 
able; (ec) to require such joint or common use of terminals, including main-line 
track or tracks for a reasonable distance outside of such terminals, as in its opinion 
will best meet the emergency and serve the public interest, and upon such terms 
as between the carriers as they may agree upon, or, in the event of their disagree- 
ment, as the Commission may after subsequent hearing find to be just and reason- 
able; and (d) to give directions for preference or priority in transportation, 
embargoes, or movement of traffic under permits, at such time and for such 
periods as it may determine, and to modify, change, suspend, or annul them. In 
time of war or threatened war the President may certify to the Commission that 
it is essential to the national defense and security that certain traffic shall have 
preference or priority in transportation, and the Commission shall, under the 
power herein conferred, direct that such preference or priority be afforded.’ 

5. 1018 proposes to amend clause (b) of section 1 (15) to read as follows: 

““(b) to make such just and reasonable directions with respect to car service 
without regard to the ownership as between carriers of locomotives, cars, and other 
vehicles, and to establish such rates of compensation as between the carriers for 
such service, during such emergency, as in its opinion will best promote the service 
in the interest of the public and the commerce of the people.” 

We do not favor amending clause (b) of section 1 (15) in the manner proposed 
in S$. 1018 on several grounds. 

In the first place, the use of the word ‘“‘compensation’’ would prevent the Com- 
mission from fixing per diem charges at other than a purely compensatory level. 
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In Palmer v. United States (75 Fed. Supp. 63), a three-judge district court held 
that the use of the word ‘‘compensation”’ in section 1 (14) (a) precluded the Com- 
mission from establishing a per diem charge in excess of any purported reasonable 
recompense to the owner. 

Secondly, the proposed new clause (b) might be construed to apply to reasonable 
directions and the establishment of rates of compensation only as between carriers. 
The present clause (b) was relied upon by the three-judge court in Jversen v. 
United States (63 Fed. Supp. 1001, affirmed, 327 U. 8. 767), to hold that the Com- 
mission could, with or without a hearing, increase demurrage charges which are 
paid by shippers. The Commission als6 depends upon the present clause (b) as 
the authority for issuing other service orders directly affecting shippers, such as 
heavy loading, limited weighing, unloading, and two cars for one. As the pro- 
posed clause (b) in 8. 1018 would definitely repeal the present clause (b), we would 
favor the addition of a new clause to section 1 (15) to supply the desired authority 
with respect to per diem charges, rather than risk the possibility that some of our 
existing authority to issue demurrage orders and numerous other service orders 
changing tariff rules might be curtailed. 

Finally, under the proposed clause (b), the Commission would have to fix the 
terms of compensation in all such instances, and not only in the event of disagree- 
ment between carriers as at present. The Commission is not now set up to per- 
form these duties, and does not have the personnel to undertake such a task. As 
there is little likelihood that additional funds would be appropriated for this pur- 
pose, the proposed amendment to clause (b) would also be inadvisable from the 
standpoint of practical considerations. 

In lieu of the amendments proposed in S. 1018, we suggest that paragraph (15) 
of section 1 be amended by striking out ‘‘(c)’”’ and ‘‘(d)”’ and inserting in lieu 
thereof ‘“‘(d)”’ and “‘(e)”’, respectively, and by inserting immediately after clause 
(b) of such paragraph a new clause as follows: 

“*(e) to impose on one or more carriers, when a shortage of freight cars exists, 
such just and reasonable charges in addition to the car-hire, car-rental, or per diem 
charges then in effect between carriers on any type of freight car in any section of 
the country, during such emergency as in the opinion of the Commission will 
aid in relieving such shortage by promoting the expeditious movement, distribu- 
tion, interchange, or return of freight cars, and the said additional charges shall 
be paid by the carrier using such cars to the owning carrier;”’ 

It is well known that a freight-car shortage does not exist on all railroads or 
throughout the United States at the same time, nor is there a shortage of all types 
of freight cars at, any given time. With this in mind, the proposed amendment 
authorizes the Commission to establish additional per diem charges: (1) on one or 
more carriers; (2) on one or more types of freight cars; and (3) in any section va 
the country. A standard to govern the Commission’s ‘action is prov ided in tha 
its action is for the purpose of “relieving such shortage by promoting the expe .di- 
tious movement, distribution, interchange, or return of freight cars.’’ 

As the substitute amendment which we are proposing would give the Com- 
mission power to issue an order of particular applicability prescribing future con- 
duct, without a hearing, the ‘re may be some question as to its conatitutionslity. 
However, in view of the Court’s decision in Bowles v. Willingham (321 U. S. 503) 
wherein a provision providing somewhat similar authority under the a rgency 
Price Control Act was held valid, there is a good chance that such amendment 
would be held to be within constitutional limitations. 

Very truly yours, 
Joun L. Roacers, Chairman. 


Lerrer From A. Devirr VaNnecu, Deputy ATTORNEY GENERAL, DEPARTMENT 
OF JUSTICE 
FEBRUARY 26, 1952 
Hon. Epwin C. JoHNnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear Senator: This is in response to your request for the views of the 
Department of Justice relative to the bill (8. 1018) to amend the Interstate 
Commerce Act for the purpose of alleviating shortages in railroad equipment. 

The bill would amend section 1, paragraph (14) (a) of the Interstate Commerce 
Act, relating to the authority of the Interstate Commerce Commission to estab- 
lish reasonable rules, regulations, and practices with respect to car service, includ- 
ing the compensation to be paid, and other contractual terms for the use of any 

















12 DOMESTIC LAND AND WATER TRANSPORTATION 


locomotive, car, or other vehicle not owned by the carrier using it. The amend- 
ment proposed would require the Commission, in fixing such compensation, to 
take into account the current replacement cost of the equipment involved, and 
to revise such compensation from time to time to. reflect_changes in such replace- 
ment cost. 

The bill would also amend section 1, paragraph (15){ (b) of the act, relating 
to the emergency authority of the Commission to make directions with respect 
to car service without regard to ownership as between carriers upon such terms 
as the carriers may agree or in the absence of agreement, as the Commission may 
after hearing find to be just and reasonable. The amendment proposed would 
authorize the Commission after it had made emergency directions as to car 
service to fix the rate of compensation for use of cars by carriers other than the 
owner without regard to any agreement or disagreement of the carriers, without 
hearing, and without finding the proposed rates to be just and reasonable. 

Whether the bill should be enacted presents questions of legislative policy 
concerning which the Department of Justice prefers not to make any recommenda- 
tions. There are certain aspects of the bill, however, to which the committee 
may wish to give further consideration. 

It does not appear from the language of 8. 1018 whether or not an increase in 
compensation is the objective of this measure; but under present circumstances 
an increase would be the result. Inasmuch as payments to private car owners 
are made upon a mileage basis (called mileage rates), an increase in compensation 
would not encourage the railroads to make a greater use of private cars during 
an emergency, even if permitted by the customary conditions of such use. 

Some representatives of the railways are of the opinion that increased revenues 
resulting from higher per diem charges would increase the total supply of railway 
cars by encouraging the owner lines to place more orders with the equipment 
companies. This point is to be distinguished from the matter of more economical 
utilization of cars and the concentration of cars at points of shortage in times 
such as the wheat harvest and at the periods of peak demand. 

A probable result of increased rates (per diem rates) for the use of the cars of 
one railroad by another railroad would be a more prompt return of off-line cars 
to their owner railroads. It must not be supposed, however, that the effect of a 
high per diem charge would be to force all idle cars into use. It would not release 
cars hoarded on the lines of their owners. The high rate might in fact result in 
the return of cars to railroads that had no shortage of available empty cars from 
railroads along whose lines a great seasonal or emergency need had arisen. 

It must be assumed, therefore, that the purpose of this amendment is to effect 
simply a more satisfactory adjustment of mileage and per diem rates to basic 
costs. The authors apparently have assumed that these rates are now related 
to the cost of equipment (which may be true) and believe they should be adjusted 
from time to time as that cost changes. This seems to be a proper objective, 
although it puts one more burden on the Commission. 

The amendment to section 1 (15) (b) of the act is apparently intended to carry 
out the recommendation of the Interstate Commerce Commission in the Sixty- 
fourth Annual Report of the Interstate Commerce Commission: 

‘‘We recommend that section 1 (15) of the Interstate Commerce Act be amended 
so as to authorize the Commission thereunder to determine the compensation to 
be paid and any other terms of any contract, agreement, or arrangement for the 
use of any locomotive, car, or other vehicle not owned by the carrier using it 
(and whether or not owned by another carrier).’’ 

The amendment would appear to be defective if that is the intended purpose. 
For, as amended, the Commission authority to fix the compensation for car 
service under section 1 (15) (b) may only be exercised when the Commission has 
made emergency direction with respect to car supply. 

The Commission’s recommendation is apparently based on its experience Jn 
the matter of Increased Per Diem Charges on Freight Cars (268 I. C. C. 659). There 
the Commission sought to remedy the shortage of boxcars in the West by raising 
the per diem rates for the use of boxcars by nonowning carriers, the theory being 
that many boxcars owned by western carriers were being retained by eastern 
roads since it was cheaper to pay per diem than own cars, and the profits from 
using the cars were attractive. The Commission believed that increased per 
diem rates would cause cars to be returned to the owner. The Commission 
ordered a temporary increase in the per diem rates with the view that such in- 
creased charge would promote greater efficiency in the use and increase the 
supply of cars, and held that such increased charge was reasonable. The district 
court set aside the Commission’s order, Palmer v. United States (75 F. Supp. 
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63 (D. C. D. C. 1947)). The court held that the Commission authority to adjust 
car supply was by direction, not by tampering with charges which were just and 
reasonable. The amendment proposed by 8S. 1018 would not dispense with the 
establishment of general directions concerning car service as a condition precedent 
to the authority to fix compensation under section 1 (15) (b). 
The Director of the Bureau of the Budget has advised that there is no objec- 
tion to the submission of this report. 
Sincerely, 
A. Devirr VANECH, 
Deputy Attorney General. 


LETTER From CuHarRLes F. BRANNAN, SECRETARY, DEPARTMENT OF 
AGRICULTURE 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., April 15, 1952. 
Hon. Epwin C. JoHnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear SENATOR JOHNSON: Both prior to and sinee the public hearings which 
started before your committee March 3, 1952, vou have very kindly transmitted 
to me for comment thereon a number of bills and substitute bills to amend the 
Interstate Commerce Act. 

In heretofore acknowledging some of these bills a brief commentary was made 
with respect to a few of them and on March 25, 1952, witnesses for the Depart- 
ment appeared before your committee and testified at length on S. 2357, S. 2362, 
S. 2518, and S. 2519, which bills are considered of utmost importance to agri- 
culture. At that time you granted the privilege of submitting additional comment 
either orally or by written statement. 

Several of the four bills referred to have since been the subject of single or 
multiple amendments; also a few original bills which were not directly trans- 
mitted by you are also of interest to the Department. 

The purpose of this communication is to offer additional comment on the four 
bills enumerated above, in the light of the amending substitutes thereto, and to 
submit on behalf of the Department a statement of views and positions on other 
bills presently of record. 

5S. 1018 would change section 1 (14) (a) to require the Commission to use cur- 
rent replacement costs in determining equipment rentals. The proposed change, 
we believe, is unnecessary because the Commission has ample authority under 
provisions of the present Interstate Commerce Act to establish adequate rentals 
for railroad equipment. This position is taken by Chairman John L. Rogers, of 
the Interstate Commerce Commission in a letter to your committee expressing 
opposition to 8. 1018 and support for S. 2350. 

* * * * * * * 

In conclusion it may be stated that the foregoing comments are directed to 
those bills and amendments with which the interest of agriculture is more directly 
affected. Examination of the bills listed below discloses that the interests of 
agriculture would not be greatly affected thereby or that they are favorable or 
otherwise not objectionable to agriculture. As to these, therefore, no specific 
comment is included. 


S. 2348, S. 2348, amendment (April 1) |S. 2712, S. 2712, amendment (February 


S. 2352 21) 
S. 2353 S. 2713, S. 2713, amendment (April 1) 
S. 2354, S. 2354, amendment (March |S. 2721 
17) S. 2742 
S. 2356 S. 2743 
S. 2358, S. 2358, amendment (April 8) |S. 2744 
8. 2359 S. 2745, S. 2745, amendment (March 25) 
S. 2360 S. 2746, S. 2746, amendment (April 3) 
S. 2361, S. 2361, amendment (March| 8. 2748 
18), S. 2361, amendment (March 6) |S. 2752 
S. 2363 S. 2753 
S. 2364, S. 2364, amendment (March|S. 2781 
17), S. 2364, amendment (April 2) S. 2782 
S. 2365 S. 2829 
S. 2366 S. 2901 
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In view of the subsequent request, we have not obtained advice from the 
Bureau of the Budget as to the relationship of these bills to the program of the 
President. 

Sincerely yours, 
CHARLES F. BRANNAN, Secretary. 


STATEMENT OF CHARLES E. BLAINE & Son, TRAFFIC MANAGERS, PHOENIX, ARIZ. 


S. 1018 relates to recommendation No. 1 of the Interstate Commerce Com- 
mission, hereinafter termed ‘‘Commission,”’ in its 1950 annual report, at page 128, 
in an effort to curb or present abuses on the part of the railroads in the acquision 
of equipment by lease and conditional sales, as outlined in said report com- 
mencing at page 38. The Commission reiterated the same recommendation in 
its 1951 annual report, at page 151, for which it should be commended. How- 
ever, we are not informed if the present text of this bill has the full approval of 
the Commission. 

Therefore, we recommend that our principals support the views of the Com- 
mission regarding 8. 1018. 
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S. 2348, Amending ICC Procedure 





[S. 2348, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request) ] 
A BILL To amend the procedure of the Interstate Commerce Commission 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 17 of the Interstate Commerce Act 
is amended 

(1) by striking out of the first sentence of paragraph (2) the words “three 
or more eligible’ and inserting in lieu thereof the words ‘‘an employee or”’ 

(2) by striking out the second sentence of paragraph (2 

(3) by striking out paragraph (5); 

(4) by striking out of the first sentence of paragraph (6) the following: 
“or after an order recommended by an individual Commissioner or a board 
shall have become the order of the Commission as provided in paragraph (5),”’ 

(5) -by striking out the last sentence of paragraph (6); 

(6) by amending paragraph (8) to read as follows: 

(8) The making of an application for rehearing, reargument, or recon- 
sideration shall not excuse any person from complying with or obeying the 
decision, order, or requirement, or operate to stay or postpone the enforce- 
ment thereof, without the special order of the Commission.” 

(7) By striking out the last three words of paragraph (9) and the comma 
immediately preceding such words. 


[S. 2348, 82d Cong., 2d sess 


AMENDMENTS (IN THE NATURE OF A SUBSTITUTI 
Submitted April 1, 1952 


Intended to be proposed by Mr. Johnson of Colorado (by request) to the bill 
(S. 2348) to amend the procedure of the Interstate Commerce Commission, 
viz: Strike out all after the enacting clause and insert in lieu thereof the following 


That section 17 of the Interstate Commerce Act is amended 

(1) by striking out of the first sentence of paragraph (2) the words “three 
or more eligible’’ and inserting in lieu thereof the words ‘‘an employee or’’; 

(2) by striking out of the fifth sentence of paragraph (6) the words ‘“‘of a 
decision, order, or requirement of the Commission or of a division’’; 

(3) by striking out ‘fa division,’ and the comma after “‘Commissioner”’ 
in paragraph (8), and by inserting at the end of such paragraph the following: 
“The Commission may, from time to time, make or amend general rules or 
orders governing the granting of such stay or postponement, pending rehear- 
ing, reargument, or reconsideration of a decision, order, or requirement by 
the Commission or a division.’’; and 

(4) by striking out “a division,”’ and the comma after “Commissioner”’ in 
paragraph (9). 
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Unitrep States SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Monday, March 8, 1952. 

The committee met, pursuant to call, at 10 a. m. in the caucus 
room, Senate Office Building, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, O’Conor, Tobey, Capehart, 
and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, as- 
sistant clerk of the committee. 


STATEMENT OF JACK GARRETT SCOTT, GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF MOTOR BUS OPERATORS 


The CHarrMAN. The next witness is Mr. Jack Garrett Scott, 
another witness from Colorado. This must be Colorado day. Mr. 
Scott, unless there is objection, your testimony here will be inserted 
in the record as is, and you may proceed to emphasize any part of 
your testimony that you think should be called to our attention 
especially, but proceed in your own way. 

(Testimony was presented by this witness on the following bills: 
S. 2348, S. 2349, S. 2352, S. 2355, S. 2360, S. 2363, S. 2365, S. 2518.) 

Mr. Scorr. Thank you very much, Mr. Chairman, and gentlemen 
of the committee. If you do not object I would prefer reading the 
statement. As you can tell, Iam not in very good voice this morning, 
and I might have difficulty extemporizing. 

The CuarrMan. We want to help counsel out all we can. You may 
do it in your own way. 

Mr. Scorr. Thank you. My name is Jack Garrett Scott. I am 
general counsel of the National Association of Motor Bus Operators, 
which is the national trade association of the intercity motorbus 
industry. This statement is made on behalf of that association and 
its members. 

A majority of the bills here under consideration would have no 
substantial effect upon our members or their operations, and conse- 
quently will not be discussed in this statement. Some of the others, 
such as S. 2348, are to be discussed by others at greater length than 
any presentation that I might make. I understand that the Associa- 
tion of Interstate Commerce Commission Practitioners has made a 
careful study of S. 2348 and will present its views in some detail to the 
committee. It will suffice, therefore, for me to say generally that we 
favor any reasonable change in the procedural provisions of the Inter- 
state Commerce Act which will facilitate and speed up matters pend- 
ing before the Commission, if such changes will not deprive motor 
carriers or other litigants before the Commission of any of their 
substantive rights as to fair hearings and full Commission and judicial 
review. 
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STATEMENT OF EDGAR S. IDOL, GENERAL COUNSEL, AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


The CuarrmMan. Mr. Idol, your whole statement will be made a 
part of the record. You may emphasize what you regard as matters 
which should be called to our attention if you wish to conserve time. 

Mr. Ipout. Thank you, sir. My name is Edgar S. Idol. I am 
general counsel of American Trucking Associations, Inc. Our offices 
are at 1424 Sixteenth Street NW., Washington 6, D. C. 

American Trucking Associations is a federation of State associations 
representing all types of motor carriers, both for-hire and private. 
We appeared before the subcommittee under S. Res. 50 and presented 
testimony at length on many of the subjects covered by the bills now 
being considered by-this committee. I[ shall not burden the com- 
mittee with a duplication of the testimony already presented. 

Where we fully covered the subject in former appearances, my 
statement is limited to a reference to the official record of the hearing. 
However, a number of the bills present questions which we have not 
heretofore treated, and I would like to present to the committee the 
position of the trucking industry on such issues. I understand that 
the committee wishes to have our testimony directed to particular 
bills, and my statement will therefore take up the following bills in 
order: S. 2348, S. 2349, S. 2355, S. 2357, S. 2360, S. 2362, S. 2518, and 
S. 2519. 

Mr. John V. Lawrence, managing director of the American Trucking 
Associations will follow me with like presentations on S. 2351, S. 2352, 
S. 2359, S. 2363, and S. 2365. 

We had not understood, Mr. Chairman, that this hearing was to 
give consideration to a number of bills introduced later. I think we 
should like to make representations on those also, possibly at the 
hearing tomorrow. 

The questions presented by all of these proposed bills, were con- 
sidered at length by our executive committee, composed of representa- 
tives from each of the State associations and the 10 conferences of 
motor carriers, at meetings held in Washington February 13, and 14. 
The following statements are expressly directed and authorized by that 
committee. 

Mr. Ipou. Under section 205 (h) of part II of the Interstate Com- 
merce Act, all provisions of section 17 of part I are applicable to 
motor carrier proceeding. The particular changes made in section 17 
are clearly described in the explanatory statement released when this 
bill, S. 2348, was introduced. However, the ultimate objectives of the 
bill and the radical changes in procedure which it would accomplish, 
or at least make possible, are more far reaching than is indicated by 
the simple statement of the proposed changes. As we see it, the 
ultimate effects would be: 

1. To remove all restrictions on the authority of the Commission 
to delegate its powers, in full, to any person it may select; 

2. To eliminate the present right of any party to a proceeding to 
have the decisions of such delegates reviewed ; and 

3. To place on the Federal courts the burden of reviewing any ini- 
tial decision which the Commission itself doer not choose to review. 

We have no doubt that one effect of the bill could be, and would be, 
to eliminate a great volume of work with which the Commission is 
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now overloaded. If it were clear that the Commission’s appropriation 
will never be increased to a point where it can handle this work with- 
out unreasonable delay, the changes proposed might be justified on 
the sole ground that speedy decisions are better than none at all, 
even though they may be the wrong decisions. 

The motor carriey industry does not concede that this point has 
been reached. We think that adequate and forceful representations 
to Congress will result in the Commission being given enough money 
to handle its work properly. 

We think the safeguards in the present language of section 17 are 
necessary to the protection of the rights of both the carriers and the 
public, and that they should not be sacrificed because of the relatively 
small amount of money required for their proper administration. 

We urge the committee to disapprove this legislation and to support 
the Commission in its request for sufficient funds to administer its 
duties under present law. 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1982. 
The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 


Present: Senators Johnson (chairman), Hunt, Tobey, and Bricker. - 


Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. The purpose of the bill, S. 2348, is to delegate pro- 
cedures before the Interstate Commerce Commission and conserve the 
time of the Commissioners for more essential activities. 

In view of the huge volume of work constantly confronting the 
Commission, our members believe that the maximum possible delega- 
tion of work should be practiced by the Commission and that should 
any deficiencies or problems develop the Commission can be depended 
upon to seek any necessary remedial legislation. 

It is recommended that S. 2348 do pass. 





UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Friday, March 7, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson (chairman) and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF ROBERT N. BURCHMORE, LEGISLATIVE DIRECTOR, 
ASSOCIATION OF ICC PRACTITIONERS 


The CuarrmMan. The hearing will please come to order. Our first 
witness is Robert N. Burchmore, attorney, ICC practioner. Mr. 
Burchmore, we welcome you here. 
way, sir. 

Mr. Burcumore. I am Robert N. Burchmore, 2106 Field Building, 
Chicago 3, Ill. I am a member of the bar of the Supreme Court of 
Illinois and of the Supreme Court of the United States. I appear on 
behalf of the Association of Interstate Commerce Commission Prac- 
titioners. My statement relates to Senate bill 2348. 

The Association of ICC Practitioners is the organized bar of that 
agency. It numbers over 3,000 members from all sections of the 
country, of whom about half are lawyers. One of the primary pur- 
poses of the association is to foster sound Commission practice and 
procedure so as to expedite and improve the administration of the 
Interstate Commerce Act, while at the same time preserving the rights 
of individuals and principles of fair play under the Constitution. 
S. 2348, proposing amendments to provisions of section 17 of the act 
governing Commission procedure, delegation of duties, and the right 
to reconsideration within the Commission, goes to the heart of those 
matters in which this association is most seriously concerned. 

This statement is presented by direction of the association mem- 
bership. This action was taken at a meeting of the members held 
in Washington February 18, 1952, for the special purpose of consider- 
ing this bill and S. 2352. As chairman of the association’s legislative 
committee, | am charged with the duty of urging to you the principles 
for which the association stands in this matter. I should like to say 
that I understand there have been other statements made in relation 
to this bill. To point out that the membership of this associatiorf, 
comprising as it does lay practitioners before the Commission and 
lawyers as well, representing all segments of the transportation indus- 
try, bus, truck, rail, water, as well as shippers generally, the member- 
ship of the association cuts across all lines of intercarrier competition 
and the various interests that appear before the Commission. 

This bill received the careful consideration of the membership 
meeting following intensive study by the legislative committee, upon 
which recommendations were submitted to our executive committee 
and then laid before the members. We emphasize that the policy of 
the association is not merely negative, or to oppose change in the law, 
but to offer constructive suggestions as to where change may be 
proper or desirable, as well as limits beyond which the statute should 
not be relaxed no matter who proposes it. 

Practitioners oppose the bill as drawn. Considered piecemeal, 
there are features of this bill that are wise and desirable. Indeed, 
each feature of the bill might find some justification if it were proposed 
by itself without any other changes. However, when all of the pro- 
posals are considered in toto, they result in a relaxation of procedural 
requirements so extreme that the association vigorously opposes the 
bill as drawn. 

To explain, the first amendment proposed is an elimination of all 
restraint upon the delegation by the Commission of any of its powers 


You may proceed in your own 
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or duties to individuals in its organization. Under this bill, the Com- 
mission could assign the most important general rate case to a rate 
clerk on the Commission’s staff for hearing and decision. We think 
this is bad in principle, because Congress ought not to grant unlimited 
power of subdelegation of legislative functions which the Congress has 
itself delegated to an agency. 

Even so, the departure from principle might not itself be crucial if, 
to temper the unlimited delegation, there was preserved the right to 
appeal to a division of the Commission. However, this bill does not 
preserve such right of appeal within the Commission. It empowers 
the Commission by general rule to limit the right of appeal within the 
Commission, and this extends even to appeals from any such decision 
of an individual. Moreover, the bill would eliminate the present 
requirement for a stay of the initial decision of an individual pending 
reconsideration by the Commission or a division and would leave the 
matter of such stay to the sole discretion of the Commission. 

Finally, the bill would eliminate the present requirement that par- 
ties exhaust their administrative remedy before proceeding with action 
in court to set aside an order of the Commission. 

The total result of these proposals would be practically to eliminate 
any statutory standard for Commission procedure and give the Com- 
mission carte blanche. So far as the statute is concerned, therefore, 
the Commission could then permit the rate clerk mentioned a minute 
ago to hear and decide a general rate-advance case, and could refuse 
to reconsider his decision. You would then have the extreme and 
preposterous situation of an important legislative decision by a rate 
clerk, from which there would be no appeal on the facts, and on the 
law you could go directly into court if the decision were arbitrary or 
capricious or beyond the power of the Commission. 

Moreover, the general requirements of the Administrative Pro- 
cedure Act would in large part be nullified so far as this Commission 
is concerned, because section 7(a) of the Administrative Procedure 
Act provides that— 
nothing in this Act shall be deemed to supersede the conduct of specified classes of 
proceedings in whole or part by or before boards or other officersspecially provided 
for by or designated pursuant to statute. 

In other words, that act which Congress passed in 1946 to set up 
minimum procedural requirements for agencies generally contained a 
proviso which said that its minimum requirements as to hearing 
procedure should not supersede any other statute which had a special 
provision as to procedure. If subsequent to the enactment of the 
Administrative Procedure Act you amend the Interstate Commerce 
Act so as to free the Commission from those requirements, I believe 
there are grave questions whether that would not take the Commis- 
sion out from under the Administrative Procedure Act at least as to 
section 7, which is the important section relating to procedure in 
hearing cases. 

The CuarrmMan. Are you well pleased with the Administrative 
Procedure Act? 

Mr. Burcumore. That is a broad question which could open a 
whole field of expression on my part. I think there are some results 


of the Administrative Procedure Act that are very undesirable as the 
practice develops. 
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The CuarrMAN. The reason I ask that question is because your 
great fear that something might be done to that act led me to believe 
that perhaps you thought that the Administrative Procedure Act was 
a holy cow of some kind and should be preserved at whatever cost. 

Mr. Burcimore. No; I do not intend to give that impression at 
all. My reference to the Administrative Procedure Act is only made 
because it occurred to me that my objections to the amendment of the 
Interstate Commerce Act might be considered unimportant because 
someone would say the Administrative Procedure Act covers that, and 
even though we changed the Interstate Commerce Act you are still 
protected as to hearing procedure by the Administrative Procedure 
Act. 

The CHarRMAN. My understanding is that any law which sets aside 
or limits or changes procedure, which is passed subsequent to the 
enactment by Congress of the Administrative Procedure Act, would 
be the governing statute. 

Mr. Burcumore. I agree, and that is all that I meant to say in 
these last remarks that it would govern. 

The CuHarrMAN. You are just calling attention to that fact? 

Mr. Burcumore. That is all. 

The CHarrMan. I was afraid that maybe you were paying great 
tribute to the Administrative Procedure Act, as something that ought 
never be changed. 

Mr. Burcumore. I would notsay that. I would say it ought not to 
be changed as to the minimum procedural requirements in a hearing 
case; namely, that you should have a proposed report or right of 
appeal within the agency wherever a case is decided by an individual 
person. 

The CHarrMan. I suppose, too, that you would not favor as a 
general policy the chipping away at the Administrative Procedure 
Act on the part, or in behalf, of specified commissions; that it ought 
to be a general sort of law, as was intended when it was introduced 
and when it was passed by the Congress, a general sort of law that 
would apply to all commissions and all agencies of Government. 
From what you say here, I would presume that you do not favor 
proceeding commission by commission and agency by agency in 
chipping away at that act. 

Mr. Burcumore. I do think that it is wiser as a matter of principle 
for Congress to discriminate in its thinking—that is, to make provi- 
sions wisely applicable to the particular situation that they are con- 
fronted with—and it may well be that as to one agency the require- 
ments as to some features of its procedure ought to be different because 
it deals with different kinds of things. I would not stand fast on the 
thought that there should be an administrative procedure fixed hard 
and fast for all agencies. There has been a large body of public 
opinion that thought the Interstate Commerce Commission should not 
be subject to the Administrative Procedure Act. Actually, section 17 
of the Interstate Commerce Act has provided fairly well for the 
procedure of the Interstate Commerce Commission. 

The CuarrmMan. We are glad to have your thinking on that subject. 

Mr. Burcumore. I would not advocate any hard and fast or slavish 
adherence to the Administrative Procedure Act for the Interstate 
Commerce Commission. I simply say that, if you change the statute 
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as now proposed, you are going too far in relaxing procedural require- 
ments and your going too far is not halted by the Administrative 
Procedure Act as you just stated. Whatever you do now would 
supersede that as to the Interstate Commerce Commission. 

The Commission itself has said that something should be left to 
its discretion in the matter of delegation of duties and regulation of 
procedure. And in its fifty-fifth annual report of 1941, wherein it 
recommended the changes now proposed in 8. 2348, it was suggested 
that Congress should rely on the Commission’s discretion in thus 
relaxing the requirements. While having the greatest respect for the 
individual members now constituting this Commission, and even 
though many members of the public might now be willing to trust 
their affairs to the individual sense of fair play of these men, we most 
earnestly urge that ours is a government of laws and not of men; that 
these Commissioners are not elected but are appointed officials not 
answerable to the body politic; and that it is imperative that the 
people's elected Congress shall specify the extreme limits beyond which 
delegation of authority shall not go and shall specify the minimum 
requirements for procedural fairness. 

For these reasons the association emphatically and vigorously op- 
poses with the utmost sincerity the adoption of S. 2348 as now drawn. 

In doing so we do not stop with mere opposition, but ask the Con- 
gress to consider severally the various features of the bill, so as to 
discriminate between the good and the bad and finally enact legislation 
that will accomplish the desirable purposes of the Commission's 
recommendations, without dropping the reins entirely and without 
opening the door to unpredictable excesses. 


DELEGATION 


The Commission is now authorized under section 17 (2) to delegate 
any of its power or work to a division, an individual Commissioner or 
a board of not less than three eligible employees; the act provides that 
eligible employees shall be examiners, directors, or assistant directors 
of ‘bureaus, chiefs of sections, and attorneys. The bill would remove 
all limitation on delegation or on the composition or eligibility of 
boards, both as to routine work involving no hearing and as to formal 
cases where a hearing is held. 

This has been described as a return to the provisions of the law as it 
existed following the amendments in 1933 when boards were authorized 
without limit as to number or eligibility. However, that law did not 
provide such authority in the case of any investigation undertaken on 
the Commission’s own motion and provided such authority in a con- 

tested case involving a hearing only with the consent of all parties. 

This association has no objection to a one-man board, either in 
nonhearing matters or in cases involving public hearing, provided 
the statute guarantees full competence in the board. We therefore 
urge that the Commission be authorized to delegate its powers and 
work to divisions, individual Commissioners, or boards of one or more 
eligible employees and that eligibility be limited to examiners, directors 
or assistant directors of bureaus, chiefs of sections and attorneys. 

This would eliminate the Commission’s objection to the 1940 law 
which was that it was unnecessary to require three section chiefs or 
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attorneys or bureau heads because any one of these is a highly trained 
and fully competent person whose work should not always have to 
be checked by two others of equal competence. At the same time, 
it would preserve by statutory requirement the very competence 
which the Commission cited as a reason for relaxing the requirement. 
You should not eliminate both the requirement as to numbers and 
the requirement as to competence, even though you may be satisfied 
that the present Commissioners would not do anything foolish. 


PROPOSED REPORTS AND RECONSIDERATION 


Under the present law section 17 (5) requires that whenever there 
is referred to an individual Commissioner or board a case involving 
a public hearing, the décision of the individual presiding at the 
hearing shall be tentatively published, subject to exceptions, and 
may take effect as the order of the Commission only if no exceptions 
one: filed and the Commission does not stay the order on its own motion. 

2348 would repeal that requirement and would probably serve 
to i Commission procedure out from under a similar requirement 
found in section 7 of he Administrative Procedure Act. 

In addition to this, S. 2348 amends section 17 (6) to remove the 
present requirement A the Commission or an appellate division 
shall reconsider any decision of an individual Commissioner or board 
upon application by any party. The present law provides that the 
Commission may limit the right to apply for rehearing, reargument, 
or reconsideration of a dec usion by the Commission or a division but 
not of an individual Commissioner or board. 

This association objects in principle to the aggregate effect of these 
two amendments and earnestly urges that in any matter in which a 
hearing is held before an individual or board, whether or not the 
hearing is required by statute, the Commission should be required 
subject to waiver by the parties—either to issue a proposed report 
subject to exce ptions or to preserve unlimited the right to reconsidera- 
tion, rehearing, or reargument before at least a division of the Com- 
mission. 

We hardly need to say that the right to some review of the decisions 
of public officials, whether judicial or legislative, is absolutely neces- 
sary to preservation of individual rights ‘and to a high level of impar- 
tiality and fairness. 

The principles of judicial review are not involved here, but we sug- 
gest that vou should recognize that judicial review as now practiced 
goes only to the law of the case and not to the facts. In Commis- 
sion matters the facts are usually of paramount importance and 
because of their complexity the fact-finding process is most difficult 
and most fraught with opportunity for error. Some review of the 
initial fact-finding decision must be provided; and if the Commission 
is to delegate the fact finding to an examiner, or board or even to an 
individual Commissioner, you cannot be sure that the fact finding 
will be impartial, accurate, and sound unless you insist that the right 
be preserved to a review within the Commission on the facts. 

Observing the minimum requirements just stated would greatly 
relax those now in existence. It would eliminate the present pro- 
vision for both proposed report and reconsideration. 
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STAY PENDING RECONSIDERATION 


S. 2348 would amend section 17 (8) by eliminating the present 
requirement for mandatory stay of a decision pending application 
for rehearing, reconsideration, or reargument. 

It is the sense of this association that any review of a.decision is 
largely vain and may be completely futile unless the effect of the 
decision is stayed pending review. The judicial code of the United 
States preserves a right to stay pending appeals from court decisions, 
and this is subject only to appropriate supersedeas bond and the re- 
sponsibility of the appealing party for damages for a frivolous appeal, 
et cetera. If, as we insist, there shall be review within the Commis- 
sion of decisions by an individual or board, that review must be 
accompanied by mandatory stay. To make such stay subject to the 
discretion of an individual commissioner would, in effect, be the same 
as making the right of review subject to such discretion. 

Accordingly, the association urges strongly that whenever the right 
to rehearing, reargument, or reconsideration is accorded under the 
statute and whenever the privilege of such reconsideration is extended 
by the Commission’s rules beyond the statutory requirements, such 
right or privilege shall be accompanied by the requirement that the 
Commission stay the order pending reconsideration. 


EXHAUSTING THE ADMINISTRATIVE REMEDY 


The final amendment proposed in S. 2348 eliminates the present 
requirement in section 17 (9) for exhausting the administrative remedy 
by petition for reconsideration, before bringing a suit in court. If 
the recommendations of this association are adopted as to the 
matters already discussed, we would suggest that the appropriate 
amendment to section 17 (9) should be to require exhausting the 
administrative remedy so far as the right thereto is protected by 
the statute. 

You would not thus require a petition for reconsideration by the 
entire Commission as a prerequisite to court action, even though the 
Commission permitted such petitions in its general rules of practice. 
You would only make it requisite to first petition for reconsideration 
by a division. We are only asking that the right to reconsideration 
be preserved as to a division. 

If substitute legislation were drafted that conformed to the basic 
principles we have just discussed, this association would have no 
objection but would support the enactment of that legislation to the 
end that the Commission’s procedure may be streamlined and its 
work most efficiently handled in the public interest and with due 
regard to minimum requirements for procedural fair play. 

Members of this association, being in active practice before the 
Commission and the courts, are conscious of the extremely heavy 
load of routine work that now burdens the individual Commissioners 
and many of their key personnel. The organization of the Com- 
mission’s work should be improved. 

We intend no criticism of the Commission in suggesting further 
that the organization of its work can be greatly improved within the 
framework of the present law. For one thing, the Commission does 
not now exercise its authority to delegate power or work to the full 
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extent permitted by law. For example, the exercise of its discretion 
to suspend tariffs upon the protests of individual shippers or carriers 
could now be delegated to its Suspension Board. 

Actually, every suspension petition is voted on by Division 2. 
We do not suggest that the work should be delegated to the Suspen- 
sion Board, but only offer this as an illustration. There are other, 
more apt illustrations of less important work detail which is not but 
could now be delegated to boards. 

Another way the organization of the Commission’s work can be 
improved is by reexamination of the scope and extent of regulation 
that the Commission i is empowered and directed to perform. It is 
not the province of my committee, nor the immediate concern of this 
association to recommend substantive legislation, but Congress should 
consider in connection with the present need for ame nding Commis- 
sion procedure, necessitated by a heavy workload, the bills and 
petitions of other people who are telling you that much of the Com- 
mission’s work represents unnecessary red tape. Congress ought to 
consider reducing the field of regulation. 


TECHNICAL OBJECTIONS TO THE BILL 


We leave to the last a matter which probably does not need saying. 
At the risk of being captious, and solely for the information of your 
legislative draftsmen, we point out that S. 2348 would in its present 
form require some editing and would necessitate amending other 
sections of the law. For example, the bill as drawn needs provision 
for renumbering paragraphs (6) to (9); after repeal of paragraph (5). 

The bill as drawn would necessitate an amendment of section 
205 (a) which now refers to section 17 for proposed report procedure 
in motor-carrier cases before a joint board. 

The bill as drawn should be carefully considered in the light of the 
Administrative Procedure Act and no enactment should be recom- 
mended without conscious knowledge of its effect to remove an impor- 
tant agency from the general requirements of that statute. 

The present bill amends section 17 (9) in a way that may be am- 
biguous and open to judicial interpretation because it merely repeals 
the words ‘‘but not otherwise,” leaving in effect the language provid- 
ing for a suit to set aside a Commission order ‘‘when an application for 
rehearing * * * shall have been denied.” If it is intended to 
permit court action without petition for rehearing, the provision should 
be unequivocal. 

That concludes my statement, if the committee please. I am con- 
scious that in the study that we have given this matter I have proba 
bly said some things in my statement in rather short form which may 
be subject to explanation. 

The CHatrrmMan. We appreciate your cooperation and your very 
constructive analysis of S. 2348. I wonder if you have interest enough 
in this matter of streamlining the Commission, or if your organization 
has interest enough to submit for us your recommendation in the 
language of a bill which would accomplish that? 

Mr. Burcumore. We certainly do. I had contemplated doing 
that initially but did not do so out of a feeling of not wanting to ke 
presumptuous. You have your own legislative draftsmen and I 
thought you might prefer to have us simply state our views. 
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The CuHarrMan. It is also more helpful to have your views ex- 
pressed in bill language when we are considering legislation. We then 
reduce the argument to print where we can take a look at it and where 
we can understand better, perhaps, what you are driving at. That is 
especially true when you are talking about a technical matter such as 
administrative procedure. You said that your group met to discuss 
S. 2348 and S. 2352, but you have not said anything about S. 2352. 

Mr. Burcumore. There was an appearance earlier in the week by 
Mr. Mahoney. 

The CHarrMaN. He was reporting the same group? 

Mr. Burcumore. Yes, sir. 

The CHAIRMAN. He discussed that bill. 

Mr. Burcumore. I would be very happy to submit draft substitute 
legislation. How soon should you have it? 

The CHarrMAN. At the earliest time possible. I would not. want 
to set any deadline for you. 

Mr. Burcumore. As you may know, a lawyer never works unless 
he has a deadline. 

The CuHarrMan. I realize that lawyers and newspaper people have 
to have deadlines. They do not do very much until 1 minute to 12, 
either. 

Mr. Burcumore. I will try to get it to you next week. 

The CHarrMaANn. The reason I say that we would like to have it as 
early as we can is because we would like to get the reaction of the Com- 
missioners themselves to it, and to the proponents of S. 2348 when they 
appear here. 

Senator Hunt, do you have any observations or questions? 

Senator Hunt. No, I have not, Mr. Chairman. 

The CuarrmMan. We thank you very much, Mr. Burchmore, for 
your appearance and for your assistance. 

Does anyone else want to testify today instead of some other time? 
All of our other witnesses for today have canceled out. 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Tuesday, March 11, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF COMMISSIONER WALTER M. W. SPLAWN, CHAIR- 
MAN, LEGISLATIVE COMMITTEE, INTERSTATE COMMERCE 
COMMISSION 


The Cuatrman. Dr. Splawn? 

Commissioner SpLawn. There is another bill, 5. 2348, which you 
introduced, in response to recommendations set out in the Commis- 
sion’s annual report of 1941. Mr. Robert Burchmore appeared, I 
think, last Friday and made a clear and well-considered statement. 
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You requested him to place his ideas in a bill as to what should be done 
with reference to delegation of power by the Commission to subordi- 
nates. We respectfully request the privilege of studying that bill 
after you have had it and considering the testimony of Mr. Burch- 
more in connection with our recommendations in 1941 before we sent 
you our comments on 8. 2348. 

The CHarrMAN. We would be glad to have you wait until Mr. 
Burchmore responds to our request to suggest an amendment. I 
remember that he said that his association really wanted to make a 
suggestion but they felt that that would be a little presumptuous. 
We asked him to present something, and he said he would. We would 
be very glad to have you wait until you read his proposed bill before 
you testify with respect to this bill’ That will make it more up to 
date. 

Commissioner SpLAWN. Thank you. 


Unirep Strate SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, March 14, 1952 

The committee met, pursuant to adjournment, at 10:10 a. m. in 
room G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson. 

Also present: E. R. Jelsma, staff director, Subcommittee on 
Domestic Land and Water Transportation. 

The CHarrMan. I thank you very much, Mr. Mackie. I want to 
insert in the record a letter with respect to S. 2348. This letter is 
accompanied by a resolution. 

(The letter is as follows:) 


LETTER AND ReEsoLuTION From Joun B. HuutseE, MANAGING Direcror, TrucK- 
TRAILER MANUFACTURERS AssSOcIATION, INC. 


Truck-TRAILER MANUFACTURERS ASSOCIATION, INC., 
Washington 4. D. C., March 18, 1952. 
Mr. E. R. Jeusma, 


Senate Interstate Foreign Commerce Committee, 
Washington, D. ( 

Dear Mr. JELsmMaA: Members of our industry have been following with a great 
deal of interest the hearings now being held on the several bills affecting our 
national transportation policy and the operations of the Interstate Commerce 
Commission, as well as the various agencies of transportation. 

It has been determined that we shall not ask the privilege of testifying before 
the Interstate Foreign Commerce Committee during the course of these hearings 
but we would very much appreciate having entered into the record at an appro- 
priate position the enclosed Resolution No. 3 on transportation policy adopted 
during the eleventh annual convention of the Truck-Trailer Manufacturers 
Association at Houston, Tex., on January 30 of this year. 

While this resolution is necessarily a brief and rather general statement, it will 
Serve to summarize our position as well as, and certainly more concisely than, the 
oral testimony. 

Sincerely yours, 
Joun B. Huuse, Managing Director. 


Reso.iution III—TRANSPoRTATION Po.uicy 


Whereas there have been introduced in the Congress several bills dealing with 
proposed changes in the national transportation policy heretofore laid down by 
Congress; and 
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Whereas many of the provisions of those bills are aimed at restriction of com- 
mercial transportation via highway; and 

Whereas it is reported that the recommended restrictions are sponsored by 
interests competitive with highway transportation; and 

Whereas it would not be in the public interest to hamper unduly the motor 
transportation which the public itself has demonstrated it requires: Now, there- 
fore, be it 

Resolved, That the Truck-Trailer Manufacturers Association urges upon the 
Interstate and Foreign Commerce Committees of the Senate and House the 
exercise of extreme caution in tampering with existing regulatory law and with 
the recognized motor transportation industry practices under which the distri- 
bution system of the country functions with an efficiency superior to any found 
elsewhere. 

Unanimously adopted, eleventh annual convention, Truck-Trailer Manufac- 
turers Association, Inc., Shamrock Hotel, Houston, Tex., January 30, 1952. 

The Cuarrman. Are there any other witnesses? If not, Monday’s 
witnesses will be Mr. Champ Davis, president of the Atlantic Coast 
Line Railroad Co.; and Mr. Julius H. Parmelee, vice president of the 
Association of American Railroads. 

We will recess at this time until 10 o’clock Monday morning. 

(Thereupon, at 11:05 a. m., a recess was taken until Monday 
morning, 10 a. m., March 17, 1952.) 


UnitTep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Edwin C. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma_ staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF A. H. SCHWIETERT, SPECIAL COMMITTEE ON 
TRANSPORTATION OUTLOOK AND POLICY OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Scuwietert. S. 2348 would amend section 17 of the act so 
as to permit the Commission to delegate any of its work to any 
individual on the Commission’s staff, and makes other changes to 
minimize the work required in the disposition of matters coming 
before the Commission. 

The league is not opposed to the delegation of work to an individual 
employee of the Commission, but is of the opinion that S. 2348 goes 
too far in a relaxation of procedural requirements, and is strongly 
opposed to the bill as drawn. The league suggests in lieu thereof 
that section 17 be modified to employ the following principles, which 
I should like to have copied into the record. 

1. That in any matter in which a full hearing is held before an 
individual or board, the Commission should be required—subject to 
waiver by the party—to issue subject to exceptions a proposed report 
of the individual or board who presided at the hearing; and whenever 
such proposed report is not issued in any such matter the initial 
decision in the matter shall be subject to the right of any party to 
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petition for reconsideration, rehearing, or reargument by a division 
of the Commission with automatic stay of the order pending such 
reconsideration, et cetera. 

2. That the Commission should have the power by general rule to 
define or limit the right to apply for reconsideration, rehearing, or 
reargument of an order, decision, or requirement by the Commission 
or a division and to regulate the granting of a stay or postponement 
of such order pending such reconsideration as its rules allow. 

3. That the Commission should have the power in cases not in- 
volving the taking of testimony at public hearing, to define or limit 
the right to apply for reconsideration, rehearing, or reargument of an 
order, decision, or requirement by an individual commissioner or a 
board. 

4. That paragraph 2 of section 17 be amended by the elimination of 
the words “three or more eligible” and inserting in lieu thereof the 
words “‘an employee or,’’ so that the Commission may assign any of its 
work, business, or functions to one or more eligible employees of the 
Commission. 

Because of the relaxation in the power to assign work to an individ- 
ual employee the league desires the retention of the right to a proposed 
report to which exceptions may be filed, or in the event no proposed 
report is issued then the right to appeal to a division of the Commis- 
sion for final determination of the matter. 

This subject was thoroughly covered in a statement before this 
committee oy Robert N. Burchmore on behalf of the Association of 
Interstate Commerce Commission Practitioners. I have read the 
statement and the position of the league is the same as that taken by 
the practitioners association. To save the time of this committee and 
avoid duplication I should like to adopt, on behalf of the National 
Industrial Traffic League, the testimony presented on Friday, March 7, 
1952, by Mr. Burchmore, for the Association of Interstate Commerce 
Commission Practitioners. 

The Cuarrman. That is agreeable and we are glad to note your 
endorsement of that statement. 

Mr. Scuwierert. Thank you. 

Subsequent to that time I have received from Mr. Burchmore a 
copy of a suggested draft of a bill setting forth the necessary statutory 
changes required to amend section 17 in harmony with the views which 
he expressed to the Senate committee, and which is in harmony with 
the principles adopted by the league, and with your permission, 
Mr. Chairman, I should like to have the proposed draft inserted in the 
record at this point. 

The CHarrMan. That may be made an official part of the record. 

(The proposed draft referred to is as follows:) 


ProposEp Drart 


A BILL To amend the procedure of the Interstate Commerce Commission 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 17 of the Interstate Commerce Act 
is amended— 

1. By striking out of the first sentence of (2) the words “three or more eligible”’ 
and inserting in lieu thereof the words “‘an employee or’. 

2. By striking out the fifth sentence of paragraph (6) the words “‘of a decision, 
order, or requirement of the Commission or of a division’’. 
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3. By striking out of paragraph (8), immediately following the words ‘‘Where 
application for rehearing, reargument, or reconsideration of a decision, order, or 
requirement of’’, the words “‘a division’. 

4. By inserting immediately after the last sentence of paragraph (8) the words 
“‘The Commission may, from time to time, make or amend general rules or orders 
governing the granting of such stay or postponement, pending rehearing, reargu- 
ment, or reconsideration, of a decision, order, or requirement by the Commission 
or a division’’. 

5. By striking out of paragraph (9), immediately following the words “‘When 
an application for rehearing, reargument, or reconsideration of any decision, order, 
or requirement of”, the words “‘a division,”’. 





UNITED STATES SENATE, 
ComMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The Cuarrman. Mr. Earl B. Smith, appearing for the Chamber of 
Commerce of the United States. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN., 
APPEARING ON BEHALF OF THE CHAMBER OF COMMERCE OF 
THE UNITED STATES 


Mr. Smirxn. Mr. Chairman and members of the committee, my 
name is Earl B. Smith. I am vice president and director of traffic 
of General Mills, Inc., with headquarters at Minneapolis, Minn. 

I will testify today with regard to 11 of the twenty-odd transporta- 
tion bills now before your committee on behalf of the Chamber of 
Commerce of the United States, which, as you gentlemen know, is a 
national organization of businessmen from every walk of life. 

The positions taken on these bills are based on established chamber 
policy and have been carefully considered by the chamber’s 35-man 
transportation and communication committee. I am a member of 
that committee and one of several representing the shippers’ interests. 
The balanced representation of this group among carriers and users 
can be seen by glancing over its membership as shown on the attached 
sheets, and that, if you please is the last two sheets of this group. 

Final action on these bills was taken by our committee at a special 
meeting on March 13. At that time it was decided which of them 
were sufficiently supported by policies adopted by the chamber’s vast 
membership to permit testimony. 

You understand, of course, Mr. Chairman, that we cannot testify 
on any of those bills not covered by chamber policy. 

My remarks are purposely being confined to stating the chamber’s 
position on each specific bill and presenting the broad principles and 
general reasons behind it. If your committee should desire more 
detailed information concerning any portion of this testimony, we 
shall be glad to furnish it as a supplement. 
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Attention is called to the inclusion of several bills that were not in 
the group originally introduced but which we understand may be 
covered at this time. 

Before I come to the first of the 11 bills let me point out that on 


page 18 of this statement is a summary of our position on each of the 
11 bills. 
(The summary referred to is as follows: ) 


SuMMARY OF PosiT1ONs TAKEN BY THE CHAMBER OF COMMERCE OF THE UNITED 
States ON 11 oF THE TwEentTy-Opp TRANSPORTATION BiLts BEFORE THE 
SENATE INTERSTATE AND FoREIGN CoMMERCE Commirrer, Marcu 31, 1952! 
S. 2348—Support the objective of the bill but recommend revisions before 

passage. 

S$. 2349—Oppose the bill. 

S. 2350—Oppose the bill. 

S$. 2356—Oppose the bill. 

S$. 2360—Support the principle without commenting on actual figures to be used 

S. 2363—Oppose the bill. 

S$. 2365—Oppose the bill but favor highway finance study by other groups. 

S. 2518—Support principle but take no position on bill itself. 

5S. 2519—Support additions recommended but take no position on recommended 

‘letions. 

S$. 2742—Support the bill. 

S$. 2746—Support the bill with certain changes. 


d 


TRANSPORTATION AND COMMUNICATION DEPARTMENT COM- 
MITTEE, 1951-52 


Evans A. Nash,? chairman, Oklahoma City, Okla. 

C. W. Bader, president, Bader Corp., Gary, Ind. 

John W. Barriger, president, Chicago, Indianapolis & Louisville Railway Co 
Chicago, Il. 

C. H. Beard, general traffic manager, Union Carbide & Carbon Corp., New York, 
ae 

R. A. L. Bogan, executive vice president, The Grevhound Corp., Chicago, Il. 

Andrew H. Brown, transportation commissioner, Cleveland Chamber of Com- 
merce, Cleveland, Ohio. 

E. J. Buhner, president, Silver Fleet Motor Express, Louisville, Ky. 

J. H. Carmichael, president, Capital Airlines, Inc., Washington, D. C. 

Walter F. Carey, president, Commercial Carriers, Inc., Detroit, Mich. 

Charles P. Clark, vice president, Columbia ‘Terminals Co., St. Louis, Mo. 

R. L. Clark, president, BoDine & Clark, Portland, Oreg. 

C. McD. Davis,’ president, Atlantic Coast Line Railroad Co., Wilmington, N. C 

F. L. DeGroat, general traffic manager, Jos. Schlitz Brewing Co., Milwaukee 
Wis. 

M. Forgash, president, Universal Carloading & Distributing Co., New York, N. Y. 

L. L. French, executive vice president, Union Barge Line Corp., Pittsburgh, Pa. 

W. B. Garner, executive vice president, Waterman Steamship Corp., Mobile, Ala. 

T. B. Gittings, vice president, Western Union Telegraph Co., New York, N. Y. 

Powell C. Groner,? president, Kansas City Publie Service Co., Kansas City, Mo. 

A. L. Hammell, president, Railway Express Agency, Inc., New York, N. Y. 

William C. Henry, president, Northern Ohio Telephone Co., Bellevue, Ohio. 

Keith S. McHugh, president, New York Telephone Co., New York, N. Y. 

T. M. Matson, director, Bureau of Highway Traffic, Yale University, New Haven, 
Conn. 

Sidney L. Miller, head, transportation department, University of Pittsburgh, 
Pittsburgh, Pa. 

Warren Lee Pierson, chairman of the board, Trans World Airlines, Inc., New 
York, N. Y. 

ne Shepherd, general traffic manager, Aluminum Co. of America, Pittsburgh, 
a. 


, 


! Testimony by Earl B. Smith, vice president and director of traffic, General Mills, Ine., Minneapolis, 
Minn., on behalf of the Chamber of Commerce of the United States, 
2 Member of United States Chamber Board of Directors 
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James Sinclair, president and general manager, Luckenbach Steamship Co., Inc., 
New York, N. Y. 

Earl F. Slick, chairman of the board, Slick Airways, Inc., San Antonio, Tex. 

Earl B. Smith, vice president of traffic, General Mills, Minneapolis, Minn. 

Robert J. Smith, president, Pioneer Air Lines, Inc., Dallas, Tex. 

+ Sprague, president, Minneapolis & St. Louis Railway Co., Minneapolis, 
aiinn,. 

Robert H. Walker,'! Boyd, Walker, Huiskamp & Concannon, Keokuk, Iowa. 

Walter M. Wells, president, Isthmian Steamship Co., New York, N. Y. 

Charles L. Wheeler, executive vice president, Pope & Talbot, San Francisco, Calif. 

R. L. Williams, president, Chicago & North Western Railway Co., Chicago, Ill. 

Ce Woolman, president and general manager, Delta Air Lines, Inc., Atlanta, 
a. 

Harold F. Hammond, secretary; manager, transportation and communication 
department, United States Chamber of Commerce. 
Mr. Suir. Mr. Chairman and members of the committee, the 

Chamber of Commerce of the United States supports the objective of 

S. 2348, which is to speed up the work of the Interstate Commerce 

Commission by amending present procedures. 

The chamber favors sound proposals to increase the efficiency and 
to expedite the work of Federal regulatory agencies. It has a policy 
which reads: 

Federal regulatory agencies having jurisdiction over transportation should use 
every effort to separate their judicial and administrative functions and delegate 
details to commissioners, members or staff. 

We are aware of the delays experienced by all parties having business 
with the Commission. It seems to be overloaded with work. We 
believe also that the situation will not improve but, to the contrary, 
may get worse in the face of the steady decline in Commission persou- 
nel. Greater latitude in the delegation of details to qualified subordi- 
nates seems essential if we are to have proper and efficient performance 
by the Commission. ete he 

The chamber cannot give its support beyond the general principle 
contemplated by this bill. It has been shown that there are certain 
technical features of the bill which will require revision before adop- 
tion. Personally, I want to adopt the views expressed by technical 
experts who have appeared before your committee and testified with 
regard to these technical phases. ae She : 

It is urged that the committee have this bill rewritten in line with 
recommendations of these technical experts so that there will be some 
definite assurance that a qualified employee of the Commission will 
be delegated such authority as pepe in the bill, and so that the 
objective of speeding up the work of the Commission will be achieved 
without injury to the partics having cause to appear before the 
Commission. 





Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Tuesday, April 1, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 





1! Member of United States Chamber Board of Directors. 
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STATEMENT OF SAMUEL FRASER, EXECUTIVE VICE PRESIDENT, 
INTERNATIONAL APPLE ASSOCIATION 


Mr. Fraser. Under this proposed amendment to section 17 of the 
Interstate Commerce Act the Commission could delegate its duties to 
“an employee.”’ At present the person delegated to act has a certain 
rank as “examiners, chiefs of sections, attorneys,’ but with this 
language the stenographer or office boy could act. Our cases before 
the Commission are critical and vital to us. We do not believe this 
amendment would aid the Commission in the management of its 
duties as a court of competent jurisdiction. 

Mr. Chairman, the Commission may be short of money. We have 
found—I will say this for the credit of those with whom we have met 
in hearings—they have given our data very serious consideration and 
I have nothing but thanks to extend to the men who have been as- 
signed by the Commission, for I have been meeting with them for 40 
years on one problem or another. 


STATEMENT OF ERNIE ADAMSON, ATTORNEY, PITTSBURGH, PA. 


Mr. Apamson. I would like to say with regard to the bill which 
proposes to give the Commission more power to delegate its functions 
and authorities to the employees, that that bill is just about like 
painting the lily, or liberating the free, or carrying coals to Newcastle. 
The Commission, from a practical viewpoint, has already abdicated 
to the Motor Carrier Bureau, and I should say 95 percent of the actions 
of the Motor Carrier Bureau are signed and approved by the Com- 
missioners without very much study being given to them. When you 
consider the inception of the motor carrier law you must remember 
that it was not conceived for the purpose of aiding the trucking 
industry, it was conceived as a matter of political expediency. 

I knew Mr. Eastman very well and argued with him about twice a 
week for many years and the motor carrier law was a very popular 
subject between us. He realized that the three principal objectives 
were, first, that Mr. Roosevelt had promised some of the railroad 
security holders that if he were elected he would do something, sooner 
or later, about regulating the trucking business. The second objective 
was that many political workers were clamoring for jobs, and this 
would create a new list, and the deep end, let us say, comparing 
objective was that the real powers behind the throne recognized it as 
a means for expediting nationalization of all our transportation 
systems. They realized then that the Motor Carrier Bureau could 
continue indefinitely to enfranchise the ‘general commodity carriers 
whose rights, in substance, paralleled the rail lines, and they would 
ultimately undermine the economic foundation of the railroads and 
in time of depression it would bring a crisis which would probably 
result in the Government taking the railroads. Well, of course, they 
have taken them now, for that matter, technically, and of course if 
they took the railroads they would have to take the truck lines. 

Mr. Eastman and I discussed that at great length on many occa- 
sions, and around 1935 or in 1936 he told me that that result would not 
be unwelcome. In other words, at that time he was quite an advocate 
of Government ownership. However, about 6 months before he died 
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he told me he had changed his mind and he wished he could turn the 
clock back and undo some of it, but of course he said it was hopeless. 

So that, so far as the Motor Carrier Bureau is concerned, and the 
motor carrier law, I think for the good of the country it would be just 
as well if the motor carrier law were repealed entirely, the Motor 
Carrier Bureau abolished and the Congress start all afresh, because I 
think that conditions now have developed to a point where, sooner or 
later, you have to do something about that, too, as well as the stand- 
ard size and weight situation. The conditions in the Motor Carrier 
Bureau have become so complicated that a great many questions bog 
down and get lost entirely. But that is a matter for Congress, and 
if Congress wants to continue the situation, that is a matter of their 
judgment. 

I thank you very much. I will send to Mr. Jelsma the paragraphs 
which I would suggest. Of course I realize that my opinion is no 
better than anyone else’s, and I expect my suggestions to be criti- 
cized and probably cut to pieces. 

Thank you very much. 

The CnatrmMan. We thank you, Mr. Adamson. 


Unirep Srares SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CHarrMAN. There will be placed in the record at this point a 
statement by Mr. John T. Corbett on many of the bills that are 
before the committee. With no objection it will go in the record. 

(The statement referred to is as follows:) 


STATEMENT OF JoHN T. Corpetrt, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


My name is John T. Corbett. I hold the offices of assistant grand chief en- 
gineer and of national legislative representative in the Brotherhood of Loco- 
motive Engineers. The headquarters of the brotherhood is at Cleveland, Ohio, 
the local office is at 10 Independence Avenue SW., Washington 4, D. C. 

Mr. J. P. Shields is the chief executive officer of the organization with the title 
“orand chief engin>:er.”’ 

Between the regular triennial conventions of the brotherhood a national legis- 
lative board, consisting of the grand chief engineer, the first assistant grand chief 
engineer, and the national legislative representative, has charge of the legislative 
department of the brotherhood. 

This is mentioned because copies of each of the bills which appear to affect the 
membership of the brotherhood are referred to each of the members of the national 
legislative board of the organization and a majority of that board direct the na- 
tional legislative representative as to the position of the organization on each bill. 

That procedure has been followed with each of the bills, from S. 2348 through 
S. 2366, inclusive, and-I am directed to inform you that the national legislative 
board of the Brotherhood of Locomotive Engineers has directed me to respectfully 
request the attention of the committee to the position of the brotherhood on these 
bills as follows: 
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Bill S. 2348.—The provisions of this bill would amend the Interstate Commerce 
Act by amending the procedure of the Interstate Commerce Commission. 

The Brotherhood of Locomotive Engineers is of the opinion that this bill merits 
opposition. 


The CHarrMAN. We will recess until 10 o’clock tomorrow morning. 
(Whereupon, at 12:30 p. m., the committee recessed, to reconvene at 
10 a. m., Thursday, April 3, 1952.) 





Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CHarrMAN. Without objection, 1 want to insert the statement 
of Leonard E. Roach in the record: 

(The statement referred to is as follows: ) 


STATEMENT OF LEONARD E, Roacu, TRANSPORTATION AND COMMERCE COUNSEL, 
oF OKLAHOMA Ciry, OKLA., ON BEHALF OF SEVERAL IRREGULAR COMMON 
CARRIERS 


OxuaHoma Crry, OKLA., April 2, 1952. 
Re surface legislative bills pending before the United States Senate Committee on 
Interstate and Foreign Commerce 
E. R. JELsMaA, 


Professional Staff Member, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear Mr. JEtsmMaA: Thanks for vour letter of March 6, 1952, scheduling my 
appearance on April 4 at 10 a. m. before the Committee on Interstate and Foreign 
Commerce on bills dealing with surface transportation problems. 

Inasmuch as the committee has been in session on these bills since March 3 and 
the time allocated to me is so short that they could not be covered, I am following 
your suggestion by submitting a prepared statement on such bills as I desire to 
discuss and have the committee consider before making its recommendations to 
the United States Senate. 

I am enclosing herewith four copies of the discussion which I have prepared 
dealing with certain pending bills. 

I also desire to thank vou for a copy of the press release with summaries of the 
bills which you were able to furnish me. 

If the enclosed four copies are insufficient, please advise me as to how many 
more you will need for presentation to your committee. 

Sincerely yours, 
Leonarp E, Roacn. 

(This statement covers the following bills: S. 2348, S. 1018, S. 2358, 
S. 2359, S. 2362, and S. 2363:) 


In preparing this discussion for your consideration, I wish to advise that this 
instrument was prepared at the instance and request of H. J. Jeffries Truck Line, 
Ine., Oklahoma City, Okla.; Parkhill Truck Co., Tulsa, Okla.; Hill & Hill Truck 
Line, Inec., Houston, Tex.: and J. H. Rose Truck Line, Inec., Houston, Tex.: and 
other irregular route common carriers by motor vehicle now operating under 
certificates of public convenience and necessity as authorized by the Interstate 
Commerce Commission. 

Each of the foregoing motor carriers operate over irregular routes in the trans- 
portation of oil-field commodities, pipeline commodities, and commodities requir- 
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ing the use of special equipment because of size, weight, or bulk and parts for 
such commodities. 

Each of the foregoing carriers conducted operations in interstate or foreign 
commerce prior to the passage of the Motor Carrier Act of 1935 and have con- 
tinuously conducted operations in interstate or foreign commerce to date. 

The nature of their transportation service is of a very highly specialized nature 
to meet unusual conditions upon call and demand for service 24 hours of the day. 

The foregoing-named carriers are all what are known as class 1 carriers and 
operate extensively in the United States. 

In order to give you a brief summary of the type of operations each of the 
foregoing carriers conduct, I must refer to each operator separately, so that you 
may visualize the effect pending legislation will have on their future operations, 
in interstate and foreign commerce. 

H. J. Jeffries Truck Line, Inc., transport any and all type of commodities used 
in and useful by the oil industry and in addition thereto they transport commodi- 
ties which because of size or weight require the use of special equipment handling 
and parts for such commodities, generally speaking between points in Illinois, 
Indiana, Missouri, Arkansas, Louisiana, Texas, Oklahoma, Kansas, New Mexico, 
Colorado, and Wyoming. Practically all of ‘their equipment is specially con- 
structed to handle and transport any commodity, authorized under their operating 
authority, from very small parts items to commodities weighing in excess of 
100,000 pounds. They have equipment so constructed that if the shipment 
so requires, the use of lifting devices such as winches, power take-offs, gin poles, 
rolling tailboards, chains, boomers, snatch blocks, self-loading floats, fork-lift 
trucks, lowboy trailers, and any and all of the necessary accessories to the con- 
ducting of their business in the transportation of commodities not ordinarily 
transported by general commodity carriers operating between fixed termini. 

This company and its predecessor in interest, H. J. Jeffries, have been in business 
for many years and conduct a large operation serving the oil industry, industrial 
plants, manufacturing plants, and have terminals located at Oklahoma City, 
Okla.; Peoria, Ill.; Pueblo, Colo; and Houston, Tex. The very nature of this 
company’s operations require that it conduct operations over the shortest avail- 
able route origin to destination and approximately 50 percent of its business are 
shipments destined to field locations, or the point of use of the items transported 
which may be many miles from any other form of transportation. 

Parkhill Truck Co. who have been in business since 1920, operate between points 
and places in some 14 States in the Middle West and Southwest in the transporta- 
tion of oil-field commodities used in or useful to the oil industry and the transporta- 
tion of commodities which because of size or weight require the use of special 
equipment or handling and parts for such commodities and in addition thereto 
this company operates between all points in the United States, with the exception 
of California, in the transportation of pipeline commodities including the picking 
up or stringing of pipelines with their headquarters in Tulsa, Okla. This company 
also owns the Canadian-Parkhill Pipe Line Stringing, Ltd., with headquarters at 
Toronto, Canada. They are considered the largest pipeline stringing company 
in the world and in conducting their operations they own and operate any and 
all types of specialized motor-vehicle equipment necessary and useful in the 
transportation of heavy or cumbersome commodities and commodities requiring 
the use of special equipment such as pipeline stringing trucks, pipe dollies, self- 
loading floats, lowboys, and truck-tractor equipment ranging from 1% ton to the 
largest made by American manufacturers. They operate crawler-type tractors, 
including drawbars, side booms, angle dozers, bulldozers, athey wagons, and 
unit cranes for the loading and unloading of extremely large or bulky items neces- 
sary in the conducting of their business in serving the public in interstate or foreign 
commerce. 

Hill & Hill Truck Line, Ine., of Houston, Tex., operate generally between 
points in Oklahoma, Kansas, Texas, New Mexico, and Louisiana and also be- 
tween points and places in Harris County, Tex. (Houston area), on the one 
hand, and, on the other, points and places in Colorado, Wyoming, Montana, and 
Utah and through the port of entry at Coutts, Alberta, Canada, for further dis- 
tribution in the Alberta-Saskatchewan Provinces of Canada. This company 
transport oil-field and pipeline commodities and commodities which because of 
size or weight require the use of special equipment. They maintain terminals 
at Houston, Tex., and Casper, Wyo. This company and its predecessor in 
interest have been in business for more than 20 years. 

J. H. Rose Truck Line, Inc., of Houston, Tex., transport commodities similar 
to those of the other carriers heretofore referred to and they maintain terminals 
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at Houston, Tex.; Wichita Falls, Tex.; Odessa, Tex.; Oklahoma City, Okla.; 
Tulsa, Okla.; and Los Angeles, Calif. They operate generally between points 
and places in Texas, Oklahoma, Louisiana, Kansas, New Mexico, and California. 
J. H. Rose Truck Line, Inc., operates any and all types of oil-field and heavy- 
commodity equipment the majority of which is specially constructed to enable 
them to handle any and everything necessary to the oil and gas industry gen- 
erally as well as shipments to industrial plants, manufacturers, and Other shippers 
who have occasion to have shipments transported whether the commodity be 
used for highway construction, bridge building, sawmills, mines, cotton gins, 
Government projects, or machinery to be installed in a building such as boilers, 
heating plants, electrical systems, or cooling systems. 

The foregoing preliminary statement was given for the sole purpose of giving 
your committee a brief idea of the type of commodities and the type of trans- 
portation service n@w furnished to the public who have occasion to use their 
service. 


DISCUSSION OF PENDING BILLS WHICH WILL EFFECT THE CARRIERS FOR WHOM I 
APPEAR AND BETWEEN 400 AND 500 OTHER CARRIERS OPERATING IN THE MID- 
CONTINENT, ROCKY MOUNTAIN, SOUTHWESTERN, AND MID-CENTRAL UNITED 
STATES AND CALIFORNIA 


In analyzing Senate bill No. 2348, introduced by Senator Johnson of Colorado 
(by request), it is my personal Opinion that this bill in its present form will have 
a harmful effect upon the transportation industry generally and particularly 
motor carriers for the following reasons. 

lhe Administrative Procedure Act passed by the Seventy-ninth Congress 
(1944-46) presented by the Honorable Senator McCarran was compiled and 
prepared after a 10-year study by some of the most learned jurists and attorneys 
in our country. Some 6,500 judges and lawyers throughout the country dedicated 
their spare time to improvement in judicial administrative proceedings. Any bill 
which would in any way alter, change, or amend the Administrative Procedure 
Act could very easily permit loopholes which would to some extent nullify in 
part this masterpiece of legislation which was passed for the protection of the 
public generally so that litigants appearing before Federal administrative agencies 
could be assured of no arbitrary decisions which might take away fiindamental 
liberties which we have a right to and expect to enjoy in this country. 

As an example, under present procedure, before the Interstate Commerce 
Commission, any case requiring the hearing and submission of evidence must be 
heard by an examiner or hearing officer qualified under the Administrative Pro- 
cedure Act. Any party to such proceedings who is dissatisfied with the ruling or 
recommendation of the hearing officer or examiner are permitted to file exceptions 
to the recommendations and order of the examiner and if the case be a finance 
case, as an example, three Commissioners of the Interstate Commerce Commis- 
sion normally termed, “Division 4 of the Commission,’’ must then review the 
evidence before an order may become effective. 

Senate bill No. 2348 would amend title 49, section 17, paragraph 2, by deleting 
the words “three or more eligible’ from section 17, paragraph 2, and inserting 
in place thereof ‘“‘an employee or employees of the Commission.”’ 

The bill further provides by striking out of paragraph 5, section 17, title 49, 
which would completely eliminate the filings of exceptions to the report and order 
of an examiner or hearing officer and would eliminate the effective date of such 
order or orders before final determination of the proceedings involved for 
determination. 

If my interpretation as to the elimination of paragraph 5, section 17, title 49, 
is correct, then in that event, a very harmful effect could occur to one or more 
parties litigant before final determination of the issues involved before the 
Commission. 

In numerous instances during the past several years particularly in trying 
cases before what might be termed ‘‘new examiners,” usually voung in years, | 
have found that in some instances such examiners were unable to grasp all of the 
pertinent issues involved and erroneously issued their order and report which, 
upon exceptions properly filed before the Commission were either completely 
reversed or at least modified to the extent that justice was able to prevail. Since 
the exceptions were filed under the present procedure, as ordered by the Commis- 
sion under its rules of procedure, the public generally, and all parties litigant, 
usually obtained a fair and impartial judgment rather than an arbitrary, capri- 
cious, or erroneous order. 
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Paragraph 5, section 17, title 49, is very important and, in my Opinion, acts as 
an anchor against the rendering of arbitrary, capricious, unreasonable, unjusti- 
fiable, or erroneous orders becoming effective before the wrong could be corrected. 

Senate bill No. 2348 proposes to delete from paragraph 6, section 17, title 49, the 
following words “‘or after an order recommended by an individual Commissioner 
or board shall have become the order of the Commission as provided in paragraph 
5.”’ This in effect further prevents the filing of exceptions to a report and order 
of an individual Commissioner or examiner without having first a division (com- 
posed of three Commissioners) having passed upon the report and order and re- 
viewed the evidence produced in said cause. 

It further gives the Commission arbitrary powers as to whether or not a re- 
hearing, reargument, or reconsideration of the issues involved will actually be 
heard by the Commission as most hearings of motor-carrier cases, when not heard 
in Washington, D. C., are heard by hearing examiners who are not Commissioners 
of the Interstate Commerce Commission. Further the elimination of the foregoing 
words gives entirely too much power to an employee rather than the Commission 
in determining cases which require the submission of evidence and a hearing 
whether the matter be one of convenience and necessity, a transfer or sale of 
operating rights, the leasing of operating rights, or the determination of rate 
matters all of which effect the public generally. 

It is further proposed in the bill under discussion to completely eliminate that 
portion of paragraph 6, section 17, title 49, which is in words and figures as follows 
to wit: 

“Notwithstanding the foregoing provisions of this paragraph, any application 
for rehearing, reargument, or reconsideration of a matter assigned or referred to 
an individual Commissioner or a board, under the provisions of paragraph (2) of 
this section, if such application shall have been filed within 20 days after the 
recommended order in the proceeding shall have become the order of the Com- 
mission as provided in paragraph (5) of this section, and if such matter shall not 
have been reconsidered or reheard as provided in such paragraph, shall be referred 
to an appropriate appellate division of the Commission and such division shall 
reconsider the matter either upon the same record or after a further hearing.’’ 

The bill further provides that paragraph 8, section 17, title 49, be amended by 
completely eliminating the present wording which is in words and figures as 
follows to wit: 

‘‘Where application for rehearing, reargument, or reconsideration of a decision, 
order, or requirement of a division, an individual Commissioner, or board is 
made in accordance with the provisions of this section and the rules and regula- 
tions of the Commission, and the decision, order, or requirement has not yet 
become effective, the decision, order, or requirement shall be stayed or postponed 
pending disposition of the matter by the Faienseideanes or appellate division; but 
otherwise the making of such an application shall not excuse any person from 
complying with or obeying the decision, order, or requirement, or operate to 
stay or postpone the enforcement thereof, without the special order of the Com- 
mission.” 
and substituting therefor the following wording: 

“The making of an application for rehearing, reargument, or reconsideration 
shall not excuse any person from complying with or obeying the decision, order, 
or requirement, or operate to stay or postpone the enforcement thereof, without 
the special order of the Commission.” 

It will be noted that the amendment proposed takes away all of the rights of 
staying or postponing the effective date of a decision of the Commission pending 
a disposition of the matter by the Commission, or an appellate division thereof, 
without a special order of the Commission. This amendment in my opinion, 
would give the Commission arbitrary powers which could be very harmful to 
any interested party to any case pending before the Interstate Commerce Com- 
mission without the majority of the Commission being thoroughly familiar with 
the issues involved and having a chance to pass judgment or render a decision 
in accordance with the evidence submitted in said cause. 

Senate bill No. 2348 proposes to strike out the last three words of paragraph 9, 
section 17, title 49, and the comma immediately preceding such words, the words 
being “but not otherwise.”’ The deletion of the foregoing words would have the 
effect of delaying final determination of any matter pending before the Commis- 
sion and since parties litigant may not bring suit in a court of the United States 
it puts litigants in a position so that if the Commission so desired it could never 
issue a final order in any case so parties litigant could appeal to the courts of the 
United States to enforce, enjoin, suspend or set aside orders of the Commission. 
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To me, the passage of Senate bill No. 2348 would be a gross injustice perpe- 
trated upon the American people and both shippers and carriersjJalike who seek 
justice under the Interstate Commerce Act, part II. Further it would give the 
Interstate Commerce Commission arbitrary powers far beyond those Congress 
has ever given them and would completely nullify the applicable provisions of the 
Administrative Procedure Act. 

Further, the passage of Senate bill No. 2348 is in contravention of the national 
transportation policy established by Congress and would permit the taking away 
of the constitutional rights of the public to a fair and impartial trial to which 
they are entitled under the Constitution of the United States. 





UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1982. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wituiams. The Department of Commerce favors this bill, if 
clarified in the respects indicated later in this report. 

The present law, as embodied in section 17 of the Interstate Com- 
merce Act, among other things, (@) permits certain delegations of 
work to specified employees of the Commission, subject to stated pro- 
cedural requirements, (6) provides an automatic stay for orders which 
become effective in the future, and (c) eliminates the flat requirement 
of petitions for further review of Commission orders as conditions 
precedent to judicial review. 5S. 2348 would liberalize the existing 
delegation procedure, substitute Interstate Commerce Commission 
discretion for the present mandatory stay of future orders, and 
eliminate the absolute requirement of petitions for further adminis- 
trative appeal in connection with court review of Commission actions. 

These changes in practice appear to strengthen the administration 
of economic and safety regulation by the Interstate Commerce Com- 
mission, and are therefore unobjectionable to this Department, pro- 
vided it is made clear that the provisions of the Administrative 
Procedure Act are not affected thereby, and that there is no intention 
to reduce the basic safeguards for individual litigants which it was 
the purpose of original section 17 to protect. 


(The following statements were inserted in the record following the 
close of the day’s hearings:) 


STATEMENT OF JOHN J. GRAHAM OF NEw York CIty 


Senator Bricker has stated that ‘(Only one who is not an advocate can mark 
those fields where the public interest coincides with or deviates from the self- 
interest of the industry or of selected segments of the industry.’’ This statement 
summarizes the reason why I have given testimony before the House and Senate 
Commerce Committees in the past and why I have written the comments which 
follow. I do not represent any group or segment of the transportation industry. 
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I have been a student of the national transportation policy and I should like 
to see a comprehensive and efficient and just policy established. 

Interstate Commerce Commissioner Kauteon has spoken with honesty and 
clarity when he stated recently that “the Interstate Commerce Act is not being 
enforced.”” But, as Congress will see if it takes the time to investigate the 
situation, Commissioner Knudson’s excuse for the lack of enforcement is not 
justified. 

Congressional appropriation of more and more funds is not a reasonable ap- 
proach to the matter. In fact, the granting by Congress of continually increasing 
budgets for the Commission’s use will actually encourage a continuance of 
inefficient practices. 

A review of the procedure used by the Interstate Commerce Commission will 
show that its activities are in great need of attention by a capable administrator. 
A random sampling of the records made in motor-carrier proceedings, for instance 
will clearly demonstrate that Commission funds are wasted because the Commis- 
sion is so lackadaisical and indifferent to orderly procedure. 

Many times, for instance, hearings are scheduled and examiners are sent out of 
Washington, protestants leave their headquarters cities, and then the applicant 
will proclaim complete ignorance of the necessity for presenting witnesses and 
omit That is, applicant will be unprepared to go forward with bis application. 
Rather than put the penalty of complete denial on the application with prejudice 
against refiling it for a year or so, the Commission’s procedure is to set another 
hearing date for the convenience of the applicant. 

Time and again examiners will allow hours of testimony to be taken from 
witnesses who have no standing. Witnesses often are neither shippers nor people 
with authority to direct shipments. The taking of testimony from all comers for 
whatever weight the Commission wants to assign to it is so inefficient and wasteful 
that it ill befits a Commissioner to talk about lack of funds as the reason why the 
Interstate Commerce Act is not enforced. : 

Congress upon investigation will further find that it is extremely difficult for a 
certified carrier to stop illegal operations by reporting said illegal operations to the 
Commission. In most instances the Commission finds various reasons for failing 
to carry out an investigation. The same Commission which indulges in totally 
inefficient procedures for hearing applications has no funds to investigate 
violations. 

There are no teeth in the regulation of motor carriers because the Commission 
absolutely refuses to bite. 

Since Congress has already passed more regulatory provisions than the Inter- 
state Commerce Commission with its present administrative personnel can 
enforce, it is suggested that consideration should be given to the elimination of 
provisions which have proven incapable of accurate enforcement. These could 
be replaced by congressional declarations which would set the climate for just 
regulation rather than the present mere nominal boundaries of a regulation that 
verges on the mythical. Such a general revision would serve justice because it 
would eliminate the discrimination that now exists against the law-abiding 
carrier. Presently this carrier suffers at the hands of the illegal operator who 
chooses the most profitable business and operates without fear of investigation by 
a Commission which is always, by its own standards, understaffed particularly 
in its enforcement branch. 

S. 2348: It is easily understood why the Interstate Commerce Commission has 
sponsored this bill since an examination of the present actual procedures of the 
Commission are in need of legitimatizing. 

If this bill passes then, consistently the Interstate Commerce Commission can 
be abolished, since the employees of the Commission plus the courts would have 
all the authority that the act presently reserves to the Commission. The alterna- 
tive of going to a court or appealing for Commission reconsideration would prevent 
any possibility of consistency and frustrate any development of a body of admin- 
istrative law in the field of transportation. 

The effect of this bill would be to clothe the Civil Service Commission with the 
power presently held by the President and the Senate because ‘‘an employee’’ of 
the Interstate Commerce Commission would be legally able to do the work of a 
present Commissioner who would no longer have the responsibility of adminis- 
tering the Interstate Commerce Act, but rather only the chore of choosing per- 
sonnel to do his work- 
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STaTEMENT OF GILES Morrow, Executive SecrRETARY, FREIGHT FORWARDERS 
INSTITUTE 


Wasuinoton, D. C., April 7, 1952. 
Hon. Epwtn C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear CHAIRMAN JOHNSON: When I appeared before your committee and testi- 
fied orally on certain bills on March 24, 1952, you kindly granted me permission to 
file a statement setting forth the views of the members of the Freight Forwarders 
Institute with respect to other bills before the committee which affect freight 
forwarders. 

Accordingly, I submit herewith statements setting forth the views and sugges- 
tions of the freight-forwarding industry with respect to bills S. 2348, S. 2351, 
S. 2352, S. 2518, S. 2519, S. 2653, S. 2746, and S. 2753. 

It is respectfully requested that the attached statements be made a part of the 
record in the hearings now being conducted. 

It should be mentioned that the attached statements relate to the bills as 
introduced. We have not vet had an opportunity to study and formulate a posi- 
tion with respect to certain recently filed amendments to these and other bills. 

Yours very truly, 
G. Morrow, Executive Secretary. 


The freight-torwarding industry is in agreement with the objectives of this 
bill, 8. 2348, which are to improve procedures and facilitate the work of the Inter- 
state Commerce Commission. 

Such objectives should be accomplished, however, without endangering sub- 
stantive rights to a full and fair hearing and to full judicial review. Whether or 
not the bill would have such undesirable results, it is feared that adequate safe- 
guards are not provided to insure against them. 

As we understand the bill, it makes the following changes in existing procedure: 

1. Permits unlimited delegation of powers and duties by the Commission. 

2. Removes the requirement for proposed reports and the right to review of a 
decision of an individual Commissioner or board of employees. 

3. Removes the requirement for a mandatory stay of a decision pending applica- 
tion for a review. 

4, Eliminates the requirement for exhausting the administrative remedy before 
bringing a suit in court. 

We believe that the delegation of important powers should be limited to quali- 
fied persons and that the qualifications of such persons should be defined in the 
law. 

The industry also believes that it is important to preserve the right to review 
where the decision is by an individual Commissioner or an individual or board, 
and to stay the decision pending such review. 

Without a stay of a decision, pending review, the review may be completely 
futile. The right to a stay pending appeal is a traditional part of our judicial 
system, and should be preserved in the Interstate Commerce Act. 

It is our eadieaaniing that the Association of Interstate Commerce Com- 
mission Practitioners is undertaking to redraft the bill so as to provide the safe- 
guards which, from what we know of the matter at this time, would meet the 
objections we have stated. If such a bill were presented we would have no objec- 
tion to its passage. 





Unirep STraTEs SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol Buildirg, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statements were inserted in the record following the 
conclusion of the hearings on April 9:) 
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Lerrer From Water M. W. Spitawn, CHarrRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
ApRIL 4, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JOHNSON: Your letter of January 10, 1952, addressed to 
the members of the Commission, and requesting a report and comments on 8. 2348, 
introduced by you, to amend the procedure of the Interstate Commerce Com- 
mission, has been referred to our Legislative Committee. After careful considera- 
tion by that Committee, I am authorized to submit the following comments 
in its behalf: 

The volume of business transacted by the Interstate Commerce Commission is 
so great that extensive delegation of authority is an obvious necessity. With the 
great enlargement of our duties which has followed the enactment of parts II, 
III, and IV of the Interstate Commerce Act, section 77 of the Bankruptcy Act 
and other legislation of lesser scope, delegation of authority has become of in- 
creasing importance. It is becoming more and more difficult for the members of 
the Commission to avoid becoming buried in an avalanche of detail and to find 
time for the thorough study and constructive throught which should be given to 
the major issues coming before the Commission 

The original act did not provide for delegation of authority by the Commission. 
By the act of August 9, 1917, the Commission was authorized to divide its members 
into divisions and assign or refer work, business, or functions to such divisions. 
By the act of February 28, 1933, the Commission was further authorized to dele- 
gate work to an individual Commissioner or to a board composed of an employee 
or employees of the Commission. Under the present paragraph (2) of section 17, 
as amended by the Transportation Act of 1940, the boards to which work may be 
delegated must be composed of three or more eligible employees, and those eligible 
are limited to examiners, directors or assistant directors of bureaus, chiefs of 
sections, and attorneys. 

S. 2348 would amend paragraph (2) to authorize again the delegation of work 
to a board composed of an employee or employees, and would strike out the sen- 
tence which now limits the classes of employees eligible to serve on such boards. 

We recommend that the first sentence of paragraph (2) be further amended by 
adding after the words ‘‘employees of the Commission’’ a comma and the phrase 
“deemed by the Commission to be suitable.’’ This would make paragraph (1 
of the bill read as follows: 

“(1) by striking out of the first sentence of paragraph (2) the words ‘three or 
more eligible employees of the Commission’ and inserting in lieu thereof the words 
‘an employee or employees of the Commission, deemed by the Commission to be 
suitable’;”’, 

Our directors are men of eminent ability and extensive experience. If we select 
such a man to serve on a board, it should not be necessary to check his judgment 
by adding two other directors or two subordinate employees. Furthermore, in 
our rate work we now have as staff adjuncts a suspension board, a released-rates 
board, a sixth-section board, and a fourth-section board. The employees of these 
boards are not in general designated as examiners, attorneys, section chiefs, direc- 
tors, or assistant directors, vet they are men of long and wide experience in rate 
work and might well be selected to serve on a board of employees with delegated 
authority to decide initially certain classes of rate cases. We know of no good 
reason why our choice should be circumscribed so that they cannot thus be selected. 
Inasmuch as we are to be responsible for the results, we believe the make-up of 
these boards of employees should be left to the discretion of the Commission. 

Under the 1933 amendment to section 17, the Commission was given authority 
to delegate work, business, and functions to individual Commissioners or boards 
of employees, subject to petitions for reconsideration or rehearing by the Com- 
mission or a division thereof; but this authority was subject to the restriction that 
the “authority shall not extend to investigations instituted upon the Commission’s 
own motion nor, without the consent of the parties thereto, to contested proceed- 
ings involving the taking of testimony at a public hearing.”’ While this restriction 
was removed by the Transportation Act of 1940, section 17 was otherwise amended 
in a way to impair the authority to delegate, so that the net result was adverse 
rather than beneficial. 

Paragraph (5) of section 17 now reads as follows: 

(5) Any finding, report, or requirement of an individual Commission or board, 
with respect to any matter so assigned or referred involving the taking of testi- 
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Paracranh (8) of section 17. which was added bv the Transportation Act of 
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mony at a public hearing, shall be accompanied by a statement in writing of the 
reasons therefor, together with a recommended order, which shall be filed with the 
Commission. Copies thereof shall be served upon interested parties (including, in 
proceedings under part II, persons specified in section 205 (e)), who may file excep- 
tions thereto, but if within twenty days after service upon such persons, or within 
such further period as the Commission or a duly designated division thereof may 
authorize, no exceptions shall have been filed, such recommended order shall be- 
come the order of the Commission and become effective unless within such period 
the order shall have been stayed or postponed by the Commission or by a duly 
designated division thereof. The Commission or a duly designated division there- 
of, upon its own motion may, and where exceptions are filed it shall, reconsider 
the matter either upon the same record or after further hearing, and such recom- 
mended order shall thereupon be stayed or postponed pending fine determination 
thereof.” 

Under the provisions of this paragraph, if exceptions are filed to the proposed 
report or the order is stayed, final action must be taken by the Commission or a 
division thereof and cannot be taken by the individual Commissioner or board of 
employees to whom the matter was originally assigned. Only in the event that 
no exceptions are filed and the order is not stayed is the Commission or some 
division thereof relieved from the duty of acting upon the matter, and even in that 
event it must consider the recommended order for the purpose of determining 
whether or not it should be stayed. As paragraph (5) of section 17 now stands, the 
individual Commissioner or board of employees to whom a case is delegated has no 
status superior to that of a joinr board or examiner to whom a case is referred for 
hearing under part II. Such a board or examiner can decide the case only in the 
event that no exceptions are filed or the recommended order is not otherwise 
stayed. Inthe event of exceptions or a stay, the case must be decided by the Com- 
mission or a division thereof. 

The bill would amend section 17 by striking paragraph (5) therefrom. The 
effect of this amendment would be that an individual Commissioner or board of 
employees to whom we delegate work would have the same authority to act upon 
the matter initially as the Commission or a division thereof would have if there 
were no such delegation. The right which section 17 gives the parties to a pro- 
ceeding to file petitions for rehearing or reconsideration, which must be passed 
upon by the Commission or a duly constituted appellate division thereof, affords 
sufficient protection against ill-considered decisions by an individual Commis- 
sioner or a board of emplovees. It must be borne in mind, also, that the Com- 
mission would exercise discretion in determining what types of cases might ap- 
propriately be delegated to an individual Commissioner or board for decision. 

Paragraph (6) of section 17 now provides that where, because no exceptions 
have been filed or there has been no stay, a recommended order of an individual 
Commissioner or a board of employees has become the order of the Commission, 
and where a petition for rehearing, reargument, or reconsideration has been filed 
within 20 days thereafter, an appellate division ‘‘shall reconsider the matter either 
upon the same record or after a further hearing,’ regardless of the merits of the 
petition. This militates strongly against the usefulness of the power of delegation. 

S. 2348 would amend paragraph (6) by striking out of the first sentence of that 
paragraph the words ‘‘or after an order recommended by an individual Commis- 
sioner or a board shall have become the order of the Commission as provided in 
paragraph (5).’’ The bill would also strike out the last sentence of paragraph (6 
which reads as follows: 

“Notwithstanding the foregoing provisions of this paragraph, any application 
for rehearing, reargument, or reconsideration of ‘the matter assigned or referred 
to an individual Commissioner or a board, under the provisions of paragraph (2), 
if such application shall have been filed within twenty days after the recommended 
order in the proceeding shall have become the order of the Commission as provided 
in paragraph (5), and if such matter shall not have been reconsidered or reheareé® 
as provided in such paragraph, shall be referred to an appropriate appellate di- 
vision of the Commission and such division shall reconsider the matter either upon 
the same record or after a further hearing.’’ 

The effect of this amendment would be that an appellate division would have 
power to deny a petition for rehearing, reargument, or reconsideration of the 
decision, order, or requirement of an individual Commissioner or board of em- 
ployees, and such a petition would not automatically require reconsideration or 
rehearing by such appellate division. We know of no good reason why the appel- 
late division should not have the usual power to deny such a petition if it is 
found to have no merit, 
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Paragraph (8) of section 17, which was added by the Transportation Act of 
1940, provides for the automatic stay of the decision, order, or requirement of a 
division, individual Commissioner, or board of employees which has not yet be- 
come effective, if an application for rehearing, reargument, or reconsideration is 
made, regardless of the merits of the application. here was no such provision 
prior to 1940, and in our opinion this amendment was a backward step, as it 
makes it a tactical advantage for a party who has lost his case before even a 
division of the Commission to seek rehearing, reargument, or reconsideration 
before the order becomes effective and thereby to stay or postpone it. 

The bill would amend paragraph (8) to read as follows: 

(8) The making of an application for rehearing, reargument, or reconsidera- 
tion shall not excuse any person from complying with or obeying the decision, 
order, or requirement, or operate to stay or postpone the enforcement thereof, 
without the special order of the Commission.” 

Under this proposed amendment, the making of such an application would not 
result in an automatic stay. We believe that it should be within the discretion 
of the Commission or a division thereof to stay the operation or postpone the 
enforcement of a decision, order, or requirement. We suggest that at the end of 
the proposed new paragraph (8), after the word ‘“Commission’’, the words “‘or a 
division thereof’ be added. 

Paragraph () of section 17 forces a party who is dissatisfied with a decision to 
pursue all of the remedies for rehearing or reconsideration before going to court. 
Such a provision inevitably increases the burden at the top of an agency. 

S. 2348 would amend paragraph (9) by striking out the last three words thereof, 
‘but not otherwise.’’ If these last three words are stricken as proposed, there 
is a danger that what precedes may still be interpreted as implying that a petition 
for rehearing, reargument, or reconsideration is indispensable. Therefore, we 
suggest that all of paragraph (9) be stricken, instead of merely the last three 
words thereof. This would have the effect that it would not be necessary for a 
party dissatisfied with a decision emanating from the Commission to pursue all 
of the remedies for rehearing or reconsideration at the hands of the Commission 
before going into court. The former rule, as stated in United States v. Abilene & S. 
Ry. Co, (265 U.S. 274), was that it was a matter of judicial discretion whether 
the aggrieved party should be required to exhaust all administrative remedies 
before going into court against an order of the Commission. We believe that 
should again be the rule. 

If paragraph (5) is stricken as proposed in the bill, and paragraph (9) is stricken 
in accordance with our suggestion, the remaining paragraphs of section 17 should 
be appropriately renumbered. 

The purpose of the bill is to extend the Commission’s authority to delegate its 
work, business, or functions and otherwise streamline Commission procedure, so 
that the members of the Commission would be able to give more thorough study 
and constructive thought to the major issues coming before it. We are in accord 
with this purpose and recommend that the bill be amended as herein suggested 
and, as amended, be adopted. 

Respectfully submitted. 

Water M. W. Spiawn, 
Chairman, Legislative Committee. 
CrHarLes D. MAHAFFIE. 

Joun L. RoGeErs. 





Lerrer From Water M. W. Sprawn, CHAIRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
Apri 11, 1952. 
Hon. Epwin C. JoHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CuarrMan Jonnson: Your letter of April 2, 1952, addressed to the 
Chairman of the Commission and requesting comments on an amendment in the 
nature of a substitute, intended to be proposed by you (by request) to S. 2348, 
to amend the procedure of the Interstate Commerce Commission, has been 
referred to our legislative committee. After careful consideration by that 
committee, I am authorized to submit the following comments in its behalf: 

This amendment is a substitute fer a proposed change in the present section 17 
of the Interstate Commerce Act. In eur letter of April 4, 1952, we reported to 
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you our recommendations in regard to 8. 2348, as originally introduced, and refer- 
ence to that letter herein will simplify and shorten our comments. 

The present section 17 (2) authorizes the delegation of work to a board composed 
ofthree or more eligible employees” and defines and limits ‘‘eligible employees’’ 
to the following: ‘‘examiners, directors, or assistant. directors of bureaus, chiefs of 
sections, and attorneys.”’ §S. 2348, as originally introduced, would change these 
provisions so that the delegation could be to a board composed of ‘‘an employee or 
employees,”’ without definition or limitation as to the qualifications of those per- 
sons. In our letter of April 4, 1952, we discussed in some detail, at pages 2 to 4, 
the reasons why a change in our powers of delegation is necessary. We also 
pointed out that some of our employees most suitable for appointment to certain 
boards might not qualify under the definition in the present law. However, we 
recognized our duty to select only suitable persons for such important work, and 
therefore recommended that membership on such boards be limited to employees 
“deemed by the Commission to be suitable.”’ 

The amendment would permit a board exercising delegated authority to be 
composed of ‘‘an employee or employees’’ and would retain the definition in the 
present law as to qualifications. We believe that the original bill, with one 
recommended change, is preferable as it would permit us to use a greater number 
of suitable employees who are proficient in their respective fields. 

As originally introduced, S. 2348 would eliminate the present paragraph (5) 
of section 17. This elimination is not included in the amendment. As stated 
in our letter of April 4, an individual Commissioner or board of employees to 
whom a ease is delegated under the present section 17 (5) bas no status superior 
to that of a joint board or examiner to whom a case is referred for hearing under 
part II of the act. Under the present provisions, any saving of time is prevented 
as the Commission or a division has to repeat the work of the individual Commis- 
sioner or board in the vast majority of cases. We believe that any delegation of 
authority to boards is impractical and meaningless if the present section 17 (5) 
is retained. We therefore recommend that if the amendment is adopted, instead 
of the bill as originally introduced, it be changed to include a provision to strike 
out the present paragraph (5) of section 17. 

S. 2348, as originally introduced, proposed certain changes in section 17 (6). 
These changes were discussed in our letter of April 4 and approval of these changes 
was recommended at pages 8 and 9. The amendment does not include the 
changes proposed in the original bill, but would make other changes in a different 
sentence of paragraph (6). We see no objection to this phase of the amendment, 
but believe that the changes in section 17 (6) proposed in the bill as originally 
introduced should also be approved. 

The present section 17 (8) provides that any litigant may effect an automatic 
stay of any decision of a division or a board by filing a petition. 8S. 2348, as 
originally introduced, would amend this provision by removing the right to an 
automatic stay and would give the Commission discretion as to whether a stay 
should be granted pending consideration of a petition. Our letter of April 4 
recommended approval of this provision in the original bill. The amendment 
would eliminate the right of an automatic stay as to the decision of a division, but 
preserve such right as to the decision of an individual Commissioner or board, and 
would add additional language to section 17 (8) which would permit the Com- 
mission to make rules concerning the granting of a stay pending action on a 
petition for reconsideration of the decision of the Commission or a division. As 
stated in our letter of April 4, we believe that it should be within the discretion of 
the Commission or a division to stay the operation.or postponement of a decision, 
order, or requirement. Further, this Commission or a division should have the 
same discretionary power to avoid an automatic stay as to a board report if a 
petition, which is merely dilatory, is filed. 

The present section 17 (9) requires that a litigant before this Commission ex- 
haust all appeals before the Commission before requesting a court to set aside or 
enjoin the findings and order of the Commission. The bill, as originally intro- 
duced, proposed to strike the last three words of that section. As stated in our 
letter of April 4, there is a danger that, if so amended, the section would still be 
interpreted as requiring a petition as a condition precedent to court action. In 
his testimony before your committee on March 7, 1952, Mr. Robert N. Burch- 
more, appearing on behalf of the Association of Interstate Commerce Commission 
Practitioners, also recognized the possibility of a misconstruction of the meaning 


of section 17 (9) if only the last three words are stricken, when he stated (transcript, 
p. 617): 
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“The present bill amends section 17 (9) in a way that may be ambiguous and 
open to judicial misinterpretation because it merely repeals the words ‘but not 
otherwise’, leaving in effect the language providing for a suit to set aside a 
Commission order ‘when an application for rehearing * * * shall have been 
denied.’ If it is intended to permit court action without petition for rehearing, 
the provision should be unequivocal.” 

In our letter of April 4 we stated: 

“The former rule * * * was that it was a matter of judicial discretion 
whether the aggrieved party should be required to exhaust all administrative 
remedies before going into court against an order of the Commission. We believe 
that should again be the rule.” 

We adhere to that conclusion. 

The amendment would modify the present paragraph (9) of section 17 by strik- 
ing the words “‘a division” from that paragraph. The effect would be to permit an 
appeal directly to the courts from a division decision. This would be an improve- 
ment Over the present provisions, but we believe that repeal of the present para- 
graph (9) of section 17 is preferable. 

The amendment has obviously been the subject of very careful consideration 
and is undoubtedly an effort to better the procedure of this Commission. We 
believe it is an improvement over the present statute. However, after careful 
consideration of both the original bill and the amendment, we recommend that 
S. 2348, as originally introduced and with our suggested changes incorporated 
therein, be enacted, 

Respectfully submitted. 

Water M. W. SpLawn, 

Chairman, Legislative Committee. 
Cuartes D. MAnAFFIE. 
Joun L. Rocers. 





STATEMENT OF CHARLES E. BuaIne & Son, TRAFFIC MANAGERS, PHOENIX, 
ARIZ. 


S. 2348.—Present section 17 of the Interstate Commerce Act, hereinafter 
termed ‘‘the act,’’ provides that the Commission is authorized by its order to 
divide the members thereof into as many divisions (each to consist of not less 
than three members) as it may deem necessary, which may be changed from time 
to time. The first sentence of paragraph 2 thereof provides that the Commis- 
sion may by order direct that any of its work, business, or functions under any 
provision of law, with exceptions not material here, may be assigned or referred 
to any division, to an individual Commissioner, or to a board composed of three 
or more eligible emplovees of the Commission. The instant bili would strike out 
“three or more eligible’’ and insert in lieu thereof ‘‘an employee or’. 

The second sentence of paragraph 2 defines the classes of employees who shall 
be eligible for designation by the Commission to serve on such boards. They 
are examiners, directors, or assistant directors of bureaus, chiefs of sections and 
attorneys. S. 2348 proposes to strike out such definitions, thereby enabling the 
Commission to name any single emplovee, whether qualified or not, to handle 
any of its duties or funetions. We are not alarmed that the present Commission 
would resort to such extreme measure, but with changed personnel in the Com- 
mission, it is impossible to say what some future Commission might do in this 
respect. 

S. 2348 would strike out paragraph 5 of section 17 of the act which provides, 
in substance, that matters referred to and publicly heard by a Commissioner or 
board, any finding, report, or requirement of an individual Commissioner or board 
shall be accompanied by @ statement in writing of the reasons therefor together 
with a recommended order. Moreover, that the parties may file exceptions 
thereto and in the absence of exceptions that such recommended order shall be- 
come the order of the Commission and become effective unless within specified 
period the order shall have been stayed or postponed by the Commission or by a 
duly designated division thereof. Further, that the Commission or such division, 
upon its own motion may, and where exceptions are filed it shall, reconsider the 
matter either upon the same record or after further hearing, and such recommended 
order shall thereupon be stayed or postponed pending final determination thereof. 

The first sentence of paragraph 6 now provides that after a decision, order, or 
requirement shall have been made by the Commission, a division, an individual 
Commissioner, or a board, or after an order recommended by an individual Commis- 
sioner or a board shall have become the order of the Commission as provided in para- 
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graph 4, any party thereto may at any time, subject to such limitations as may be 
established by the Commission as thereinafter authorized, make application for 
rehearing, reargument, or reconsideration of the same, or of any matter determined 
therein. The last sentence of paragraph (6) reads, “and if such matter shall not 
have been reconsidered or reheard as provided in such paragraph, shall be referred to 
an appropriate appellate division of the Commission and such division shall recon- 
sider the matter either upon the same record or after a further hearing.”’ (Italics ours.] 

S. 2348 would strike out the language above italicized. 

Paragraph 8 provides where application for rehearing, reargument, or recon- 
sideration of a decision, order, or requirement of a division, individual Commis- 
sioner or board is made in accordance with the provisions of section 17 of the 
act and the rules and regulations of the Commission, and the decision, order, or 
requirement has not yet become effective, the decision, order, or requirement 
shall be stayed or postponed pending disposition of the matter by the Com- 
mission or an appellate division; but otherwise the making of such an applica- 
tion shall not excuse any person from complying with or obeying the decision, 
order, or requirement, or operate to stay or postpone the enforcement thereof, 
without the special order of the Commission. 8S. 2348 would strike out present 
paragraph 8 and substitute therefor the following: 

“(8) The making of an application for rehearing, reargument, or reconsidera- 
tion shall not excuse any person from complying with or obeying the decision, 
order, or requirement, or operate to stay or postpone the enforcement thereof, 
without the special order of the Commission.” 

Paragraph 9 presently provides that when an application for rehearing, reargu- 
ment, or reconsideration of any decision, order, or requirement of a division, an 
individual Commissioner, or a board with respect to any matter assignect or 
referred to him or it shall have been made and shall have been denied, or after 
rehearing, reargument, or reconsideration otherwise disposed of, by the Commsi- 
sion or an appellate division, a suit to enforce, enjoin, suspend, or set aside such 
decision, order, or requirement, in whole or in part, may be brought in a court 
of the United States under those provisions of law applicable in the case of suits 
to enforce, suspend, or set aside orders of the Commission, but not otherwise. 
S. 2348 would eliminate “‘but not otherwise.” 

The Commission has made no recommendation in its recent annual reports to 
the Congress respecting the subject embraced in S. 2348, that we are able to find. 
Hence, it appears to us that said bill is sponsored by someone in lieu of an 
adequate appropriation to the Commission. Moreover, that it has for one ofits 
purposes, greatly increasing the number of suits taken to the courts. 

The legislative committee of the Association of Interstate Commerce Commis- 
sion Practitioners has carefully analyzed 8. 2348 and adduced substantial testi- 
mony through Chairman Robert N. Burchmore in opposition to this bill. 

Therefore, we recommend that our principals vigorously oppose 8S. 2348 for 
the cogent reasons given by Mr. Burchmore. 


(Nore.—The statement of Frank A. Leffingwell, secretary-treasurer, 
Texas Industrial Traffic League, on S. 2348 has been filed under S. 
2754 for April 9.) 
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S. 2349, Extending Long- and Short-Haul Provisions to 
Motor Carriers 





(S. 2349, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 


A BILL To extend to common carriers by motor vehicle the long- and short-haul provisions of the Inter- 
state Commerce Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That (a) paragraph (1) of section 4 of the Inter- 
state Commerce Act (49 U.S. C. 4 (1)) is amended by inserting after the words 
“this part’’ wherever they appear therein, a comma and the following: ‘“‘part II,’’. 

(b) In the case of a carrier not heretofore subject to tne provisions of such 
paragrapb, no rate, fare, or charge lawfully in effect at the time of the enactment 
of this Act shall be required to be changed, by reason of the provisions of such 
paragraph, as amended by subsection (a) of this section, prior to six months after 
the enactment of this Act, or in case application for the continuance of any such 
existing rate, fare, or charge is filed with the Interstate Commerce Commission 
within such six months period, until the Commission has acted upon such appli- 
cation. 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Monday, March 3, 1952. 

The committee met, pursuant to call, at 10 a.m. in the caucus room, 
Senate Office Building, Washington, D. C., Senator Edwin Johnson 
of Colorado (chairman) presiding. 

Present: Senators Johnson (chairman) presiding, O’Conor, Tobey, 
Capehart, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, as- 
sistant clerk of the committee. 


STATEMENT OF JACK GARRETT SCOTT, GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF MOTOR BUS OPERATORS 


Mr. Scorr. This bill would extend to motor carriers for the first 
time the provisions of the so-called long- and short-haul clause con- 
tained in section 4 of the Interstate Commerce Act, now applicable 
only to rail and water carriers. We are not particularly concerned 
with the part of section 4 which would prohibit greater fares for a 
shorter than for a longer distance over the same route, as a sur- 
vey which has been recently made discloses that such situations 
are practically nonexistent in our industry. 

Senator Bricker. That is practically true of all hauling industries. 
The section is either outmoded or ought to be applied to all. 

Mr. Scorr. That is my judgment in the matter. Wherever they 
have been found to exist in the past, largely by reason of mistake or 
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inadvertence in compiling the quite complex tariffs existing in our 
industry they have been eliminated voluntarily, as soon as they have 
come to the attention of the carriers. We feel, therefore, that appli- 
cation of that provision to motor carriers of passengers is unneces- 
sary, and would burden our members in the cases where they do 
happen to exist with charges of violation of the law, or the expense 
and bother of another type of Commission proc eeding, or both, 
without any real benefit accruing to the public or to the carriers 
themse Ives. 

The second part of section 4, however, gives us serious concern. 
That provision forbids a carrier from charging a greater compensa- 
tion as a through fare than the aggregate of the intermediate fares. 

There are two types of situations in the bus business which would 
make the provision both impractical and unfair. The first of these 
involves many of the several hundred bus operators who engage in 
mass transportation in the vicinity of metropolitan areas, and the 
small operators, who are also numerous, who have comparatively 
short routes entirely within a single State but who engage in inter- 
state commerce and are parties to joint fares in interstate traffic. In 
the case of the mass transportation carrier, his rates per mile are 
‘cabana low because of his high load factor and his frequent 
schedules. 

In respect of the short-haul intrastate operator, local considerations 
and low expenses often persuade him to maintain fares lower than 
the general level necessary to be maintained by a competing long- 
haul operator. If the latter is to compete for the short-haul business, 
he must conform his fares to and from the points involved, even 
though they are lower than the general level of his rates. 

By way of illustration, if a short-haul carrier has a fare of 25 cents 
between A and B, and his long-haul competitor has a 75-cent fare 
between A \ and C through B, the latter, in order to compete, must 
adopt the 25 cent fare between A and B although by the economics 
of the matter he is compelled to charge only 35 cents between B and 
C. The total of the aggregates, therefore, becomes 60 cents as against 
a through rate of 75 cents. 

The fare structure in the intercity bus industry is a very compli- 
cated matter. We maintain no uniform passenger-mile rates, because 
f the many differences in costs as between different routes in different 
parts of the country over quite different highways. There are some- 
thing over 110,000 separate fares published in the largest of our gen- 
eral tariffs, of which some 30,000 are joint fares. This tariff covers 
the entire United States. 

In the case of any increase in interstate fares in any substantial 
area, it is impossible for the carriers involved to know or learn in 
advance of the effective date of the incfease whether there are any 
instances of the aggregates exceeding the through fares, and, if so, 
where or why they exist. It is equally impossible for the Interstate 
Commerce Commission to make such a determination, except possibly 
piecemeal and by spot check. Before the longer-haul carriers could 
learn the facts, there fore, there would possibly be many instances of 

chnical violations of the second part of section 4, and the necessity 
for probably hundreds of applications for fourth-section relief 

Senator Bricker. The example you give at the bottom of. page 3 
would not be a violation, would it? 
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Mr. Scorr. It would be a violation of the second part of section 4. 

Senator Bricker. This is actually less than your through rate. 

Mr. Scorr. That is the second part of section 4, which forbids a 
through rate higher than the sum of the aggregates. That is the point 
that we object to, and section 4 is applicable to us. The second situa- 
tion which creates impracticability in the imposition of the provisions 
of section 4 on motor carriers of passengers arises out of the fact that 
part Il of the Interstate Commerce Act does not grant any authority 
to the Interstate Commerce Commission over interstate rates and 
fares which unduly discriminate against interstate traffic. On the 
contrary, the exercise of any such authority by the Commission over 
the intrastate rates and fares of motor carriers is specifically prohébited 
by two separate provisions of the Interstate Commerce Act, sections 
202 (b) and 216 (e). 

As a consequence, there have been many instances in recent years 
where it has been found necessary, because of constantly increasing 
costs of operation, for our carriers to increase interstate fares, which 
increases have been approved by the Interstate Commerce Commis- 
sion or otherwise put into effect without undue delays. 

But when corresponding increases in intrastate fares have been 
applied for, our members have been confronted by adverse decisions 
by some of the State commissions, or unreasonable delays, which are 
tantamount to disapprovals. The commission of one State, for ex- 
ample, has declined to act upon a petition for a passenger fare increase 
for more than 3 years, admittedly for political reasons. 

Senator Bricker. Would you recommend the provision in regard 
to motorbus operation comparable to sections 13 and 15? 

Mr. Scorr. Specifically the association and I make that recommen- 
dation in this paper subsequently. Some of the State commissions 
have declined to grant applications for fare increases because of ad- 
herence to the quite archaic standard of rate making based upon re- 
turn on investment or value, which is entirely inappropriate to motor 
carrier rates. In some cases this is required by State laws which were 
originally designed to regulate the rates of ordinary public utilities 
such as electric light and power, gas, telephone, and the like, wherein 
investments are much greater than annual revenues. In other States, 
such adherence is compelled by the force of judicial decisions. In 
still others, it is a matter of policy, mistakenly, as we think, adopted 
by the commissions themselves. 

But in practically all of the cases, regardless of the cause, the 
result is depressed intrastate fares without the authority in anyone to 
do anything about it, and regardless of the irrationality and unfair- 
ness of the resulting rate structure. 

As opposed to this view and policy concerning motor carrier rates 
and fares, the Interstate Commerce Commission has rejected the rate- 
making standard of return on investment or value, in respect of motor 
carriers, and has placed primary emphasis in such cases on the rela- 
tion between revenues and costs. 

In a quite recent case involving motorbus fares, a three-judge 
United States district court has unanimously and emphatically up- 
held the Commission’s policy in applying the operating ratio theory 
to such charges. County Board of Arlington County et al. v. United 
States et al., United States District Court, Eastern District of Vir- 
ginia, decided November 15, 1951. 
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Senator Bricker. I think in some States the motorbus and motor- 
truck companies are classed as public utilities. 

Mr. Scorr. Yes, sir; specifically under the statutes. 

Senator Bricker. In that case these would under the State law be 
entitled to a return on investment. 

Mr. Scorr. Yes, sir; in some States, because of the statute, they 
have to adhere to that standard of ratemaking. 

Senator Bricker. The whole thing is picayune. 

Mr. Scorr. It seems ridiculous to us when we have an industry 
where the annual revenue exceeds by many times the total of invest- 
ment in property. 

There are several places in the country now where a passenger, 
traveling from one State to another through an intervening State, 
may buy one ticket from the point of origin to the first town in the 
middle State, a second ticket through the State at a low intrastate 
fare, and a third from the last point in the middle State to destina- 
tion, thus obtaining a somewhat lower fare than the through rate. 
That would constitute a violation by the carrier of the second part of 
the fourth section, even though he is helpless to do anything about it 
except to lower his interstate fares at a grave risk of noncompensatory 
transportation and the danger of ultimate insolvency. 

Senator Bricker. The only relief would be the appellate relief that 
you are going to suggest? 

Mr. Scorr. That is right, and that would have to be sanctioned, 
as I take it, by statute. 

Senator Bricker. Yes, if there is a prohibition against it. 

Mr. Scorr. There are two specific ones in part 2 of the Interstate 
Commerce Act. For these reasons, our position is that section 4 be 
not made applicable to motor carriers of passengers, as unnecessary 
for public protection and unfair to the carriers under the circum- 
stances described; but if, contrary to our opposing convictions, the 
Congress should determine that section 4 should be made applicable 
to motor carriers, it should be conditioned upon the enactment in 
part II of the act of the substantial equivalent of section 13 and the 
repeal of the present prohibitions contained in that part. We take 
the liberty of suggesting some language which, in our judgment, will 
accomplish that purpose. 

Whenever a State regulatory authority shall have failed to approve an applica- 
tion for an increase in the intrastate rates, fares, or charges of common carriers 
by motor vehicle in an amount sufficient to bring them to a level reasonably 
comparable with existing, prescribed, or approved interstate rates, fares, and 
charges, within 60 days after the filing of such application, the Interstate Com- 
merce Commission is authorized and directed, upon the request of any party in 
interest, to assume jurisdiction over such intrastate rates, fares, and charges; 
and if the Commission shall find that the existing intrastate rates, fares, or 
charges, are unduly or unreasonably discriminatory against interstate or foreign 
commerce or unduly or unreasonably preferential as between persons or localities 
in intrastate commerce, on the one hand, and interstate or foreign commerce, 
on the other, it is authorized and directed to prescribe such intrastate rates, 
fares, and charges as it may find necessary to remove such discrimination or 
preference. 

Provisions of part II of the Interstate Commerce Act which are inconsistent 
with the foregoing should be appropriately amended or repealed. Care has 
been taken to place in here at least three limitations upon the exercise of that 
power of the Interstate Commerce Commission. The first would be the failure 


to approve application for an intrastate fare increase within a limited time by a 
State commission. The second would be a finding of the Interstate Commerce 
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Commission that the existing State fares are unduly discriminatory or preferential 
and the third would be that the Commission could increase the intrastate fares 
only insofar as is necessary to bring parity and to remove the discrimination 
and the preferences. 

Senator Bricker. That would put you on equality with other 
carriers as to rates. 

Mr. Scorr. That is correct, sir. That is the aim of that suggestion. 

Senator Bricker. Do you have the relative number of passengers 
carried by air, rail, and bus transportation? 

Mr. Scorr. I do not have them in definite figures, Senator, but I 
do know that in the interstate field the bus industry carries more 
passengers than the railroads. That is not true, in all fairness, as to 
passenger miles becuase the ordinary rail transportation of passengers 
is somewhat lower than the ordinary bus transportation, ordinary or 
average. But in number of passengers, excluding commuter service, 
we carry more passengers in the rail in intercity service. 

The CuarrMan. That would be a variable figure anyway. 

Mr. Scorr. It varies from year to year. 

The Cuarrman. And State to State. 

Mr. Scorr. Yes, sir. 

The CuarrMan. For instance, between Los Angeles and San Fran- 
cisco I am told that the air carriers carry more passengers than the 
railroads and the bus carriers combined. I do not know whether that 
is true or not, but airlines claim it is true. 

Mr. Scorr. I do not know, either. My figures are total figures for 
the entire United States. They are not limited to any particular 
section or territory or route. 


STATEMENT OF EDGAR S. IDOL, GENERAL COUNSEL, AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Mr. Ipou. S. 2349 proposes to extend the provisions of section 4, 
of part I of the Interstate Commerce Act to part Il. Weare ata loss 
to account for the introduction of this bill. To the best of our knowl- 
edge, no such proposal was made by any witness testifying under 
Senate Resolution 50. 

The subject was treated during the hearings in Senate Resolution 
50 by Mr. Grubbs for the railroads, beginning at page 247 of the 
record, who recommended elimination of the clause from part I of the 
act. The subject was also treated at pages 12 and 13 of the progress 
report, where it was indicated that fair and impartial regulation of 
rail, motor, and water carriers might be attained through extension of 
the fourth section to part II of the act. The conclusion was reached, 
however, that this action would not accomplish the desired result and 
that the proper change would be to eliminate the fourth section from 
part I of the act. 

Objections to the elimination of the fourth section were registered 
during the hearings by Mr. Thompson, representing water carriers. 
At page 1273 of the record he advocated strengthening the fourth 
section rather than its repeal. 

The position of the motor carriers on the subject is the same as that 
of the water carriers. Even with the many exceptions granted by the 
Interstate Commerce Commission, the clause is something of an 
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obstacle to selectivé rate reductions by the rails, designed to eliminate 
motor as well as water competition. 

There is no evidence before this committee to our knowledge of any 
desire on the part of shippers to extend the fourth section to part II 
of the act. Administration and enforcement of such a clause by the 
Commission would be a very expensive and nonproductive require- 
ment, and we urge the committee to disapprove this bill. 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 10, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 
Present: Senator Johnson. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF JOSEPH G. KERR, ASSOCIATION OF 
AMERICAN RAILROADS 





Mr. Kerr. In opposing 5S. 2349, a bill to extend section 4 to com- 
mon carriers by motor, I call attention to that part of the progress 
report which reads: 


Two courses of action are possible to insure fair impartial regulation of the rail 
and water carriers and their competitors with respect to through and intermediate 
rates. ‘The first course obviously is to extend the operation of the clause to motor 
carriers. It is doubtful that this would accomplish the desired result. The 
motor carriers, including the common carriers by motor, as will be shown in the 
part of this report devoted primarily to motor transportation, operate on a sub- 
stantially dissimilar basis. Specifically in this instance, regulated motor carriers 
operate predominantly between large industrial centers, rarely picking up Or dis- 
charging cargo at intermediate points, and hence would be largely unaffected by 
the extension of the clause. 

That, Mr. Chairman, is the point I made awhile ago. In the first 
place, I cannot conscientiously defend the placing of what I consider 
a bad law upon our motor competitors simply because we—the rail- 
roads—are afflicted with it. The proper course of action would be to 
remove it from the backs of the railroads. 

In the second place, it would not serve to promote fair competition 
as between motor carriers of various forms, and I am further frank to 
say that this might worsen the already inequitable competitive situs- 
tion as between the rails and trucks. 

All common carriers by motor do not serve points of origin and 
destination intermediate between large terminals. Some have op- 
erating rights only between designated terminals: -usually large ones 
where lucrative traffic is available. They leave to the rails and other 
common carriers by motor the serving of the smaller points. As is 
well known, even common carriers by motor find ways to select their 
traffic and less truckload traffic to and from the smaller intermediate 
points is not usually attractive. Sometimes they simply embargo the 
unattractive traffic. 

[llustrative of this, I call attention to a circular of St. Andrews Bay 
Transportation Co., dated February 13, 1952, attached to this state- 
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ment, and which quotes an embargo of Spanish Trail Transport, Inc. 
May I have that copied in as a part of the record? 

The CuarrMan. Yes; without objection it will be inserted. 

(The document referred to is as follows:) 


St. ANDREWS Bay TRANSPORTATION Co., 
Dothan, Ala., February 18, 1952. 


SPANISH TRAIL TRANSPORT, INC., EMBARGO NO, l4 
All Agents: 

I have just received the following Spanish Trail Transport, Inc., embargo No. 14 

of February if 
“Effective as of 12 midnight February 10, 1952, an embargo is hereby declared 
for account of this carrier 

“1. ‘This embargo effective on: (1) All shipment of sugar; (2) shipments of tile, 
abrasive composition, or asphalt composition destined to points in Florida; 
(3) shipment of wallboard, building board, or insulating board destined to points 
in Florida; (4) all shipments of paper products in TL quantities destined to points 
in Florida; (5) all shipments of roofing or roofing materials in TL quantities to 
Jacksonville, Fla., and to intermediate points in Mississippi on United States 
Highway 90 between Mobile, Ala., and New Orleans, La.; (6) all shipments of 
asbestos siding or roofing shingles destined to points in Florida. 

This embargo also effective on all traffic destined to points in Florida 
served direct, except Jacksonville, Tallahassee, Quincy, Cottondale (for inter- 
change only), and Pensacola, Fla, 

“Traffic destined to Pace; Milton; Holt; Milligan; Crestview; Defuniak Springs; 
Ponce de Leon; Westville; Caryville; Vernon; Bonifay; Chipley; Cottondale, Fla.: 
Marianna; Sneads and Chattahoochee, Fla.; will be accepted but will be inter- 
changed with M. R. & R. Trucking Co. at Pensacola, Fla. 

“Traffic destined to Graceville, Fla., will be accepted but will be interchanged 
at Cottondale, Fla., with Saint Andrews Bay Transportation Co. 

This embargo effective on all shipments originating at or received from 
connecting lines at Mobile, Ala., and destined to intermediate and off route points 
on or near United States Highway 90 between Mobile, Ala., and New Orleans, 
La., except Pascagoula, Miss. 

“This embargo effective on all shipments originating at or received from con- 
necting lines at New Orleans, La., destined to intermediate or off route points on 
or near United States Highway 90 between New Orleans, La., and Mobile, Ala. 

“4. This embargo does not apply on shipments originating at or destined to 
United States Government installations moving on Government bills of lading 
or commercial bills of lading which are to be converted to Government bills of 
lading. 

This embargo is necessary due to conditions beyond this carriers’ control 
created by recent labor difficulties. 

“This embargo will remain in effect until canceled or amended.” 

Please see that shipments are not accepted in violence of this embargo. 

WwW. B, ELLARD, Traffic Manaae r 

Mr. Kerr. This company, by the way, operates along the old 
Spanish Trail from New Orleans eastward through Mobile, Pensacola, 
and then comes back up another route over through Chattahoochee, 
Fla., and I believe on to Jacksonville. The purpose of this embargo is 
to enable the truck line to refuse to handle less than truckload ship- 
ments to small stations on the routes over which it has obtained 
certificates of public convenience and necessity. 

Its purpose also is to embargo even truckload traffic in such com- 
modities as sugar, tile, composition or asphalt roofing, wallboard. 
The handling of these small shipments consumes so much time that 
the truck driver is unable to make his scheduled run during his normal 
tour of duty of approximately 8 hours, after which he goes on an 
overtime basis. This is the result of a recent wage agreement arranged 
after a truck strike in the South. 
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If you will look at the embargo itself, you will find Item 5 says 
“This embargo is necessary due to conditions beyond this carrier’s 
control created by recent labor difficulties.” It is quite probable that 
other large truck lines will follow the same course and for the same 
reason. In fact, I have been told unofficially that is going to be the 
case. 

This illustrates the character of unfair competition which is faced 
by the railroads which must serve all points reached by them on a fair 
basis and how the motor carriers skim off the cream of the traffic. 
Manifestly, to apply a long-and-short-haul rule to common carriers 
by motor vehicle would be meaningless, and this particular truck line 
isa common carrier. I want to say to you gentlemen that if a railroad 
or railroads issued any embargo of that kind, our hand or hands would 
be called within 24 hours by the Interstate Commerce Commission. 

The common carrier by motor, as in the case of railroads, competes 
with contract and private carriers by motor. Neither of the latter 
forms are under any obligation to serve intermediate origins or destina- 
tions. In both cases, their traffic is on a highly selective basis— 
usually between points where there is a movement of desirable and 
profitable traffic. This being the case, the operation under a long- 
and-short-haul clause by common carriers by motor, simply serves to 
handicap such carriers in their ability to carry on a public transporta- 
tion service, along with the railroads. 

Gentlemen, you may wonder why I am arguing for the common 
carrier by truck which apparently I am, but I could not in good 
conscience favor fastening something on them when I know that the 
contract carrier selects his traffic, only that traffic which he wants to 
handle, and the private carrier, who is really in the transportation 
business for hire but he must add something to the cost of his goods to 
cover the transportation, is not faced or proposed to be faced with any 
such rules. 

The common carriers by motor would have to carefully weigh the 
loss of revenue brought about by extending the terminal-to-terminal 
rates (where intense competition exists with contract and private 
carriate) to and from intermediate points (where the same competition 
does not exist) against the revenue they might secure should their 
charges be adjusted in competition with those of the contract and 
private carriers. 

The situation today is getting so that it is the contract and the 
private carriers that bother us so much. It is becoming increasingly 
so. This is the kind of inequitable competitive situation which the 
railroads face with all other forms of transportation and which is 
entirely different from that which existed when the long-and-short-haul 
clause was enacted. 

The sensible and logical remedy is to take it off the backs of the 
railroads. While I am on this subject, I say, in my opinion, the 
application to common carriers by water is virtually meaningless 
because generally they serve only large terminal points, and generally 
leave the smaller so-called intermediates unserved at all by water. 

There again, what we ordinarily term common carriage is becoming 
less and less on the inland waters as time goes on. It is largely in big 
tow lots, large quantities of particular kinds of traffic and moving 
between large originating and terminating points. 
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The CuarrMan. You want these tables made a part of the record at 
this point? 

Mr. Kerr. I think I have referred to them as I went along. 

The CuairmMan. I think, Mr. Kerr, you made a very fine presenta- 
tion of this matter. I am quite impressed by the logic in your argu- 
ments. I would like to have you, Mr. Jelsma, insert in the record 
following Mr. Kerr’s presentation of his arguments, the report that the 
three minority members of this committee made when the bill was 
before us. Get that minority report and insert that here so that we 
may have the arguments pro and con. 

(The document referred to is as follows:) 


[S. Rept. No. 1768, 75th Cong., 3d sess.] 
LONG AND SHORT HAUL 
[To accompany H. R. 1668] 


The Committee on Interstate Commerce, to whom was referred the bill (H. R, 
1668) to amend paragraph (1) of section 4 of the Interstate Commerce Act as 
amended February 28, 1920 (U.S. C., title 49, sec. 4), having considered the same, 
report thereon with a recommendation that it pass. 

This report represents the views of the majority of the members of the Senate 
Committee on Interstate Commerce on the bill, H. R. 1668. The chairman of the 
Committee on Interstate Commerce is filing a report embodying the views enter- 
tained by the minority of the committee on the bill, H. R. 1668. 

This bill passed the House, after lengthy hearings, during the last session of the 
Seventy-fourth Congress by a standing vote of 215 to 41. Hearings before this 
committee had not been concluded when the session adjourned. The bill was re- 
introduced in the House at the first session of this Congress, and after lengthy 
hearings before the full Committee on Interstate and Foreign Commerce of the 
House, the bill was again reported and passed the House by a recorded vote of 
268 to 120. Further lengthy hearings have been had before this committee at 
this session of Congress. 

The bill twice passed by the House and now under consideration is: 


“A BILL To amend paragraph (1) of section 4 of the Interstate Commerce Act, as amended February 28, 
1920 (U.S. C., title 49, sec. 4) 


** Re it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That paragraph (1) of section 4 of the Interstate 
Commerce Act, as amended February 28, 1920 (U.S. C., title 49, sec. 4), be and 
it is hereby, amended to read as follows: 

“*(1) That it shall be unlawful for any common carrier subject to the provisions 
of this Act to charge or receive any greater compensation as a through rate than 
the aggregate of the intermediate rates subject to the provisions of this Act: 
Provided, That the Commission may from time to time prescribe the extent to 
which common carriers may be relieved from the operation of this section: And 
provided further, That rates, fares, or charges existing at the time of the passage 
of this amendatory Act by virtue of orders of the Commission or as to which 
application has theretofore been filed with the Commission and not yet acted 
upon shall not be required to be changed by reason of the provisions of this 
section until the further order of or a determination by the Commission: And 
provided further, That in any case before the Commission where there is brought 
in issue a lower rate or charge for the transportation of like kind of property, 
for a longer than for a shorter distance over the same line or route in the same 
direction, the shorter being included within the longer distance, the burden of 
proof shall be upon the carrier to justify the rate or charge for the longer distance 
against any claim of a violation of sections 1, 2, and 3 of the Interstate Commerce 
Act.’ ”’ 

Except that the condition of the railroads has since become progressively worse, 
involving the unemployment of additional thousands of railroad men and women, 
the present situation of the railroad industry being most acute and distressing, 
nothing new of any substance pertaining to the merits of this bill has been pre- 
sented to this committee that was not presented to, considered by, and referred to 
in the two reports of the Committee on Interstate and Foreign Commerce of the 
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House, the first being House Report No. 1560, during the first session, Seventy- 
fourth Congress, and the second, House Report No. 360, during the first session of 
this Congress. 

The effect of the bill is to eliminate from paragraph (1) of section 4 of the Inter- 
state Commerce Act of 1887, as amended June 18, 1910, and February 28, 1920 
(U.S. C., title 49, see. 4), the present unfair, discriminatory restriction, applicable 
only to railroads and to no other form of transportation under the law, relating to 
the long-and-short haul. Other provisions of the fourth section are not affected 
and remain in full force. 

It is entirely clear that with the long-and short-haul provisions eliminated from 
section 4, other provisions of the Interstate Commerce Act, as seen from their 
language and from numerous decisions of the Interstate Commerce Commission 
and the courts pertaining thereto, will afford full, adequate, and complete protec- 
tion to every person, company, firm, corporation, association, locality, port, port 
district, gateway, transit point, or any particular description of traffic against 
any unreasonable or unjustly discriminatory rate, charge, practice, or action of 
anv railroad or railroads 

The long-and-short-haul provision of section 4 is merely a phase of section 3 of 
the Interstate Commerce Act. The Supreme Court of the United States has held 
that the third section underlies the fourth and supplies the principle on which it 
rests. Hast Tenn. & C. Ry. v. Interstate Commerce Commission (181 U.S. 1, 22). 
If the longer distant point does not already have the benefit of the lower transporta- 
tion charge etablished and maintained by a competing transportation agency, a 
railroad cannot, under the provisions of section 3 of the Interstate Commerce Act, 
lawfully establish a lower charge to such point than to an intermediate point on 
the same route and in the same direction. If the longer distant point already has 
the benefit of the lower transportation charge, the establishment of a rate by rail- 
road to such longer distant point no lower than necessary to enable fair competition 
with such other competing transportation agency, in order to enable it to partici- 
pate in some of the traffie which could not otherwise be obtained, does not change 
in any respect the existing situation to the detriment of the intermediate point. 
The longer distant point obviously is already receiving freight at the lower trans- 
portation cost. No discrimination is created by a railroad establishing such a 
competitive charge and no one can be injured by such action. 

The last proviso of this bill specifically and definitely places on the rail carriers 
the burden of proof to justify a lower rate or charge for the longer distance against 
any claim of a violation of sections 1, 2, and 3 of the Interstate Commerce Act. 
This proviso reads: 

“And provided further, That in any case before the Commission where there is 
brought in issue a lower rate or charge for the transportation of the like kind of 
property, for a longer than for a shorter distance over the same line or route in 
the same direction, the shorter being included within the longer distance, the 
burden of proof shall be upon the carrier to justify the rate or charge for the 
longer distance against any claim of a violation of sections 1, 2, and 3 of the Inter- 
state Commerce Act.” 

With the fourth section amended as here proposed, all other provisions of the 
Interstate Commerce Act remain in full force and effect. The following show 
that the legitimate interests of everyone will be fully protected. Section 1 of 
part I provides, in part, that 

““(4) It shal! be the duty of every common carrier subject to this part engaged 
in the transportation of passengers or property to provide and furnish such trans- 
portation upon reasonable request therefor, and to establish through routes and 
just and reasonable rates, fares, and charges applicable thereto, and to provide 
reasonable facilities for operating through routes and to make reasonable rules 
and regulations with respect to the operation of through routes, and providing 
for reasonable compensation to those entitled thereto; and in case of joint rates, 
fares, charges to establish just, reasonable, and equitable divisions thereof as 
between the carriers subject to this part participating therein which shall not 
unduly prefer or prejudice any of such participating carriers. 

(5) All charges made for any service rendered or to be rendered in the trans- 
portation of passengers or property as aforesaid, or in connection therewith, shall 
be just and reasonable, and every unjust and unreasonable charge for such service 
or any part thereof is prohibited and declared to be unlawful. * * = *, 

(6) It is hereby made the duty of all common carriers subject to the provisions 
of this part to establish, observe, and enforce just and reasonable, classifications 
of property for transportation, with reference to which rates, tariffs, regulations 
or practices are or may be made or prescribed, and just and reasonable regulations 
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and practices affecting classifications, rates, or tariffs, the issuance, form, and 
substance of tickets, receipts, and bills of lading, the manner and method of pre- 
senting, marking, packing, and delivering property for transportation, the facili- 
ties for transportation, the carrying of personal, sample, and excess baggage, and 
all other matters relating to or connected with the receiving, handling, transport- 
ing, storing, and delivery of property subject to the provisions of this part which 
may be necessary or proper to secure the safe and prompt receipt, handling, 
transportation, and delivery of property subject to the provisions of this part 
upon just and reasonable terms, and every unjust and unreasonable classification, 
regulation, and practice is prohibited and declared to be unlawful.’ 

Section 2 provides: 

“That if any common carrier subject to the provisions of this part shall, directly 
or indirectly, by any special rate, rebate, draw-back, or other device, charge, 
demand, collect or receive from any person or persons a greater or less compensa- 
tion for any service rendered, or to be rendered, in the transportation of pas- 
sengerts or property, subject to the provisions of this part, than it charges, demands, 
collects, or receives any other person or persons for doing for him or them a like 
and contemporaneous service in the transportation of a like kind of traffic 
under substantially similar circumstances and conditions, such common carrier 
shall be deemed guilty of unjust discrimination, which is hereby prohibited and 
declared to be unlawful.” 

Section 3 provides, in part: 

(1) That is shall be unlawful for any common carrier subject tc the provisions 
of this part to make or give any undue or unreasonable preference or advantage to 
any particular person, company, firm, corporation, association, locality, port, 
port district, gateway, transit point, or any particular description of traffic, 
in any respect whatsoever or to subject any particular person, company, firm, 
corporation, association, locality, port, port district, gateway, transit point, 
or any particular description of traffic to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever.” 

Paragraph 2 of section 4, unaffected by the proposed amendment, provides: 

‘Wherever a carrier by railroad shall in competition with a water route or routes 
reduce the rates on the carriage of any species of freight to or from competitive 
points it shall not be permitted to increase such rates unless after hearing by the 
Commission it shall be found that such proposed increase rests upon changed 
conditions other than the elimination of water competition.”’ 

Section 6 provides the manner of publication of rates and no change can be 
made in rates except after 30 days’ notice to the Commission and to the public, 
by filing tariffs with the Commission setting out such proposed rates, etc., as pro- 
vided in the law. Express authority from the Commission is necessary to make 
rates effective on shorter notice. Section 6 provides, in part that 

“(1) That every common carrier subiect to the provisions of this part shall 
file with the Commission created by this part and print and keep open to public 
inspection schedules showing all the rates, fares, and charges for transportation 
between different points on its own route and between points on its own route and 
points on the route of any other carrier by railroad, by pipe line, or by water 
when a through route and joint rate have been established. If no joint rate over 
the through route has been established, the several carriers in such through route 
shall file, print, and keep open to public inspection as aforesaid, the separately 
established rates, fares, and charges applied to the through transportation. The 
schedules printed as aforesaid by any such common carrier shall plainly state the 
places between which property and passengers will be carried, and shall contain 
the classification of freight in force, and shall also state separately all terminal 
charges, storage charges, icing charges, and all other charges which the Commis- 
sion may require, all privileges or facilities granted or allowed, and any rule or 
regulations which in any wise change, affect, or determine any part or the aggre- 
gate of such aforesaid rates, fares, and charges, or the value of the service rendered 
to the passenger, shipper, or consignee. Such schedules shall be plainly printed 
in large type, and copies for the use of the public shall be kept posted in two 
public and conspicuous places in every depot, station, or office of such carrier 
where passengers or freight, respectively, are received for transportation, in such 
form that they shall be accessible to the public and can be conveniently inspected. 
The provisions of this section shall apply to all traffe, transportation, and facilities 
defined in this part. 

(3) No change shall be made in the rates, fares, and charges or joint rates, 
fares, and charges which have been filed and published by any common carrier in 
compliance with the requirements of this section, except after thirty days’ notice 
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to the Commission and to the publie published as aforesaid, which shall plainly 
state the changes proposed to be made in the schedule then in force and the time 
when the changed rates, fares, or charges will go into effect; and the proposed 
changes shall be shown by printing new schedules, or shall be plainly indicated 
upon the schedules in force at the time and kept open to public insection: Pro- 
vided, That the Commission may, in its discretion and for good cause shown, 
allow changes upon less than the notice herein specified, or modify the require- 
ments of this section in respect to publishing, posting, and filing of tariffs, either 
in particular instances or by a general order applicable to special or peculiar cir- 
cumstances or conditions * * *,” 

In addition to the requirements of section 6 that tariffs carrying changes in 
rates and charges be plainly printed in large type, filed with the Interstate Com- 
merce Commission and posted 30 days in advance of their taking effect as pro- 
vided, all railroad tariff publishing agents in the different sections of the country, 
under an arrangement with the National Industrial Traffic League, publish in the 
Traffic World, an independent national journal of transportation having a weekly 
issue, proposed changes in rates before they come up for consideration. Any 
shipper is given the opportunity of making a protest or presentation respecting 
such proposed change in rates in advance of their being adopted and published in 
tariff form. Furthermore, any bona fide shipper or representative of a bona fide 
shipper, by requesting that he be placed on the mailing list, is furnished with a 
copy of such tariff containing changes in rates. The Commission has the au- 
thority under the law to require that the publication of any lower rate for the 
longer distance be marked in the tariff with an appropriate symbol. 

This change in the law by the proposed amendment of section 4 is procedural 
in character. The substantive provisions of the Interstate Commerce Act remain 
unchanged. Under the present provisions of section 4 pertaining to the long-and- 
short haul clause much time, effort, expense, and delay are involved in making an 
application to the Commission for permission to file a tariff. In all instances, 
with the exception of where a departure from the long-and-short haul prohibition 
of section 4 is involved, the railroads under the law have the right to initiate, pub- 
lish, and file rates with the Interstate Commerce Commission without first ob- 
taining its consent. There is no reason why this should.not be done in all in- 
stances. 

Any contention of opponents of this bill that this proposed amendment of sec- 
tion 4 casts any burden upon them is without foundation. As stated, the burden 
of proof is upon the railroads. They will have the same information respecting 
tariffs before they become effective, or proposed changes in rates even before pub- 
lished in the tariffs, which carry a lower charge for the longer distance, as they 
have respecting the more multitudinous other changes in rates or proposals for 
changes. A simple letter to the Interstate Commerce Commission, if containing 
any meritorious protest, would undoubtedly suffice as the Commission, under the 
provisions of paragraph (7) of section 15 of part I of the Interstate Commerce 
Act, has the power, either upon complaint of anyone or upon its own motion, to 
suspend and prevent any proposed changes in rates covered by tariff filed with it 
from becoming effective while it enters upon an investigation respecting their law- 
fulness. This is known as an “investigation and suspension” proceeding. When 
the Commission enters an order suspending the effective date of rates covered by 
a tariff filed with it, the case is assigned for hearing. The general practice of the 
Commission is to assign such hearing at the place most convenient to the one pro- 
testing. In such a proceeding, or any proceeding arising from complaint of any- 
one, or upon an investigation initiated by the Commission after the rates have be- 
come effective, if such rail rates are found unlawful, that is, in violation of any of 
the provisions of the Interstate Commerce Act, the Commission is empowered, 
under the provisions of paragraph (1) of section 15 of part I of the Interstate Com- 
merce Act, to prescribe the rate to be thereafter observed, or the maximum or 
minimum, or maximum and minimum, rail rate to be charged. This minimum 
rate-making power over rail rates was first conferred upon the Interstate Com- 
merce Commission in the Transportation Act of 1920. It did not previously exist. 

Section 500 of the Transportation Act of 1920 (U.S. C., title 49, sec. 142) pro- 
vides, in part, that it is the policy of Congress to foster and preserve, in full vigor, 
both rail and water transportation. 

The meaning of this provision is stated by the Supreme Court in a decision 
rendered in April 1934, Mississippi Valley Barge Co. v. United States (292 U. S. 
282) on page 288, as follows: 

“The admonition does not mean that carriers by rail shall be required to main- 
tain a rate that is too high for fear that through the change they may cut into 
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the profits of carriers by water. The most that it can mean, unless conceivably 
in circumstances of wanton or malicious injury, is that where carriers by land and 
water are brought within the range of the regulatory powers of the Commission, 
as, e. g., in establishing through routes or joint rates, there shall be impartial 
recognition and promotion of the interests of all.” 

Under the provisions of the Interstate Commerce Act, as first enacted in 1887, 
the Interstate Commerce Commission, as decided by the Supreme Court in /nt. 
Com. Com. v. Alabama Midland Ry. (168 U. 8S. 144), did not have any power to 
prescribe rates of any description, either maximum or minimum, or absolute. 
The Commission now has the power, which will be unaffected by this proposed 
amendment of section 4, to prescribe maximum or minimum or absolute rail rates. 
It has the power to suspend rates in tariffs filed with it and to prevent their be- 
coming effective, either upon its own motion or upon the protest of anyone. It 
has the power, upon its own motion, or upon the complaint of anyone, to require 
any rail rate, after it becomes effective, to be changed, if found to be in violation 
of any provision of the Interstate Commerce Act, and to prescribe or say what 
rate must be charged in the future. A discussion of what may have happened in 
the days before the Commission had such power sheds no light upon the existing 
situation and is not informative in connection with the present inquiry. 

With the enactment of this bill, the Interstate Commerce Commission, as has 
been pointed out, would have complete power under other provisions of the Inter- 
state Commerce Act, to prevent railroads from doing anything which Congress 
ever intended they should be prevented from doing. 

Commissioner Eastman, appearing before the House committee in opposition 
to this bill, admitted that its enactment would not affect the power of the Com- 
mission to give full protection to everyone against any violation of the law. He 
said: 

‘“* * * under this proposed provision (H. R. 1668) of the law the Com- 
mission could, so far as legal power is concerned, do substantially what is now 
being done, by reason of its power to suspend a change in rates for investigation 
when one is proposed, by reason of its power to fix minimum rates, and by reason 
of its power to prevent undue prejudice and preference, with the exception to 
which I shall refer later, that in a suspension of that kind we have to decide the 
case within 7 months or the carriers may put the rates in effect pending our 
decision.” 

The inquiry naturally arises in view of the above statement, which is undoubt- 
edly correct, as to why this administrative agency of Congress opposes the enact- 
ment of this bill. 

It has become evident that the Interstate Commerce Commission in the ad- 
ministration of the long-and-short haul provisions of the fourth section of the 
Interstate Commerce Act, as amended by the Transportation Act of 1920, has in 
effect performed the legislative functions of Congress as well as the managerial 
judgment of the railroads. As will later be commented upon, this record shows 
that railroads in all sections of this country, including the short lines, and all rail- 
road emplovees, represented by the 21 standard railway labor organizations, urge 
the enactment of this bill, but the following is illustrative of the attitude of the 
Interstate Commerce Commission, using a particular instance as an example. 

Some time prior to the Transportation Act of 1920, transcontinental fourth- 
section rates were maintained by the railroads under authority of the Interstate 
Commerce Commission. There is no showing that these had any of the adverse 
effects predicted by some opponents of this bill. However, when the intercoastal 
steamship lines abandoned service to their patrons through the Panama Canal 
for the more lucrative foreign field arising from the war, the Commission, the 
competition no longer being present, in 1917 withdrew fourth-section relief in its 
decision in Transcontinental Rates (46 I. C. C. 236). In this decision the Com- 
mission said (p. 277): 

“Tt is not our purpose to put upon these carriers any undue hardship in their 
attempt to meet such competition as the future holds for them. Such fourth- 
section applications as they may find it necessary to make with reference to this 
traffic will be disposed of with such celerity as the circumstances may permit.’’ 

In 1922, when the intercoastal carriers operating through the Panama Canal 
had returned to serve their abandoned patrons, the rail carriers, with the above 
assurance of the Commission in mind, filed an application with the Interstate 
Commerce Commission, seeking authority to restore their competitive rates, 
which the Interstate Commerce Commission denied ( Transcontinental Cases of 1922, 
74 1. C. C. 48). The Commission in this decision, referring to the amendment of 
the fourth section in 1920, said (p. 70): 
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‘‘We think the amendment was the Congress’ way of saying that we should fol- 
low a less liberal policy in dealing with departures from the long-and-short-haul 
rule than had been followed in former years.”’ 

Prior to the enactment of the amendment of the fourth section in 1920, Senator 
Townsend, the author of the so-called reasonably compensatory proviso, said 
of it on the floor of the Senate (Congressional Record, 66th Cong., 2d sess, vol. 
59, p. 750): 

“The Commission tells me that this is practically the rule which it is now follow- 
ing and that it is working out an approximately correct solution of this whole 
problem.”’ 

Bearing in mind what the Commission said in Transcontinental Cases of 1922 
as above quoted, it is of interest to note what the Commission said respecting this 
amendment of section 4 by the Transportation Act of 1920, in its thirty-fourth 
annual report to Congress December 1, 1920 (pp. 47-48), as follows: 

“Tt should be stated, however, that as these powers have been exercised for 
several years, these limitations will have little effect upon the actual administra- 
tion of this section, for the reason that it has not been our practice to grant relief 
in order to permit carriers to charge a lower rate at a more distant point than at 
intermediate points unless the lower rate was reasonably compensatory * * ¥*,”? 

It is seen that by the this interpretation in Transcontinental Cases of 1922, the 
Commission has in fact legislated upon the subject rather than acted as an agency 
of the Congress in the administration of the law as written. 

Effort was again made by the rail lines through an application filed with the 
Commission for authority to establish competitive rates in fourth-section applica- 
tion No, 12436, finally submitted to the Commission after lengthy hearings and 
arguments on’ October 16, 1924, but not decided until Mareh 1, 1926. The 
Commission again denied the application (107 I. C. C. 421). 

Authority was again sought in fourth-section applications Nos. 13638 and 13639 
to establish competitive rates on the ocean and rail route between Atlantic 
seaboard piers and California terminals through Galveston and Houston, Tex., 
on carload traffic competitive with intercoastal steamship lines. The case, after 
lengthy hearings, was submitted to the Commission on December 20, 1930, and 
not decided until March 8, 1932. The authority sought was denied (182 I. C. C, 
770), although the examiner of the Interstate Commerce Commission, who con- 
ducted the hearings and was the only one who heard the testimony, in his proposed 
report to the Interstate Commerce Commission recommended that the applica- 
tions be granted and among other things proposed the following finding for 
adoption by the Commission: 

‘The applicants have a fundamental right to run their own affairs, subject to our 
regulation. It is not our business to control or manage their properties. We 
have no arbitrary power to grant or deny fourth-section applications according to 
our private notions, or the desires of particular interests or the general shipping 
public, but must be governed by definite rules of action gathered from the letter 
and spirit of the laws of Congress under which we operate. From a cold, practical, 
business standpoint it seems impossible to conceive of a more clean-cut, outstand- 
ingly meritorious case for relief than this is, and so far as we can see, no violations 
of law would result from granting the applications. The only important question 
in the case is whether some consideration of public policy requires denial of relief, 
In the exercise of the discretion vested in us we have considered whether the public 
interest would be adversely affected by the establishment of the proposed rates. 
We have decided that it would not.’’ 

Although the Commission found that the movement of transcontinental traffic 
over this ocean and rail route for several years past had been sporadic and almost 
negligible, due to the fact that the Canal lines with their efficient service and low 
rates had been taking practically all of the traffic and that assuming an average 
load of 20 tons per car, the total of all traffic between the eastern piers and the 
California terminals via this ocean-and-rail route in 1928 was but 46 carloads, the 
Commission nevertheless refused to adopt the recommendation of its examiner 
and denied the applications. 

The above are illustrative of the legislative policy adopted by the Commission 
in its administration of the present long-and-short haul provisions of the fourth 
section. 

It should be borne in mind that the railroad industry is the only form of trans- 
portation handicapped by the burdensome and unwieldy restrictions contained 
in the fourth section of the Interstate Commerce Act, which it is the purpose of 
this bill to eliminate. Other competitive forms of transportation have no such 
restriction, 
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The 21 standard railway labor organizations unanimously urge the enactment 
of this bill at this session of Congress. They state that railroad employees have 
been the victims of competition from other forms of transportation not subject 
to the handicap of these restrictions. They have demonstrated that, aside from 
employment of additional men, the ability of the railroad industry to meet its pay 
rolls and to avoid laying off employees because of financial necessity, depends 
upon the amount of business transacted. There are thousands of railroad men 
and women now unemployed. The existing situation is such that many of those 
now on the pay rolls are greatly concerned about the question of their continued 
employment. Railroad employees insist that in normal times, as well as now, 
fair treatment requires that they be given an equal opportunity of employment in 
the competitive field. It perhaps is only natural that those now having an unfair 
advantage seek to have it continued. It is most unsound to contend that the 
railroad industry and railroad employees dependent upon such industry are not 
entitled to a fair and equal opportunity to compete for the traffic of this country. 
They have been handicapped and crippled by the existing provisions of the fourth 
section as administered by the Interstate Commerce Commission. They call 
attention to the fact that on April 11 of this vear, the President submitted to the 
Congress of the United States voluminous suggestions from various sources re- 
specting what should be done to improve the existing deplorable situation of the 
railroads. They submit that one thing can be done and should be done im- 
mediately and that is to enact this bill, which twice has passed the House of 
Representatives by a large majority, so as to place the railroads, so far as concerns 
the establishment of their transportation charges, upon a fair and equal competi- 
tive basis with other forms of transportation. 

Testimony was presented by the president of the Brotherhood of Railway 
Clerks and chairman of the Railway Labor Executives’ Association; the assistant 
grand chief engineer and national legislative representative, Brotherhood of Loco- 
motive Engineers; the vice president and national legislative representative, 
Order of Railway Conductors, whose testimony was concurred in by the vice 
president and national legislative representative of the Brotherhood of Locomotive 
Firemen and Enginemen and the national legislative representative of the Brother- 
hood of Maintenance of Way Employees. The national legislative representative 
of the Brotherhood of Railroad Trainmen also appeared on behalf of this organ- 
ization and its membership in support of this bill. Testimony was presented by 
the chairman, western conference committee, Standard Railroad Labor Organiza- 
tions and legislative representative of the Brotherhood of Railroad Trainmen of 
the State of California. Testimony was also presented before the committee 
by the chairman, western conference committee, Standard Railroad Labor Or- 
ganizations of Montana and chairman, joint legislative board of the Railroad 
Transportation Brotherhoods of Montana; by the chairman, Washington State 
legislative board, Brotherhood of Locomotive Firemen and Enginemen; by the 
State legislative representative for the Brotherhood of Railroad Trainmen of the 
State of Colorado and chairman of the western conference committee of Standard 
Railroad Labor Organizations of Colorado; and by the chairman, State of Utah, 
western conference committee of Standard Railroad Labor Organizations. The 
fact that the 21 standard railroad labor organizations have unanimously and con- 
sistently urged that the fourth section of the Interstate Commerce Act be amended 
so as to eliminate the so-called long-and-short-haul provision and have appeared 
before committees of Congress four times in support of this bill, twice before the 
Committee on Interstate and Foreign Commerce of the House and twice before 
this committee, is conclusive that they have suffered in their employment from 
the indisputable serious inroads made upon the traffic of the railroads by com- 
petitive forms of transportation. They properly seek to have this discriminatory 
shackle removed from the railroad industry so as to enable it to more fairly compete 
for the traffic of this country. They have statistically demonstrated that when 
loaded car-miles transported on railroads increase there is an increase and improve- 
ment in railroad employment and when loaded car-miles fall off, railroad em- 
ployment is reduced. 

The enactment of this bill is urged by the Association of American Railroads 
and the American Short Line Railroad Association on behalf of all the railroads 
of the country. Officials of these associations appeared and testified before the 
committee. Representatives of groups of railroads in all sections of the country 
and representatives of individual railroads testified in support of the bill. After 
comment made during the hearing respecting the position of presidents of indi- 
vidual railroads, scores of telegrams from presidents or trustees of railroads in 
every section of the country, expressing the need for this legislation and urging 
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the enactment of this bill, were submitted to the committee and made a part of 
the record. 

Representatives of the National Industrial Traffic League, representing several 
hundred thousand shippers throughout the country, have appeared at these 
various hearings urging the enactment of this bill. The record shows that the 
National Industrial Traffic League adopted as one of its legislative policies this 
amendment of the fourth section and that body arranged for its original introduc- 
tion in Congress. This bill grew out of the general dissatisfaction, both of ship- 
pers and carriers, with the present long-and-short-haul clause of the fourth section 
of the Interstate Commerce Act and the administration of its provisions. 

Representatives of many important producing industries, dependent upon the 
railroads, particularly in the West, including representatives of the beet sugar 
industry, growers of perishables, manufacturing, including iron and steel, and 
the great mining industry of the intermountain States, urge the enactment of this 
bill. 

The competition now confronting the railroads is without precedent in the 
history of the country. There has been a tremendous growth of competitive 
forms of transportation since 1920 when the fourth section of the Interstate Com- 
merce Act was amended. Competitive forms of transportation, including ships, 
trucks, and pipelines, are now in position to handle a large part of the traffic that 
formerly moved exclusively by rail. It is indisputable that the intercoastal 
steamship lines now have and for some time in the past have had a practical 
monopoly of all traffic transported between the seaboards, with the exception of 
perishables. They charge higher rates on traffic originating at the ports, or in 
the vicinity of the ports, than they do on traffic originating at distant interior 
points. Substantial amounts of traffic have thus been diverted from the rail 
lines. Large amounts of traffic have been diverted to other competitive forms of 
transportation, including inland waterways, rivers, and canals, the rights-of-way 
for which are principally maintained through Government expenditures. 

The Interstate Commerce Commission itself has recognized the serious inroads 
made into rail traffic by competitive forms of transportation now developed. In 
its decision rendered in July 1933, General Rate Level Investigation, 1933 (195 
I. C. C. 5, at pp. 70-77), the Commission said: 

‘Formerly it was thought that competing motor carriers were taking and would 
take principally short-haul less-than-carload traffic, and that water carriers would 
take principally low-grade freight. Time has disproved both of these beliefs. 
Water carriers are now taking much high-grade long-haul traffic. Trucks are 
handling less-than-carload freight over long distances and also vast quantities of 
freight which heretofore has moved on the railroads in carloads, principally com- 
modities which have been most profitable to the railroads.” 

It is obvious from the record that water carriers, whether or not regulated, will 
always be the rate-making carriers between the ports. The regulation of com- 
petitive forms of transportation would not remove the necessity of the elimination 
of the long-and-short-haul clause from section 4 from the standpoint of the needs 
of the interior producers, the railroads and the employees. The water lines would 
continue to fix the level of the rates bet ween the ports and the necessity of meeting 
this competition from the standpoint of the general public interest and the interior 
producers would continue. 

Many thousands of industries in the interior of this country have been discon- 
tinued or have been wholly or partially eliminated from the markets adjoining 
navigable waters. 

Former Secretary of War Hurley, in an address delivered December 9, 1930, at 
Washington, D. C., said, in part: 

“The whole Nation is interested in the development of the great interior of this 
country. Because of the lack of proper rates from the interior to the seaboard, 
industry in that great interior is diminishing. The manufacturers’ census of 
1919 shows that the State of Minnesota, for example, had 6,226 manufacturing 
industries. The manufacturers’ census of 1927 shows that the number of indus- 
tries in that State have been reduced to 3,886. 

“The census shows that the combined industries of Illinois, Towa, Missouri, 
Montana, Nebraska, North Dakota, South Dakota, Wisconsin, and Minnesota, 
which States constitute a large area in which the agricultural problem is acute, 
in 1919 had 55,968 manufacturing industries. The census shows that the number 
of industries in these States in 1927 had been reduced to 37,174. It is evident 
that industries are reducing in these sections because of their inability to compete 
upon the west coast and in the markets of Central and South America with 
industries located along the seashore.” 
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It has been demonstrated statistically that, since the amendment of the fourth 
section in 1920 and the subsequent administration of this section by the Com- 
mission, the increase in population and development of the interior sections of the 
United States have. greatly lagged behind other sections of the country. 

Forty-five percent of the population of the country was in zones that were within 
50 miles of the oceans and Great Lakes in 1930. Sixty-seven percent of the growth 
- of the United States during the 1920-30 decade occurred within this 50-mile zone. 
Interior producers must depend to a large extent upon markets in the more densely 
populated sections of the country. They are not only confronted with domestic 
competition but are confronted with serious foreign competition, as foreign 
countries, on the basis of transportation costs, are much nearer densely populated 
sections of this country along the American coast than is the interior of the country. 
Unless railroads are permitted to establish rate adjustments to serve the needs of 
their interior patrons, they will continue to be seriously handicapped or eliminated. 

Railroad employment of all classes on class I railroads of the country, in 1929, 
was 1,686,769; in 1933 it was 970,893; in 1936, 1,065,970: and in January of this 
year, 1938, 959,391, or lower than in 1933. The loss of traffic by the railroads to 
competitive forms of transportation has undoubtedly had a serious effect upon 
railread employment. This loss of traffic threatens to become more and more 
severe. It is a matter of justifiable concern to railroad employees. They are 
entitled to an equality of opportunity to maintain their livelihood in an em- 
ployment in which they have specialized, in competition with other forms of 
transportation. 

It is unnecessary to do more than briefly refer to the great importance of an 
adequate rail transportation system to the general welfare of the country. The 
present financial condition of the railroads is well known. Today their net oper- 
ating revenues as a whole are practically nil. When their purchasing power is 
good, a substantial contribution is made to the support of basic or durable goods 
industries. , 

The annual contribution of railroads in taxes wherever they have shops and 
facilities to support the Federal, State, county, and city or town governments and 
schools is well known. 

Railroads are absolutely essential for national defense and must be maintained 

The property investment account of class I railroads at the end of 1933 was 
$26,126,379,547. The seven transcontinental railroads had an investment in 
road and equipment of $5,580,733,734 in 1931. The investment of intercoastal 
steamship lines in 1930 was $85,000,000. Traffic originating at and destined to 
interior points is not sufficient to sustain these transcontinental railroads. If they 
are not permitted to compete for other traffic, they cannot continue to adequately 
serve the public or be prepared to serve this country in time of national emergency, 
unless they are taken over by the Government and operated at the expense of the 
taxpayers. 

Great delay has been caused by the necessity under the existing provisions of the 
fourth section of the Interstate Commerce Act for the railroads to file an appli- 
cation for permission to establish competitive rates. Numerous illustrations have 
been given of the efforts of these railroads to serve the needs of their patrons by 
meeting competition through applications under the provisions of the long-and- 
short-haul clause of the fourth section since 1920. Railroads are unable to serve 
the needs of their patrons handicapped by this fourth section restriction. Time 
is of the essence. The Commission itself has recognized that time is an important 
element in meeting competition. In its decision of October 29, 1935, Sugar from 
California (211 I. C. C. 239), which and related cases were before the Commission 
for a period of 5% years, the Commission said: 

“During,the time necessarily required for the filing, hearing, and decision of an 
application for modified relief after a reduction in the all-water rate, much or all 
of the competitive traffic could be lost to: the rail lines, as has occurred in the 
present instance.” 

It would seem that considerable delay is necessarily involved in following the 
cumbersome procedure now provided. It is evident that under such pro- 
cedure railroads cannot avoid substantial loss of traffic to competitive forms of 
transportation. 

Under the terms of H. R. 1668, the railroads would have the right—the same 
right as is accorded motor and water carriers—of initiating rates by filing them 
with the Commission in exactly the same way as all other rates are filed, so that 
they may exercise their own judgment over traffic, but subject to review by the 
Commission under suspension or complaint proceedings and acting under other 
sections of the Interstate Commerce Act not proposed to be changed. 
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The contentions of opponents of this bill, so far as they pertain to the question 
under consideration, are in substance the same now as they were in their pres- 
entations before the Interstate and Foreign Commerce Committee of the House. 
The opposition of competitive forms of transportation, as well as the opposition 
of those using competitive forms of transportation to the detriment of competitors 
depending upon all-rail service, or those influenced by competitive forms of trans- 
portation, is readily understood because of the fact that they now have an advan- 
tage resulting from this burdensome restriction of the fourth section, which 
prevents railroads from adjusting their transportation charges so as to participate 
in competitive traffic or properly enable, through appropriate adjustment of such 
transportation charges, their interior patrons depending upon them for service to 
compete for business in the p>pulous sections of the country adjoining the sea- 
boards. From a careful analysis of the record, the opposition of others than those 
indicated can only have its origin in what may have occurred prior to the existing 
regulatory powers of the Interstate Commerce Commission herein previously 
enumerated. 

The contention of the water carriers is that the repeal of the long-and-short-haul 
clause of the fourth section would enable their destruction by the railroads. There 
can be no doubt that this would be impossible under the law. In the establish- 
ment of lower competitive rates to the more distant points the railroads cannot 
lawfully go lower than necessary to fairly meet competition and enable participa- 
tion in traffic. If they should undertake to do so, it is clear from decisions of 
the Interstate Commerce Commission and the courts that this would constitute 
a violation of section 3 as against intermediate points which could and doubtless 
would be prevented by the Commission under its suspension and minimum rate- 
making power. The competitive rail rates prior to 1920, when railroads were 
permitted by the Interstate Commerce Commission to charge less for the longer 
than for the shorter haul, have been higher than the rates of the water lines wher- 
ever any superiority in rail service over water service has existed which has gen- 
erally been the case. The transportation charges of water carriers can and will 
continue to be fixed by them. This bill will only afford the railroads a square 
deal and an opportunity to fairly complete. 

This bill if enacted would permit the rail lines a privilege now freely granted 
water and motor carriers to file their tariffs giving the 30 days’ notice before the 
effective date as required by existing law. If within that time, a protest is filed 
by any interested party and the Commission feels that the rates might be violative 
of the act, it could exercise its right to suspend the operation of such rates pending 
investigation and to disallow same in proper cases. The Commission may suspend 
on its own volition without a protest. During the suspension period the rates 
would not be in effect. The bill definitely places the burden of proof upon the 
carrier where a long-and-short-haul question is present, whether the issue arises 
in a suspension proceeding or in a subsequent formal complaint. 

Before the Commission changed the law by its administration as previously 
commented upon, railroads, as shown in the decisions of the Commission, demon- 
strated their ability to make a profit on competitive rates lower for the longer 
than for the shorter haul. Such profit contributes to maintaining and operating 
the railroads. It contributes to relieving those entirely dependent upon the 
railroads from bearing the entire burden. This has been recognized by the 
Commission. In Boileau v. P. & L. E. R. R. Co. (24 1. C. C. 129, 132) the Com- 
mission said: 

“Tt is a well-established and general recognized rule that if additional business 
can be taken on at rates which will contribute at least a little in addition to the 
actual out-of-pocket expense, the carrier will be advantaged to that extent and all 
its patrons will be benefited to the extent to which such traffic contributes to the 
net revenue. It is obvious that without the amount of net contributed by this 
class of traffic, assuming a certain amount of revenue to be necessary, such revenue 
must be contributed entirely by the remaining traffic and the exclusion of this 
competitive traffic would increase the burden upon the other traffic to a corre- 
sponding extent.”’ 

From the passage of the Interstate Commerce Act in 1887 down to the 1920 
amendment of the fourth section, this same principle was consistently followed 
by the Commission. It is found in the Commission’s decision of June 30, 1917 
(46 I. C. C. 236, 268-269), involving transcontinental rail rates, in the following 
language: : : 

“The argument advancéd by the water lines, if carried to its logical conclusion, 
means in effect that all traffic which may be hauled by water carriers should be 
reserved for their exclusive handling. * * * We are of the opinion that the 
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best interests of the public, of the transcontinental carriers, and of these inter- 
mountain cities in particular, will be served by a policy that permits the trans- 
continental carriers to share with the water lines in the traffic to and from the 
Pacific coast ports. The lower rates to the ports, however, when necessary, must 
not be lower than the competition of the boats making necessary, and must be 
high enough to cover, and that by a safe margin, actual out-of-pocket costs of 
securing and handling the traffic. The shippers at the coast are thereby given the 
benefit of competing routes and competing markets of supply. The railroads are 
enabled to fill up their trains with traffic which, although not highly profitable, 
vields a revenue materially greater than the out-of-pocket costs of securing and 
handling the traffic, thereby adding to the net revenues of the carriers and to that 
extent lightening the transportation burden borne by other localities.” 

Some farm organizations are opposed to this bill, but there are many agricul- 
tural organizations which have given long and careful consideration to this bill 
and now strongly urge its passage. The American Farm Bureau Federation, 
after progressively considering this long-and-short-haul rule over a period of years 
and at first viewing with some anxiety any proposal to change the present clause, 
finally reached the conclusion on February 5 and 6, 1937, that the present bill 
(H. R. 1668) should be enacted. The statement of the American Farm Bureau 
Federation as presented to the committee clearly indicates the serious considera- 
tion given to the matter before a final decision was reached. Growers of perish- 
ables, such as the citrus-fruit industry in California, strongly urge the enactment 
of this bill. They present what seems to be the obvious fact that additional net 
revenue obtained by railroads from ability to compete for traffic, although at 
lower rates than the highest permissible as reasonable maxima, contributes to 
relieving such agricultural and other industries dependent upon rail transporta- 
tion from bearing the entire burden of maintaining same. It seems to us that this 
is likewise true of agriculture in general. 

Before concluding this discussion, it is of peculair significance to note that the 
record shows that the United States Government, when called upon to assume 
responsibility for the successful operation of a rail transportation agency, follows 
the practice of charging less for the longer haul than for the shorter haul on the 
same route and in the same direction for the purpose of meeting watercompetition. 
The Alaska Railroad, operated by the Department of the Interior, as shown by 
tariffs referred to in the record, pub'ishes and charges rates from Seattle and 


Tacoma, Wash., to Anchorage, Alaska, during the season of navigation through 
Cook Inlet, very materially lower than the rates to intermediate points on the 
Alaska Railroad. No authority from the Interstate Commerce Commission is 
necessary to enable the Alaska Railroad to establish and maintain such rates. 

The majority of the Committee on Interstate Commerce recommend that the 
bill H. R. 1668 do pass. 


[S. Rept. No. 1768, pt. 2, 75th Cong., 3d sess.] 
LONG AND SHORT HAUL 
MINORITY VIEWS 


A minority of the Committee on Interstate Commerce, to whom was referred 
the bill H. R. 1668, having considered the same, recommend that it do not pass. 

Following an exhaustive study, and recognizing the demand of an injured and 
outraged public, the Congress of the United States passed, and the President 
signed the Interstate Commerce Act on February 4, 1887, to become effective 
April 5 of the same year. That act contained the long-and-short-haul provision 
of section 4. It was a cardinal principle of the original act. It was aimed at a 
particular type of discrimination. It sought to eliminate definitely prejudicial 
rate structures.. And Congress expressly forbade greater rates for a shorter 
than a longer distance on like traffic over the same line or route in the same 
direction. Congress thus sought to eliminate a practice that had become wide- 
spread. Rates had been and were being established without regard to the legiti- 
mate interests of intermediate points. From the intermountain areas, from the 
Mississippi Valley, from the Atlantic coast, from areas immediately adjacent to 
ports, from shippers, producers, and consumers had come an unmistakable demand 
for the long-and-short-haul clause. 

Congress in its anxiety to be fair, in its desire to impose only flexible regulations, 
had declared that the railroads should not be allowed to charge a greater amount 
for the short haul than for the long haul “under substantially similar circumstances 
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and conditions.’’ The Interstate Commerce Commission gave this ‘dissimilar 
circumstance,”’ clause a broad interpretation. Then the Supreme Court in the 
case of Interstate Commerce Commission v. Alabama Midland Ry. Co. (168 U. 8. 
144), decided that the railroads were not required to observe the long-short-haul 
provision, if in their judgment, the circumstances and conditions were dissimilar. 
The Commission in its annual report to Congress in 1897 stated that this decision 
‘(x %* * necessarily overturns the procedure of the Commission under that 
section (sec. 4) up to the present time, and virtually nullifies the section itself.’’ 

After the Supreme Court held that dissimilar conditions were something to be 
determined by the railroads themselves (supra) they soon began to resort to the 
rate practices that had preceded the enactment of the Interstate Commerce Act. 
In its Eleventh Annual Report to Congress (1897), page 43, the Commission said: 

“Tt is evident that the railroads well enough understand the effect of this deci- 
sion, and are quick enough to take advantage of it. Within 5 days from the 
reading of its opinion by the Supreme Court, the Trans- Missouri Freight Bureau 
* * * filed schedules raising the rates to intermediate points over more than 
100,000 square miles.”’ 

Railroads may not recognize the full purport of the bill (H. R. 1668) and 
railroads may have reformed by 1938. But it is only reasonable to assume that 
railroads would again avail themselves of the opportunity to violate the principle 
of the long-short-haul clause. The bill (H. R. 1668) removes all restraints now 
imposed by section 4, and upon its passage it is safe to believe that carriers will 
not hesitate to bring about widespread discrimination against intermediate points 
just as they did prior to 1920. 

Before 1910 the intermediate points were again groaning under a discriminatory 
and unduly prejudicial rate structure. Boats had been driven from the rivers. 
The railroads were seeking to destroy any intercoastal competition from the 
shipping lines, and had become a transportation monopoly. Typical of the then 
prevalent freight rates were those applicable to wool. 


Rates on wool per 100 pounds, in effect June 18, 1910 
To— 
From * , prnaees 


Chicago | Boston Chicago | Boston 


Portland, Oreg- -. 00 Winnemucca, Nev $1. 654) $: 
Cheyenne, Wyo - .72'4'| Reno, Nev 2.07% 
Seattle, Wash é i Los Angeles, Calif-- 1. 00 

Billings, Mont ‘ Salt Lake City, Utah. - 1. 6514 


San Francisco, Calif 


The discrimination of such rates against the intermountain territory was 
apparent to everyone except the railroads. It would seem that a rate from Chi- 
cago to Billings, Mont., on any particular commodity, transported by the same 
Northern Pacific railroad should be less, than to Seattle, Wash., nearly 1,000 
miles farther. And when it is remembered that the commodity must be trans- 
ported that extra thousand miles on costly grades, with double-header locomotive 
service, over two mountain ranges, it becomes increasingly difficult to overlook 
the discrimination. 

An excerpt from page 416 of the Commission’s report in City of Spokane v. 
N. P. Ry. Co. (21 1. C. C. 400), describing the discrimination existing against 
Spokane in favor of the Pacific coast terminals prior to the change produced by 
section 4 under the amendment of June 18, 1910, further illustrates the situation 
to which the intermountain territory objected: 

“Spokane is located about 400 miles east of the Pacific Ocean, in the midst of a 
region rich in agricultural and mineral resources. Between it and the coast lies 
the Cascade Range of mountains. Spokane is the principal city in Washington 
east of these mountains and aims to distribute to the territory which surrounds 
it, in which attempt it meets severe competition from Seattle, Tacoma, and 
Portland. 

Two of the trunk lines of railway serving Spokane both from the East and the 
West are the Northern Pacific and the Great Northern, the principal defendants 
in the Spokane case. Traffic handled by these carriers from eastern points of 
origin to Pacific coast cities passes through Spokane and over the Cascade Range. 
Notwithstanding this, rates to Seattle, Tacoma, and Portland from points as far 
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west as St. Paul and the Missouri River are, for the most part, materially higher 
to Spokane than to coast towns. Merchandise consumed in territory east of the 
mountains can be hauled through the city of Spokane, across the mountains, to 
Seattle, and from Seattle back over the mountains a second time, at a less trans- 
portation charge than it can be taken to Spokane and thence distributed to this 
territory. It is against this relation of rates that Spokane has always protested 
and now protests. Its complaint is, first of all, against this violation of the 
fourth section.” 

What is said above with respect to the situation at Spokane was equally true 
to a greater or less extent in respect to the rates between other points in inter- 
mountain territory, on the one hand, and eastern territory, on the other, as com- 
pared with rates to and from Seattle, Portland, San Francisco, and other Pacific 
coast points. 

In its report in Railroad Commission of Nevada v. S. P. Co. (21 I. C. C. 329 
(342)), decided June 22, 1911, the Interstate Commerce Commission referred to 
this general situation as follows: 

‘We turn now from consideration of the law to a survey of the facts involved 
in the transcontinental-rate situation. It is more than 20 years since this Com- 
mission was first petitioned to extend to intermediate points the west-bound 
rates that were given to the Pacific coast terminals. The agitation for a rigid 
application of the rule that a more distant point should not enjoy a lower rate 
has persisted throughout the years, manifesting itself before the Commission, 
the courts, and each succeeding session of Congress at which consideration was 
given to the amendment of the act to regulate commerce. The intermountain 
country, in which Reno is a typical point, has led in this agitation. A shipper 
finds it difficult to reconcile himself to paying $500 a car for the transportation 
of a carload of merchandise to his own city when that same carload will be carried 
from the same point of origin through his city to a point 500 miles beyond for 
$300. Such-a condition appeals to all as prima facie unjust. * * *” 

On June 18, 1910, an amendment to the fourth section was made by Congress 
in the Mann-Elkins Act. The words ‘“‘under substantially similar circumstances 
and conditions’’ were eliminated. The carriers were denied the right to charge 
more for a short haul than for a longer one unless approved by the Commission 
after application and investigation. The action taken by Congress in 1910 was 
not entirely satisfactory because it was charged the words ‘“‘special cases” had 
in effect replaced the dissimilar circumstance clause of 1887. Congress in the 
Transportation Act of 1920 provided that mere potential water competition was 
not a justification for relief from the long-and-short-haul provision, and that 
charges to or from a more distant point were to be reasonably compensatory. 
At this same time Congress added the “equidistant clause’’ to the fourth section. 
The equidistant clause prohibits a higher rate at intermediate points on a cir- 
cuitous route if the haul is not longer than the direct route between the two 
competitive points. 

The construction given the “reasonably compensatory’’ clause by the Com- 
mission was subjected to much sharp citicism by Members of the Senate in 1924 
Congressional Reeord. vol. 65, pp. 8347-8888, 68th Cong., Ist sess At that 
time the Senate by a vote of 54 to 23 approved the Gooding bill which strengthened 
the fourth section of the Interstate Commerce Act. During the following Con- 
gress similar legislation was introduced, and the Interstate Commerce Commission 
was again sharply scored for alleged lax and too-liberal construction of the long- 
and-short-haul clause. It was repeatedly charged that the administering agency 
was thwarting the will of Congress and that it was ‘‘railroad minded.’’ This 
same support continued until 1930, and at no time during the discussions were 
the railroads aided in their fight to prevent enactment of a stronger fourth section 
by railroad employee organizations. 

It was only because of the carriers’ rank abuse of the intermediate points that 
Congress first inserted the long-and-short-haul clause in the act of 1887; that 
continued abuse led to the amendment in 1910, and finally in 1920 through the 
present fourth section the intermediate points received the protection to which 
they are entitled in the opinion of the Minority of the Committee on Interstate 
Commerce. tepeal of the clause would conceivably mean the return of the 
rates which Congress sought to prevent in a 33-vear fight on the subject. 

Railroad tonnage from the beginning continued to show a gradual trend upward. 
The peak was probably reached in 1926, though the volume in 1929 was nearly 
as great. From the latter date until 1932 there was a gradual decline, and it is 
significant that from that year, support for a stronger fourth section ended and 
in its stead came a well-organized demand for relaxation—a demand to return 
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to the old way with the discriminatory and unduly prejudicial rates that existed 
before 1887, before 1910, and before 1920; a demand to make possible that which 
Congress sought by legislation on three occasions to eliminate. Bills designed 
to overcome the long-and-short-haul provisions of the Interstate Commerce Act 
were introduced in the Congress. Extensive hearings were conducted by the 
House and Senate. The House of Representatives passed the bill (H. R. 3263, 
74th Cong.) which was referred to the Committee on Interstate Commerce in 
the Senate. This same Senate committee, which less than 10 vears prior had 
held hearings on legislation designed to strengthen the fourth section, listened to 
representatives of the railroads, railroad labor, civic and traffic organizations 
from the city of Chicago, and others plead the cause of the railroads (hearings 
held May 11-28, 1936, before Senate Committee on Interstate Commerce; printed). 

Early in the Seventy-fifth Congress the bill, H. R. 1668, was introduced in 
the House and the bill 5. 1356, a companion measure, in the Senate.’ The House 
Interstate and Foreign Commerce Committee promptly began hearings (January 
28, 29, February 2-17, 1937; printed) and the House of Representatives again 
passed a measure removing certain fourth-section prohibitions which were and 
are obnoxious to railroad officialdom. 

The technical and phraseological changes to be effected by the bill (H. R. 
1668) can perhaps best be indicated by placing the present fourth-section provi- 
sions and the bill in parallel columns. 


PRESENT PROVISIONS OF PARAGRAPH 1, Secrion 4, Parr 1, INTERSTATE Com- 
MERCE Act CONTRASTED WITH PROVISIONS OF THE PETTENGILL Biu (S. 1356— 
H. R. 1668) 


PRESENT PROPOSED BY PETTENGILL BILL 


Sec. 4. (1) That it shall be unlawful Sec. 4. (1) That it shall be unlawful 
for any common carrier subject to the for any common carrier subject to the 
provisions of this part to charge or re- provisions of this Act 
ceive any greater compensation in the 
aggregate for the transportation of pas- 
sengers, or of like kind of property, for 
a shorter than for a longer distance over 
the same line or route in the same di- 
rection, the shorter being included within 
the longer distance, or to charge any to charge or receive any greater com- 
greater compensation as a through rate pensation as a through rate than the 
than the aggregate of the intermediate aggregate of the intermediate rates sub- 
rates subject to the provisions of this ject to the provisions of this Act: 
part, but this shall not be construed as 
authorizing any common carrier within 
the terms of this part to charge or receive 
as great compensation for a shorter as 
for a longer distance: Provided, That 
upon application to the Commission such 
common carrier may in special cases, 
after investigation, be authorized by the 
Commission te charge less for longer than 
for shorter distances for the transportation 
of passengers or property; and the Com- Provided, That the Commission may from 
mission may from time to time pre- time to time prescribe the extent to 
scribe the extent to which such desig- which eommon carriers may be relieved 
nated common carrier may be relieved from the operation of this section: 
from the operation of this section; but 
in exercising the authority conferred upon 
it in this proviso the Commission shall not 
permit the establishment of any charge to 
or from the more distant point that is not 
reasonably compensatory for the service 
performed; and if a circuitous rail line or 
route is because of such circuity, granted 
authority to meet the charges of a more 
direct line or route to or from competitive 
points and to maintain higher charges to 
or from intermediate points on its line, 
the authority shall not include intermediate 


points 
ing lin 
the dire 
itive p 
shall | 
potenti 
existent 
rates, 

time o 
part b 
sion oO 
theret« 
sion an 
require 
provisi 
ther or 
Comm 


(Lar 
bill wo 

Thu 
reason: 
water | 
now af 
forap 
of the 
ostensi 

Ena 
be abl 
and th 
trucks 
effecte 
extrem 


INTERES 


App 
presen 
The C 
it was 
8 year 
cases i; 
state ( 
the sal 
instan 
for fou 
hearin; 

“Dr 
the ac 

“Th 

“Dr 

“Tu 





DOMESTIC LAND AND WATER TRANSPORTATION 


PRESENT 


points as to which the haul of the petition- 
ing line or route is not longer than that of 
the direct line or route between the compet- 
itive points; and no such authorization 
shall be granted on account of merely 
potential water competition not actually in 
existence: And provided further, That 
rates, fares, or charges existing at the 
time of the passage of this amendatory 
part by virtue of orders of the Commis- 
sion or as’ to which application has 
theretofore been filed with the Commis- 
sion and not yet acted upon, shall not be 
required to be changed by reason of the 
provisions of this section until the fur- 
ther order of ora determination by the 
Commission, 


PROPOSED BY PETTENGILL BILL 


And provided further, That rates, fares, 
or charges existing at the time of the 
passage of this amendatory Act by vir- 
tue of orders of the Commission or as 
to which application has theretofore 
been filed with the Commission and not 
yet acted upon, shall not be required to 
be changed by reason of the provisions 
of this section until 
of or a determination 
sion, 


further order 
the Commis- 


the 
by 


And provided further, That in any case 
before the Commission where there is 
brought in issue a lower rate or charge 
for the transportation of like kind of 
property, for a longer than for a shorter 
distance over the same line 
the same direction, the being 
included within the longer distance, the 
burden of proof shall be upon the carrier 
to justify the rate or charge for the 
longer distance against any claim of a 
violarion of sections 1, 2, and 3 of the 
Interstate Commerce Act. 


or route in 


shorter 


(Language in italics above shown in the present law is that which the Pettengill 
bill would repeal.) 

Thus the bill seeks to remove (1) the long-and-short-haul provision; (2) the 
(3) the equidistant clause; and (4) the potential 
water competition clause. Though the bill (H. R. 1668) destroys the protection 
now afforded the public by the present fourth section, it is not entirely destructive, 
for a proviso is added to section 4: (1) That upon complaint.of railroad violation 
of the long-and-short-haul principle the burden of justifying the departure is 
ostensibly upon the carriers 

Enactment of the bill is urged for one great fundamental reason—railroads will 
be able to increase their revenues. No new traffic will be created, but railroads 
and their employees feel that it will be possible to divert existent traffic not from 
trucks particularly but from water-carriers. Whether this diversion can be 
effected, whether its value in dollars and cents to the railroads is appreciable, are 
extremely doubtful. 


reasonably compensatory clause; 


INTERSTATE COMMERCE COMMISSION GRANTS 


CENT 


FOURTH-SECTION 
CASES 


RELIEF IN 85 PER- 


OF 


Application of the present long-and-short-haul clause of section 4 may be 
presently suspended in the discretion of the Interstate Commerce Commission. 
The Commission has been liberal in granting fourth-section relief—so liberal that 
it was frequently and harshly criticized by Members of Congress until some 7 or 
8 years ago. An examination of the record with reference to fourth-section relief 
cases is astounding. In over 17,000 instances the railroads have asked the Inter- 
state Commerce Commission for the privilege of charging more for a short haul of 
the same commodity over the same line than for a long haul, and in over 14,000 
instances they have been granted that privilege. With reference to applications 
for fourth-section relief there appears the following on pages 30 and 31, Senate 
hearings on 8. 1356 and H. R. 1668, February 24 to April 12, 1938: 

“Dr. Pirr. I cannot tell you what they have had in the last 10 years; but since 
the act was passed, they have had over 17,000 applications. 

“The CHAIRMAN. How many of them have been granted? 

“Dr. Prrr. I should say, offhand, at least 85 percent. 

“The CuHarrMan. Eighty-five percent of them have been granted? 
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“Mr. FLercHer. But the 15 percent that have been refused were the only ones 
that involved much money or had much importance. There is a trick in such 
mathematics, you know. It is easy enough to make that kind of a mathematical 
showing. 

“The CHAIRMAN. You are rather severe on the Commission when you say they 
are resorting to a trick. 

“Mr. FLercuer. No; if I am severe it would be toward the Congress in laying 
down this kind of a law which the Commission had to follow. 

“The CHarRMAN. They granted 85 percent of the applications? 

“Mr. FLercuer. Oh, yes. This Congress may grant me 85 of my requests and 
deny 1, and I would be much worse hurt by the denying of that 1 than by the 
granting of the 85. You have to examine those cases to see what they amount to. 
\ great many of those were where the railroads with a circuitous route wanted to 
meet the competition of the shorter line.” 

Throughout the hearings mention of the fact that the Commission had granted 
the vast majority of applications for fourth-section relief invariably brought a 
response to the effect that such was factually true—‘‘but the important applica- 
tions were denied.’’ 

\ study made of the Interstate Commerce Commission’s fourth section orders 
during the fiscal years of 1936 and 1937 (a typical period) does not bear out the 
contention made by the railroads and sooften repeated. During that afore- 
mentioned period 1,032 orders were issued. The number denying relief was 126, 
or 12.2 percent; 87.8 percent were granted. the great majority of the cases 
denied consisted of applications by one or more rail darriers for relief to meet 
the rates, not of water carriers, but of other railroads. It is obvious that in these 
cases if relief had been granted it would not have resulted in adding 1 pound of 
traffic, or 1 cent of revenue to the railroads as a whole. It would have simply 
meant the diversion of traffic from rail carriers in most instances having direct 
routes or other transportation advantages, to carriers having circuitous routes 
or other disadvantages. Such denials really benefit the railroads because their 
only effect was to preserve net revenues, and the relief applied for could have but 
reduced net revenues. Of the other applications denied, an examination will 
reveal that few involved any considerable amount of traffic. On the evidence 

ibmitted in these cases the Commission found either that the proposed rates 
were not reasonably compensatory or if they were permitted to become effective 
they would produce a loss instead of an increase in revenue. 

During the years 1936 and 1937, among the applications for fourth-section 
relief can be found many granted to meet water or motor competition. In the 
Citrus Fruit case (218 I. C. C. 637) the rail carrier was granted relief to establish 
educed rates on citrus fruits from Florida producing points to the ports of New 
York, N. Y., Philadelphia, Pa., Baltimore, Md., and Boston, Mass., and other 
New England points intermediate thereto which were lower than rates to inter- 

iate points and which corresponded to the rates in effect from and to the 
same points over truck and water, or water routes. The total movement of 

trus fruits from Florida to the points designated during the season 1935-36 

amounted to 24,776 cars. The movement for the season of 1936-37 amounted 
to 32,647 cars. 
\n impartial study of applications for fourth-section relief which were denied 
fails to reveal facts with which the statement that ‘‘the important 15 percent are 
denied”? can be fully substantiated. The only important cases in which relief 
was denied were pointed out by Commissioner Eastman on pages 783, 784, 785, 
786, and 787 of Senate hearings of 1938. The Commissioner stated in part: 

“Commissioner Eastman. I was going to state also that very important fourth- 
section relief has been granted to meet water competition on bulk freight, like 
petroleum, lumber, and so on, on the Mississippi and Ohio Rivers, where there 
has been a great deal of that relief. 

“In reality the sore point with those who favor this bill is with respect to the 
competition of the intercoastal lines on the transcontinental traffic. The Com- 
mission has denied relief in three importani cases relating to such rates, and that 
is what has caused the complaint, as it seems to me. In reality the parties that 
were particularly aggrieved by those decisions seem to me to be the backbone of 
the support of this bill, namely, the Southern Pacific Railroad and the Chicago 
Association of Commerce. 

Now, those cases were the Transcontinental Cases of 1922, Commodity Rates to 
Pacific Coast Terminals, and Southern Pacific Transcontinental Cases. 1 am pre- 
pared to analyze those decisions at some length if you would like to have me 
do it. 
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“Senator Hiuu, I think it would be most interesting to have you do that. 

“Commissioner Eastman. The first of those cases was Transcontinental Cases 
of 1922, reported in 74 I. C. C. 48. There the railroads were not expecting to 
draw or hold any large amount of port-to-port traffic to their lines. 

“Senator SHrpsteaD. Will you state that again? 

“Commissioner Eastman. They were not seeking to get the strictly port-to- 

rt traffic; that is, traffic from New York to San Francisco, as an illustration. 

“he relief they sought was generally based on eastern interior points at which 

the competitive traffic originated in largest volume. In other words, in the case 
of iron and steel, for example, traffic was moving from Pittsburgh by rail to the 
Atlantic ports and then through the Panama Canal, and it was on that combina- 
tion of rail-water rate from Pittsburgh that the redueed rates for which the rail- 
roads sought fourth-section relief were based. 

“There were certain east-bound rates of much less importance involved there, 
confined to the Southern Pacific rail-water route to New York, but it was prin- 
cipally a west-bound case. 

‘The eastern carriers were neutral in that case. They joined in the petition, 
but I think that, with one possible exception. since that time they have not joined 
in any petition for relief in the case of transcontinental rates, 

‘Senator SuipsteaD. Do you mean the eastern railroads? 

“Commissioner Eastman. The eastern railroads; yes, sir. You see, the eastern 
railroads were getting traffic from points like Pittsburgh, Cleveland, and so on, 
at full local rates up to the ports, a very profitable business. They were asked 
under the proposed fourth-section relief to take, in place of those full local rates, 
a division of attenuated transcontinental rates. 

“Now, the Commission in that case found that the rates proposed were more 
than sufficient to cover the out-of-pocket costs but went on to say: 

‘Such profit as would accrue from the proposed rates apparently would be 
largely offset by what would be lost thereby on the traffic that would move by 
rail even without the reduction.’ 

“They also said: 

‘We are not prepared to say that we could base upon the foregoing estimates 
of collateral losses of net revenue a necessary denial of the applications. But 
we are of the opinion that before we grant the affirmative relief asked, we are 
entitled to be shown by the carriers the probable extent of such collateral losses 
of net revenue, if any, and the way in which such losses would be divided as 
between various carriers and territorial groups. * * * We find that the 
carriers have failed to make the necessary affirmative showing as to the collateral 
losses of revenue which would result from the proposed terminal rates.’ 

“The point was also made, as it was in one or two other cases. that some of these 
midwestern cities were merely seeking a preference. For example, Chicago wished 
rates which would enable it to meet at the Pacific coast the competition of Pitts- 
burgh by way of rail to the Atlantic coast and water beyond. Pittsburgh was 
favorably situated with respect to that rail-water route. It has a natural advan- 
tage in that respect. Chicago has a natural advantage with respect to rail move- 
ment to all interior points west of Chicago. Under this proposed adjustment 
Chicago was proposing to be placed on an equality with Pittsburgh, so far as 
Pittsburgh’s natural advantage was concerned, and 

“Senator SHipsTeEAD (interposing). To the eastern coast, do vou mean? 

“Commissioner Eastman. Yes. To have the same rates to the Pacific coast as 
Pittsburgh got by rail and water through the Canal. But Chicago proposed to 
continue to enjoy lower rates to every point west of Chicago as far as the Pacific 
coast. In other words, it wanted to retain all of its own natural advantages and 
at the same time get the benefit of the low rates which Pittsburgh got by reason 
of its natural advantage. 

“Senator Scowartz. And did you say they would continue the low rates to 
all intermediate points? 

‘Commissioner EastMAn. I mean that Chicago would continue to have lower 
rates than Pittsburgh to all intermediate points. Take Denver, for example: 
The rates on iron and steel from Chicago to Denver would continue to be lower 
than from Pittsburgh; they would continue to be lower to Salt Lake City, and 
soon. But when they got out on the Pacific coast, where Pittsburgh has a natural 
advantage, then Chicago was to be equalized. In other words, it was to be equal- 
ized in the places where Pittsburgh has a natural advantage, and still retain its 
own natural advantages at every other point. 

“Senator Scowartz. I see. 
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‘‘Commissioner Eastman. Now, that was the Transcontinental Cases of 1922. 
The next case és 

It should be noted that it was after the Commission had denied this fourth- 
section relief, that a bill strengthening and making more stringent the long-and- 
short haul clause passed the Senate by an overwhelming vote. 

In over 14,000 instances have the railroads been permitted to charge rates 
which were violative of the long-and-short-haul provision. In over 14,000 
instances have the railroads charged the intermediate points rates which were in 
excess of those between two competitive points on the same route. 

Compare these 14,000 long-and-short-haul violations with the practice of 
the Government in the operation of the Alaskar Railroad. Between Anchorage, 
Alaska, and Seattle and Tacoma, Wash., during certain seasons of the vear the 
American Government has actually charged a rate greater to an intermediate 
point on the same route than to a more distant point. Proponents of the bill 
(H. R. 1668) have made much of this Government practice, but what does it 
imply? Simply that the Federal agency operating this Governmental property, 
in the exercise of its discretion, has done only that which the I. C. C. has done in 
over 14,000 cases, when they felt such rates were necessary, fair, and not dis- 
criminatory. Proponents do not charge that the Alaskan Railway has at any 
time published rates that were prejudicial or discriminatory to intermediate 
shippers dependent on its services. i the light of all the facts the isolated case 
furnishes no argument for the bill (H. R. 1668) and is of such little significance as 
to be unworthy of any serious consideration. 


NO UNDUE DELAY BY THE INTERSTATE COMMERCE COMMISSION 


While proponents have charged ‘“‘undue’”’ delay in the consideration of applica- 
tions for fourth-seetion relief, testimony on this bill before the House committee 
shows that of the total of 518 applications filed with the Commission in 1936 
based on a variety of circumstances and conditions, 471 or more than 90 percent 
were disposed of by appropriate order within an average of 34.6 days after the 
date of filing. At the Senate hearings (pp. 782, 783) it was shown that 306 appli- 
cations based on water competition were filed during the period between 1930 and 
1937. Many of these were vigorously contested by opposing parties and required 
more or less extensive hearings. Nevertheless the general average for all those 
applications was a lapse of 150.6 days between the filing and issuance of the 
orders. In 104 of these applications, temporary relief was authorized in 47.3 
days after filing. While some may regard an average lapse of 150.6 days as 
unnecessarily slow, it must be remembered that the Interstate Commerce Com- 
mission acts in a quasi legislative capacity and its orders or decisions in the 
world of traffic assume a quasi judicial character. 


APPLICATION FOR FOURTH-SECTION RELIEF IS NEITHER CUMBERSOME NOR UNDULY 
EXPENSIVE FOR THE CARRIERS 


There has been no estimate of the amount of expense alleged to be incurred by 
carriers seeking fourth-section relief. However, among traffic men and among 
informed persons it is a well-known fact that the work of preparing and justifying 
the average fourth-section application is much less than that required to defend 
the average complaint, or to justify rates suspended by the Commission. 

Hearings on fourth-section applications are held only when requested by an 
interested party or when data supplied by the carriers is not sufficient to warrant 
definite action by the Commission. In the larger and more controversial cases 
hearings are generally necessary. 

Of the 518 applications filed in 1936, 129 required a hearing and in 20 of those 
cases relief was opposed. In 1937, 508 applications for relief were filed and 89 
have or will require hearings. In 10 of the 89 there was opposition to the 
applications. 

Hearings on applications for fourth-section relief seldom last more than a half 
day and the majority require but an hour or two. Thus it would seem that the 
facts refute the charges of “unnecessary expense and delay”’ in applying for fourth- 
section relief. 

Eighty percent of the applications filed for fourth-section relief which are not 
opposed are those filed by carriers with a more circuitous route asking for the 
privilege of meeting rates of a carrier with a more direct line between two com- 
petitive points. Because the law requires the Commission to deny rates which 
are not reasonably compensatory it is necessary for the Commission to give due 
consideration to the applications. 
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The charge had been made and often repeated that the delay incident to fourth- 
section relief results in loss of business to rail carriers. Temporary relief is granted 
in most cases, but in supporting this contention citation of the Sugar cases of 1932 
is made (pp. 288, 301, and 53, printed hearings, 1938, Senate). Proponents 
merely mention the years that elapsed between the time that the original applica- 
tion for fourth-section relief was filed and the time that the order thereon issued. 
It is true some years did elapse but ad interim the carriers filed motions to amend 
the application to postpone the order, and shippers requested suspensions. Not- 
withstanding these facts, the reduced rates from intermountain points, for which 
the original application was made, actually became effective, pursuant to the 
order by the Commission, 2 days before the reduced rates from New Orleans 
became effective. The western carriers were given full fourth-section relief. 


COSTLY TARIFFS 


Proponents of the bill (H. R. 1668) have declared that carriers must bear an 
unreasonable expense in preparing tariffs for compliance with conditions imposed 
by the Commission in orders granting fourth-section relief. 

It is necessary for the Commission in the issuance of some fourth-section 
orders to impose certain conditions to the end that railroad revenue be preserved 
in fact, to save the railroads from themselves. During the course of the Senate 
hearings on the bill H. R. 1668 a witness, Mr. J. G. Kerr, chairman, Southern 
Rate Association, exhibited to the committee a bulky volume containing rates as 
compiled after fourth-section relief was authorized in Commodity Rates to South 
Atlantic and Florida Ports (186 I. C. C. 675) and Commodity Rates to South Atlantic 
Ports (222 I. C. C. 427). These tariffs consisted of nearly 300 pages, of which 
approximately 45 pages were devoted to rates and the balance, some 252 pages, 
to routing (p. 63, Senate hearings on H. R. 1668, 1938). This exhibition of a 
particularly voluminous tariff led one member of the Committee to remark: 

“You have almost sold me on the virtue of the bill by these exhibits” (p. 63, 
supra). 

Mr. Kerr further stated: 

“Gentlemen, it costs us on the average of about $3.50 per page for compilation 
alone, and about as much more for manufacturing”’ (p. 63, supra 

It is true the railroads must furnish tariffs on demand, the compilation and 
printing of which are costs borne by the railroads. 

In the cases mentioned (supra) the Commission imposed conditions insuring 
reasonable compensation for the hauls and preventing wasteful transportation 
by circuitous routes. But nothing in the decision of the Commission compelled 
the railroads or their agents to publish almost every possible route within the 
circuity limitations imposed by the Commission. No Commission order required 
compilation and publication of 7,268 routes from Chicago to Savannah, Ga., 
through the southern gateways from Cairo, Ill., to Richmond, Va., inclusive. 
No Commission order compelled the tariff to show of the above 7,268 routes, 
1,480 through Cairo alone. Those compilations represent the erercise of rail 
munagement’s judgment. 

The Commission did not dictate the aforementioned tariffs. Sound reason 
does not demand this multiplicity of routes. Public interest is not served by 
their publication. Shipper convenience does not require it, and the Commission 
should conceivably be given the power necessary to eliminate such unnecessary 
expense. 

On pages 447 and 448 of the hearings (Senate, 1938, H. R. 1668), the follow- 
ing exhibits were offered for the record by Mr. Winter, representative of the 
North Dakota Railroad Commission. These exhibits indicate railroad tenden- 
cies for circuitous routing. It is a costly practice in which railroads indulge. 
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SKETCH AND TABULATION ILLUSTRATING OvtT-or-LINE Routes (WitrH TRANSIT) 
on GRAIN From THE Paciric NorRTHWEST TO MINNEAPOLIS AND DULUTH 


{In effect from Sept. 1, 1935, to Oct. 1, 1937] 


Analysis of rates and earnings effective Nov. 1, 1937 


Rate, 

cents per 

Miles hundred- 
weight 


Ton-mile 
earnings, 
mills 


Adrian to Minneapolis, direct ite i aT 55 
Adrian to Laurel, Mont. (Great Northern) miles.. 862.8 
Laurel to Denver, Colo. (Chicago, Burlington & Quincy)-.....do_... 655.0 
Denver to Omaha, Nebr. (Chicago, Burlington & Quincy)....do_... 538.0 
Omaha to Minneapolis (Chicago, Rock Island & Pacific) ......do.... 415.3 


Total over circuitous route.......- ied oes ate die ta Galea acer teeta Rie al ina 2, 471 
Adrian, Wash., to Duluth, Minn., direct ‘ | 1, 574 | 
Over circuitous route . | 2, 622 


Tariff authority.—Transcontinental: Tariff 2-G, I. C. C. No. 1394. Distances: Chicago, Burlington & 
Quincy I. C. C, 17392; Great Northern I. C. C. A-6710; Official Guide. Transit: Chicago, Burlington & 
Quincy I. C. C. 18818: Atchison, Topeka & Santa Fe I, C. ©, 12510. 
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SKETCH AND TABULATION ILLUSTRATING Out-oFr-LINE Routes (WitH TRANSIT) 
ON GRAIN FROM THE Paciric NortTHWEsT TO Bismarck, N. Dak. 


a 


BISMARCK 


4 
MINNEAPOLIS 


The long-and-short-haul provision of section 4 which this bill would repeal 
is the most effective means afforded by the present Interstate Commerce Act for 
the prevention of such circuitous hauling and the consequent waste and dissipa- 
tion of carriers’ revenues. 


SECTION 4 IS PREVENTIVE; SECTION 3 IS REMEDIAL 


Proponents of the bill H. R. 1668, with scarcely an exception, have charged 
that section 4 furnishes no fundamental protection to the public which cannot be 
had from section 3, part I, of the Interstate Commerce Act. 

Section 4 prevents the railroads from charging a greater rate for a short haul 
than for a long haul of the same commodity over the same route, unless in the 
discretion of the Commission there is justification for the same. Likewise the 
Commission, in permitting a greater rate for a shorter haul than for a longer one, 
merely exercises its judgment within the limitations and standards provided by 
Congress. 

Though the Commission has in some 17,000 applications for fourth-section 
relief granted the same, in over 14,000 instances they are nevertheless charged 
with usurping and performing the functions of Congress. ‘The Commission was 
created by the Congress to perform certain quasi-legislative functions within 
certain standards. The Supreme Court of the United States has repeatedly 
recognized the constitutionality and validity of this so-called delegation of power. 

The Supreme Court has held that a denial to the legislature of the power to 
delegate to administrative officers the power to determine some fact or state of 
things upon which the enforcement of the act of the legislature depends would be 
to ‘‘stop the wheels of the Government” and bring about confusion, if not paraly- 
sis, in the conduct of the public business. Such powers have been delegatd by 
Congress to the executive officers since the foundation of the National Government 
(Union Bridge Co. v. United States, 204 U.S. 364, affirming United States v. Union 
Bridge Co., 143 Fed. 377). The Supreme Court has likewise held that the legis- 
lature may delegate to administrative boards the right to fix rates. Such a grant 
is not a delegation of legislative power (Railroad Commission Cases, 116 U. 5. 307; 
Georgia R. & Banking Co. v. Smith, 128 U.S. 174, affirming 70 Ga. 694; Reagan v. 
Farmers’ Loan & Trust Co., 154 U. 8. 362, modifying Mercantile Trust Co. v. 
Texas & P. Ry. Co., 51 Fed. 529; Interstate Commerce Commission v. Alabama 
Midland Ry. Co., 168 U. S. 144, affirming 74 Fed. 715, which affirmed 69 Fed. 227; 
Tilley v. Savannah, F. & W. R. Co., 5 Fed. 541; Chicago & N. W. Ry. Co. v. Dey, 
35 Fed. 866; Central of Georgia Ry. Co. vy. Railroad Comm. of Alabama, 161 Fed. 
925). In the case of the Interstate Commerce Commission v. Cincinnati, N. O. & 
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T. P. Ry. Co. (167 U. 8. 479) the Supreme Court said that the legislature may 
delegate to an administrative body the execution in detail of the legislative power 
of regulation, and it has done so in establishing the commission. 

Those who charge the Commission with assuming managerial authority over 
the railroads offer the same charge advanced by those who oppose the creation or 
operation of any regulatory body whether it be State or National. The charge 
that the regulating body substitutes its judgment for that of the owners or oper- 
ators has been made in most electrical power cases before State boards and com- 
missions. It has been made before committees of the Congress. It is the old 
ery of ‘rugged individualism.”’ It is the argument of those who refuse to recog- 
nize utilities as being affected with the publie interest. 

It was not until after the decision of the Commission in the famous applications 
Nos. 13638 and 13639, The Southern Pacific Transcontinental cases, decided 
March 8, 1932, and reported at 182 I. C. C. 770, that the demand for repeal of the 
long-short-haul clause assumed any serious proportion. In that case the Com- 
mission denied to the Southern Pacific and other Western Carriers the fourth- 
section relief for which they prayed. Mr. J. G. Bruce submitted for the record 
of the Senate Committee on Interstate Commerce (pp. 1018 and 1019) an exhibit 
taken from the records of the Interstate Commerce Commission showing the rates 
which the railroads sought to make effective in violation of the long-and-short- 
haul clause in those cases. In offering the exhibits Mr. Bruce said (p. 1017, 
Senate hearing, 1938): 

“Here is a small part of the record that is in the Interstate Commerce Commis- 
sion relative to the Southern Pacific Transcontinental cases, decided March 8, 
1932, application Nos. 13,638 and 13,639. We think this case is probably the 
‘papa’ of the Pettengill bill. I call your attention to the fact that agricultural 
implements, other than hand, from New York City to San Francisco, 2,873 miles, 
got a rate of 79.5 cents, 24,000 pounds minimum weight, and that would make a 
ton-mile earning of 5.54 mills, or 6.65 cents per car-mile earnings. 

“Tf you will go down on that chart, from New York to Tucson, Ariz., which 
would be intermediate in this particular case, a distance of 1,905 miles, there would 
be a rate of $1.93 

WEST-BOUND 

Ton- 
mile 
earn- 
ings 


Pro- Mini- 
posed mum 
rate | weight | 


I o- Dis- 
From— To | tance 1 


Agricultural implements, other than | | 


hand: | Miles | Cents | Pownds| Mills | Cents 
New York, N. Y...-.. ; San Francisco, Calif...| 2,873 79.5 | 24, 000 5. 54 5. 65 
NN ies i ‘ js Kuippa, Tex iacesnnt, ee 109 | 24, 000 20. 59 24. 70 
Do : : | El Paso, Tex 1,593 | 153 24,000 | 19.21 . 05 
Do Lordsburg, N. Mex....| 1, 741 193 24,000 | 22.17 | 5. 60 
Do : ...-.| Phoenix, Ariz........./ 2.025 | 10 24,000 | 19.06 | 22.87 
Do ...| Tueson, Ariz_. 1, 905 193 | 24,000; 20.21 24. 35 
Do ...--| Douglas, Ariz_ --| 1,811 | 193 | 24,000 21. 32 . 58 
Do San Jose, Calif........| 2,828 193 | 24,000 | 13.65 | . 37 
Galveston, Tex.? Ei Paso, Tex......... 72; 110 24,000 | 25.23 30. 28 
Flatonia, Tex.? | 703 | 99 24,000 | 21.87 33. 
San Antonio, Tex.?_ _. nlc “ i | 613 94 | 24,000 | 30.67 | . 80 
Canned goods in tin: | 
New York, N. Y_-_- .-.| San Francisco, Calif. , 873 57.5 | 24,000 | 4.00 . 80 
Do2 : __| Missouri City, Tex._._| 787 59. 36, 000 15.12 27. 22 
Do ....----} San Antonio, Tex.._-. 978 90 36,000 | 18.40 33. 13 
oe : Brickland, N. Mex... 597 | 105 60,000 | 13.15 39. 
Do ; ....----| San Jose, Calif. ....-- ,828 | 105 60,000 | 7.43 22. 28 
Galveston, Tex.?__. : oe NO TOE occ cccst 872 | 97 36, 000 22. 25 40. 05 
Flatonia, Tex.? i BD ci San ai aie 703 87 36.000 | 24.75 44, 55 
San Antonio, Tex.?__. : ai ae 613 82 36, 000 7 48.15 
Iron and steel, viz, band, bar, hoop, 
ete.: 
New York, N. Y__.....-...-.---.| San Francisco, Calif... 873 | 42.5 | 36,000 . 96 5.33 
Do.? . if, eee 783 48.5 | 36,000 | .39 22. 30 
Do ; _.| San Antonio, Tex 978 | 33 | 36,000 | -11 | 26.87 
Do : ..| Brickland, N. Mex....| 1, 597 100 80, 000 | 2.52; 50.10 
Do San Jose, Calif. ___- | 2,828 100 80, 000 | .07 28. 29 
Galveston, Tex.2_- .| E] Paso, Tex - ; 872 90 40, 000 . 64 41, 28 
Flatonia, Tex.?___- ; ..do 5 ‘ 703 81 40, 000 .05 | 46.10 
San Antonio, Tex.? Re Be ies a 613 | 76 40, 000 . 80 49. 60 
Chocolate and confectionery: 
New York, N. Y--- | San Francisco, Calif...| 2,873 | 113 | 36,000|] 3.13 | 5.63 
Do,2__ ..| Rosenberg, Tex. ....-- | 126 =| 30,000 | . 34 47.01 
Do Harwood, Tex. -__-- at 91: 160 36, 000 | 63.09 


Do | San Jose, Calif iy 3! 160 | 36,000 | 20.37 
See footnotes at end of table, p. 79. 
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From 


New York, N. Y- 
cre 3 
Do 
Do 
Do 


Drugs, medicines, and chemicals: 


New York, N 
Do? 
Do 
Do 
Do 


Sodas and chemicals, viz, sal soda, 


soda ash, etc.: 
New York, N. Y 
Do,?__ 
Do... 
Do.. 
Do. 


Bagging: 
San Francisco, Calif 
Do,?_. 
eee 2 
Do 4. 
El Paso, Tex.? 
ee 
Do 
Bakery goods: 
San Francisco, Calif 
Do.? 
Do 
Do 
E] Paso, Tex.? 
Do 
Do 
Beans (dried): 
San Francisco, Calif 
Do.2 
Do 
Do 
Do 
E] Paso, Tex.? 
Do 
Do 
Tucson, Ariz.? 
Phoenix, Ariz.? 
Douglas, Tex.? 
Beverages: 
San Francisco, Calif 
Do.? 
Do 
Do 
El Paso, Tex.? 
Do 
Do 
Canned goods in tin: 
San Francisco, Calif 
Do.? 
Do 
Do 
Do 
Do 
Do 
Do Scie: 
El Paso, Tex.?.-. 
Do 
Do 
Cotton, compressed: 4 


San Francisco, Calif. -. -- 


Do 

Do 

Do 
Phoenix, Ariz 
Deming, N. Mex 


Iron and steel, viz, bolts and nuts: 


San Antonio, Tex 


To 


San Francisco, Calif 
Randon, Tex__.- 
Brickland, N. Mex 
San Jose, Calif__ 


San Francisco, Calif 
Randon, Tex. __- 
San Antonio, Tex 
La Coste, Tex 

San Jose, Calif. 


| San Francisco, Calif 


Lotus, Tex 


|} San Antonio, Tex 


Brickland, N. Mex 


| San Jose, Calif_- 


New York, N. Y 
Viento, Calif 
Tueson, Ariz 
Randon, Tex 
Kinney, Tex 

San Antonio, Tex 
Galveston, Tex 


New York, N. Y 
Ocapas, Ariz 
Tucson, Ariz 
Randon, Tex 
Stafford, Tex 
Harrisburg, Tex 
Galveston, Tex 


New York, N. Y 
Quail, Calif 
Fillmore, Calif 
Tucson, Ariz 
Randon, Tex 
Conejo, Tex 
San Antonio, Tex 
Galveston, Tex 
New York, N. Y 
do 
do 


do 
Garnet, Calif 
Tucson, Ariz 
Randon, Tex 
Hondo, Tex 
San Antonio, Tex 
Galveston, Tex 


New York, N. Y 
Burling, Calif 
Kevet, Calif 
Tucson, Ariz 
Douglas, Calif 
Phoenix, Ariz 

El Paso, Tex 
Randon, Tex 
Tesnus, Tex 

San Antonio, Tex 
Galveston, Tex 


New York, N. Y 
Alfalfa, Tex 


| San Antonio, Tex 


Randon, Tex 
New York, N. Y--- 
.do ek 


Dis- 
tance 


Miles 
2, 873 
811 
978 
597 


, 828 


, 873 
811 
978 

, 008 
2, 828 


2, 873 
783 
978 

1, 597 

2, 828 


EAST-BOUND 


615 


-9 
‘a 


2, 873 
240 
409 
968 

, 092 
891 
, 280 
, 063 
7 


aid 
615 
872 


2, 873 
, 287 
901 
063 
025 

, 681 


Pro- 


posed 


rate 


Cents 


45 
56 
33 
100 
100 


110.5 


127 


167. 


175 


Cents 


70 
U5 


54 
92 
95 
82 
395 
105 
54 
82 
97 


110 
119 


3119 
3119 
3174 


174 


! Distances shown are constructive water-rail distances computed by applicants, 
tance by water between New York and Galveston of approximately 720 miles. 


mum 
weight 


Mini- Ton- Car- 


mile mile 
earn- earn- 
ings ings 


Pounds’ Mills Cents 
36, 000 3.13 5, 63 
000 13. 81 24. 86 
000 14.11 28.00 


000 12. 52 10 
000 7. 07 28. 29 


000 7.69 3.84 
000 | 31.44 .16 


000 34. 25 1,38 


, 000 4, 90 52.34 


| OO) . 18. 56 


000 
in 
OO0 
Oo 


OO 


000 
OO 
000 


, 000 


ron 


OOO 


5, 000 


O00 
000 
000 
OO 

(ay) 


56, OOO 


Goo 
OO) 
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The rate structures thus sought to be imposed upon the people of the great 
Southwest may be examined. These rates ‘“‘but for’ the fourth section would be 
effective today. It should be noted typical rates proposed are those on agricul- 
tural implements, other than hand. On this commodity the rails sought a rate 
of 79.5 cents from New York to San Francisco, a distance of 2,873 miles, but 
from New York to Kuippa, Tex., a distance of 1,059 miles, a rate of 1.09 cents. 
Between New York and Lordsburg, N. Mex., the rate was a 1.93 though the dis- 
tance on this haul was but 1,741 miles. Seventy-nine and five-tenths cents for 
a haul of 2,873 miles but $1.93 freight charges must be paid for farm implements 
by the agriculturist in Lordsburg, N. Mex., which is 1,741 miles from New York 
and Lordsburg is some 1,100 miles less distant than the longer haul which has 
the rate of 79.5 cents. It has been said that the railroads would never again 
publish such discriminatory rates, but as late as 1932 they were attempting it. 
\ more likely explanation is that railroads have not in the past nor do they now 
consider such a rate strueture as discriminatory. 

The proponents of this legislation maintain that the greater rate to the shorter 
distance as in the case of Lordsburg, N. Mex., is sound economically. Judge 
Fletcher, general counsel for the Association of American Railroads, stated a 
shipper at an intermediate point would not suffer because that producer or con- 
sumer was not served by some other form of transportation which would give him 
a cheaper rate. The proponents have blandly stated that proposition throughout 
the record. On page 30, Senate hearings, 1938, the following colloquy occurred 
between Senator Wheeler and Judge Fletcher: 

“The CHArRMAN. Wait a minute, please. Do you mean to say that when vou 
permit a railroad going from Chicago to Cheyenne, Wyo., to fix a rate which is 
higher than the rate from Chicago to San Francisco, through Cheyenne, or to 
Los Angeles, then you are not doing something that is artificial and against the 
natural law? 

“Mr. FLercHer. Senator 

“The CHAIRMAN (interposing). Is not that correct? 

“Mr. Frercuer. If they both did not happen to run from Chicago, then your 
point would not have any bearing at all, would it? 

“The CHAIRMAN. How is that? 

“Mr. FLETCHER. Suppose they did not run through Cheyenne? 

“The CHAIRMAN. Well, they would run through some other city, then. 

“Mr. Fiercaer. It would depend altogether upon the commercial importance 
and value of the intermediate point, I should say. 

“The CHAIRMAN. No; the commercial importance of that particular community 
is not the question at all. The question is whether or not the railroad should be 
permitted to charge a higher rate from Chicago to any intermountain point 
than it charges to ship the same freight a thousand miles farther, over the moun- 
tains to the coast. Now, if that is not doing away with the natural laws— 

“Mr. FLercHer (interposing). I can make you just as strong an argument 
along your lines, that they should not be allowed to do it even if they happened 
not to run through the intermediate point. 

‘The CHArRMAN. You know, if you were on the other side of the case, you could 
make an excellent argument, I am sure. 

“Mr. FuercHer. No; I could not. It is impossible to conceive any sort of 
analysis of this situation which will lead to any possible harm to any intermediate 
point. 

“The CHAtRMAN. I wish you could convince me of that 

“Mr. FLercuer. Because the rates to the more distant point would never be 
lower except for the existence of competition there, over which the railroads have 
no control. 

“The CHAIRMAN. You say vou do not see any possible harm. But it is not a 
theory with the shippers of Montana; it is not any theory with them. They had 
a taste of it in actual practice. You charged a higher rate for shipping wool from 
Salt Lake City and from Billings, Mont., than you charged for shipping the wool 
from the Pacific coast clear to Boston. Now, that is not any theory; that is what 
you did. 

“Mr. FLercHer. What if we did? 

“The CuarRMAN. Because then you discriminate against the wool growers of 
Montana. 

“Mr. FLercHerR. How were they harmed by it 
supplied] would move by water at a lower rate?” 

The long-and-short-haul clause of section 4 is based upon the fundamental 
principle that every community is to have the benefit of its location. Distance, 
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coupled with cost of service, is largely controlling in making a reasonable and 
nondiscriminatory rate. If the wool producer on the Pacific coast pays a freight 
rate of $1 per 100 pounds on wool moved to Boston via the Northern Pacific, he 
has an advantage of 75 cents a hundred pounds on the shipper at Billings, a 
thousand miles closer to the Boston market, who pays $1.75 per hundredweight. 
Montana producers would thus be penalized by reason of the fact that they lack 
water facilities in favor of not only Pacific Coast, but also Australian producers. 
Railroad management maintain that such is sound and such is logical. With that 
the Minority of the Committee on Interstate Commerce does not agree. When 
carriers charge the above rates they clearly violate both of the afore-mentioned 
srinciples of rate making. ‘The intermediate point, whether it be in the East, 
Vest, or South is entitled to the advantages of its geographical location. It, the 
intermediate point, is nearer the market or destination and it obviously costs more 
to move traflic the longer distance, especially when the greater distance involves 
movement over difficult mountain ranges as is necessary with transcontinental 
traffic. 

Points located where there are water transportation facilities are entitled to 
utilize that method of transportation. The record is replete with instances in the 
past——when railroads were free to make their own rates in wholesale violation of 
the long-and-short-haul clause—of the destruction of water transportation. And 
when that competing form of transportation was destroyed, the previous and 
higher rail rates were reestablished. (See p. 589, Senate hearings on H. R. 1668, 
1938.) 

Briefly have the minority attempted to outline the discriminatory and unduly 
prejudicial rate structures which the direct prohibition of the present fourth 
section prevents. To destroy that prohibition, though it not be an absolute one 
because of the power lodged in the Interstate Commerce Commission to grant 
relief thereunder, would be to revert to the jungle method of rate determination. 
The protection afforded the public from discriminatory rates, the protection 
afforded the railroads from ruinous rail competition, will all be destroyed. That 
which Congress sought to give the railroads as well as the public in the act of 
1887, in the amendment of 1910, and which was finally attained in 1920, after 
some 33 years of effort, would at one blow be gone through enactment of the bill 
H. R. 1668. 

But the proponents argue the public, the various localities, would be protected 
because in section 3, part I, of the act there remains these words: 

(1) It shall be unlawful for any common carrier subject to the provisions of 
this act to make or give any undue or unreasonable preference or advantage to 
any particular person, company, firm, corporation, association, locality, port, 
port district, gateway, transit point, or any particular description of traffic, in 
any respect whatsoever or to subject any particular person, company, firm 
corporation, association, locality, port, port district, gateway, transit point, or 
any particular description of traffic to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever.” 

On its face it would seem that section 3 affords some degree of protection to the 
public, but in that respect it is misleading. Section 3 is remedial, and not pre- 
ventive of any discriminatory or unduly prejudicial rate. It merely affords a 
remedy by means of which the shipper who is being unduly prejudiced or dis- 
criminated against can have the undue prejudice and discrimination removed. It 
affords no remedy whatever to the injured shipper during the period during which 
the unduly prejudicial and discriminatory rates are in effect. Section 4 is a 
preventive of undue prejudice and discrimination which may result from the 
establishment of the higher rate for a shorter than for a longer distance. The 
carrier is expressly prohibited by law from charging more for shorter than for a 
longer distance except in those instances where they have applied to and obtained 
the relief from the Interstate Commerce Commission to make such charges on a 
showing that they will not be unreasonable or unduly prejudicial. If they should 
charge more for a shorter than for a longer distance in violation of section 4 the 
rate charged has been held by the United States Supreme Court to be prima facie 
unreasonable. 

As bearing upon this question of the so-called protection afforded by section 3 
it may be of interest to refer to the decision of the Commission in Compo-Board 
Co. v. Alton R. Co. (203 I. C. C. 660). This was a proceeding on a complaint 
attacking rates alleged to be in violation of an order entered by the Commission 
under section 3 in a previous proceeding (Green Lbr. Co. v. Ann Arbor R. Co., 
80 I. C. C, 185). In the latter proceeding the rates on compo-board (fiberboard 
and wood combined) from Minneapolis, Minn., to various destinations in the 





82 DOMESTIC LAND AND WATER TRANSPORTATION 


United States were found to be unduly prejudicial to the extent that they exceeded 
the rates on other wallboards. The Commission found that the undue prejudice 
must be removed by establishing the same rates on compo-board as those appli- 
cable on wallboards made of fiberboard or pulpboard. 

The complainants in Compo-Board Co. v. Alton R. Co. showed that the carriers 
had violated section 3 and the order of the Commission by establishing a higher 
rate on compo-board than on other wallboards. The Commission said in this 
report: 

The violation by the carriers of an order of this Commission prescribing a 
relation between rates to remove undue preference and prejudice does not create 
a presumption that shippers have been damaged thereby. Unless there is a 
showing of actual damage caused by the violation of the order no reparation can 
be awarded.” 

It will be observed that in this case the carriers not only violated section 3 of 
the Interstate Commerce Act but also an order of the Commission which had the 
effect of law. Notwithstanding this, however, because the complainant could not 
prove that he suffered pecuniary loss, which loss he would not have suffered if his 
competitor had not had the benefit of a preferential rate, the Commission was 
unable to award him damages in the case. The Commission could have made 
no other decision in view of the ruling of the Supreme Court in Pennsylvania 
R. Co. v. International Coal Mining Co. (230 U. 8. 184). (See pp. 1621 and 5343, 
Com. Digest.) 

Is this the same adequate protection to the public as that afforded by section 4? 
Obviously not. Under that section at present carriers are forbidden under pen- 
alty of law to charge a shipper a higher rate for a shorter than for a longer haul, 
except as authorized by the Interstate Commerce Commission. The shipper is 
not compelled to pay the higher rate and assume the cost of an expensive legal 
proceeding to obtain redress. Under the proposed bill carriers may charge the 
higher rate without obtaining the approval of the Commission. The shipper 
would be forced to pay such rate and incur further expense if he sought to obtain 
reparation. 

Section 4 prevents discrimination, section 3 remedies, or is intended to furnish 
a remedy, for discrimination. 


WHO WILL ACTUALLY BEAR THE BURDEN OF PROOF UNDER H. R. 1668 AND THE 
POWER OF SUSPENSION? 


The amendments proposed in the bill H. R. 1668 provide that the burden of 
proof shall be upon the carrier when rates proposed by the railroads are under 
attack before the Interstate Commerce Commission. The sole accomplishment 
of this provision is to reverse the order of witnesses. When applications are sub- 
mitted to the Commission to establish rates not in conformity with section 4, such 
applications must have attached thereto an exhibit showing ton-mile revenue, car- 
mile revenue, train-mile revenue, et cetera. From such exhibits the Commission 
decides whether temporary relief shall be granted, and if not granted, hearings 
are set, and the railroads must prove their case. Opponents and interested ship- 
pers may appear at such a hearing. No burden of proof is upon the shippers. 
The burden of proof is upon the carriers to justify their proposed rates, and they 
cannot be made effective until authorized by the Commission. 

Under the bill H. R. 1668 higher rates for shorter than for longer distances 
may be filed with the Commission without applying for or obtaining its approval, 
and the shipper becomes responsible for placing testimony before the Commis- 
sion. He must first file a petition before the Commission requesting suspension 
of discriminatory tariffs; second, he must appear and present a prima facie case 
proving discrimination; and last is the unmentioned burden which producer and 
shippers would assume, the investigation of every tariff. This would be impos- 
sible, first, because tariffs of proposed rates are not available to shippers generally, 
especially farmers; and secondly because they have not the necessary experience 
and expert knowledge of tariffs to enable them to analyze and determine the effect 
of a complicated rate adjustment, or the means to employ expensive traffic man- 
agers not only to study and construe all tariffs but to institute proceedings before 
the Commission. It, likewise, is necessary for a traffic expert or manager to 
appear before the Commission and to offer the prima facie case with its attend- 
ant papers, graphs, exhibits, and other matter. Farmers and producers are find- 
ing it most difficult to maintain themselves on the meager returns from their 
products. They have no funds with which to purchase the protection now afforded 
them by the Commission pursuant to the present fourth section. Only eternal 
vigilance on the part of those affected will prevent discriminatory and unduly 
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prejudicial rates —unless railroad policy has reversed itself. Railroads and most 
of the shipper proponents of this bill maintain traffic departments on a permanent 
basis as @ necessary expense. 

Under the bill H. R. 1668 the railroads will pubhsh their tariffs and rates which 
May or May not be discriminatory. If they are discriminatory it will be the duty 
of the aggrieved parties to establish that prejudice. The burden of proof will be 
not upon the railroads but upon those seeking a suspension of the rates. The 
proviso placing the burden of proof on the railroads in the bill (H. R. 1668) thus 
becomes in fact meaningless, regardless of phraseology or proponent’s contentions. 

If anything further was needed to show the utter fallacy of the contention of 
the proponents of this bill that section 4 affords no protection to the shipping 
public that is not also afforded by other sections of the act, it is abundantly sup- 
plied by the fact, that prior to the 1910 amendment to that section, shippers in 
southern, southwestern, and inter-mountain territories, where the rates generally 
were in contravention of the long-and-short-haul rule, tried vainly for more than 
20 years to obtain relief from the burdens imposed upon them by discriminatory 
rates of that character. Complaint after complaint was filed with the Interstate 
Commerce Commission against the unjust and unreasonable practices of the 
carriers in charging higher rates for shorter than for longer distances anc tnou- 
sands of dollars were spent by the business interests, and State commissions in 
those sections in the prosecution of those complaints. Notable among these may 
be mentioned those filed by the city of Spokane, Wash., and the Railroad Com- 
mission of Nevada, previously referred to. Notwithstanding the combined efforts 
of the shipping interests, municipalities, and State commissions in these sections, 
the Intersiate Commerce Commission, bound by the decision of the Supreme 
Court in Jntersiate Commerce Commission v. Alabama Midland Ry. Co. (188 U.S. 
144), was powerless to render any adequate relief, and the unjust discriminations 
resulting from the disregard of the long-and-short haul rule were not corrected 
until the ‘Commission was given additions! powers by the 1910 amendment to 
section 4 to deal with these conditions. During all this peviod, sections 1, 2, and 
3 were integral paris of the Interstate Commerce Act, but proved to be of little, 
if any, assistance in bringing about the correct on of the innumerable discrimina- 
tions growing out of the disregard of the long-and-short-haul rule with which the 
country was literally honeveombed at that time, and it was because of the ineffi- 
cacy of those sections of the act to protect the public against the discriminations 
declared to be unlawful by the original section 4, that the fourth section was 
amended in 1910 to enlarge the powers of the Commission to put an end to such 
discriminations. 

Nor may the power of suspension vested in the Commission be relied upon to 
serve in any degree the purpose of the present section 4. The proponents of this 
bill must know that the suspension power was conferred upon the Commission 
by the amendment to the Interstate Commerce Act of June 18, 1910, which bill 
in another of its parts also enlarged the powers of the Commission under section 4. 
It was not considered then, and it has not been demonstrated since, that this 
suspension power would serve the same purpose as section 4. Obviously, if it 
had, it would have been wholly unnecessary to amend section 4 at the identical 
time the act was amended to include the suspension power. 


DOES SECTION 4 UNDULY RESTRICT THE RAILROADS? 


Proponents of the bill (H. R. 1668) emphatically state that “the railroad indus- 
try is the only form of transportation handicapped by a restrictive fourth section.” 
That statement would seem to wear the cloak of legitimacy until the further 
statement is hear from railroad sponsors of this bill: “regulation of competitive 
forms of transportation would not remove the necessity of the elimination of the 
long-and-short-haul clause from section 4.’’ And when the latter declaration is 
coupled with the former, thev both fall of their own weight. 

But what are the facts? Does the fourth section restrict railroads from com- 
peting to the point that seven great transcontinental roads can no longer sustain 
themselves? We are told by proponents that traffie originating in and destined 
to interior points is not of sufficient volume to permit the continued private opera- 
tion of the Great Northern, the Northern Pacific, the Milwaukee, the Union 
Pacific, the Southern Pacific, the Santa Fe, and the Western Pacific. It is true 
that the Milwaukee and the Western Pacific both showed deficits in 1937 and they 
are in fact bankrupt. But lest it be forgotten, one-third of all railroad mileage is 
in bankruptey, and another third is on the brink of receivership. But more 
important is the astounding fact that the other five transcontinentals actually 
showed a net profit. The Union Pacific had a net income of $17,275,357 in 1937. 
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The railroad statement that regulation of competing forms of transportation 
is no substitute for the bill (H. R. 1668) seems correct because neither water nor 
motor carriers have shown any disposition toward violating the long-and-short- 
haul principle of rate making. A thorough examination of the record (1938 
Senate hearings) fails to disclose any opposition by competing forms of trans- 
portation to such a principle. The evidence tends to show that under their 
methods of operation rates generally conform to the long-and-short rule, but if 
there is a necessity for such legislation it should be enacted. If the railroads are 
placed at a disadvantage in the absence of such a provision in the Motor Carrier 
Act or because of water-carrier practices, the situation should be altered by the 
Congress. However, the record fails to show any advantages to either motor or 
water carriers because of such absent long-and-short-haul provision, and if there 
were no advantages to them there were no corresponding disadvantages to the 
railroads in the competition for traffic. 

It should not be forgotten that it was a Congress reflective of strong prevalent 
public opinion that first inserted the long-and-short-haul clause in 1887. It 
should not be forgotten that Congress amended the fourth section in 1910 because 
its intent had been virtually nullified by a Supreme Court decision which rendered 
the long-and-short-haul clause inefficacious; and it should not be forgotten that 
a Congress thoroughly incensed at violations of the same principle inserted the 
reasonably compensatory, the equidistant, and the potential competition clauses 
in the fourth section in 1920. 

To the Congresses which made the above amendments to the fourth section it 
would be absurd to say that the change proposed by H. R. 1668 is procedural. 
And to those who so contend let it be said that to remove the long-and-short-haul 
clause is to functionally and basically change the Interstate Commerce Act. 
Section 4 is a preventive, section 3, a remedy. A remedy to an injustice, rather 
than prevention of injustice, is that which H. R. 1668 offers the shippers of this 
country—the intermediate points in the South, East, and West, and the public 
of the United States. 

If a remedy underlies a preventive, if a remedy is more fundamental and sub- 
stantive than the prohibition, then the bill (H. R. 1668) makes no basic change 
in the Interstate Commerce Act. The case which is so often cited by proponents 
of this legislation—East Tenn. & C. Ry. v. Interstate Commerce Commission (85 
Fed. 107, 99 Fed. 52, and finally, 181 U. S. 1)—as authority for the proposition 
that section 3 underlies section 4, was finally decided in October 1900, 20 years 
before Congress amended the Interstate Commerce Act in such manner as to 
give this Nation a really effective long-and-short-haul clause. This case was 
likewise decided 3 years after the Alabama Midland Railway case which virtually 
nullified the original long-and-short-haul provision. 


WATER CARRIERS AND THE FOURTH SECTION 


The Transportation Act of 1920 by which the fourth section assumed its present 
form, stated: 

“Tt is hereby declared to be the policy of Congress to promote, encourage, 
and develop water transportation, service, and facilities in connection with the 
commerce of the United States, and to foster and preserve in full vigor both 
rail and water transportation.”’ 

Congress reiterated this policy in the Merchant Marine Acts of 1920 and 1936. 
The above policv was adopted by Congress when the national need for a merchant 
marine was most apparent. We had just emerged from the great World War, 
every available American ship had been utilized to transport our soldiers and our 
supplies to the battlefields of France. That Congress was stung by the reflection 
that our soldiers had in effect ‘‘hitch hiked” to the battle fronts upon the friendly 
ships of allies. The importance of a merchant marine capable of service in time 
of a national emergency is something about which we are all keenly aware. | Dur- 
ing the World War it was necessary to draft every water carrier; intercoastal 
ships were ordered into the service of this Nation and the rights of their patrons 
were overlooked for the national good. A Congress, resolute, in its intention 
that this country should never again find itself in such condition, declared that 
water transportation must be fostered. 

These repeated declarations of policy by Congress are, of course, without legal 
effect (Mississippi Valley Rarge Line v. United States, 292 U. S. 282), but they 
do clearly indicate the desire of Congress: the appropriations for the development 
of rivers and harbors and shipping subsidies have been the means of congressional 
execution of this policy to the end that shippers of the United States would be 
better served with transportation facilities of every kind. 
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Representatives of water carriers as well as impartial observers have without 
reservation declared that enactment of the bill, H. R. 1668, would destroy any 
system of water carriage that this country presently enjoys. (See pp. 821-845, 
Feltus, Senate hearings, 1938.) Enactment of the bill would mean that the rail- 
roads would offer a speedier service at rates with which the water carriers could 
not compete, for they generally lack the ability to assess higher rates at some 
intermediate point and to thus balance their revenues. 

Mr. Feltus further pointed out to the committee that consideration of the pend- 
ing bill was in itself seriously retarding the development of the Mississippi water- 
way program. Investors are hesitant to place capital in a barge line which could 
be destroyed by a single act of Congress. 

Knactment of this bill would, of course, destroy the means of livelihood for 
over 100,000 employed by intercoasta! shipping interests. 

In the hearings before the Interstate Commerce Commission wherever the rail- 
roads have established to the satisfaction of the Commission that the proposed 
fourth-section rates to meet water competition are ‘‘reasonably compensatory’ 
the Commission has permitted the railroads to establish the reduced rates. Where 
the rates proposed by the railroads were not ‘‘reasonably compensatory” or 
involved undoubted collateral losses the Commission has refused to grant fourth- 
section relief; thus preventing the railroads from sustaining financial loss merely 
to deprive the water carriers of a portion of the traffic. However, the Interstate 
Commerce Commission has granted relief to the railroads under the present pro- 
visions of the fourth section in situations involving water-carrier competition on 
the Pacific coast, on the Atlantic coast, in the intercoastal trade and in the Missis- 
sippi Valley. The present fourth section is amply adequate provided the rail- 
roads establish the justification of their reduced-rate proposal to the Interstate 
Commerce Commission. 


HAS THE FOURTH SECTION RETARDED DEVELOPMENT OF THE INTERIOR 


The fourth section has not retarded the development of the great interior and 
intermediate territory; rather it has materially aided the economie and social 
development of such localities. Commissioner Eastman in his statement to the 
committee (appended) clearly demonstrated the growth of the interior and inter- 
mediate territories with statistics furnished by the Government of the United 
States. This prevention-of-natural-development argument had been previously 


advanced by the proponents of the billl, but because it is so susceptible to refuta- 
tion, for the first time since long-and-short haul agitation began in Congress it was 
not advanced at a congressional committee hearing when the Committee on 
Interstate Commerce conducted hearings on the bill in 1938. 

It is true that the repeal of the fourth section would give Chicago access to 
Pacific coast markets. It would make of Chicago the wholesale center for the 
entire intermeaiate and intermountain territory. But notwithstanding this, the 
Chicago Board of Trade sent a representative to express their opposition to the 
measure (pp. 518-527, Senate hearings, H. R. 1668). 


WILL REPEAL OF THE LONG-AND-SHORT-HAUL CLAUSE INCREASE RAIL REVENUES? 


Representatives of railroad management have repeatedly stated that they did 
not want the Interstate Commerce Act repealed or the Commission abolished. 
These representatives of the rail industry do not want complete freedom becausé 
it would almost certainly end in ruinous and cutthroat competition betwee1 
themselves as well as competing forms of transportation. A svstem of rebates to 
favored shippers, ruinously low rates, unbridled and cutthroat competition 
among the railroads prior to 1887, had paralyzed the transportation facilities of 
this Nation. It was that condition, it was under those circumstances that the 
Interstate Commerce Act was enacted. 

When the repeal of the long-and-short-haul clause is being considered, it is 
well to bear in mind that most fourth-section relief applications are denied 
to prevent the movement of traffic between competitive points on circuitous 
routes at such rates that are not reasonably compensatory. It is to prevent sheer 
waste in transportation. It is to prevent dissipation of assets in a competitive 
fight, not between competitive forms of transportation, but betwcen competitive 
rail lines. 

For 9 years after enactment of the present fourth section railroad revenues 
mounted and the volume of railroad traffic increased, until in 1929 the railroads 
of the United States moved 2,584,333,000 tons. In that same year intercoastal 
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1,707,748,000 revenue tons while intercoastal carriers’ volume reached a total of 
8,054,256 tons, of which 1,208,813 consisted of oil and another 1,623,537 of lumber, 
and for the transportation of which the railroads do not contend they can compete. 
Commodities other than lumber and oil move in private bottoms, and regardless 
of the rates offered by railroads these tonnages would in all likelihood continue 
to move by water. The above tonnages indicate that the volume of traffic 
moved by water showed a corresponding proportionate decrease between 1929 
and 1936. 


Transportation by the railroads of all intercoastal competitive tonnage 
would not materially increase railroad revenue. This conclusion is inescap- 
able in the light of the facts relative to actual tons moved. Traffic in such 
quantities as to restore adequate rail revenue is just simply nonexistent. 


To give railroads the right to determine their own competing rates would not 
only destroy the intermediate points, but—if history is a teacher—it would also 
destroy the water carriers and the financial well-being of the railroads themselves. 
In the mad competitive scramble for tonnage, railroads, no longer hampered by 
the reasonably compensatory clause, would undoubtedly establish rates which 
would destroy themselves. Experience dictated the fourth section; experience 
must preserve it. Theories and contentions advanced by overenthusiastic 
proponents is no adequate substitute for lessons learned in the past. 


RAILROAD EMPLOYMENT WILL NOT BE SUBSTANTIALLY INCREASED BY ENACTMENT 
OF THE BILL H. R. 1668 


Most effective of all the proponents in advancing the bill (H. R. 1668) have been 
the organized railroad employees—and this notwithstanding the fact that the 
crafts will benefit only so much as a greater distance between the engine and the 
caboose improves their lot. The minority of the Committee on Interstate Com- 
merce honestly and sincerely feel that if the enactment of this bill would relieve 
the present tragic unemployment that currently exists among railroad men it 
would be worthy of further and more favorable consideration. Though the bill 
might increase the volume of freight moved by rail, such volume would be rela- 
tively infinitesimal and would not restore jobs for rail workers. Neither the 
proponents nor any one else contends that enactment of this bill will create new 
traffic. It will at most cause a diversion of tonnage. Common carriers by water 
moved 5,221,916 competitive tons (1936, last year for which statistics are 
available) between coasts as compared with a general railroad tonnage of 
1,011,530,000 for the same year. Railroad tonnage was over 990 percent greater 
than that moved by intercoastal common carriers by water, or if the railroads 
were to completely replace this shipping it would increase railroad traffle volume 
by less than 1 percent. Of course all railroads would not benefit, but if the seven 
transcontinental railroads handled all the tonnage that now goes by water their 
volume would increase by some 3 percent. Railroad workers on those particular 
lines might know a small degree of greater employment at the expense of some 
100,000 marine workers whose jobs would thus be destroyed. Increased length 
of freight trains would be the only result of such increased volume, and not 
materially increased employment. Greater volume of railroad tonnage will not 
solve railroad unemployment. 

‘‘Whatever the future may hold in the way of increased industrial activity and 
larger traffic volumes for the railroads, relief from the intolerable unemployment 
in the railroad industry cannot be hoped for on the sole basis of greater traffic volumes.” 
[Italics supplied.] 

And that clear, frank, and forceful statement is not from the minority of the 
Committee on Interstate Commerce, it is not from one of those who opposes the 
enactment of the bill, but from one who has endorsed the measure. That state- 
ment was made by the chai. man of the Railway Labor Executives Association, Mr. 
Alexander F. Whitney, then and now president of the Brotherhood of Railroad 
Trainmen. (See p. 55, hearings before Senate Committee on Interstate Com- 
merce on 8. 2519, 2d sess., 73d Cong.). The president of the railroad trainmen 
realized then, and in all likelihood now, that increased volume would not of itself 
furnish work for unemployed railroad men. Yet, that is the sole basis upon which 
railroad workers have, in most cases, endorsed the bill. Mr. Whitney continued 
to say at the same time he made the above statement: 

‘Railroad management have stated that they can now handle a 20-percent 
increase in business without any increase in employment. The improvement in 
efficient operation and the increase in the productivity of the railroad employees 
has been so pronounced that experts on the subject have stated the railroads 
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will be able to obtain as large a net return as that of 1929 if only 50 percent of 
the depression decline in traffic is restored.’’ [Italics supplied.] 

Mr. Whitney is undoubtedly correct in his statement that greater volume of 
traffic will not solve railroad unemployment and that railroads could handle a 
considerably greater volume of traffic “without any increase in comiidieieman.” 
Mr. Worthington, appearing in behalf of railroad management in the transcontin- 
ental cases of 1932 (supra) (Senate hearings, H. R. 1668, 1938, p. 569), stated: 

“In the present case applications have been made for rates upon both east and 
west-bound business, thus preserving the balance of traffic and minimizing empty 
haul. 

“Tf the traffic gain should be greater west-bound than east-bound, as is probable, 
as like commodities moving through the Canal preponderate largely west-bound, 
a very large part of it can be accommodated in trains now operated to fill them 
up from 1,757 tons to 2,087 tons or more, causing no increase in train mileage, 
and such traffic can be moved at the very low cost estimated for added traffic 
where increase train mileage is not involved. After filling up the west-bound 
trains to the tonnage of the east-bound trains, further increases in west-bound 
traffic would require the higher cost stated where pro rata increase in train mileage 
is necessary. 

“For the 2 years 1926 and 1927, for every hundred gross tons moved west-bound 
there was a movement of 125 gross tons east-bound. Therefore, particularly as 
to west-bound traffic, there is great opportunity to fill out trains at very little 
additional expense for movement. In fact, I would estimate that we can ac- 
commodate in such trains, without increased mileage, a large share of the volume 
of traffic now moving west from the Atlantic coast to California. 

“Locomotives hauling west-bound trains had in 1927 a potential hauling capacity 
of 2,300 tons, whereas the actual load was onty 1,757 tons. 

“There is also some unused capacity with respect to east-bound trains, which 
addition to traffic volume in that direction would permit of utilizing, through 
the well-known rule, that as traffic volume is increased opportunities for maxi- 
mum train loading are more fiequent and there is less necessity for sending 
out underloaded trains to complete movement of traffic offered. In the east- 
bound direction potential capacity of locomotives was 2,300 tons and actual load 
2,087 tons, in both cases gross tons, showing that a share, at least, of the east- 
bound traffic also might be used to fill out existing trains to their locomotive 
ratings.” 

In his brief excepting to the examiners report Mr. Bell, attorney for the Southern 
Pacific in the same case (supra) informed the Commission that his railroad could 
increase west-bound traffic over 23 percent and east-bound about 15 percent with- 
out increasing employment. The following appears in the brief: 

“Protestant contends that the only out-of-pocket cost study respecting rail 
operations which should be given consideration in disposing of the applications 
is that computed on a basis of added train mileage. 

“This likewise finds no support in what is contrary to undisputed facts of record. 
Locomotives hauling west-bound trains have a potential hauling capacity of 
2,300 tons, whereas the actual load was only 1,757 tons. East-bound the poten- 
tial hauling capacity was 2,300 tons and the actual load 2,087 tons, showing that 
a share, at least, of the east-bound traffic might also be used to fill out existing 
trains to their ratings.” 

Thus from railroad management and from representatives of railroad labor, 
are corroborated the conclusion of the minority of the Committee on Interstate 
Commerce that no substantial reemployment of railroad workers can be obtained 
through greater traffic volume for railroads—the only possible way in which the 
bill could benefit the great mass of railroad labor. 

Let it be said for railroad labor that it consistently refused to endorse repeal of 
the long-and-short haul until the last 3 or 4 years. Local lodges, the basie units, 
in different brotherhoods less than 10 years ago actually endorsed the Gooding 
bill and measures designed to strengthen the present fourth-section provisions. 
In 1935 national officers of the brotherhoods attributed railroad unemployment 
to increased productivity of the workers. In that connection it should be stated 
that the productivity of rail-workers has increased more rapidly than rail wages. 
Mr. Whitney, president of the Brotherhood of Railroad Trainmen, stated to the 
Committee on Interstate Commerce (p. 55, hearings on S. 2519, 1934): 

“In the last decade, productivity of railroad workers has increased by leaps and 
bounds, but nothing has been done to overcome its evil effects on the workers. 
The result is that hundreds of thousands of skilled railroad workers of years of 
training in the safe and efficient transportation of people and property have been 
forced into the bread lines.” 
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Repeal of the long-and-short-haul clause would not overcome increased produc- 
tivity agd its attendant unemployment. It would seem that shorter hours or 
some like limitation is the only means of overcoming railroad unemployment. 


THE VIEWS OF INTERESTED PARTIES AND ORGANIZATIONS AND AGENCIES 


During the past 3 or 4 years there has descended upon the Congress unprece- 
dented propaganda. Letters, telegrams, and communications have been received 
which bear an indelible stamp of propaganda, nearly all of which urges enactment 
of this legislation. Railroads and the proponents of this measure are possessed 
of the facilities which have in an appreciable measure crystallized public sentiment 
in favor of the bill. Endorsements of this legislation have been received by Mem 
bers of Congress from persons obviously without a complete understanding of 
the measure. 

Lobbies have been and are being maintained by the railroads, by railroad- 
emplovee organizations, and by the Chicago Association of Commerce, all of which 
have done effective work. The railroads believe that the privilege to engage in 
wholesale rate-cutting practices warrant such an expenditure of funds; the Chicag« 
Association of Commerce believe the possibility of making that city the point from 
which commodities produced in their area may be supplied to coast markets in 
competition to goods produced elsewhere in more naturally advantageous geo 
graphical localities justifies their activities; and railroad emplovees entertain the 
idea that railroads are unfairly hampered in their competition with other carriers 
and that any greater freedom accorded railroads would result in increased 
employment. 

The fact that railroads can establish rates lower for a long haul than for a short 
haul, when justified, is overlooked. The fact that unlimited freedom of com 
petition onee resulted in disaster for the railroads is overlooked. The fact that 
total tonnages being moved by intercoastal water carriers is relatively infinitesimal! 
is too often overlooked. 

Extravagant and elaborate lists of H. R. 1668 endorsers have been offered for 
the record. tepeatediy have organizations listed as favoring this legislation 
denied such endorsements. Mr. Charles IF. Blaine, representing the American 
National Livestock Association, the Arizona Woolgrowers Association, the Arizona 
Farm Bureau Federation, and other shipper interests, on page 570, Senate 
hearings, 1938, stated: 

‘In that connection, please bear in mind that the Southern Pacific is onlv one 
of the transcontinental routes; there are six others. Here is a line that said in the 
peak-tonnage period that it did not have loads for its locomotives and trains and 
that it could handle practically 200,000 tons west-bound in trains that were then 
running. Divide that tonnage among seven lines. 

“Gentlemen, it is my best judgment that there would not be anv increase in 
employment in train and engine service if the rails were to get all of the Panama 
Canal traffic that they say they could handle. They say that under any rate 
adjustment thev could not get the iron, steel, oil, and lumber traffic, but let us 
just consider the other traffic. 

‘IT eannot leave the stand without pointing out, in conclusion, the misleading 
and false propaganda that has been going the rounds of this Nation during the 
past 4 or 5 years respecting this matter. Even today, when I come to Washington, 
I find that our organization, an organization that has been opposing this Pettengill 
bill for vears, 8,100 before it, and 12,201 before that, is shown in a statement 
furnished by the proponents of the bill, if you please, as supporting the bill. | 
recognized some others on there that are in the same category, but who are op- 
posing the bill as vigorously as we are. Yet they find their names in the record 
as supporters of the bill. 

‘That is one form, but it is only one of the various forms that are used by the 
proponents. They have had men whose jobs were to go to business firms and 
ask for letterheads. When they were asked what the letterheads were wanted 
for, the reply was that it was to give a reduction in the rates. 

‘“* “Tf you will give us your letterhead, we will get you a reduction in rates.’ 

“The next morning the letterhead was brought back, and on it was a letter to 
a Congressman or Senator, asking for support of the Pettengill bill. I have put 
one of them in the record of a previous hearing. I have many of them. 

‘hen they would send an employee out to secure signatures. We have some 
of those. The campaign has been very costly, and we submit that the real pur- 
pose is to vest in the carriers the power to coerce and destroy. 

“In behalf of my principals, I ask that the bill be not passed. I thank vou for 
your kindness.” 
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With reference to certain organizations representing agricultural interests 
reported by proponents to have endorsed the bill (H. R. 1668) the Idaho Publie 
Utilities Commission in a statement filed (pp. 1280 and 1281, Senate hearings, 
1938) offered this explanation: 

‘*4. Most of the important farm and livestock organizations appeared in oppo- 
sition.— Most of the important farm and livestock agencies are opposed to the 
bill, and we say this advisedly because of the claim by the railroads of support 
to the bill by the American Farm Bureau Federation. In the House proceeding 
on this bill the American Farm Bureau Federation officially recorded opposition 
to H. R. 1668 based upon a resolution adopted at their annual convention shortly 
previous to said House committee hearings. Subsequently a meeting of the 
executive committee was held in Washington and said executive committee 
disregarding the action of the national convention arbitrarily concluded to endorse 
H. R. 1668 At the next succeeding annual convention of the American Farm 
Bureau Federation held in Chicago the convention refused to endorse H. R. 1668, 
and because of this refusal by the national convention the executive committee of 
said organization did not appear before the Senate committee either for or againt 
the bill. The National Grange was represented, in opposition to the bill, by their 
Washington representative; the national organization of the Farmers’ Union 
opposed the bill through the appearance of its president. Many of the State units 
of said National Farmers’ Union, and all of their marketing agencies engaged in 
the handling of commodities for their farmer members, were represented in 
opposition to the bill by a witness appearing in their behalf ” 

On March 25, 1938, before a subcommittee of the Senate Committee on Inter- 
state Commerce investigating railroad finance, Mr. Pelley, president of the Asso- 
ciation of American Railraads, admitted that western railroads have paid wages 
and expenses of its employees to work for the enactment of the bill (H. R. 1668). 
Mr. Pelley further declared that there was nothing wrong in such railroads paving 
their employees wages while they were absent from their regular work and while 
they were furthering the cause of the Pettengill bill. To this observation, the 
chairman of the subcommittee replied nothing except that the emplovees were 
not under such conditions representing their truly independent views and interests. 

It is true that certain shippers in the intermountain territory have endorsed 
passage of this bill. The proponents never fail to point out that certain western 
mining interests as well as the sugar-refining industry urge the measure. In that 
connection it should be noted that rates on copper from Montana never violated 
the lopg-and-short-haul rule. The copper interests of that State were furnished 
arate, the principle of which was not extended to producers of woo! beef, or grain. 
It was not rates on copper but rather the rates on the latter commodities that 
violated the long-and-short-haul clause. The following table is attached to show 
the rates on copper before and after the long-and-short-haul clause amendment of 
1910: 


Rates on copper, carloads 


| Rates in dollars and cents per ton of 2,000 pounds] 


From 


Butte, Mont., Ar 
( mmodity mm Seattle, Wash conda, Mont., Hel- lack Eagle, Mont 
‘ os ah ena, Mont 


Aug. 1, ide Aug. 1, Sas 
1910 Present 1910 Present 


Copper (blister, bais, | New York, N. Y $14. 50 $14. 85 $10. 00 
pip, ete 

" Do Boston, Mass__- 14.90 15. 62 10. 40 

Do Philadelphia, Pa 14. 10 14. 41 9. 60 

Copper (concen- | New York, N. Y 14. 50 19. 80 10. 00 
trates). 

Do. Boston, Mass 14. 90 19. 80 10. 40 

Do Philadelphia, Pa 14.10 19. 80 9. 60 


The above rates should be compared with those on wool which appear in this 
report (p. 2) and which show that from Billings, Mont., to Boston the rate on wool 
was $1.75 a hundred, and from Seattle to Boston, a distance of nearly 1,000 miles 
farther, the rate was $1. 
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Likewise endorsements given this bill by the sugar companies of Montana, 
Wyoming, and Colorado should be considered in the light of all the facts. Sugar 
interests have never suffered abusive rates; even now sugar has a blanket rate 
from Billings to Minneapolis and Chicago of 27 cents, but the rate on farmers’ 
grain is 42 cents to Minneapolis and 54 cents to Chicago. Fourth-section relief 
has been generously given (pp. 6, 7, 8 of this report). 

Shippers in the intermediate localities, all of those in the intermountain territory 
except the favored few, and the public whose memories of freight rates extend past 
the 1920 and 1910 amendments have not endorsed the repeal of the long-and-short- 
haul clause. And those shippers at intermediate points, who are presently heard 
to commend the measure, if it is enacted, in the judgment of the Minority, will be 
appearing before a succeeding Congress asking for the reinsertion of the vital 
long-and-short-haul and reasonably compensatory clauses of the present fourth 
section. 

Marine interests, shipper organizations, most farm groups, many labor organiza- 
tions, ports and port areas, waterway development associations, and the interested 
Government agencies oppose the measure. Those directly charged with the regu- 
lation of railroads, the entire 11 members of the Interstate Commerce Commission, 
individually and collectively, vigorously and actively oppose the bill. (The 
complete statement of Hon. Joseph B. Eastman, Interstate Commerce Commis- 
sioner, is appended to the report.) The Maritime Commission has expressed its 
disapproval of H. R. 1668. General Ashburn, president of the Inland Waterways 
Corporation, appeared before the Senate committee and fully explained the oppo- 
sition of that Federal agency to the bill. The Maritime Commission letter to the 
Chairman of the Interstate Commerce Committee and the complete statement of 
Major General Ashburn are appended to the report.) 

State commissions, State regulatory bodies, have in the great majority expressed 
their active opposition to the bill. One State commission, that of Illinois, sent a 
representative to urge passage of the measure. Another State commission, that 
of Minnesota is on record for the bill. While a few did not express the opposition 
which the great majority declared through representatives or communications, it 
is significant that only the Illinois commission approved. 

It is significant that in the Message from the President of the United States 
transmitting his Recommendations for Means of Immediate Relief for Railroads, 
April 11, 1938, House Document No. 583, Seventy-fifth Congress, third session, 
repeal of the long-and-short-haul clause was not suggested as‘a means for the 
relief of railroads. 

We, a Minority of the Committee on Interstate Commerce, because of the views 
we have herein expressed, recommend that the bill (H. R. 1668) do not pass. 


B. K. WHEELER, 
Harry 8S. TRUMAN, 
HENRIK SHIPSTEAD. 


(The statements of Hon. Joseph B. Eastman, the letter of the Maritime Com- 
mission, and the statement of Maj. Gen. Thomas Q. Ashburn are as follows:) 


STATEMENT OF JosEPH B. EASTMAN, MEMBER OF INTERSTATE COMMERCE Com- 
MISSION, WASHINGTON, D. C. 


Senator Hitt. Mr. Eastman, we will be glad to have you proceed in your own 
way and make any statement you see fit with reference to this bill now before the 
committee, known as the Pettengill bill. 

Commissioner Eastman. Mr. Chairman and gentlemen of the committee, my 
name is Joseph B. Eastman. I am a member of the Interstate Commerce Com- 
mission and am appearing here in opposition to H. R. 1668. 

In that opposition I represent the Commission. Nine members of the Com- 
mission oppose any change ip the fourth section, except the elimination of the 
so-called equidistant clause. Commissioners McManamy and Lee oppose even 
that change. 

I realize that the hearings you have had here have been very long and burden- 
some, and for that reason I am going to try to be as brief as I can. Probably 
what I shall say will cover what others have said, but I do not know of any way 
to avoid that. 

This bill, of course, would eliminate what is known as the long-and-short-haul 
clause of the fourth section. I want, very briefly, to say something about the 
history of that clause, because I think that history is rather important. 
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It. goes back to 1887, when the Interstate Commerce Commission was created, 
or 51 years ago. Of course, the charging of a lower rate for a longer distance 
than for a shorter distance, over the same line or route, is on its face a peculiarly 
flagrant case of discrimination or preference, requiring strong defense. In 1887 
the country was shot through with discriminations of that kind. They existed 
everywhere but were particularly prevalent in the southeastern part of the country 
and in the so-called intermountain section. 

In the Southeast railroad rates were formed on what was called the basing- 
point system. In other words, there were a certain few of the larger places in 
that territory which had the benefit of low rates, and the intermediate points 
were charged higher rates, which were based on those to or from the basing points. 
As the Commission at that time said, at the intermediate points there existed a 
depression in business rather than in rates. 

The reaction from that situation was what produced the fourth section in the 
Act to Regulate Commerce in 1887. In other words, this particularly flagrant 
form of discrimination was especially dealt with and prohibited. That prohibition 
was spelled out in response to an outraged public opinion. It is not too much to 
say, in fact, that the situation with respect to those long-and-short-haul discrimi- 
nations was one of the chief reasons for the creation of the Commission. If 
anyone will read the first annual report of the Commission, I think that will be 
clear. 

It is a matter of interest also that the House of Representatives, which in those 
days was the body that was closer to the public, at that time voted for an absolute 
prohibition. The Senate was the body which introduced the granting of relief. 
It is also a matter of interest that similar prohibitions are almost uniformly con- 
tained in State laws, and even in some State constitutions. 

Originally the section contained, as you know, the words “under substantially 
similar circumstances and conditions.’”’ Those words were finally interpreted by 
the Supreme Court, in various cases which were brought, in a way which resulted 
in a substantial nullification of the section. That became clear finally in 1897. 

There was, however, continual public agitation to eliminate those discrimina- 
tions, with the result that in 1910, in the Mann-Elkins Act, the words ‘‘under 
substantially similar circumstances and conditions’? were taken out. There 
was continued public agitation, however, for a strengthened fourth section, and 
that resulted in the changes which were made in the Transportation Act, 1920. 

Now, to me—and I came on the Commission in 1919— it is a matter of interest 
that after 1920 and until the depression in 1930, the agitation was all for a still 
further strengthening of the fourth section, and the Commission appeared here 
in Opposition to such action. The complaint was that the Commission was too 
lax in administering the section. However, since the depression we have had this 
movement to repeal or emasculate the section, and the complaint is that the 
Commission is not too lax but rather too stringent in its administration. 

I have gone over that history, briefly, merely to make the point that a provision 
of law of such age, background, and history ought not to be done away with, or 
even disturbed, lightly. It is a long-established institution, entitled to the respect 
that such institutions should have. 

Now, what are the reasons for this bill? As I understand it there are two main 
reasons, which seem to me mutually contradictory, and neither one of which I 
believe to be sound. 

In the first place, it is alleged that the railroads are now beset on all sides by 
competition from other forms of transportation; that by a niggardly and drastic 
administration of the fourth section, they have been prevented from meeting this 
competition effectively and getting their fair share of competitive traffic. And 
further, that this bill would change the situation and make it possible to add 
greatly to railroad traffic and revenues, with a consequent marked improvement 
in railroad financial condition and also railroad employment. That is one of the 
main reasons advanced. 

The other reason seems to be this: That the Commission could and would 
protect the public interest to the same extent under H. R. 1668 as under the 
present law, but the railroads and the shippers would be freed from burdensome 
and unnecessary procedure, full of red tape, which costs them much time and 
money. 

I am going to undertake to discuss these two reasons, starting with the one I 
stated first: ’ 

Is it true that because of the fourth section the railroads have been deprived 
of a fair share of competitive traffic? And is it true that this bill, if enacted into 
law, would give them a much larger share of competitive traffic, and improve their 
earnings and employment greatly? 
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In my judgment it is not true. It certainly is not true with reference to the 
competition of motortrucks. Motortrucks are especially efficient on the short 
hauls, and 

Senator Bone (interposing). Mr. Commissioner, do you think the railroads 
themselves are convineed it would enhance their earnings? Otherwise what 
would be their purpose in pressing for the passage of this kind of legislation? 

Mr. Eastman. I hesitate to say what the railroads are convinced of. I think 
that some of them, and particularly certain of the transcontinental lines are so 
convinced; but my own judgment of the situation is that many of the other 
railroads are going along without any great amount of interest in the matter. I 
ought not to undertake to speak for them, but you asked for it, and that is my 
judgment. 

Senator Bone. All right. 

Commissioner EastMAN. As I say, the argument as to competition has no 
application to trucks, because trucks are efficient on the short hauls and become 
less efficient as the distance increases, which is the opposite of the situation with 
respect to water lines. The railroads have in general met truck competition by 
reductions of general application, usually with a distance limit. 

There have been an enormous number of truck-competitive rates published 
by the railroads. Sometimes the Commission has suspended those rates, to 
consider whether they were too low, but they have rarely been disapproved, and 
the trucks have been inelined to complain on that account—that the Commission 
has so rarely interfered with reductions in rail rates to meet truck competition. 
There have been a_few requests for relief from the fourth section to meet truck 
competition, but I think in almost every case they have been granted; and cer- 
tainiy such requests have been comparatively rare. I think the railroads can be 
challenged to cite a single important case where the fourth section has been an 
obstacle to their meeting truck competition. 

Senator Hiti. Then do you think we can figure the trucks entirely out of this 
situation? 

Commissioner Eastman. So far as fourth-section relief is concerned, yes. 
There are situations like these: Where a railroad has roundabout route, and a 
truck operating by highway can travel a much shorter route between two points. 
In such situations there have been requests for fourth-section relief by the rail- 
roads, and 

Senator SHIPSTEAD (interposing). Have they gotten the relief? 

Commissioner EastMan. Yes, sir; they have gotten it. I think I looked that 
matter up last year and found there had been 30 or 40 cases, and in every case 
but one relief had been granted. 

Senator Sarpstreap. All right. Go ahead. 

Commissioner Eastman. Now, neither do I think this has application to 
pipeline competition. Pipeline costs are so low that, in general, the railroads 
do not undertake to compete; and in the cases where they have asked for fourth- 
section relief, that relief has been granted. 

The argument has no application to air competition; and it has no application 
to the competition of railroads with each other, because what one gets in that 
competition it takes from some other railroad, so that the general railroad situation 
is in no way improved. 

The real bone of contention here it seems to me is water competition, direct 
or indirect. That was indicated by the spokseman for the railroads at the first 
hearings in 1935. He said at that time that the Commission had “leaned over 
backward in its attempt to favor the water carriers.’”” That is a rather unusual 
complaint to make of the Commission, because ordinarily we are accused of 
being railroad-minded. And he also said that the Commission in its fourth- 
section decisions had shown a general disposition “‘to allocate a lot of this traffic 
to water carriers and to deprive the rail carriers, through barriers of some kind 
or other, of any real opportunity to compete for it.”’ 

In short, as I see the situation, the railroads in this bill are after the water 
traffic. 

Now, has the C ommission deprived the railroads of a reasonable opportunity 
to meet water competition? I think the answer to that question is also, ‘‘No.’ 

I have here figures indicating the applications for fourth-section relief on 
account of water competition from January 1, 1930, to December 31, 1937. In 
that period 306 applications were filed for relief from the fourth section in order 
to meet water competition. In 239 of those cases, out of the 306, orders were 
entered granting temporary or continuing relief; in 40, orders were entered denying 
relief; in 11, applications are still pending; and in 16, the applications were with- 
drawn. 
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Now, last year I think I read over every case in which relief had been denied 
on account of water competition, and if vou could also read them I think you 
would argue that the reasons given for denial were adequate. But, as I have 
said, in a great majority of the cases relief was granted. 

Those cases have also been analyzed to show the time taken in order to secure 
the relief. This covers the whole period from 1930 to 1937, inclusive. In the 
matter of 104 applications temporary relief was authorized, and the average 
number of days elapsing after the filing until the time of relief was 47.3. In 135 
eases in which continuing relief was finally granted, but without temporary relief 
in the meantime, the average number of days elapsing was 203.3. In 40 cases, 
where the applications were denied, the time elapsing was 241.3 days. The 
general average was 150.6 days. 

Now, the relief which has been granted has covered some very important 
situations. For example, relief was granted covering the traffic up and down the 
Pacific coast in competition with coastwise steamships. I understand that relief 
has been.so effective that the water lines, on that coastwise traffic, have been 
pretty nearly driven out of business. 

Another case where very important relief was granted was one that had to do 
with citrus fruit moving from Florida to north Atlantic ports, such as Baltimore, 
Philadelphia, New York, and Boston. In that case very generous relief was 
granted, because there was an intimation in the report that if the water lines cut 
their rates the Commission would continue to permit the railroads to cut theirs, 
until they got down to earnings of no more than 12 cents per mile, which are very 
low earnings for such traffic. 

Senator SHipsTEAD. Would that be reasonably compensatory? 

Commissioner Eastman. The Commission thought so. I think it is at least 
doubtful under present conditions and present costs. 

Senator SHipsTeAD. Will you tell us what is the difference between a reasonably 
compensatory rate and an out-of-pocket rate as defined by the Commissior 

Commissioner EAstMAN. Well, there has been a great deal of dispute in regard 
to the words “‘reasonably compensatory,’’ which were introduced in the fourth 
section in 1920. The Commission had to interpret those words because they are 
capable of various constructions, and various constructions were placed upon them 
by the opposing parties in those fourth-section cases. 

Now 

Senator SurpsTEaAp (interposing). Are you going into that matter later on? 

Commissioner EastTMAN. I was; yes, sir. 

Senator SurpsTeap. Very well then. Do not bother to do it now. 

Commissioner Eastman. I am going into the Commission’s definition of 
“reasonably compensatory”’ rates. 

Senator Suipsreap. All right. Go ahead. 

Commissioner EAstTMAN. I was going to state also that very important fourth- 
section relief has been granted to meet water competition on bulk freight, like 
petroleum, lumber, and so on, on the Mississippi and Ohio Rivers, where there 
has been a great deal of that relief. 

In reality the sore point with those who favor this bill is with respect to the 
competition of the intercoastal lines on the transcontinental traffic. The Com- 
mission has denied relief in three important cases relating to such rates, and that 
is what has caused the complaint, as it seems to me. In reality the parties that 
were particularly aggrieved by those decisions seem to me to be the backbone of 
the support of this bill, namely, the Southern Pacific Railroad and the Chicago 
Association of Commerce. 

Now, those cases were the Transcontinental Cases of 1922, Commodity Rates to 
Pacific Coast Terminals, and Southern Pacifie Transcontinental Cases. 1 am pre- 
pared to analyze those decisions at some length if you would like to have me do it 

Senator Hii. I think it would be most interesting to have you do that. 

Commissioner Eastman. The first of those cases was Transcontinental Cases of 
1922, reported in 74 I. C. C. 48. There the railroads were not expecting to draw 
or hold any large amount of port-to-port traffic to their lines. 

Senator SuHipstTeAp. Will you state that again? 

Commissioner Eastman. They were not seeking to get the strictly port-to-port 
traffic: that is, traffic from New York to-San Francisco, as an illustration. The 
relief they sought was generally based on eastern interior points at which the 
competitive traffic originated in largest volume. In other words, in the case of 
iron and steel, for example, traffic was moving from Pittsburgh by rail to the 
Atlantic ports and then through the Panama Canal, and it was on that combina- 
tion of rail-water rate from Pittsburgh that the reduced rates for which the rail- 
roads sought fourth-section relief were based. 
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There were certain east-bound rates of much less importance involved there, 
confined to the Southern Pacific rail-water route to New York, but it was prin- 
cipally a west-bound case. 

The eastern carriers were neutral in that case. They joined in the petition, 
but I think that, with one possible exception, since that time they have not joined 
in any petition for relief in the case of transcontinental rates. 

Senator SHipsTEAD. Do you mean the eastern railroads? 

Commissioner Eastman. The eastern railroads; yes, sir. You see, the eastern 
railroads were getting traffic from points like Pittsburgh, Cleveland, and so on, at 
full loeal rates up to the ports, a very profitable business. They were asked under 
the proposed fourth-section relief to take, in place of those full local rates, a division 
of attenuated transcontinental rates. 

Now, the Commission in that case found that the rates proposed were more than 
sufficient to cover the out-of-pocket costs but went on to say: 

‘Such profit as would accrue from the proposed rates apparently would be large- 
lv offset by what would be lost thereby on the traffic that would move by rail even 
without the reduction.”’ 

They also said: 

‘‘We are not prepared to say that we could base upon the foregoing estimates 
of collateral losses of net revenue a necessary denial of the applications. But 
we are of the opinion that before we grant the affirmative relief asked, we are 
entitled to be shown by the carriers the probable extent of such collateral losses 
of net revenue, if any, and the way in which such losses would be divided as 
between various carriers and territorial groups. * * * We find that the car- 
riers have failed to make the necessary affirmative showing as to the collateral 
losses of revenue which would result from the proposed terminal rates.” 

The point was also made, as it was in one or two other cases, that some of these 
midwestern cities were merely seeking a preference. For example, Chicago wished 
rates which would enable it to meet at the Pacific coast the competition of Pitts- 
burgh by way of rail to the Atlantic coast and water beyond. Pittsburg was 
favorably situated with respect to that rail-water route. It has a natural ad- 
vantage in that respect. Chicago has a natural advantage with respect to rail 
movement to all interior points west of Chicago. Under this proposed adjustment 
Chieago was proposing to be placed on an equality with Pittsburgh, so far as 
Pittsburgh’s natural advantage was concerned, and——— 

Senator SurpsTeapD (interposing). To the eastern coast, do you mean? 

Commissioner Eastman. Yes. To have the same rates to the Pacific coast as 
Pittsburgh got by rail and water through the Canal. But Chicago proposed to 
continue to enjoy lower rates to every point west of Chicago as far as the Pacific 
coast. In other words, it wanted to retain all of its own natural advantages and 
at the same time get the benefit of the low rates which Pittsburgh got by reason of 
its natural advantage. 

Senator Scuowarrz. And did you say they would continue the low rates to all 
intermediate points? 

Commissioner Eastman. I mean that Chicago would continue to have lower 
rates than Pittsburgh to all intermediate points. Take Denver, for example: 
The rates on iron and steel from Chicago to Denver would continue to be lower 
than from Pittsburgh; they would continue to be lower to Salt Lake City, and so 
on. But when they got out on the Pacific coast, where Pitstburgh has a natural 
advantage, then Chicago was to be equalized. In other words, it was to be equal- 
ized in the places where Pittsburgh has a natural advantage, and still retain its 
own natural advantages at every other point. 

Senator Schwartz. I see. 

Commissioner Eastman. Now, that was the Transcontinental Cases of 1922. 
The next case—— 

Senator Hitu (interposing). That decision was in 1923? 

Commissioner Eastman. That decision was reached in October of 1922. 

Senator SuHipsteap. Were those requests for rates based upon the assumption 
that all of the rates would be reasonably compensatory? 

Commissioner Eastman. Yes. And the Commission found that the rates which 
the carriers sought would be in excess of out-of-pocket costs. 

Senator SuHrpsTeAD. But they would be losses nevertheless? 

Commissioner Eastman. The rates which they proposed would be in excess of 
out-of-pocket costs. 

Senator Surpsteap. And would represent losses? 

Commissioner Eastman. The proposed reduced rates would be greater than the 
out-of-pocket costs of the carriers. 
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Senator Surpsreap. Greater than? 

Commissioner Eastman. Yes. 

Senator Surpsteap. But still they would not be compensatory? 

Commissioner EastMan. No, sir; that decision, in 1922, was not based on a 
finding that the rates were not reasonably compensatory. It was based chiefly 
upon the ground that the carriers had not shown they would benefit from those 
rates, when you took all the collateral losses into consideration; that is, the appli- 
cants as a whole. 

Senator Scowartz. If they had secured those rates to the coast, what would 
have been the difference in the rates from Chicago to Denver, and Chicago to the 
Pacific coast? Do you recall that? 

Commissioner Eastman. I could not give that to you offhand. The rate which 
they proposed— 

Senator Scuwarrz (interposing). All I had in mind was, whether the rate to 
Denver was more than a reasonably compensatory rate. 

Commissioner Eastman. Well, the rate to Denver was presumably a fully 
reasonable rate—on a maximum reasonable basis. That was presumably the 
case, but I am not sure about it. However, what they wanted was a rate of $1, 
I think, from Chicago on iron and steel, which was practically the Pittsburgh rate 

Senator Scnwarrz. I do not want to interrupt your statement but do wish to 
say this: You understand that the intermountain territory has been unable to see 
why a low rate to the coast, if it is reasonably compensatory, would not mean that 
their own rates are more than reasonably compensatory. That is the theory of the 
people out there. 

Commissioner Eastman. They are more than reasonably compensatory. Per- 
haps I ought now to follow that question up with respect to reasonably compensa- 
tory rates that Senator Shipstead propounded. The Commission, in this case 
which I have just been speaking about, and I refer to the Transcontinental Cases 
of 1922 (741. C. C. 48), said: 

“In the light of these and similar considerations, we are of the opinion and find 
that in the administration of the fourth section the words ‘reasonably compensatory’ 
imply that a rate properly so described must (1) cover and more than cover the 
extra or additional expenses incurred in handling the traffic to which it applies; 
(2) be no lower than necessary to meet existing competition; (3) not be so low as 
to threaten the extinction of legitimate competition by water carriers; and (4) not 
impose an undue burden on other traffie or jeopardize the appropriate return on 
the value of carrier property generally, as contemplated in section 15a of the act.” 

That is, Senator Shipstead, it must in the first place more than cover out-of- 
pocket expenses—the out-of-pocket expenses being the extra and additional 
expense incurred in handling that traffic. 

Senator Surpsteap. That is, its cost? 

Commissioner Eastman. Yes; but 

Senator Schwarrz (interposing). That does not include a proper return upon 
capital. 

Commissioner Eastman. Not at all. For instance, if you already have a train 
running, the theory is that you can put a little more traffic on that train, and the 
question is: What is the additional expense caused by putting that additional 
traffic on the train? That is the out-of-pocket expense. 

Senator SuipsTeEaD. What is the difference between out-of-pocket cost and 
actual cost? 

Commissioner Eastman. Well, you have all the expense of operating a railroad, 
including the expense of running the trains, the expense of maintaining the prop- 
erty, andsoon. Now, the full cost ascribable to any particular traffic would be its 
due share of every item of expense. Out-of-pocket expense is a much less thing 
than that, because all these expenses are already being incurred. That is the 
theory, that they are all being incurred anyway, and when you take on a little 
more traffic you just add to some of them and not to others. So there is only 
taken into account, on the out-of-pocket cost theory, what is added by putting 
this additional traffic on the road. 

Senator Scuwartz. In other words, you thereby lower the railroad’s general 
earnings? 

Commissioner Eastman. No; the theory is this: If they can get by way of 
revenue from that traffic enough to cover this additional expense—the added 
expense which they incur in handling that traffic—and a little more, they are that 
much better off than if they did not handle it. 

Senator Surpsteap. That is the out-of-pocket cost rate, is it? 

Commissioner EASTMAN. Yes, sir. 
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Senator Bone. The bill before us eliminates certain language and says if they 
want to charge a lesser amount for a longer distance the burden of proof shall be 
upon the carrier to justify the rate so charged for the longer distance. So the 
word “‘justify’’ would have to take on some sort of legal meaning in the eyes of the 
Commission. What is the justification for that, or what sort of justification would 
the Commission require in a case of that kind? 

Commissioner EAstMAN. Would you mind if I postponed that for a few 
minutes? I am going to that later, but I should like to finish the definition of 
“reasonably compensatory’’ which the Commission gave in 1922. 

Senator Bong. All right. 

Commissioner EastTMan. In addition to the four points I just read to you; the 
Commission said: 

“It may be added that rates of this character ought, wherever possible, to bear 
some relation to the value of the commodity carried and the value of the service 
rendered in connection therewith.”’ 

In other words, under that definition a “reasonably compensatory”’ rate is not a 
rate which will bear its full share of the expense of operation, plus return on the 
property used in the operation. That return has got to be produced somewhere 
else, and this reasonably compensatory rate is merely a rate which will cover the 
additicnal expense of handling the traffic, so the carriers won’t lose out-of-pocket 
expense by handling it. It may provide a little margin, which can go to these 
other things, and it must also, under the Commission’s definition, be no lower than 
necessary to meet the existing competition, and not so low as to threaten extinction 
of legitimate competition. 

That is the way the Commission defined the words “reasonably compensatory’’ 
in 1922. And the Commission has followed that definition since. 

It was contended by the people in the intermountain section that “reasonably 
compensatory”’ should be interpreted in much the same way as ‘‘maximum rea- 
sonable.”? In other words, they argued that a rate in order to be reasonably 
compensatory ought to be high enough to cover the full share of transportation 
expense and return that would be allocated to it on an accounting analysis. 

Senator SuHrpsTEap. Has the Commission granted rates to any point that are 
less than reasonably compensatory? 

Commissioner Eastman. The Commission has not intentionally done that. 

Senator Surpsteap. As I understand the situation here from your statement, 
they can make lower rates to certain points provided they go into it back from 
other points. 

Commissioner Eastman. Well, the return on the investment has to be pro- 
duced by some other traffic, because it cannot be secured to any substantial 
extent by this traffic which is taken at this bare margin over out-of-pocket 
expense. 

Senator SuHrpstEAp. Would it be reasonable to say: If vou can reduce a rate 
to the coast they would have to make it up on rates to the interior? 

Commissioner Eastman. The theory of that is that the interior points would 
be no worse off than they would be if the traffic were not carried at all; in fact, 
that they would be a little better off because the railroads would be getting this 
slight margin over out-of-pocket costs, which would go to help the intermediate 
points carry the burden, or any other traffic which is in a position to pay full 
maximum reasonable rates. Now, that is the theory, but if you do not mind | 
am coming to that a little bit later on. 

Senator SuHipsTeaAp. All right. 

Commissioner Eastman. Now, the next case was that of Commodity Rates to 
Pacific Coast Terminals (107 I. C. C. 421). That was an application filed only 
by the western transcontinental carriers. The eastern lines did not join in it at 
all. The proposed reduced rates were to apply from such points as Chicago, on 
such commodities as iron and steel, paper, and paper articles, cotton piece goods, 
lard substitutes, paint, roofing, resin, soap, and soda. 

The Commission again in that case found that the rates proposed would be 
something over and above out-of-pocket costs. But it pointed out: 

“The record is far from convincing that the establishment of the proposed 
rates will result in the benefits which the applicants anticipate. It appears 
that when the reduction of 35 cents was made: in the rates.on iron and stee! 
articles from Chicago to the Pacific coast terminals in April 1923, no real benefit 
accrued to the Chicago mills, nor was the situation materially helped when the 
water lines increased their rate from 30 to 40 cents some months later. The 
traffic continued to move from the eastern mills, many of which are nearer the 
seaboard than is Pittsburgh. It is said that to meet the competition of the mills 
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east of Pittsburgh it would be necessary to establish a rate from Chicago as low 
as 60 cents. 

“The proposed rates on iron and steel articles, from which the applicants 
hope to obtain their greatest increase in net revenue, might be expected to 
divert some of the traffic which now originates in the Pittsburgh district if the 
rail-and-water rates from Pittsburgh remain the same.”’ 

Senator Bone. And the effect on the ultimate cost to a builder on the west 
coast would be what? In other words, what effect on the matter of ultimate 
cost to a builder on the west coast would the basing-point system in the steel 
industry have? 

Commissioner EAstMAN. Well, the basing-point system of prices in the steel 
industry is something I have never investigated, and I would not undertake to 
express an opinion. 

Senator Boner. When a man on the west coast buys at the Pittsburgh-plus 
price he is not so much concerned with what the rate is, for if there is a steel mill 
in his own town he would pay the same price for steel. 

Senator Suipsreap. That is a matter of price-fixing on steel and not a matter 
of railroad rates, Senator Bone, is it not? 

Senator Boner. I understand. But as to the ultimate consumer, if he pays 
the same price for steel anvhow, what difference does the rate make? ‘The ulti- 
mate consumer is the fellow who pays the freight. It does not make much 
difference to him what rate he pays if he gets stuck everywhere anyhow. 

Commissioner Eastman. If it is true that the rate is based on Pittsburgh-plus 
then it would also follow that the consumer would get no benefit from a reduction 
of freight rate. 

Senator Boner. We sat right here in this committee room day after day and 
heard the sordid defense of the basing-point system; that to eliminate it would 
be a blow to American industrial life. 

Commissioner Eastman. In this case from which I have been quoting the 
Commission said: 

“There is no assurance, however, that the eastern rail carriers, and particu- 
lariv the water lines, would permit any substantial diversion of their traffic 
without making an effort to retain it. They would be urged to take this action 
by eastern manufacturers: whose business would suffer through loss of their 
Pacific-coast trade, and the record shows that in one instance a committee has 
already been appointed to appeal to them for offsetting rate reductions in the 
event the proposed rates are permitted to become effective.”’ 

And the Commission went on to point out that “the opportunity for shrinkage 
in the rail-and-water rates from interior eastern points will be clear when it is 
borne in mind that the eastern carriers now charge full local rates to the seaboard, 
and that it is more profitable for the water lines to accept west-bound traffic at 
very low rates rather than that their ships shall sail under ballast.” 

In other words, one reason why the Commission denied the relief in that Com- 
modity Rates to Pacific Coast Terminals case was that it was not convinced, 
when you took into consideration the opportunity for shrinkage in the rail-and- 
water rates, that the carriers would ultimately gain any advantage. And it also 
called attention to this Chicago situation I have spoken of before. 

The final case was confined to the Southern Pacific rail-water route to New 
York. Southern Pacific Transcontinental Cases, 182 I. C. C. 770, decided March 
8, 1932. That was a case which related to east-bound commodities with the 
exception of fresh fruits and vegetables, lumber, and petroleum and their prod- 
ucts, explosives, east-bound wool, freight in bulk, light and bulky set-up articles 
like automobiles, and articles moving on class rates or less-than-carload com- 
modity rates. 

It covered, as I recall it, most of the west-bound traffic. Now, in this case 
the Commission found to this effect: 

“On this record we have not been persuaded that, as a whole, the rates pro- 
posed by applicants would be reasonably compensatory. Such rates as we 
would feel justified in approving as compensatory would be much too high to 
attract any substantial volume of this traffic to the Sunset-Gulf Route. Even 
as to the few items on which the level of the proposed rates might possibly be 
approved, the volume of business would not be consequential, and a slight 
reduction in the rates through the Canal would either eliminate the competition 
of the Sunset-Gulf Route or require applicants to reduce their rates still further.” 

I filed a concurring opinion in that case, which I will not read, but in it I 
endeavored to point out what seemed clear to me, that there was no real oppor- 
tunity of benefit there when you took into consideration the possibilities of reduc- 
tions in the rates by the competitive routes, 
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Senator Hitt. Even if you granted relief, the railroads still would not benefit? 

Commissioner Eastman. We did not feel they would. 

Senator Surpsteap. If the railroads would not benefit, it would mean that they 
would not have any more earnings. Would it mean they would carry more 
freight? 

Commissioner Eastman. Well, that was the question I was going to consider 
right now: What would the railroads gain if they got all this intercoastal traffic? 
Supposing the Commission had given the relief asked for, what would the railroads 
gain? I think you have already had figures as to the amount of traffic involved, 
but I think ‘the figures here for the entire year 1936 covering the intercoastal 
tonnage handled by the ships might be enlightening. 

The total of all that traffic was 8,054,266 tons. But of that, 1,208,813 tons 
consisted of oil, and 1,623,537 tons consisted of lumber, and the carriers have never 
sought fourth-section relief with respect to those two forms of traffic. So that 
reduces the amount, on which they might hope to regain some business, down very 
materially. 

In contrast with those figures you have the tonnage of the seven principal 
western railways for the year 1936. The total tonnage which they originated was 
180,671,461 tons, as compared with this amount of intercoastal tonnage, which 
is only between 5 and 6 million tons, even if they got it all. Now, it is true that 
this would be long-haul tonnage. So the ton-miles they might get, if they got 
all this traffic, would be greater than the percentage of tons involved. In the case 
of tons it is only about 3 or 4 percent, but it would be somewhat larger in the case 
of ton-miles, 

Senator Hiri. They could not presume they would get all that traffic, could 
they? 

Commissioner Eastman. That is presuming they got it all. But certainly the 
water lines and the railroads which connect with them and enjoy the rail-water 
traffic now, are not going to let that traffic slip away without reducing their rates. 
You have to bear in mind in connection with that, that every form of transporta- 
tion can make the same argument as to out-of-pocket cost. The truck lines often 
seek to reduce rates to a very low point in order to get return loads. They say if 
they return their trucks empty they have the expense anyway, and it costs little or 
nothing in addition to carry some traffic, and so they want to make a very low rate, 

Senator Suipsteap. That is the argument of the railroads, too. 

Commissioner Eastman. That is it precisely. The railroads’ make that 
argument with respect to these rates for which they wish relief from the fourth 
section. In the case of the water lines, they have to have a load. If they cannot 
have a pay load, they have to put in ballast. So the opportunity for reducing 
their rates down to an out-of-pocket basis is very great indeed. They would 
rather take traffic at extremely low rates than not at all, because, otherwise, 
they would have to use ballast. 

Senator Hiti. In other words, tonnage to them is essential in order to operate? 

Commissioner EAsTMAN. Yes, sir; some kind of tonnage. 

Senator SHipsTeaD, Is it not true that they cannot run empty; that if they do 
not have pay tonnage they must put in ballast? 

Commissioner Eastman. They have to have some ballast, as I understand it. 

Senator SHipsTeaD. It seems to me in connection with water transportation 
there is a natural advantage which the railroads cannot hope to compete with 
without losing money. 

Commissioner Eastman. Well, of course that depends entirely upon the 
particular water route involved. In the case of the intercoastal routes I do not 
think anybody denies that the water route is much less expensive than the rail 
route. In fact, in these fourth-section cases the railroads have not sought to get 
the strictly port-to-port traffic. They have proposed somewhat higher rates in 
the hope of getting some traffic from interior points accessible to the coast. There 
is no question whatever that on the long water hauls the steamships are a much 
more economical form of transportation than the rails. If it comes to the short 
haul of an inland waterway, that might not beso, There are very great differences 
in the matter of water-line costs. 

Let us take this matter of out-of-pocket costs; that is a most indefinite thing 
at best. It is constantly fluctuating. For example, if you have a train running 
which is not fully loaded, you can put more cars on that train or put more tons of 
freight in the cars, and then your out-of-pocket expense is very low because no 
additional labor is required. All that you have is the additional fuel expense and 
perhaps maintenance expense. But if you are successful in getting a lot more 
traffic, then you have to put on more trains, The minute you have to do that your 
out-of-pocket expense mounts right up. 
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The carriers have told their employees, or at least given them the impression, 
that they are going to get a lot more employment out of this bill. If that were 
true, the out-of-pocket expense would be much greater than otherwise, because 
it is only when they can carry traffic without adding to employment that out-of- 
pocket cost is low. The minute they have to increase their employment, up goes 
the out-of-pocket cost. So it is net a definite or certain thing. It is something 
that always fluctuates. Students of the subject are more and more becoming 
convineed it is an unreliable thing to place any trust in. As a matter of fact, 
statistics show that the expense of rail operation tends to following quite uniformly 
the amount of traffic carried. As traffic carried increases, expenses go up in about 
the same proportion, and when it decreases they go down in about the 
proportion. All of which indicates that traffic carried on out-of-pocket 
something to be watched carefully. As a matter of fact, the railroads at the 
present time are carrying a large volume of their business on that basis, 

Now, take their passenger busine ss: That does not pay its full share of operating 
costs, to say nothing of a return on the investment. If they make anything on 
their passenger business as a whole it is merely a margin over out-of-pocket 
expense, 

The same thing is true of less-than-carload business at the present time. It 
true of a great many of these truck-competitive rates they 
water-competitive rates. 

So the fact is that you have a large part of the railroad business at the present 
time which is being carried on a byproduct basis—in other words, on the theory 
that they are getting something over out-of-pocket cost. 

Now, the burden has to go somewhere. When you analyze rates you will see 
it is going on traffic which is less competitive, which is more or less tied to the 
rails. The rates on coal you will find are from 80 to 100 percent higher in the 
eastern territory than they were before the war. On a lot of other traffic, where 
they meet competition, the rates are down below what they were before the war. 

There had to be these disproportionate changes in rates on account of com- 
petition. And every form of traffic at the present time is suffering on account 
of competition. The railroads are in bad financial condition. The truck oper- 
ators are in equally bad shape. The water lines are likewise in bad financial 
condition. That is one of the things that we have got to attempt in some way 
to correct, if we are to solve our transportation problem at the present time. 

The thing that has brought the railroads to their present pass is a combination 
of two things: (1) The depression in business and (2) competition. If they had 
not had the competitive situation they probably could have gotten by at the 
present time as they did in past depressions. 

And so it is I say: In attempting through additional fourth-section relief to 
get more business at a margin over out-of-pocket cost, and when you know that 
the competitors will have to try to hang on to that traffic, and will reduce their 
rates too, the railroads are pursuing a will-o’-the-wisp, and before they get through 
the chances are that both the railroads and the water lines will be hurt and no 
one will be benefited. 

Senator SurpsTeapD. It seems to me it will hurt them all. If I understand you, 
you do not think this would give more employment to men on railroads without 
detriment to the railroads. 

Commissioner Eastman. I do not think there is any evidence that it will put 
an additional man back to work on the railroads. And if it did, their out-of- 
pocket costs would at once go up. Furthermore, there is this to be borne in 
mind in connection with this matter: There is not involved here any creation of 
new traffic at al!. It is a question of diverting traffic already moving somewhere. 

Senator Hitv. It will produce no new business? 

Commissioner Eastman. No; the business is already moving elsewhere, say by 
water lines. The railroads want a part of it. If they add to their employment 
they decrease the employment by water lines. And so far as I can see the man 
who works on a water line is entitled to exactly as much consideration as the 
man who works on a railroad. I cannot see any difference. It is just a question 
of diverting traffic from one to the other. 

Senator SuHipsTeapD. Without any benefit to either? 

Commissioner Eastman. Yes; you either take from one carrier or from one part 
of the country, and give it to another. That is all that is involved here. There 
is no creation of new traffic. 

Senator SuHipsteap. And whoever gets this must get it by reason of a lower rate 
paid to him, and he loses money? 

Commissioner EastMan. Yes, sir. 
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Senator Hitt. And you might say it affects the whole transportation system, 
and it would harm the whole system of carriers? 

Commissioner Eastman. I did not get your question. 

Senator Hixu. I say, and it would harm the whole system of transportation? 

Commissioner Eastman. Yes. If we in this way stimulate and encourage this 
competition for traffic, you are going to injure the water carriers in their earnings, 
and ultimately you will injure the rail carriers in their earnings. And the inter- 
coastal lines that operate through the Panama Canal are not going to sit by and 
see the railroads take traffic away from them. They will put their rates down. 
Some of them will perhaps go out of business, but they will concentrate on the 
most efficient lines. They are not going to fold up and cease operation, 

The claim has been made that thousands of industries in the interior country 
have been dried up because the Commission has not granted this relief. I have 
endeavored to get some figures on that, the best figures I could, and they are 
rather interesting. 

Let us take the census figures, and these are figures of the total number of wage 
earners—excluding establishments with products valued from $500 to $5,000. I 
have taken the year 1914, because it is the nearest year I could get to the time 
when the fourth section was rehabilitated, in 1910. I have taken two other years, 
1929 because that marked the peak of business, and then the year 1935, which 
was the latest available year after that time. 

Let us take New England. There is a division of the country which borders 
on the ocean and is supposed to get the benefit of all this water competition. In 
1929 the number of wage earners in New England was 3 percent less than in 1914. 

In the Middle Atlantic division, which also borders on the sea, there was an 
increase of 10.1 percent. 

In the East North Central division, embracing Ohio, Indiana, and Illinois, the 
increase was 53.2 percent. 

In the West North Central division, it was 27.2 percent. 

Now let us take the year 1935: In New England the decrease in 1935 from 
1914 was 19.5 percent. In the Middle Atlantic division there was a 9.1 percent 

“decrease. In the East North Central division there was a gain of 27.6 percent. 
In the West North Central division there was a decrease of 1.5 percent. 

The district which shows up best is East North Central—Ohio, Indiana, and 
Illinois. The district which shows up worst is New England. 

Now, the same comparisons can be made as to value of products. I have here 
also some statistics of population, made up by a man on our staff who picked 
out, more or less at random, important ports and important interior cities all 
over the country. This is population. Here is 1920 compared with 1910. He 
eliminated Florida from this because of the peculiar conditions there. But for 
all the ports which he included, the increase in aggregate population, 1920 over 
1910, was 24.3 percent. For the interior cities not on navigable waters, it was 
36.7 percent. And for certain river cities, like Montgomery, Ala., located on 
navigable waters, but with a small percentage of water-borne traffic, it was 33.4 
percent. 

Take 1930 as compared with 1920. The increase shown for all the ports was 
22.3 percent. For the interior cities it was 28.5 percent. For the river cities it 
was 32.5 percent. 

I have taken from this statement of populations, a comparison of certain typical 
ports with certain typical interior points. From 1920 to 1930, Boston increased 
1.4 percent. New York made a pretty good showing, increasing 23.3 percent. 
Philadelphia increased 7 percent. Baltimore increased 9.7 percent. 

Now, here are four comparable interior points: Chicago, 25 percent; Indian- 
apolis, 15.9 percent; Columbus, Ohio, 22.6 percent; Minneapolis, 22 percent. 

Now I will take the South, and you know, Senator Hill, that development in 
the South has been in the interior instead of on the coast, and it has come about 
since the basing-point system of railroad rates was abolished down there. 

Senator Hiuu. Yes. 

Commissioner Eastman. Charleston, 8. C., in 1930 as compared with 1920, 
showed a decrease of 8.4 percent. Savannah increased 21.1 percent, New Orleans 
18.5 percent, and Norfolk 12 percent. 

Senator SuipsTeEaAD. What do you mean by saying that the basing-point system 
had been abolished down there? The basing point as to price fixing? 

Commissioner Eastman. No. I meant the basing-point system of railroad 
rates, which prevailed in the old days. 

Sevator Sarpsreap. All right. 
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Commissioner Eastman. Atlanta showed an increase of 34.8 percent; Mont- 
gomery, 52 percent; Columbia, 8. C., 37.5 percent; Dallas, Tex., 63.8 percent. 
Now, these comparisons I took without knowing how they were coming out, but 
all the figures are there. (The entire table appears at the conclusion of the testi- 
mony.) So far as I can see they do not indicate at all that the port cities have 
benefited at the expense of the interior cities. 

There is one point that has been made here in these hearings, and that is that 
the—— 

Senator Surpsteap (interposing). May I ask another question right there? 

Commissioner Eastman. Certainly. 

Senator Suipsreap. You do not think the port cities have benefited. It has 
been charged that the trend of population has been away from the interior and 
to the coast cities. I believe the last census showed the coast cities had grown 
in population enough to give them an increase of 22 members in the lower house, 
and that the interior cities had lost 17 members. It has been stated that has been 
due to high freight rates in the interior. Do you believe your figures show that 
that is not so? 

Commissioner Eastman. Well, I have given you the census figures with ref- 
erence to manufacturing establishments. 

Senator Suipsteap. What are the latest figures you have? 

Commissioner Eastman. 1935. I gave you these figures with respect to wage 
earners, and they show that the East North Central division has done better than 
New England, the Middle Atlantie division, or the West North Central division. 
The West North Central comes next, and New England is worst. I think I have 
the figures for all of the different territorial divisions if you would like to see them, 

Senator Truman. How do the Pacific coast figures compare with these other 
sections? 

Commissioner Eastman. The Pacific coast has had a very large increase. In 
the matter of wage earners in 1929 over 1914 the increase was 103.6 percent; and 
in 1935 over 1914 the increase was 64.8 percent. 

Senator Suaipsteap. What about the interior? 

Commissioner Eastman. The Mountain division showed an increase in 1929 
over 1914 of 30.1 percent; and in 1935 a decrease of 12.2 percent under 1914. 

Senator Surpsteap. You say a decrease? 

Commissioner Eastman. A decrease; that is, in the Mountain division, 

Senator Suipsteap. Have you anything for the West Central States? 

Commissioner EaAstMANn. I gave you the west north central. There was an 
increase of 27.2 percent, 1929 over 1914, and a decrease of 1.5, 1935 under 1914. 

Senator Hrut (presiding). Suppose you put that chart in evidence. 

Commissioner EAstMan. Yes. 

Now, there has been some argument here that the rail carriers ought to have 
relief from the prohibition of the fourth section because there is no similar restric- 
tion applied to the motor carriers and the water carriers. So far as the motor 
carriers are concerned, as I pointed out, it seems to me that the fourth section 
imposes no restriction upon the railroads in their competition with the motor 
carriers. It is true that the Motor Carrier Act does not provide any fourth section 
with respect to motor carriers. The reason why that was left out of the act was 
because of the fact, as I have mentioned, that the motor carriers are more efficient, 
as compared with railroads, the shorter the distance, and become less efficient as 
the distance increases, and because of the fact that they meet competition at 
practically all points with some other form of transportation, which has not been 
and is not always true of the railroads. 

Now, it may prove desirable to put a fourth section in for the motor carriers, 
and I am free to say that I have no clear opinion on that as yet because of the 
extremely complicated situation with respect to motor-carrier rates. It is wholly 
unlike the rail situation, because of the diversity in the character of the carriers 
themselves. You have, for example, private carriers which are not subject to 
regulation at all; in other words, industries that own and operate their own motor 
vehicles, Then you have contract carriers, who confine themselves to the traffic 
of certain shippers with whom they make special contracts. Then you have 
common carriers of two types: You have common carriers that undertake to 
serve all the intermediate points, and you have other common carriers that hold 
themselves out only as serving the larger points, and they simply pass the inter- 
mediate points by. 

Now, that creates a very complicated situation. I had occasion—— 

Senator Truman (interposing). Could that be simplified to advantage, Mr. 
Eastman? 
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Commissioner Eastman. I would like to see it simplified. I think it ought to 
be. I cannot tell you yet how it can be done. It is a very complex and difficult 
situation. 

Now, I had occasion not long ago to consider the motor-carrier rates which 
applied between the territory centering around Baltimore and Washington and 
the territory centering around New York and Philadelphia. There the motor- 
carrier rates were largely based on the rail rates, but in some cases they were 
higher than the rail rates, and in some cases where they were higher than the rail 
rates what would be regarded as fourth-section violations in the case of the rail- 
roads existed. 

The reason for that was this: These trucks bring traffic in, often at night, to a 
point like Washington. There they are unloaded and the traffic is distributed to 
outlying points by other trucks of smaller capacity, and they charge in their rates 
for the service performed by those other trucks in that distribution. 

Senator Bone. That is door-to-door delivery. 

Commissioner Eastman. Yes. If the outlying point is south of Washington 
there is no violation of fourth-section principles. If it happens to be north of 
Washington, on the route over which the incoming truck operated, then there is 
an apparent violation of fourth-section principles, due to the way they handle 
that traffic. But, as I say, I hope to see the time come when the truck-rate situa- 
tion will be simplified; however, at the present time I am not able to say that you 
could properly apply fourth-section principles to it, in view of the confusion which 
exists. I am prepared to say, however, that the fourth section as it now applies to 
the railroads does not hamper the railroads in competing with trucks, 

So far as the water carriers are concerned, you have a pending bill, S. 1400, 
providing for complete regulation of the water carriers by the Interstate Commerce 
Commission. That contains no fourth section. However, I see no reason why a 
fourth section should not be put in that bill. It was not put in because it was felt 
that there was no need for it. In other words, the water carriers meet competition 
at all points which they serve and, so far as I know, situations do not arise where 
they want to charge less for longer distances than for shorter. If there are any 
such situations, I see no reason at all why the fourth section should not be included 
in that bill. 

I come now to the second reason which is urged for H. R. 1668. 

I have undertaken to show that in my judgment the carriers cannot expect to 
get the increase in traffic, business, and revenues which they claim that they will 
get from this bill. 

The second reason is a different one, and that is that the Commission could and 
would protect the public interest to the same extent under H. R. 1668 as under the 
present law, but the railroads and the shippers would be freed from a burdensome 
and unnecessary procedure, full of red tape, which costs them much time and 
money. AsIsee it, that is a contradiction ofthe first reason, because if we could do 
the same thing and would do the same thing under the bill that is proposed as 
under the present law, why, certainly, the railroads are not going to increase their 
competitive traffic. 

Now, in speaking of the matter of burdensome and unnecessary procedure, I 
want to discuss, first, two matters. One is the question of delay. It has been 
alleged that, while we do grant relief finally in many cases, there is unreasonable 
delay in granting it. The total number of applications received in the year 1937 
was 508, and in 279 of these temporary relief was granted within an average time 
of 23.8 days. That covers 55 percent of the total number of applications filed. 

Of the total number that were filed, 22 were withdrawn and 54 are still pending. 
Of those received in which orders have been entered, the average time between the 
date of filing and the date of orders entered, granting or denying relief, was 33.2 
days. 

I think it is true that there has been unreasonable delay in the past in connection 
with a few of the very large cases, and I think that this committee, from its 
experience, can probably tell why there has been such adelay. This Congress has, 
for example, been considering this bill for 3 years, and the hearings are still going 
on. It is a matter which is subject to great controversy when you get into some 
of the important cases, especially those involving the transcontinental rates, and 
we did not handle some of those cases as promptly as I should have liked to have 
seen them handled and as I think we really should have handled them. 

However, if you want to do it, I would have no personal objection to curbing 
that matter by putting the same time limit on these cases as the law now places 
on suspension cases. In other words, we can suspend a rate for investigation not 
longer than 7 months, and if we do not decide the case by that time, the carriers 
have a right to put it into effect pending our final decision. 
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I personally would not see any reason why, if you feel that this matter of delay 
is serious, you should not put into the law such a curb as that. However, I 
think that the Commission is handling present applications in quite an expeditious 
manner. 

Now, the next matter that I want to discuss is what has been said about the 
burdensome proceedure which is involved in many cases where no one, either 
carrier or shipper, opposes the relief. When you analyze those cases you find that 
they relate to what constitutes the great bulk, probably 80 percent, of the applica- 
tions for fourth-section relief, and that is where relief is sought so that a circuitous 
rail route can meet the rate maintained over the direct route. In those cases 
there is only a very remote and indirect effect on the shipper. The shippers 
generally like to have as many routes open as possible and they are not disposed to 
object to relief from the fourth section on account of undue circuity of route. 
There are no other carriers involved except the railroads, and what one gets in one 
situation, another gets in another—the thing is reciprocal, in other words. The 
only thing that is involved there, and the thing that the Commission is endeavoring 
to protect and the thing that takes the time, is the general public interest; in 
other words, the question of whether we should do the best we can to discourage 
wasteful transportation. 

Some of these circuitous routes over which they seek to apply these rates are 
preposterous, They are absurd. The Commission undertakes to set certain 
limits to the circuity of routes over which it will grant fourth-section relief, and it 
has been very generous, in my opinion, in the limits which it has fixed. 

But here is the trouble which the railroads meet: The minute you restrict 
routes in that way the necessity arises of indicating in the tariffs the routes over 
which rates apply, and under the generous limits which we fix, there is still a very 
large number of routes open, and if they are to publish all those routes in their 
traffic, it is a voluminous publication. 

The carriers down south have avoided that by a provision that a rate of a 
dollar, for example, will not apply on a route which exceeds a certain distance, 
and they have in their tariffs a complete statement of distances, so that it is not 
a difficult thing for the shipper to figure out. That method of publication is 
not at all expensive. 

However, if you do it the other way, if you publish your routes, at least when 
you have done it once you do not have to do it again. It is a hard job at the 
start, but it is a job that endures, and the time involved in such work is diminished 
for the future. 

We think that the Commission should do everything that it can to discourage 
such wasteful transportation, that which is involved in hauling traffic all around 
the lot by circuitous routes. 

We also believe that there is considerable advantage to the carriers and to the 
shippers in knowing the routes over which the rates actually apply. Where that 
is not done, we have coming before the Commission every vear quite a large 
number of cases where reparation is sought under what is called the intermediate- 
rate rule, which means that where a rate on particular traffic is not published to 
a certain point, it will take the rate to the next distant point to which such a rate 
is published. In order to apply that rule you have got to know what routes 
are open. We have these cases where shippers seek reparation on that account, 
and the carriers come forward and say, ‘“That route is not open.” 

We say, ‘What in your tariff shows it is not open?” 

They say, “It is an unreasonable route. Nobody would ever think of moving 
freight that way.” 

The Commission has gone so far as to find that to be the situation in some 
cases. 

However, the question arises as to what routes actually are open, and many 
of those cases have not only plagued and taken the time of the Commission, but 
they have taken the time of the courts. When you get a tariff which publishes 
the routes, that question is eliminated; it becomes clear and certain what routes 
are actually open. 

I may say also that another thing that takes time in connection with circuitous 
routes is the so-called equidistant clause, which was a refinement put in the fourth 
section in 1920. I think everybody is convinced now that it ought to be elimi- 
nated. That has required considerable time and work in its application. The 
Commission recommends that it be eliminated, and I think practically no one 
objects. 

However, if Congress is convinced that the Commission is causing unnecessary 
work to the shippers and to the carriers by attempting to restrict the amount of 
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wasteful transportation in connection with these circuitous routes and that we 
should open the door wide in that connection, you do not have to pass this bill 
to cure that situation. You can cure it very simply by providing that the pro- 
hibition of the fourth section shall not apply to circuitous rail routes, and you 
immediately eliminate fully 80 percent of the time and trouble about which there 
has been so much talk in connection with this bill. 

It is also argued that we could do the same thing under this bill that we now 
do under section 4 as it exists in the present law. 

We have here the railroads contending that the bill would result in a sharp 
change of policy, which would add greatly to their traffic; in other words, they 
do not believe that we would do the same thing. They think we are going to 
change the policy and are going to change the results. That would come about, 
it seems to me, because both the Commission and the courts, when a change in 
the law is made, tend to take this position: Congress would not have made that 
change if it did not intend to change the policy and to change the results. That 
argument has been very effectively presented to both the Commission and the 
courts in the past. It would be regarded as a declaration of intent by Congress 
that the policy of the Commission with respect to the long-and-short-haul matter 
should be changed and that for the future a policy should be followed which will 
be more favorable and give more traffic to the railroads and be less favorable 
and give less traffic to the water lines or to other competitors. 

Now, disregarding that matter and how this would be regarded as a declaration 
of the intent of Congress, and confining attention strictly to the language of the 
bill, I think that we could, under sections 1 and 3, with our present power to fix 
minimum. rates, do much the same thing if a proposed rate were suspended that 
we now do under the fourth section, with one exception, in this definition of 
“reasonably compensatory,’’ which I have already read, the Commission has said 
that a rate, to be reasonably compensatory, must not be so low as to threaten 
the extinction of legitimate competition by water. 

In applying the minimum rates provisions of section 1, I doubt whether the 
Commission could give the matter consideration, because we owe no general 
duties to water carriers under the laws that now exist. If Senate 1400 were 
passed, we would, but we do not owe such a duty now, having in mind especially 
the construction the Supreme Court has placed on section 500 of the Transporta- 
tion Act, 1920. We do owe a duty to rail carriers and a duty to motor carriers, 
but I doubt whether we do to water carriers. 

The more important thing is that the fourth section now puts the burden on 
the carriers. If they want to charge less for longer distances than for shorter 
distances over the same route, they have got to file an application and prove that 
special circumstances exist that would justify such a discrimination, in order to 

et relief from the Commission. The burden is on the carriers and also on the 
Coens. The shippers are not even necessary parties to the case. The 
Supreme Court has so found. 

If you change this law, then the people who might be injured by such dis- 
criminations have got to be eternally on their guard, have got to be under the 
burden of eternal vigilance to watch every change in rates and bring it to the atten- 
tion of the Commission where necessary. I think it has already been shown in 
the testimony before the committee that between 90,000 and 100,000 tariffs are 
filed each year with the Commission. 

The Commission has no force to undertake an analysis of every one of those 
tariffs which is filed, and, so far as shippers at intermediate points are concerned, 
very often the lower rates to the farther distant points would not be filed at their 
stations. It might take some time for them to find out about it. If they were 
able to find it out, the burden and expense of prosecuting a proceeding before the 
Commission would be on them. It might be a very serious matter. 

Why change that situation on the theory that you can get the same results if 
everybody is on guard that you can get under the law as it now exists? That is, 
if it is the same result that you want. It is not the same result that the railroads 
want. They want a different policy from what has been followed and they think 
that the proposed law would in some way produce that change in policy. 

Senator Surpsteap. I do not like to interrupt at this point, but, if I may 
I would like to ask one or two questions. 

Senator Hix (presiding). You may, sir. 

Senator SurpsTEap. You think that if this law were changed the courts would 
have to take into consideration the fact that Congress intended to change the 
policy? 


Com 
would 
Sena 
think i 
with w 
Com 
For ex. 
depart 
Florid: 
by the 
ing rec 
matter 
Now 
relief. 
the int 
begin t 
Sens 
they h 
Cow 
if they 
nothin 
Sens 
Con 
my op 
sens 
railroa 
Con 
Sens 
opinio’ 
Con 
made 
will be 
Sens 
should 
points 
they v 
their « 
railroa 
Con 
Sen: 
Con 
Sen: 
Con 
Sen: 
Con 
Sen: 
tages 


contin 
Sen 
Weste 
receiv 
westel 
they I 
which 
Cor 
Sen 
Sen 
We 
as Iu 
Cor 
real a 
Sen 
stater 





DOMESTIC LAND AND WATER TRANSPORTATION 105 


Commissioner Eastman. I think that would be strongly urged. I fear that 
would be the conclusion reached by the Commission and by the courts. 

Senator Suipsteap. If I understand your testimony, if that were done you 
think it would result in a rate war? If the railroads reduced their rates to compete 
with water rates, the water rates would again be reduced? 

Commissioner EastMan. I think so. That is being done at the present time. 
For example, the Commission recently gave the railroads additional authority to 
depart from the fourth section in connection with this citrus-fruit traffic from 
Florida to north Atlantic ports. I understand that the minute the tariffs were filed 
by the railroads, the steamship lines either proposed or actually made correspond- 
ing reductions. In other words, the situation has not been changed as a practical 
matter by what was done. 

Now, I think that would happen right along in the case of fourth-section 
relief. If you give these transcontinental lines relief, so that they can go after 
the intercoastal traffic which they think they cannot go after now, and they 
begin to get it under reduced rates, immediately the water lines will cut their rates. 

Senator Surpsreap. As a result the railroads would have no more business than 
they have now? 

Commissioner Eastman. They might gain some at the start, but in the end, 
if they had any more business it would be business that would earn little or 
nothing for them and probably would show them an actual loss. 

Senator SuHipsteap. The chances are that both rails and water lines would lose? 

Commissioner EastMAN. It would ultimately have a bad effect on them, in 
my opinion. 

Senator Suipsteap. That would result in reduction of wages for both the 
railroads and the water lines? 

Commissioner EASTMAN. It might have that result. 

Senator Suipsteap. Without giving any more employment? Is that your 
opinion? 

Commissioner Eastman. Every time that the financial condition of carriers is 
made worse, of course, there is that much more chance that reduction in wages 
will be sought. 

Senator SHipstTeEAD. Some of those western lines seem to have the idea that, 
should this law go into effect, the eastern lines will haul freight to Mississippi 
points, and from there on freight would be transferred to the western roads and 
they would get some business to the coast. That fits into the general scheme of 
their contentions. They seem to think that these advantages would accrue to 
railroads of that character, as well as to transcontinental roads. 

Commissioner Eastman. I do not know that I quite get your question. 

Senator Suipsteap. There are what we call the eastern roads. 

Commissioner Eastman. Yes, 

Senator SuaipsreaD. And the western roads. 

Commissioner EaAstmMAN. Yes. 

Senator SurpsteaD. Then there are what we call the transcontinental roads. 

Commissioner EaAstMAN. Yes. 

Senator SuHipsteEaD. One would have no advantage over the other. The advan- 
tages that would accrue under this bill would apply to western roads as well as 
to transcontinental roads. 

Commissioner Eastman. Well, the transcontinental lines, such as the Southern 
Pacific and the Santa Fe and the Great Northern are western roads. 

Senator SuipsTeaD. Well, then, I had a misunderstanding as to what “trans- 
continental lines’’ meant. 

Senator Truman. There is an intermediate kind of road, like the Chicago North 
Western, the Frisco, the Rock Island, and the Missouri Pacific, which are‘%in 
receivership, that have been in between the two millstones. The eastern and the 
western roads have so arranged the distribution of cost of transportation that 
they have gone into bankruptcy. The Pettengill bill would not help those roads 
which are in receivership very much, would it? 

Commissioner Eastman. I do not think it would. 

Senator TruMAN. I think that is what the Senator was trying to get at. 

Senator SuipsTeapD. Yes. 

Well then, vou cannot see any advantage that this bill would have to anybody, 
as I understand it? 

Commissioner Eastman. No, sir. I would not be opposing it if I could seea 
real advantage in it to the public interest. 

Senator Hit (presiding). All right, Mr. Eastman. Suppose you resume your 
statement. 
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Commissioner Eastman. I have very little more to say. 

The question might be asked, what ought to be done in this situation? The 
Commission is in favor, so far as a majority is concerned, of eliminating the equi- 
distant clause, which was incorporated in the section in 1920, and we also are very 
much in favor of complete regulation of the water lines. 

We believe that all of these important forms of transportation ought to be under 
regulation, fair, equal, and impartial regulation, by a single agency which can deal 
fairly and justly with all of them, and we believe that if that is done it will tend 
to improve this competitive situation in various respects. 

I might read you the summary which I gave to the House committee of the testi- 
mony that I have given. 

Senator H1.u (presiding). I wish you would do that. 

Commissioner Eastman. I have undertaken to show: 

First: That the long-and-short haul clause has been part of the law for 50 years; 
that it was enacted in response to strong and outraged public opinion to correct 
an abuse which had become wide-spread; and that this agitation persisted for many 
years until the original defects in the section had been remedied. A law with such 
a history ought not lightly to be repealed or emasculated. 

Second: That it is proposed to substitute for this clause an untried provision 
which, it can be argued, could conceivably be used to produce much the same re- 
sults. If this is true, there is no sense in making the change. It is clear, however, 
that those who favor the bili do not believe it to be true, because they confidently 
urge that it will produce very different results. They have reason for this belief, 
because the Commission and the courts would find it difficult to avoid the con- 
clusion that Congress, when it changed the law, intended also to change the policy 
and the results, and because, in any event, the Commission would encounter very 
great, and probably insuperable, practical difficulties in applying the present policy 
and producing the present results. 

Third: That while there may, perhaps, be some reasonable ground for complaint 
because of delay in the administration of the fourth section in certain cases in the 
past, the present administration is expeditious. If it is desired to insure expedi- 
tion in the future, this can be done by providing the same time limit as in suspen- 
sion cases. 

Fourth: That the chief reason offered for the bills is that it will have the result 
of enabling the railroads to compete more freely with other forms of transportation 
and thus add largely to their revenues and employment. Upon analysis it is clear 
that it is from the water carriers that this traffic is to be taken. The bill is directed 
chiefly against them. The facts are that the Commission has been liberal in grant- 
ing fourth-section relief to enable the railroads to compete with water carriers. 
The complaint that it has not been liberal centers on transcontinental rates and 
the competition of the intercoastal water carriers. The facts are that the Com- 
mission had good reason for denying relief in the case of these transcontinental 
rates, but even if it had been granted, not enough traffic is involved to affect ap- 
preciably the earnings of the western railroads, especially when the reductions in 
rates which would undoubtedly be made by the eastern railroads and the water 
lines are taken into account. 

Fifth: That the theory that net earnings can be improved by taking on traffic 
at so-called out-of-pocket costs is full of fallacies and dangers, because such costs 
are a highly uncertain and fluctuating quantity. They are only low when no em- 
ployment is required, but the proponents of this bill claim that the traffic which 
it will add will increase railroad employment greatly. 

Sixth: That relief from the fourth section creates no new traffic but merely di- 
verts traffic which is already moving from one railroad or one part of the country 
to another. It cannot affect the prosperity of the country asa whole. The claim 
that failure to grant liberal relief has prostrated manufacturing in the interior of 
the country at the expense of the seaboard is not supported by the census figures. 
On the contrary they show the reverse. 

Seventh: That fourth-section provisions were omitted from the Motor Carrier 
Act and the proposed water-carrier bill, because it was felt that there was no need 
for such provisions in the case of those forms of transportation. If need is shown, 
they should be included. It still does not appear that there is any need in the case 
of the water carriers. There may be need in the case of the motor carriers, but 
the situation with respect to their rates is still very confused, and it is not yet 
possible to state with certainty that such need exists. 

Eighth: That the present fourth section should be changed by the elimination 
of the so-called equidistant clause, which is an unnecessary nuisance, but should 
not otherwise be changed, with the possible addition of a time limit such as applies 





in sus] 
be bre 
the ra 
good « 
The 
the Cc 
sary. 
but I 
Sen. 
Mr. E 
Mr. 
was n 
cases, 
was n 
evider 
We 
it can 
WAS @) 
The 
on Ire 
ticipa 
a poin 
Comn 
tion. 
Gulf } 
produ 
expen: 
Nov 
that f 
Talk 
iron a 
with t 
lower- 
traffic 
ried o 
carrie 
Ape 
true 1 
Houst 
that c¢ 
have 
Minne 
If y 
it see) 
conce!l 
Ho 
relief 
Sen 
gave j 
Cor 
sen 
Cor 
I tl 
Sen 
ways. 
stance 
Cor 
that 
produ 
rails ¢ 
to ou 
purpo 
Mr. 
route 
Sen 
able r 


DOMESTIC LAND AND WATER TRANSPORTATION 107 


in suspension cases. It is highly desirable, however, that the water carriers should 
be brought under the same degree of regulation as is now provided in the case of 
the railroads and the motor carriers, not only for the good of the latter but for the 
good of the water carriers themselves. 

There has been much discussion during these hearings of various cases which 
the Commission has decided. I came up prepared to discuss those if it were neces- 
sary. I think there is an adequate answer to every criticism which has been made, 
but I do not want to burden you with that. 

Senator Hii. (presiding). Is there any particular case that you had in mind, 
Mr. Eastman? 

Mr. Eastman. No; I might mention one thing, and that is that the statement 
was made that fourth-section relief was denied in only about 15 percent of the 
cases, and I understand that Judge Fletcher said that the relief that was denied 
was much more important than the relief that was granted, without giving any 
evidence whatever in support of that statement. 

We made an analysis of that for a typical year, which is quite lengthy. I think 
it can be very clearly shown that the contraryis the case—that the relief which 
was granted was much more important than that which was denied. 

There has been talk about various cases, like the case of Fourth Section Relief 
on Iron and Steel Articles to Gulf Ports, I think. It happens that I did not par- 
ticipate in that case, but it illustrates one thing that may be of some interest and 
a point on which | have always taken a different position from the majority of the 
Commission. The relief there is sought largely on the ground of market competi- 
tion. For example, Middletown, Ohio, or Minnequa, Colo., wished to reach the 
Gulf ports by railroad, because of the iron and steel which come in there from other 
producing points by some water or rail-and-water route which is inherently a less 
expensive route. 

Now, I have never felt personally—and in this I differ from the Commission— 
that fourth-section relief ought to be granted on account of market competition. 

Take the case of Minnequa, for example. Naturally, it would like to get its 
iron and steel down to Houston and Galveston and New Orleans in competition 
with the iron and steel coming in by water, and it wants to have the benefit of 
lower-than-normal rates to produce that result. Of course, that means that some 
traffic, as far as the general transportation system is concerned, is going to be car- 
ried on rates which will produce little or no profit, whereas otherwise it would be 
carried on rates which would produce a fair profit. 

Apart from that, here is a thing that I have never been able to see: If it is 
true that Minnequa, for example, should have fourth-section relief to get to 
Houston and Galveston on equal terms or better terms than the iron and steel 
that comes in by water, why shouldn’t the iron and steel that comes in by water 
have fourth-section relief so that it can penetrate into some territory where 
Minnequa has an advantage? 

If you really worked the thing out fairly and gave compensating advantages, 
it seems to me that in the end everybody would have lost, so far as revenue is 
concerned, and nobody would have gained. 

However, the Commission has not agreed with me. It gave fourth-section 
relief in that case to Minnequa. 

Senator Scuwarrz. Minnequa wanted a 41-cent rate, and the Commission 
gave it a 50-cent rate? 

Commissioner Eastman. Yes; I think so. 

Senator Scuwartrz. At 41 cents, how much a ton-mile would that have been? 

Commissioner Eastman. I can’t tell you what that is. 

I think that is all I have to say. 

Senator Hiiu. As you said, it is a mighty poor rule which does not work both 
ways. If this bill were passed, there would be an interminable number of in- 
stances where the rule would work only one way? 

Commissioner Eastman. Very often fourth-section relief is sought in order 
that an interior point may meet competition coming in by water from a foreign 
producer. There, it seems to me, the real problem is the protective tariff. The 
rails ought not to be obliged to reduce their rates in order to afford protection 
to our consumers against foreign producers. We have protective tariffs for that 
purpose. 

Mr. Pitt has figured out that 41-cent rate, and he says that over the short 
route it would produce 8.5 mills per ton-mile. 

Senator Scowartz. That is above what the Commission has held to be a reason- 
able rate in various cases, is it not? 





108 DOMESTIC LAND AND WATER TRANSPORTATION 


Commissioner EastMan. Yes; it is above what has been found to be ‘‘reasonably 
compensatory.’’ The Commission has fixed 5 or 6 mills as limits in fourth-section 
cases, and something like 10 or 12 cents a car-mile. 

I myself have criticized those limits, because I do not think that you can 
establish any such uniform limit. Six mills a ton-mile on certain hauls may be 
fully compensatory earnings, but on shorter hauls it might not be at all—that is, 
when you consider the terminal factor and its influence on the cost. You cannot 
take any uniform rate per ton-mile or per car-mile and properly apply it as a limit. 

Senator Huu (presiding). Have vou any further questions, Senator? 

Senator Scnuwartz. I had one thought in mind, and that is this: One of the 
witnesses here opposing this bill, on behalf of the Kingman people, propounded 
a hypothetical question. He said there was a packing plant in Indianapolis and 
that by reason of its location a large percent, practically all, of its livestock came 
in by truck and a considerable part of its manufactured products went out the 
same wav. He made the suggestion that the railroads seeking business, if this 
bill is passed, could go to the Kingman people and point out the fact that they 
were not setting any of his business and that they were entitled to it and that 
if they did not get any part of it they would be m a position, to use the witness’ 
expression, to “drop in a rate” from St. Louis to Indianapolis on the products of 
the packing house there and bring competition into Kingman’s immediate 
territory. 

Would that be possible, with the remaining sections of the Interstate Com- 
merce Act and section 500 of the Transporiation Act? You understard, I am 
not saving that they would do it, but thet is a suggestion of the witness. The 
witness’ theory was that one of the things which the railroads wanted to do 
was not to compete with the trucks, but to destroy that competition. 

Commissioner Eastman. Well, I think that such a thing would be possible. 
The rate certainly would be open to attack and, in all probability, if such a rate 
were filed it would be protested and the Commission would be asked to suspend 
it. It might get by and not be discovered until it had gone into effect, but, as a 
matter of fact, the railroads, in meeting that competitive situation that you 
describe, do it by filing rates of general application on in-bound livestock in 
that territory, Illinois, lowa, and so on. 

There are Many rates that the railroads have published in order to meet truck 
competition—very low rates. They have not gotten much of the business back, 
I think, but they have published the rates. They have also undertaken to pub- 
lish rates on packing-house products and fresh meats out-bound for the purpose 
of meeting truck competition. 

The Commission suspended some of those proposed reductions and refused to 
permit them to go into effect, but the main objection which the Commission had 
was that they were proposing those rates from Chicago and that they inured 
chiefly to the benefit of the big packers, like Swift and Armour, whereas they 
were not proposing any wide extension of them to other packing plants. In 
that case they were proposing the reduced rates out of Chicago, and the question 
of fourth-section relief did rot enter into it 2+ all excent on circuitous routes. 

Senator Scuwarrz. If destructive competition were to arise between trucks 
and railroads after the enactment of this bill, would the Commission have 
authority to have control over that situation? 

Commissioner Eastman. Yes; the Commission frequently has complaints from 
rail lines asking us to suspend proposed reductions by trucks, and it has com- 
plaints from trucks—— 

Senator Scnwarrz (interposing). It would have authority outside of section 4? 

Commissioner Eastman. Yes; it would. 

Senator Scuwartz. That is what I wanted to know. 

Commissioner Eastman. Here is an interesti-s case, I think. It is called 
Refrigerating Material from Memphis, Tenn., to Davton, Ohio, 4 M. C. C. 187. 
In that case a truck operator was proposing a vey low rate in competition with 
a railroad in order to get a return haul where his truck was moving empty, and 
we discussed that at some length, and we said [reading]: 

‘As at present advised, therefore, we believe that we ought not to permit a 
competitive truck rate to be established, in a situation like this, which is on so 
patently low a level and which can only be defended on the out-of-pocket 
cost or added traffic theory. If we permit that theory to be applied here, we must 
permit it to be applied generally in similar circumstances, and we greatly fear the 
result would be an ultimate breakdown of the rate structure, causing general 
injury. It must frankly be recognized, however, that if the railroads are here- 
after to be allowed to apply this theory in competing with the trucks, the latter 
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must fairly be allowed equal leeway. To that extent it is possible that it may be 
necessary to reconsider the conclusion here reached in the light of subsequent 
events.”’ 

Senator Scowartz. That rule would work both ways? 

Commissioner EastTMAN,. Yes. 

Senator Hii (presiding). Have you any further questions, Senator? 

Senator Scnwartz. No; I have no further questions. 

Senator Hi.u (presiding). Is there anything vou would like to add, Mr. 
Eastman? 

Commissioner EAstTMAN. NO, sir. 

Senator Hit (presiding). You have given a splendid and most interesting 
statement. I want to say that it has been very interesting. 

(The following matter was submitted for the record: 
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Statement of the population of various cities in the United States for the years 1910, Statem 
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Statement of the population of various cities in the United States for the years 1910, 
1920, and 1930, together with the percentage of increase or decrease of population 
during those periods—Continued 
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Senator Hrut (presiding). At this point we will incorporate in the record the 

comments of the Maritime Commission. 
Marcn 16, 1938. 
Hon. Burton K. WHEELER, 
Chairman, Committee on Interstate Commerce, 
United States Senate, Washington, D. C. 

My Dsar Mr. CxarrMan: Reference is made to your communication of 
February 3, 1938, requesting the comments of the Commission with respect to 
H. R. 1668, a bill to amend paragraph (1) of section 4 of the Interstate Com- 
merce Act, as amended February 28, 1920 (U. S. C., title 49, sec. 4). 

The bill proposes to cancel the so-called long-and-short-haul rule of section 4 
of the Interstate Commerce Act. In other words, if the bill becomes a law the 
railroads will be at liberty to establish rates which will be much lower for long 
hauls than those established for short hauls on the same route. It is true that the 
amendment proposes to insert a provision requiring the railroads to sustain the 
burden of proof of justifying a rate or charge which is lower for a long-distance 
transportation than that rate charged for a shorter distance, when such rate or 
charge has been brought in issue before the Interstate Commerce Commission. 
The proponents for the bill claim that this provision together with the prohibition 
against charging unreasonable rates, creating discriminations for like and con- 
temporaneous service, and causing undue and unreasonable preferences or ad- 
vantages contained respectively in sections 1, 2, and 3 of the Interstate Commerce 
Act, will give the Commission all the power it now has to prevent abuses. If this 
contention is true, then there is no reason for passing the bill and thus doing away 
with a provision in the law which has been in existence for 50 years, which was 
enacted as a result of the insistent demands of an outraged public, and which, 
since its passage in 1887, Congress has thought necessary to broaden and 
strengthen in 1910 and 1920. 

Hon. Joseph B. Eastman, Interstate Commerce Commissioner, in his testi- 
money before the Committee on Interstate and Foreign Commerce, House of 
Representatives, on February 9, 1937 (report of hearing on H. R. 1668, pp. 434 
to 436, inclusive), clearly showed that the railroads file about 110,000 new tariff 
schedules yearly, and it is impossible for the Commission to examine these 
schedules to determine whether they violate any of the provisions of the act. 
In view of these facts repeal of section 4. which requires the railroads to secure the 
yermission of the Commission before they can establish lower rates for a long 
sem than those established for a short haul, would require eternal vigilance in 
examining the new schedules on the part of shippers and others interested to see 
that the railroads were not, in fact, violating the provisions of the act. It should 
place almost an impossible task upon the public interested in transportation. 
As a practical matter, the protection sections which 1, 2, 3, and 15 (7) accord the 
public against abuses by the railroads arising out of the repeal of section 4 would 
be more apparent than real. Section 15 (7) authorizes the Interstate Commerce 
Commission to suspend new tariffs pending a determination of their lawfulness, 
but, unless its attention is called to possible unlawfulness of the rates so filed, the 
Commission rarely exercises the right. 

It is obvious that the railroads feel very confident that, if Congress should 
repeal section 4, the courts and the Interstate Commerce Commission itself 
would construe that action of Congress as an intention to change the present 
policy of the Commission in its treatment of applications by the railroads for 
relief from the provisions of section 4 so as to liberalize that policy in favor of 
the railroads and against other forms of transportation. Commissioner Eastman 
clearly indicated he believed the Commission would be forced to take this view of 
a repeal of section 4. 

A reading of the testimony given by the proponents of the bill at the various 
hearings on the same discloses unmistakably that the main purpose of the rail- 
roads in seeking the repeal of section 4 is to enable them to divert traffic from 
the water carriers engaged in intercoastal commerce. In other words, the 
railroads are attempting to secure the traffic already carried by the water carriers 
and do not expect to create new traffic. The railroads claim that the securing 
of this traffic will improve their financial condition and will enable them to 
increase the employment of labor. There is grave doubt that this diverted 
traffic would, in fact, result in an improved financial condition for the railroads. 
In the first place the tonnage of a competitive nature carried by the intercoastal 
carriers is a very small proportion of that carried by the railroads. In 1935 
the former, measured on a ton-mileage basis, was probably less than 10 percent 
of the total. If the railroads could divert this tonnage from the water carriers 
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and transport it at the same rates now charged by the railroads, the railroads 
would improve their financial condition. But this could not be done because 
the water carriers would not surrender the traffic without a fight. In fact the 
railroads are seeking the repeal of section 4 so that they can reduce the rates 
and thus secure the traffic. This would mean a reduction of the rates applicable 
not alone to the traffic diverted but also to the competitive traffic already carried 
by the railroads. The reduction in rates would have to be comparatively small 
in order to prevent the loss suffered by the large proportion of tonnage already 
being carried absorbing any gain derived from new tonnage diverted. But it is 
certain that the reductions could not be kept to a minimum because action on 
the part of the railroads to reduce rates would result in a serious rate war. The 
railroads would suffer financially no matter how that rate war terminated. Even 
if the railroads were successful in driving the intercoastal water carriers out of 
the service, the railroads would have suffered heavy financial losses which other 
traffic would have to bear and the country would have suffered the positive loss 
of the services of those water carriers which inherently and economically are 
best fitted to handle much of the traffic in question and of the consequent com- 
petition by those carriers which acts as an incentive to improve the services of 
both railroads and water carriers. Another serious loss to the country would be 
the loss of the services of the intercoastal carriers as naval auxiliaries in time of 
national emergency. 

As has already been shown, the repeal of the section would not create new 
traffic. Insofar as it would divert traffic, it would not result in increased employ- 
ment of labor because additional employment by the railroads would cause 
additional unemployment in the maritime service, not only of seamen but of all 
of the subsidiary and collateral services that work with and for the maritime 
service. It is safe to say that there would eventually be discharged at least one 
man for every man that the railroads might employ by reason of the repeal of 
section 4. 

The real and only complaint which the railroads have is that the water carriers 
are unregulated insofar as reductions of rates initiated by those carriers are 
concerned. This is a situation to which the Maritime Commission has given 
serious consideration. In November 1937 it made a recommendation to Congress 
that it be given the same power over coastwise and intercoastal carriers by 
water, with respect to maximum, minimum, and actual rates, which the Interstate 
Commerce Commission exercises over railroads. This recommendation is em- 
bodied in section 43 of 8. 3078. The granting of this power would go a long 
way toward removing the dissatisfaction of the railroads over the situation. To 
place the water carriers under adequate regulation would be much more in keeping 
with the long established policy of Congress than would the proposed bill, which 
would remove the railroads from one aspect of regulation which has been in 
force for so many years and which was made necessary because of the abuses 
which resulted from the actions of the railroads. The Commission is convineed 
that the enactment of H. R. 1668 will have a serious effect upon, if it does not 
actually destroy, the carriers by water engaged in intercoastal commerce. 

The Commission does not desire to comment upon the possible effect. the enact- 
ment of this bill would have upon other forms of transportation, but for the 
reasons above given is opposed to the passage of the bill H. R. 1668. 

Sincerely yours, 
Tuomas M. Woopwarp, 
Vice Chairman. 


STATEMENT OF Mas. Gen. THomas Q. AsuBuRN, Unstep States Army, CHAIRMAN 
OF THE BoaRD AND PRESIDENT OF THE INLAND WaTERWAYS CORPORATION, 
WasHinaton, D. C. 


Major Gereral AsHBURN. My name is Thomas Q. Ashburn. I am Chairman 
of the Board and Presiaent of the Inland Waterways Corporation, and by virtue 
of those positions I am a major general in the United States Army. I appear 
before this committee at the behest of its chairman, and the statements I shall 
make are my own opinions and should not be taken as those of a representative 
of the President. 

I want to point out to you at the start that the Inland Waterways Corporation 
is a Government-owned corporation, which was created for the purpose of pioneer- 
ing and demonstrating, with the function of promoting, encouraging, and develop- 
ing water transportation and to foster and preserve in full figure both water and 
rail transportation. 
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Senator Bone. Is the Inland Waterways Corporation wholly a Government 
operation? 

Major General AsHpurn. The law provides that it shall be operated as a 
privately owned carrier. It receives no money from the Government. It did, 
as I shall bring out later, have an original appropriation of $15,000,000 with 
which to buy stock. 1 shall revert to that later. 

In order that this committee may realize the importance to the Inland Water- 
ways Corporation and its employees of its decision on the bill under consideration, 
it is pointed out that the Corporation, owned by the United States and operated 
as a pioneering and demonstrative agency of the Government, has assets in 
excess of $25,000,000, operates upon some 3,100 miles of river, serves 42 out of 
48 States through joint rail-and-water rates, employs on an average 3,300 men, 
which sometimes increases to 4,000, and has an annual payroll of $3,271,940.19, 
all of which is paid from the proceeds of operation and not from appropriated 
funds. 

It is my fixed opinion that the rehabilitation of inland-waterway transportation 
has been brought about through the efforts of the Inland Waterways Corporation 
and that the purpose of this bill, insofar as inland waterway transportation is 
concerned, is aimed primarily at the destruction of the Inland Waterways Cor- 
poration. 

I am convinced that if the passage of this bill accomplished nothing more than 
the destruction of the Inland Waterways Corporation its proponents, particularly 
the railways, would hail that as a great victory. And so it would be, for it is this 
one agency of the Government which has been successful in ameliorating some of 
the conditions in our interior rate structure to such an extent that the property of 
any single community is not dependent upon the stroke of a pen of a railroad 
president. It is this one agency of the Government which has brought about a 
demand for the upbuilding of industry in the midst of agriculture, and which is 
gradually but surely accomplishing that object. 

The slogan of the railroads has been, since the inception of this corporation in 
1924, ““Down with the Inland Waterways Corperation. If we can kill this, we 
can kill other water competition.” In fact, Mr. Eastman, of the Interstate 
Commerce Commission, testified that-the purpose of this bill was intended to kill 
water transportation. 

I econeur fully in the minority report of the House, signed by seven members 
of the committee considering H. R. 1668, recommending the nonpassage of the bill. 

The peculiar animus of the railroads against the Inland Waterways Corporation 
lies in the fact that its operations must be continued under the law and that it may 
not be sold or leased until ‘‘there shall have been published and filed under the 
provisions of the Interstate Commerce Act, as amended, such joint tariffs with rail 
sarriers as shall make generally available the privileges of joint rail-and-water 
transportation upon terms reasonably fair to both rail and water carriers.” 

Even under the limitations imposed by the existing fourth section of the Inter- 
state Commerce Act, there exists a rate structure which is manifestly unfair to 
most of that section of our country west of the Mississippi to the Rocky Mountains. 
This has been brought about by the Panama Canal and the system of blanketing 
rates. 

This bill is so dangerous to the economic security of our country, so vast a grant 
of power to the railroads to say which part of our country shall be exploited at 
the benefit of another, so dangerous a power for them to have if they exercise it so 
as to accomplish its ostensible object, that grave doubts can be raised as to the 
conspiracy of the purposes proposed to be accomplished by the railroads in pro- 
posing the bill. Either that, or as Herbert Corey once remarked upon the in- 
ability of railroads, counsel, and others to see what would happen to them under 
certain conditions—such as the passage of this bill—‘‘Someone should have tapped 
their knees to see if they had the right kind of reflexes’’ before the bill was intro- 
duced 

There is growing opposition on the part of the people of the United States to the 
passage of this bill, as they understand what its passage will mean. When it was 
introduced in, I think, 1934 there was scarcely any opposition to the bill. For 
2 years it languished in both the Senate and the House. There had been no 
minority report at the last session of the House of Representatives. When the bill 
was up for consideration, there were seven Members who had really found out 
what the bill was about and who voted against it. 

If the railroads are successful in having this bill passed, and if they put into 
effect what they say they propose to put into effect, there will be such a growing 
wave of indignation against the railroads throughout the United States that it will 
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certainly result in the passage of another amendment to the Interstate Commerce 
Act which will control the railroads. 

H. R. 1668, now before Congress, provides for the elimination of the long-and- 
short-haul clause of paragraph | of section 4 of the Interstate Commerce Act. 

The present law provides that the lower charge for a longer than a shorter haul 
shall be ‘‘reasonably compensatory.” 

The proposed bill provides only ‘that it shall be unlawful for any common 
carrier subject to the provisions of this Act to charge or receive any greater com- 
pensation as a through rate than the aggregate of the intermediate rates subject 
to this Act.” 

Senator Bone. What, General, is your idea in the use of the language in the 
negative sense rather than in the positive sense? 

Senator Scuwartz. That language is in the present act, but the teeth above it 
are taken out. 

Senator Bone. I looked that over when I first saw it and wondered why that 
sort of language was employed by the drafting experts. 

Major General AsHpuRN. I am going to try to bring that out, because that 
thought is in my mind just as it is in yours. 

Certainly the present’ act is clarified because of the simplicity of the proposed 
act. 

The proposed act definitely forbids one thing, and one thing only; that is that 
common carriers shall not receive any greater compensation as a through rate 
than the aggregate cf the intermediate rates subject to the provisions of this act, 
except upon the authority of the Commission, and it holds intact all the great 
injustices now being perpetrated under existing law. 

Senator Bong. I asked that question because I have seen that language in the 
act. Ido not think anybody has ever threatened to charge more for a long haul 
than the aggregate of charges for the lesser hauls. Maybe it has been threatened. 
It would be as though Almighty God were threatening to send sunshine and fain- 
things which we expect as a regular visitation of God’s kindliness. 

Major General AsHrurNn. The purpose of that provision in that form was 
definitely for one thing: To confuse the public. 

Senator Bong. But you cannot confuse a group of lawyers seated around a 
table. They do not become confused about a simple case of language. It 


is 


simply a curious thing, and I wondered what was in the mind of the lawyer who 


drafted it, getting the sense of the thing in reverse. 

Senator Scuwartz. I think that this might possibly have been in the mind 
of the lawyer who drew it: Let us assume a shipment of freight that begins at 
Chicago and moves westward to Cheyenne. As far on that line as there is compe- 
tition there would be charged a lower rate, but when the shipment got to Cheyenne, 
where there was no competition, a higher rate would be charged for the longer haul 
than the average of the lower rates. 

Senator Bong. That would be an explanation to us. 

Major General Ashrurn. Mr. Eastman—and I think Mr. Eastman’s study of 
this question is probably the greatest and most valuable study that has been made 
and is worthy of more consideration than that of any other man in the United 
States—in his report to the President on his proposed bill, gives the history of the 
fourth-section relief; which I condense for your benefit [reading]: 

‘Federal regulation of the railroads was precipitated in 1887 primarily by the 
then widespread and flagrant discriminations in rates and charges. 

“Section 4 of the act was designed to subject such long-and-short-haul rate 
discriminations to regulation by the Commission and to confine them within 
reasonable limits. * * * 

‘The long-and-short-haul clause was designed to eliminate the pernicious prac- 
tice of charging higher rates for shorter than longer hauls, which had become 
widely prevalent prior to 1587 as a result of unrestrained resort to competitive 
rate making.”’ 

The Commission, entirely rail-minded at the time—remember, there was no 
water competition—this was in 1887—interpreted this law as having teeth in it 
and issued regulations making it effective, but Mr. Eastman continued by saying 
that the Commission’s interpretation of the law was overruled by the Supreme 
Court and that thereafter the Commission proceeded, for the most part, as if the 
fourth section had been completely eliminated from the act. 

This condition of affairs led to further protest on the part of the public and fur- 
ther limitations on the granting of fourth-section relief, which were added by the 
Transportation Act of 1920 and are as follows: 
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(a) That the Commission shall not permit the establishment of any charge 
to or from the more distant point that is not reasonably compensatory for the 
service performed. 

“(b) The noninclusion of intermediate points in fourth section granted through 
circuitous rail line or route. 

‘‘(ec) No fourth-section authorization shall be granted on account of merely 
potential water competition not actually in existence.’ 

The provisions of the proposed bill would eliminate, however feeble they are, 
the safeguards to the public added in the Transportation Act of 1920 and which 
have just been cited. 

The difficulty with respect to paragraph (a) has been chiefly one of interpreta- 
tion. The words “‘reasonably compensatory’’ are not defined in the statute, and 
there has been continual controversy as to their meaning. 

That there is confusion regarding the term “reasonably compensatory’”’ is illus- 
trated by the sugar example quoted in Mr. Childress’ testimony before this com- 
mittee last vear: 

‘‘Another anomaly is that under the decision sugar traffic yields the railroads 
4 mills per ton-mile in one case and 4.4 cents per ton-mile in another. The 
former figure is pronounced reasonably compensatory, the later not unreasonably 
high. Whether rates of this character are in conflict with section 3 of the Inter- 
State Commerce Act, which provides that rates must be reasonably compensatory, 
is a matter in which the Interstate and Foreign Commerce Committee may wish 
to inquire.” 

Mr. Childress is president of the Mississippi Valley Barge Line. 

There is a considerable range in rates which might be “reasonably compen- 
satory,’’ but no excuse for holding that rates may differ a hundred percent for 
the same commodity in different sections of the country. 

Senator Bong. It runs from 4 mills to 4 cents? 

Major General AsHBuURN. From 4 mills per ton-mile in one case to 4.4 cents 
in another case. It is a tremendous spread. 

I might suggest to this committee that it would find Mr. Childress’ testimony 
very interesting, because it is replete with examples such as this. 

Senator Bone. Certainly if the rate goes from 4 mills, which is approximately 
a half cent, to 4%4 cents, that is quite a spread. 

Major General ASHBURN. Yes; it is quite aspread. I think it would be a very 
simple matter to develop a thory of how reasonably compensatory rates can be 
determined. Reasonable compensation can be readily determined without 
recourse to out-of-pocket costs. But there is nothing in this proposed act that 
gives the public even a chance to complain, except at their own expense, that rates 
are not reasonably compensatory. 

Senator Bone. Senator Schwartz has suggested that there is a possibility of 
that in a long haul through his part of the country, which would account for the 
way in which the act was phrased. 

Major General AsHrurn. Could I have that illustration again? 

Senator Scuwartz. A haul begins in the East and travels, we will say, to 
Casper, Wyo., which is my home city. On its way west it goes through the 
various points which are competing points. To meet the competition at the 
various competing points the rate is lowered at those places. Finally the ship- 
ment leaves the area where there is competition and proceeds to a point in the 
interior where there is no competition. There the rate is higher than the average 
rate of all the competing intermediate points. 

Major General AsHruRN. Well, the bill does not probhibit the average; it 
prohibits the charging of less than the aggregate. 

Senator Scuwarrz. I will use the word “aggregate” instead of the word 
“average.” 

Major General AsHrurRN. I cannot imagine that situation. If that is what 
they are trying to get over, I do not understand it, and I have been studying 
transportation for the last 20 years. It is a confusing thing, if that is what 
they are trying to do, and, as I say, I object to it. 

Senator Scuwarrz. I am merely saving that that was the purpose of the nega- 
tive clause in the original act, and it is now left in this act. In other words, the 
clause which you have just quoted stands, word for word, in the present act 
insofar as it applies to that situation. 

Major General Asururn. All it does is to make it unlawful for any common 
carrier subject to the provisions of the act to charge or receive any greater com- 
pensation as a through rate than the aggregate of the intermediate rates. Since 
when in the history of transportation has any such prohibition been necessary? 
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The transportation agency that charged more for a long haul than the aggregate 
of the intermediate rates would have no long-haul traffic on which to make such 
a charge. Such a charge violates the fundamental economics of transportation, 
and all transportation agencies know it as well as the Inland Waterways Cor- 
poration. It is this loose throwing together of meaningless, purposeless words, 
for the evident purpose of confusing the public, to which my criticism is directed. 

I will give you a concrete example of what is in my mind, to show you how un- 
necessary this provision is. If the all-rail rate from St. Louis to Memphis were 
$5 and the all-rail rate by the same railroad from Memphis to New Orleans wert 
$4, the aggregate of the intermediate rates would be $5 plus $4, or $9 from St. 
Louis to New Orleans. 

Therefore, this proposed law says that it would be illegal to charge more than 
$9 for a direct haul from St. Louis to New Orleans via Memphis. If such a con- 
dition existed—that is, where the through rate were greater than the aggregate 
of the intermediate rates—no one would ship on a through rate unless he was non 
compos mentis. 

Take your example of the rate to Casper, Senator. If the rate to some town 
intermediate between Chicago and Casper were $5 and the rate from that inter- 
mediate town to Casper were $4, then the aggregate would be $5 plus $4, or $9 to 
Casper. 

Suppose the direct charge from Chicago to Casper were $10. Would you not 
then ship to this intermediate town and ship again to Casper in order to save the 
dollar? Certainly you would. 

Senator Bong. You would work around it by splitting your trip. 

Major General AsHBuRN. Certainly you would split your trip if you could get 
it through for less money. 

Senator Bone. That is why I wondered about the language in this bill when I 
first noticed it. 

Major General AsHpurRN. The entire fourth section is very peculiarly worded. 
Of course, it carries the implication that it might be urlawful. 

There is another thing. It says that they shall not charge less. I have never 
been able to understand, when reading the fourth section, how rates can be blan- 
keted. There seems to be some reason for it, but I have never found anybody who 
could make it coincide with the language of the act, which says that that is for- 
bidder. 

There is no reason for this prohibition, and its purpose is obviously to confuse 
the layman as to the real purpose of the bill, which is to destroy all safeguards, 
feeble as they are, which now may be invoked by the public. The first proviso is 
fareical: the situation would never arise. 

The further proviso [reading]: ‘‘That rates, fares, or charges existing at the 
time of the passage of this amendatory Act by virtue of orders of the Commission 
or as to which application has heretofore been filed with the Commission and not 
yet acted upon shall not be required to be changed by reason of the provisions of 
this section until the further order of or a determination by the Commission”’ 
allows the railroads to hold intact all the relief they gained from the act which 
they wish to have destroyed; that is, all their various fourth -section reliefs, where- 
by they charge more and receive greater compensation for the transportation of 
freight for a shorter distance than for a longer distance over the same line or route 
in the same direction, the shorter being included within the longer distance. 

The last proviso, intended by the lower house as a safeguard to the public, is 
not as much protection as the act in its present state gives. 

Under the existing statute, such rates cannot be put irto effect except upon 
application to the Commission in special cases, and the Commission may, after 
investigation, grant that authority. 

If the assertion by the proponents of this bill that the protection of other forms 
of transportation and the public will be amply provided for by sections 1, 2, and 3 
of the Interstate Commerce Act is true, then they must claim that the present 
existing rates are equitable and fair to all concerned and that there never was any 
reason for the fourth section to be enacted. 

They claim that the other forms of transportation are not restricted by the 
fourth section of the Interstate Commerce Act. Wherever fourth-section relief 
has been granted to the railroads and joint rates have been entered into with them 
by the water carriers, at least by the Inland Waterways Corporation, the exemp- 
tion has been included in the joint rate. Besides that, I do not know of a single 
instance in our rate structure whereby we charge more for a shorter than for a 
longer haul when a shorter haul is included in a longer haul. 
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To summarize my personal objections to the bill as the president of the Inland 
Waterways Corporation, they are: First, that it destroys all the feeble safeguards 
the public now has, gives the railroads absolute control of rate making; second, 
that such power may be so used as to build up one section of the country at the 
expense of another; and, third, that this may be done by the promulgation of 
rates very definitely intended to build up or maintain the prosperity of one par- 
ticular section without the public knowing what is being done until someone is 
individually affected; and even then he is given less protection through his protest, 
at his own expense, than is now given when these rates can only be made effective 
after hearing by the Commission. 

If the rates are protested, the proposed act requires a hearing by the Commis- 
sion, with the burden of proof upon the carrier to justify the rate or charge for the 
longer distance against any claim of a violation of sections 1, 2, and 3 of the Inter- 
state Commerce Act. 

That the public is not sufficiently protected by sections 1, 2, and 3 is evident 
from the terrible rate structure under which a large part of our country is now 
handicapped. 

I think that the present fourth section should be maintained in the terms of the 
present law, but that the courts or Congress itself should lay down a rule defining 
‘reasonable compensation.” 

This bill affects too many people and too much territory of the United States 
not to be given the fullest consideration by this honorable committee. A great 
many of its proponents have been led into support of it with entire misappre- 
hension of what the bill is intended to accomplish. 

I noted in the press with interest that Senator Minton is reported to have said 
that the presentation of a tariff containing approximately 160 pages of routings 
and restrictions to comply with a fourth-section decision “‘about sold him on the 
virtue of the bill.” 

I wonder if the distinguished Senator noted that the issuance of this tariff was 
brought about by a fourth-section application of the railroads serving South 
Atlantic and Florida ports and their northern connections to establish commodity 
rates on carload traffic from points in central and western trunk-line territories to 
the ports in their efforts to compete for traffic which Mr. Kerr said was now and 
had for some years been moving in carlots via rail-and-water and rail-water-rail 
routes through the North Atlantic ports to southern ports and territory adjacent 
thereto without reducing the all-rail rates to intermediate points. In other words, 
it is a long-and-short-haul application made by the railroads to reduce their rates 
on the long haul. 

In other words, this application, which apparently was granted, had the effect 
of penalizing every interior shipper from an intermedaite point, for the sole pur- 
pose of taking away.traffic from the water connections, thus penalizing water 
transportation. 

This tariff, according to Mr. Kerr, cost $3.50 per page for compilation and 
$3.50 per page for manufacture, or $7 a page, a total of $1,120 for 160 pages, and 
thousands of dollars for routing instructions, not to mention the cost of Interstate 
Commerce Commission proceedings and legal and expert rate fees, and the sole 
effect, as far as the railroads are concerned, was to reduce their revenues on the 
long haul and perhaps to hurt some competing water carrier. 

I venture the assertion that the revenue received for the commodities in ques- 
tion, upon the application of the fourth-section relief, no matter what it was, 
totaled less per annum than the revenues for the same commodities before the 
fourth section was applied. 

The same kind of fourtb-section relief on the movement of sugar from the 
South to Chicago resulted in the transfer of some thousands of tons of sugar from 
the barge lines to the railroads, yet the total revenue for the sugar moved by 
these railroads was considerably less than before the application of fourth-section 
relief and was so detrimental to the railroads involved that they sought for and 
obtained the concurrence of the competing barge lines to a readjustment of the 
whole sugar-rate structure of the United States, whereby the railroads could again 
move sugar at a rate vielding them some profit. 

In addition, I think Mr. Kerr’s testimony, as follows, is particularly naive 
[reading]: 

“As a matter of fact, restrictive legislation such as the long-and-short-haul 
clause—and which is not effective as far as concerns any other form of trans- 
portation—restricts and prevents the railroads from meeting competition with 
other modes of transportation, and thus deprives the railroads of needed revenues, 
and at the same time deprives the shipping public of the use of the railroad- 
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transportation system, this because they must frequently use the competitors of 
the railroads, which are largely unhampered and restricted, in order to obtain 
the lowest charges.” 

The only reason there has not been a long-and-short haul restricting other forms 
of transportation is that there has never been any necessity for such restrictions, 
and where lake and intracoastal water transportation charges the same rate for a 
shorter than a long haul it is only because it has had to meet the rates inaugurated 
by the railroads to take their freight away. I do not think other forms of trans- 
portation would object to being included within the fourth section. 

I cannot conceive of inland water, truck, or air transportation deliberately re- 
ducing their revenues by charging less for a long haul than for a shorter haul 
included within the long haul. 

By just what course of reasoning does Mr. Kerr reach the conclusion that the 
shipping public is deprived of anything when it can obtain lower charges for the 
same service? 

Is it not perfectly obvious that when rates are blanketed—that is, the same 
charge made for a short haul included in a long haul—that the short-haul man is 
being charged too much for his service or the long-haul man too little? 

The passage of this act spells the doom of inland water transportation; and when 
that goes, then the shipper is deprived of a means of transportation he has gladly 
taxed himself to provide—he has laid himself open to be preyed upon or ruined 
for the benefit of the railroads. 

Whatever losses the railroads sustain in killing water transportation will be 
offset by corresponding increases in territory not affected by water competition; 
and when water competition is destroyed, those very large and important sections 
of our country which have begun to prosper since the rehabilitation of inland water 
transportation will find themselves in the very unfortunate position of having 
their rates increased and their growing prosperity utterly destroyed. 

Certainly this bill, if enacted, would bring results utterly antagonistic to what 
the railroads were seeking and have partially obtained through a recent ruling of 
the Interstate Commerce Commission—an increase in rates. 

Until such time as water transportation could be destroyed, the effect would be 
to reduce rail revenues instead of to increase them. 

If and when water transportation were destroyed, with its attendant sufferings 
to great sections of our country, there would be another readjustment to reconcile 
inequitable rail adjustments, and the country would find itself with such freight 
rates as to seriously damage or destroy its competitive situation in the world’s 
markets. 

I should like to bring up a situation which is in existence today. The Congress 
of the United States appropriated funds for the improvement of water transporta- 
tion on the Warrior River. There is a lock dam which was raised 12 feet. 

The coal industry of Alabama was to a large extent destroyed through the com- 
petition of oil and gas, and the railroads refused to reduce their rates on coal to 
make a really competitive situation. The State of Alabama is dotted with mines, 
most of them being in the interior. By backing up the water in pool 17, there was 
provided a perfectly navigable channel up to the city of Cordova. Between the 
forks of the river and Cordonva there are mines located very close to the river 
bank. 

The result of damming up this river to make it navigable for the barge line was 
that the mines were opened up, and through negotiations the coal-handling facili- 
ties which the Corporation owns at Mobile, and which had been out of commission 
for a great many vears, were placed back in commission. 

These mines were reopened, and coal began to flow down the river. The rail- 
roads went to the intrastate commission for Alabama and applied for permission 
to reduce their rates on coal, some of which were as high as $1.90 a ton down to 
Mobile, to $1.10 a ton, which is lower than they had ever been, for the sole purpose 
of destroying water competition. 

When they put in that rate, it would not only disturb water-and-rail rates in 
Alabama but it would also disturb the rates on coal all over the United States. 
These same railroads that are now asking for an increase—and | think they ought 
to have an inerease—will, whenever it suits their purpose and whenever they can 
get authority, put in any kind of rates to destroy water competition. ‘They will 
charge, as they are charging down there now from intermediate points, sometimes 
as much as $2.40 a ton, against the $1.10 that they put in to meet the water com- 
petition. 

Senator Bone. How long a water haul is it on the Warrior River? 

Major General AsHpurN. Four hundred forty-eight miles. 
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Senator Bone. Where do the Government barge: lines run? 

Major General AsHpuRN. They operate from Minneapolis down the Mississippi 
River to New Orleans, across the sound to Mobile and up what is called the Warrior 
system to the ports of Birmingham and Cordova. At the port of Birmingham they 
are connected by short-line railroad with the city of Birmingham. ‘They also 
operate from St. Louis to Chicago and from St. Louis to Kansas City. 

Senator Bone. Through the Chicago Canal? 

Major General ASHBURN. Yes. 

Senator Bonn. Do you operate on the Ohio? 

Major Gerferal ASHBURN. No, sir; there is a provision in the law which prevents 
that. 

Senator Bong. What is that? 

Major General ASHBURN. Well, that goes away back to the formation of the 
Corporation, Senator. At first it was simply a war measure and was operated 
from St. Louis to New Orleans and up to the river from Mobile to Birmingham 
port. 

Senator Bong. You get into Chicago by way of the Illinois River? 

Major General AsHBURN. Yes; by way of the Illinois River. 

The Illinois River flows into the Mississippi at Grafton, 38 miles above St. Louis. 

The diversion, about which you have doubtless heard, comes through the Lakes 
and through the Chicago River. The Chicago River originally emptied into Lake 
Michigan, but its flow was reversed so that it goes through the Sanitary Canal and 
thence into the Illinois River. The Illinois River flows southward and empties 
into the Mississippi River at Grafton, which is 38 miles above St. Louis. That is 
the way we go. 

You asked the preceding witness a question about this subsidy matter, which I 
should like to answer. 

Senator Bonz. I was thinking only in terms of a subsidy, so that we could get 
the picture of it. I was not trying to go back into the history of subsidies; I 
was merely trying to picture in my mind the change in the pattern of competition 
resulting from new subsidies. 

Major General ASHBURN. Yes. 

Senator Bone. It is only its immediate application. 

Major General AsHBpuRN. I think I got what was in your mind, and I think I 
have the answer. 

There is a way in which this entire transportation situation can be straightened 
out, and that is by placing all forms of transportation under the same restrictions 
as any other form of transportation. The Interstate Commerce Commission 
could be reorganized to have a committee to handle waterways, a committee to 
handle railways, a committee to handle highways, and so forth. 

When we get that, then all of this question of subsidy is going to depart, because 
those committees will determine which form of transportation should carry certain 
forms of commodities, and if they cannot exist in fair competition then they have 
no right to exist through a subsidy. That would be my solution of it. 

Senator Bone. Do you know whether or not any such proposal in any complete 
form has ever been made? 

Major General AsHBURN. Yes; there is a bill now before the Senate which I[ 
think has been reported out of committee—Senator Wheeler’s committee—to put 
all forms of trarfsportation under the same head. 

Senator Bone. I am now talking about requesting the Interstate Commerce 
Commission to handle the matter in the fashion you have indicated, which would 
be a coordinating method. 

Major General AsHBuRN. I have testified to that every time the bill came up, 
and I think Mr. Eastman has also testified along that line. I think that the most 
enlightened water transportation advocates and operators would not object to 
being put under the same regulation as any other form of transportation. 

After all, transportation is a commodity on the shelf and is for sale. If you can 
buy one form cheaper, if it is just as good, you doit. If it is not just as good, you 
will take into consideration the difference. But after all, it is a commodity for 
sale, and the people who have been taxed to provide subsidies for every form of 
transportation, and who are continuing to be taxed for subsidies, have the right to 
choose whatever form of transportation they want that suits their convenience 
best. 

If, in fair competition like that, one form of transportation cannot exist against 
another, then it has no right to exist under the entire scheme of transportation. 


Seng 
it wou 
compa 

Maj 

Seng 
and re 

Maj 

Is t 

Sen: 

Ma 

Mri 
cifica 

Th 

Mi 
ferre 
Th 
plica 
we h 
reco! 
whet 
have 
M 
that 
so. 
of sl 
reco 
peal 
men 
did. 
WV 
othe 





DOMESTIC LAND AND WATER TRANSPORTATION 121 


Senator Bong. Of course, if a Government subsidy is granted in any form at all 
it would certainly carry with it the right to recast the whole financial set-up of the 
company receiving it? 

Major General AsHBpurn. Yes. 

Senator Bons. They would have to get rid of the debts and amortize them out 
and recast the whole financial structure? 

Major General AsHBurRN. That is right. 

Is that all, Mr. Chairman? 

Senator Bone. Yes, sir. 

Major General AsHBURN. Thank you very much for the courtesy. 

Mr. Kerr. Mr. Chairman, may I interrupt, I referred to it spe- 
cifically. 

The CnarrmMan. Yes, I know you referred to it. 

Mr. Kerr. I just did not want you to misunderstand me. I re- 
ferred to it. That is all I did. 

The CuarrMan. Yes, I know you referred to it. I am not com- 
plicating that with anything that you said, but I think it is well that 
we have their arguments, whatever merit they may contain, in the 
record at this point. - I would like to ask you, Mr. Kerr, if you know 
whether any shippers will appear supporting the position that you 
have taken? 

Mr. Kerr. I cannot answer that definitely. However, I know 
that many shippers are in favor of this bill. I have heard them say 
so. The National Industrial Traffic League, which is an organization 
of shippers throughout the country, a very large organization, if my 
recollection serves me correctly- —and I think it does—supported re- 
peal back in the thirties. Of course, that did not prevent individual 
members from coming in on the other side, and I think probably some 
did. 

Whether or not the National Industrial Traffic League or any 
other organization is coming in here or not, I cannot answer 

The CuHarrmMan. It would be very helpful to this committee if 
they would file a brief with us if they are still in favor of your position. 

Mr. Kerr. I will pass that word, on Mr. Chairman. 

The Cuatrman. All right; you have nothing more to add to your 
testimony? 

Mr. Kerr. Only this very brief statement. I could talk hours 
and hours on this subject, and give you many illustrations, but I 
have attempted in my feeble way to condense it into approximately 
an hour, or an hour and a half. It is very diffiuclt to cover the 
subject in that short space of time. That is one reason I referred to 
prior testimony of those in favor of repeal at these prior hearings 
before the House and Senate committee. 

The CuarrmMan. All right, we thank you sir. 

If there is no objection, we will insert in the record letters and 
documents with respect to Senate bills 2518 and 2519 and another 
document with respect to Senate bill 2350. 

(The documents referred to appear in the hearings on the respective 
bills for March 10.) 
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Unirep Srates SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Edwin C. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF A. H. SCHWIETERT, SPECIAL COMMITTEE ON 
TRANSPORTATION OUTLOOK AND POLICY OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Scuwintert. The purpose of this bill is to apply the provisions 
of section 4 of part I of the act to common carriers by motor vehicle 
subject to part II of the act. 

At first it may appear logical, in the interest of equality of regula- 
tion, to apply the principles of section 4 of part | to motor-carrier 
operations if such principle is to be continued in connection with 

rail and water transportation. Careful analysis, however, will clearly 

indicate that the circumstances and conditions surrounding motor- 
carrier transportation would make it extremely difficult, if not impos- 
sible, to apply the fourth section to the operations of common carriers 
by motor vehicle. 

There are thousands of motor carriers operating throughout the 
country. Many operate for relatively short distances. Some have 
been granted certificates to operate only between key points. That 
is, the larger cities. Some perform a general distribution service, 
serving intermediate points as well as key points, while others operate 
only over irregular routes. 

These carriers must meet the competition of contract carriers who 
generally operate between key points, and whose rates between key 
points may be materially different than between the smaller inter- 
mediate points, where they serve such intermediate points. The key 
point operator whether common or contract is not concerned with 
the rates from and to intermediate points. However, the distribution 
carrier must meet the competition of the key point operator at the 
key point where the volume of business is such that he must participate 
there in order to stay in business. 

Under an application of the long-and-short-haul clause of section 4 
the distribution carrier would be required to reduce the rates at the 
intermediate point where volume of traffic is less and the per-unit 
cost frequently higher than on traffic moving from and to the key 
point or obtain relief from the provision of the fourth section. 

An important item of expense at the intermediate point is the fact 
that motor carriers seldom have terminals at such points and must 
deliver direct from road-haul vehicles, while at the larger key points 
terminals are available. The different types of motor-carrier opera- 
tions, the large number of such carriers and the variety of routes used 
by them, would make it practically impossible to successfully enforce 
the provisions of the long-and-short-haul clause to motor-carrier opera- 
tions. Our experience in connection with the application of the long- 
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and-short-haul clause to rail transportation convinces us that it would 
not be possible to apply similar provisions to the motor-carrier indus- 
try. Nor do we consider it necessary or desirable to continue the 
fourth section in part I or part III of the act. 

The Cuarrman. May I ask: Are you satisfied now with the pro- 
vision as to operators in so far as rail carriers are concerned? 

Mr. Scuwietert. No. Iintend to take up S. 2754 now along with 
this 2349, which deals with the rail phase of it. 

The CuarrMan. That is what we want. 


Unirep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado (chairman 

Also present: E. R. Jelsma, staff director of Subcommitttee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN., ON 
BEHALF OF THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


Mr. Smita. The Chamber of Commerce of the United States 
opposes 8. 2349, which proposes to extend the long-and-short-haul 
clause to motor carriers. 

This opposition is based on the chamber’s position that transport 
carriers should be regulated only to the degree clearly required by the 
public interest. 

Fair treatment of both shippers and carriers of all types is essential 
if we are to have a healthy transportation industry, and the chamber 
will support sound proposals to improve this condition. However, 
we would prefer to have it done with less regulation instead of more. 

The chamber feels that this bill takes a step in the wrong direction 
by calling for more regulation when there is doubt as to the necessity 
for such regulation and as to its practicability. To our knowledge 
the shippers of the Nation are not calling for extension of this clause; 
rather, from the indications received by our committee, the shippers 
are leaning toward the side calling for complete repeal. 

While the stated purpose of this bill is to extend the long-and-short- 
haul clause to motor carriers to guard against discriminatory treat- 
ment of shippers and shipping communities, I feel that the real 
purpose is merely to put in the law like regulation for different types 
of carriers. This position is supported by the many proposals to 
repeal this clause as against the almost complete lack of any requesting 
extension to motor carriers. 1 understand this fact was brought out 
by the trucking industry in recent testimony before this Commission. 

Therefore, the chamber urges the committee to disapprove this 
bill calling for additional regulation, which we feel is unnecessary 
and impracticable. 
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Unrrep Srates SENATE, 
ComMITTEER ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Twesday, April 1, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 
Present:.Senators Johnson of Colorado (chairman) and Bricker. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF SAMUEL FRASER, EXECUTIVE VICE PRESIDENT, 
INTERNATIONAL APPLE ASSOCIATION 


Mr. Fraser. S. 2349 contains the long-and-short-haul provisions. 
We seek information. Is the act now in effect detrimental? Is the 
extension of the long-and-short-haul provision to motor vehicles for 
the purpose of aiding business? 


Unitep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings: ) 


STATEMENT OF JOHN J. Corsett, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BroTHERHOOD OF LocomoTIVE ENGINEERS 


Bill 8. 2349.—The long-and-short-haul clause was a part of the original regu- 
latory law enacted for the protection of shippers against discriminatory rates and 
services. 

The Brotherhood of Locomotive Engineers respectfully requests that it be 
recorded as favoring the provisions of bill 8. 2349 which would extend the long- 
and-short-haul clause to commercial motor carriers. 


Unitep Sratres SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 
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STATEMENT OF CHARLES E, BLAINE, TRAFFIC MANAGER, AMERI- 
CAN NATIONAL CATTLEMEN’S ASSOCIATION, NATIONAL WOOL 
GROWERS ASSOCIATION, TEXAS AND SOUTHWESTERN CATTLE 
RAISERS ASSOCIATION, INC., TEXAS SHEEP AND GOAT RAISERS 
ASSOCIATION, LIVE STOCK TRAFFIC ASSOCIATION, AND 
NATIONAL LIVE STOCK PRODUCERS ASSOCIATION 


Mr. Buarne. S. 2349, the so-called truck long-and-short-haul bill, 
would rightfully extend to the motor carriers for compensation the 
same provisions under section 4 as now applicable to the railroads and 
water carriers. Such action is essential not only to provide for fair 
and impartial regulation of all modes of transportation subject to the 
act, as contemplated by the national transportation policy, but be- 
cause the motor carriers have been and are following in the early foot- 
steps of the railroads and subjecting the shipping public to the same 
grave abuses, discrimination, eee and preference that required 
the passage of section 4, as hereinbefore shown. 

Therefore, we respectfully but urgently request that S. 2349 be 
approved. 

Nore.—Subsequently, as part of the same presentation, Mr. Quasey, who 
followed Mr. Blaine, discussed 8. 2349 and S. 2754. His remarks appear in the 
hearings on 8. 2754. Likewise, the statement of the Manufacturing Chemists 
Association, Inc., on the same day and the same bills appears under 8. 2754. 


Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wiuuiams. The Department of Commerce opposes this legis- 
lation. 

Under the present law, regulated rail and water carriers under the 
fourth section of the Interstate Commerce Act are subject to the long- 
and-short-haul clause of the Interstate Commerce Act, which forbids 
charging more for a short haul than for a longer one over the same line 
in the same direction. Neither freight forwarders nor motor carriers 
are now subject to this provision. ‘The bill would bring common car- 
riers by motor under this provision. 

While sound principle requires protection of intermediate shippers 
and communities in their motor rate relationships as well as in rail 
and water rates, there is less reason to apply the long-and-short-haul 
principles in the case of trucking operations. The long-and-short-haul 
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clause presupposes fixed and predetermined routes, which do not al- Ae ¥ 
ways obtain in motor-carrier operations. Changes in routes and ICC 
operating patterns are frequent, requiring a flexibility of rate control aggreg 
not necessary with fixed rail and water routes. ee 
Further, because of the multiplicity of rates and services involved celia 
in trucking, administration of the first proviso of the fourth section, motor 
requiring case by case adjudication of applications involving special destin: 
cases (including of the compensatory nature of the rates involved in — 
each case), would be extremely burdensome on the Commission. that t 
It would appear advisable that the Congress, before undertaking 
such a drastic step as to extend restrictive regulation in the manner 
proposed in 8. 2349, seriously consider directing an appropriate study 
of the transportation needs and rate requirements of the intermediate 
and off-line points and communities which would be most directly 
affected by such legislation. 
In view of the above, we are unable to favor S. 2349 at this time. 


(The following statement was submitted for the record: ) ee 
Oh. 


. : 3 ; ( 
STATEMENT OF JOHN J. GRAHAM OF NEW YorK City 


Before extending to common carriers by motor vehicle the long-and-short-haul De 
provisions of the Interstate Commerce Act, there is need for Congress to evaluate starte 
the effectiveness of section 4 in its present state. It appears that the present to me 
long-and-short-haul provision is mostly distinguished by the ease with which Inter: 
it can be vacated. If the same principles would follow the provision into part In 
II, effectiveness would be dubious while paper work for both motor carriers and with } 
the Commission would be increased. appes 
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Unirep States SENATE, 
CoMMITTER ON INTERSTATE AND FoREIGN COMMERCE, s. 
Washington, D. C., Wednesday, April 9, 1952. ticul: 
The committee met, pursuant to recess, at 10 a. m., in room G-16, < we 
lad 
United States Capitol, Senator Edwin C. Johnson of C olorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following letters were inserted in the record following the con- 
clusion of the hearings on April 9:) 


LetreER From L. C. Wo.rr, Executive Secretary, Los ANGELES TRAFFIC Hon 
MANAGERS CONFERENCE 


Los ANGELES, Cauir., April 4, 1952. 
Senate bill 2349. 
Hon. Epwin C. JoHNSON, 
Senate Office Building, Washington, D. C. 


Dear SENATOR JoHNSON: The Los Angeles Traffic Managers Conference, 
composed of 115 members who represent principal shipping concerns, all of various 
types of industry, and familiar with the problems which exist today in the trans- 
portation field, have discussed this bill in general meetings of the conference. 
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As we view the bill, it would make motor carriers subject to section IV of the 
ICC Act, which declares unlawful the charging of “greater compensation in the 
aggregate for the transportation of passenger., or of like kinds of proprety, for a 
shorter than for a longer distance, or to charge any greater compensation as a 
through rate than the aggregate of the intermediate rates.’”’ Section IV presently 
applies only to rail carriers and water transportation. There are instances where 
motor carriers do charge higher rates to intermediate points than to more distant 
destinations, so it would appear that this bill would require motor carriers to 
adjust their situations within a 6-month period. 

May we expect to have your assistance in supporting our recommendations 
that the bill be enacted when presented on the floor? 

Yours very truly, 
Los ANGELES TRAFFIC MANAGERS CONFERENCE, 
L. C. Woure, Executive Secretary. 


Lerrer From CHarues F, BRANNAN, SECRETARY, DEPARTMENT OF AGRICULTURE 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., April 15, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Senator Jonnson: Both prior to and since the public hearings which 
started before your committee March 3, 1952, you have very kindly transmitted 
to me for comment thereon a number of bills and substitute bills to amend the 
Interstate Commerce Act. 

In heretofore acknowledging some of these bills a brief commentary was made 
with respect to a few of them and on March 25, 1952, witnesses for the Department 
appeared before your committee and testified at length on 8. 2357, 8. 2362, 8. 2518, 
and 8. 2519, which bills are considered of utmost importance to agriculture. At 
that time you granted the privilege of submitting additional comment either orally 
or by written statement. 

Several of the four bills referred to have since been the subject of single or mul- 


tiple amendments; also a few original bills which were not directly transmitted by 
you, are also of interest to the Department. 

The purpose of this communication is to offer additional comment on the four 
bills enumerated above, in the light of the amending substitutes thereto, and to 
submit on behalf of the Department a statement of views and position on other 
bills presently of record. 


* * * * * + * 

S. 2349.—In view of the flexible nature of motor carrier operations, and par- 
ticularly those of irregular route motor carriers, and in view of the large numbers 
of such carriers, we doubt very much the feasibility and desirability of subjecting 
motor carriers to these proposed restrictions. 

~ * * * ~ * * 


CuHarRLEs F, BRANNAN, Secretary. 


Letrer From Water M. W. Sprawn, CHAIRMAN, LEGISLATIVE COMMITTER, 
INTERSTATE COMMERCE COMMISSION 


Marcu 24, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JOHNSON: Your letter of January 10, 1952, addressed 
to the members of the Commission and requesting comments and suggestions on 
a bill (S. 2349), introduced by you, to extend to common carriers by motor vehicle 
the long-and-short-haul provisions of the Interstate Commerce Act, has been re- 
ferred to our legislative committee. After careful consideration by that com- 
mittee, I am authorized to submit the following comments in its behalf: 

The purpose of this bill is to extend the long-and-short-haul clause of the act 
to motor carriers. We are not aware of any complaints by shippers which might 
serve as a basis for this proposal. 
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The Supreme Court of the United States has held that apart from statutory 
requirements (meaning section 4 of the act), “it is prima facie unreasonable to 
charge more for a short haul than for a longer haul. To charge more for a through 
haul than the aggregate of intermediate rates is likewise prima facie unreasonable.”’ 
But the Court further said, ‘‘In each cas2 conditions may exist which, if shown, 
would establish the reasonableness of the rate in question.”’ Patierson v. L. & N. 
Railroad (269 U.S. 1, 11). 

The Commission has consistently and uniformly applied the above principles, 
where applicable, in determining the reasonableness of motor common carrier 
freight rates under section 216 of the act. See, for example, Hausman Steel Co. v 
Seaboard Freight Lines, Inc. (82 M. C. C. 31); Southern Spring Bed Co. v. Bassett 
Furniture Truck Co., Inc. (42 M. C. C. 99, 102.) In addition to stating that it 
is prima facie unreasonable to charge more for a short haul than for a longer haul 
under the conditions outlined in section 4 of the act, the Commission has stated 
that it is unquestionably a form of diserimination. See Fifth Class Rates between 
Boston and Providence (2 M. C. C. 581, 547); New England Motor Carrier Rates. 
(8 M. C. C. 287, 322). 

In the light of our experience, it would seem that any unreasonable practices 
of this kind might better be handled by separate proceedings, rather than through 
the enactment of this proposed amendment. 

The enactment of such an amendment would require a substantial increase in the 
Commission’s appropriation. The handling of railroad fourth section relief at 


present takes the full time of about 18 employees with the Fourth Section Board 


in addition to the time of certain examiners in the Bureau of Formal Cases and 
in the offices of the Commissioners. It is probable that the number of applications 
by motor carriers would exceed those filed by railroads. While it may be assumed 
that the Congress will appropriate funds adequate to enforce additional legislation , 
such an assumption should be considered in the light of current budgetary problems. 

Another objection to the proposed amendment is that it would be impracticable , 
or at least very difficult, to administer. There are several thousand carriers 
holding irregular-route certificates. In regard to such carriers it would be im- 
possible to ascertain what points are intermediate to other points. Again, there 
are many regular-route carriers having operating rights between points which 
are also served by other carriers, but each of them having different intermediate 
points. A large number of motor carriers file individual tariffs and are not 
parties to the bureau rate tariffs. Such circumstances, together with the fact 
that few bureau tariffs show routings sufficiently definite to determine the inter- 
mediate points on through routes, would render the administration of the proposed 
amendment difficult and some believe well-nigh impossible. 

In the progress report of the Senate Committee on Interstate and Foreign 
Commerce by its Domestic Land and Water Transportation Subcommittee 
pursuant to Senate Resolution 50, at page 13, it is stated: 

“* * * regulated motor carriers operate predominantly between larg: 
industrial centers, rarely picking up or discharging cargo at intermediate points, 
and hence would be largely unaffected by the extension of the [long-and-short-haul | 
clause.”’ 

The Commission might well be encouraged to make further investigation of the 
desirability of applying the long-and-short-haul doctrine of section 4 of part I to 
carriers by highway subject to part Il. By encouragement we particularly mean 
the availability of funds necessary for such astudy. In any event, it is our belief 
that the problems to which this amendment is addressed should be further con- 
sidered before the enactment of legislation such as this proposed amendmeut 

Respectfully submitted, 

Water M. W. Spiawn, 
Chairman, Legislative Committe: 
CuaRLes D. MAHAFFIE. 
JoHN L. RoGers. 


STATEMENT OF CHARLES E. Buainge & Son, Trarric MANAGERS, PHOENIX, ARIZ 


8. 2349 rightfully proposes, we think, to amend paragraph 1 of section 4 of the 
act, to also make motor carriers subject to the long-and-short-haul provisions 
thereof. At present the railroads and water carriers, but not the motor carriers 
are subject thereto. The motor carriers for hire have been, and are, guilty of the 
same grave abuses toward the shipping public and localities as those former|\ 
committed by the railroads, which resulted in the enactment of section 4 of the 
act, here concerned. Stated otherwise, the motor carriers have charged, and are 
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now charging, greater compensation in the aggregate for the transportation of 
like kind of property, for a shorter than for a longer distance over the same line 
or route in the same direction, the shorter being included within the longer dis- 
tance, or charge greater compensation as a through rate than the aggregate of 
the intermediate rates. Hence, there is no sound reason why they should not 
be subjected to the provisions of section 4 the same as are the railroads and water 
carriers. 

Moreover, the railroads have long and vigorously contended that their com- 
petitors should be subjected to the same laws that govern the railroads. The 
enactment of 8S. 2349 into law will establish uniformity respecting the long-and- 
short-haul provisions of the act. 

However, as will later appear, the Association of American Railroads is now 
strongly opposed to 8S. 2349 and is vigorously supporting 8. 2754, recently intro- 
duced in the Senate, to repeal the present provisions of paragraph 1 of section 4 
of the act now governing both the railroads and water carriers. 

We will adduce evidence before the Senate Committee on Interstate and Foreign 
Commerce in support of 8. 2349. 

Therefore, we recommend that our principals vigorously support S. 2349 and 
likewise oppose S. 2754, hereinafter dealt with. 


STATEMENT OF KENNETH L, Sater, CounsEt, Onto State INDustTRIAL TRAFFIC 
LEAGUE 


CotumBus, Onto, April 7, 1952. 
SENATE INERSTATE AND FOREIGN COMMERCE COMMITTEE, 
Capitol Building, Washington, D. C. 

GENTLEMEN: The Ohio State Industrial Traffic League is Ohio’s counterpart 
of the National Industrial Traffic League with which you are undoubtedly ac- 
quainted. With well over 200 members, the Ohio League’s membership extends 
from the Andrew Jergens Co. in Cincinnati to the Lincoln Electric Co. and Youngs- 
town Sheet & Tube Co., from Libby-Owens-Ford Co. in Toledo to the Portsmouth 
Steel Co. 

At its annual meeting on Thursday, April 3d, the Ohio League took formal and 
unanimous action concerning certain pending bills that are within the province 
of your committee. As counsel for that league, I have been instructed to report 
that action to you, as follows: 


S. 2349: The league is opposed to enactment of this bill. Though its raii 
counterpart has been effective, its motor carrier counterpart here is substantially 
nullified by motor-carrier route variations and limitations. A more equable 
result would be obtained by amending 8. 2754 to repeal paragraph 1 of section 4 
of the act and providing that violation of the long-and-short haul principle and/or 
aggregate of intermediates shall be prima facia unreasonable. 

S. 2350, 8. 2353, S. 2356: The Ohio League is opposed to these bills as being 
inWarranted instrusions into the field of private mangement 

S. 2351: The Ohio League is opposed to this bill because it will further compli- 
cate administration of the act. 

S. 2352: It opposes this bill because it feels that the cost of administration 
should come from general funds. 

; : It supports this bill. 
It opposes this bill because its provisions are properly a State function. 
2518: Although the Ohio League recognizes the hardship of the time lag in 
recent rate cases, it does not believe that this bill furnished the correct solution 
and therefore opposes it. 

S. 2713: Although this bill is a step in the right direction, the Ohio League does 
not believe that it will serve its intended purpose and therefore opposes it unless 
itis further amended. 

S. 2742: The Ohio League favors this bill. 

The league took no action on any bills other than the foregoing. 

Very truly yours, 
KENNETH L. SATER. 

(Norr.—The statement filed by Frank A. Leffingwell, secretary 
treasurer, the Texas Industrial Traffic League, in opposition to 
S. 2349 will be found in hearings on S. 2754 for April 9.) 
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S. 2350, a Bill To Authorize Special Charges To Promote 
Efficient Car Service During Emergencies Involving 
Freight-Car Shortages 


[S. 2350, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 


A BILL To amend section 1 (15) of the Interstate Commerce Act, so as to authorize, during 


emergencies 
involving freight-car shortages, the imposition of special charges to promote 


ethicient car service 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That paragraph (15) of section 1 of the Interstate 
Commerce Act, as amended, is hereby amended by striking out ‘‘(e)’”’ and ‘‘(d)’’ 
and inserting in lieu thereof ‘‘(d)”’ and “(e)’’, respectively, and by inserting 
immediately after clause (b) of such paragraph a new clause as follows: ‘‘(c) to 
impose on one or more carriers, when a shortage of freight cars exists, such just 
and reasonable charges in addition to the car-hire, car rental, or per diem charges 
then in effect between carriers on any type of freight car in any section of the 
country during such car shortage as in the opinion of the Commission will! aid in 
relieving such shortage by promoting the expeditious movement, distribution, 
interchange or return of freight cars, and the said additional charges shall be 
paid by the carrier using such cars to the owning carrier;” 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation; and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. The purpose of S. 2350 is to empower the Interstate 
Commerce Commission to impose penalties on car users in the form of 
additional charges for car rental, subject to certain conditions, when, 
in the opinion of the Commission such an additional charge w ould tend 
to alleviate car shortages. 

As stated more fully in our objections to S. 1018, the weight oi all 
testimony in the 1947 proceeding before the Interstate Commerce 
Commission in Docket 29670 (268 1.C.C. 659), known as the Penalty 
Per Diem case was to the effect that if an additional charge over and 
above fair compensation were imposed and resulted in any changes in 
practices whatever, such changes would be against the public interest. 
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Railroads receive loaded foreign cars in order to effect deliveries and 
in .compliance with law. The compulsion to earn an adequate 
revenue and to avoid excessive payments for car rental or for any 
other service or equipment are sufficient to bring about the most 
efficient operation which the railroad in question is capable of render- 
ing. If the car when empty is not subject to any order requiring it 
to be loaded off line, the carrier finding an empty car in its possession, 
in the public interest, will undertake to find a load for the car in the 
direction of home. Any penalty upon the continued use of this car 
in the form of higher per diem charges would not change this duty 
upon the possessing railroad, and unless a fantastic penalty charge be 
exacted, would have no other effect than to penalize the using carrier 
and enhance the profits of the owner. If prohibitive penalty charges 
attach to the car, it would likely be run off line empty against the 
public interest and cause an unnecessary increase in the over-all cost 
of rendering rail transportation. 

The Interstate Commerce Commission possesses adequate authority 
under other sections of the act to regulate car service in the public 
interest. Such regulation ought to be direct and immediate. It 
should not smack of coercion as would a penalty per diem charge. 

The comment of the court in Palmer v. United States (75 Fed. Supp. 
63), quoted at some length in my presentation in opposition to the 
passage of S. 1018 is equally applicable to S. 2350. 

The recommendation is that the bill do not pass. 

The CuatrMan. What can the ICC do to encourage a more effective 
and efficient use of cars in times of car shortages? 

Mr. Hoop. You mean how much power does it have or what can 
it do in a practical way? 

The CHarrman. What can it do in a practical way; what powers 
does it have? You say that “‘the Interstate Commerce Commission 
possesses adequate authority under other sections of the act to regulate 
car service in the public interest.’ 

Mr. Hoop. Section 114, I believe it is, gives the Commission 
complete control over car service. Under that section it has appointed 
so-called agents—Homer King at the moment is the principal one, 
being the Deputy Director of Defense Transportation Administra- 
tion—who have authority to issue suborders to meet any condition 
as it arises. Those orders frequently require a definite number or 
a definite percentage of named types of cars to be billed empty daily 
or weekly to a particular originating line on a particular origimating 
territory in distress, and there is no limit to the authority of the 
Commission to direct the movement of empty cars or trains, or 
require any other act on the part of common carriers by railroads 

engaged in interstate commerce when they find them to be in the pub- 
lic interest, and those orders are issued under an emergency elause 
requiring no hearing, and by practical experience, with a couple of 
minor exceptions, they are practically not subject to court review 
and the courts will not touch them in the form of an injunction or 
anything else. 

In other words, the Commission can do whatever it wants to do. 

The CHarrMAN. What about noncompliance? If the ICC cannot 
do anything about it, if the railroad does not comply, that is all there 
is to it; it is just a gesture. 

Mr. Hoop. Oh, yes, the Commission can and does prosecute for 
noncompliance with those emergency orders and fines have been 
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paid on it. Each violation is a separate offense and subject to a 
penalty of, I believe, $1,000. 

The CHarrMaNn. You said it could be done without hearing. Of 
course when they file a complaint, the complaint has to be heard. 

Mr. Hoop. Senator, that is a different procedure. The Commis- 
sion proceeds under its own motion. I will read this section 1 (14)— 
or that part of it applicable: 

The Commission may, after hearing, on a complaint, or upon its own initiative 
without complaint, establish reasonable rules, regulations, and practices with 
respect to car service by common carriers by railroad subject to this part, inelud- 
ing the compensation to be paid and other terms of any contract agreement or 
arrangement for the use of any locomotive car or other vehicle not owned by the 
carrier using it, and the penalties or other sanctions for nonobservance of such 
rules, regulations, or practices. 

Section 15 (4), I believe, is the emergency authority. The last 
sentence of section 15 (4): 

In time of shortage of equipment, congestion of traffic, or other emergency 
declared by the Commission, it may, either upon complaint or upon its own 
initiative without complaint, at once if it so orders, without answer or other 
formal pleadings by the interested carrier or carriers and with or without notice 
of hearing or the making or filing of a report, according as the Commission may 
determine, establish temporarily such through routes as in its opinion are neces- 
sary or desirable in the public interest. 

The CuarrmMan. That is not the remedy that you indicated—estab- 
lish through routes. We are talking about a railroad that does not 
move its empties and does not handle its cars effectively and efficiently. 
What can the ICC do about it? They can tell the railroad to move 
its cars to another road or deliver empties to another road, but if they 
do not comply what can the ICC do about it? 

Mr. Hoop. They can furnish the information to the Department of 

Justice—and have on frequent instances done so—and carriers have 
paid fines for noncompliance. Under section 114 which I first read 
to you, I again repeat the end of the authority reads: 
and the penalties or other sanctions for nonobservance of such rules, regulations, 
or practices. 
So they could attach anything they wanted to, subject, of course, to 
the right of the courts at any time to set aside or take jurisdiction over 
an order for being capricious or unreasonable, which they are very 
reluctant to do. 

They could order the Pennsylvania Railroad, for instance, to return 
every boxcar empty for a whole week. 

Senator Bricker. Could they put a per diem penalty charge on it? 

Mr. Hoop. Under the present statute? 

Senator Bricker. Yes. 

Mr. Hoop. No. That is the case I have cited in this proceeding. 
The court set it aside, and since the three-judge court decision in 
Palmer v. United States was not appealed to the Supreme Court, it 
remains the law of the land. 

Senator Bricker. There has never been a final decision on it by 
the Supreme Court. 

Mr. Hoop. The time for appeal has expired. 

Senator Bricker. I say there has not been in any other case, has 
there? 

Mr. Hoop. No, sir. 

The Cuarrman. All right, you may proceed. 

96736—52——11 
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Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 10, 1982. 


The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following was inserted in the record by Senator Johnson at 
the close of the day’s hearings:) 


STATEMENT OF Henry K. Norton, Truster, New York, SUSQUEHANNA & 
WESTERN RaILRoaD Co. 


You are probably quite familiar with the fact that the impact of the per diem 
charges is very different on different railroad lines. For a long-haul carrier, the 
net per diem charge, even where the figure is a deficit, is a trifling percentage of the 
gross revenue. The same situation exists in the case of short-haul carriers, where 
they serve as bridge lines for the bulk of their traffic. In the case of terminal 
lines, especially those along the eastern seaboard, the problem of per diem is a 
major one. 

In the case of the Susquehanna, for example, a sufficient majority of the volume 
of our traffic is east-bound so that we must return to our connections an average 
of nearly a hundred empty freight cars every day. Rule I of the car service 
rules of the Association of American Railroads requires any car to be loaded in 
home route in preference to a car owned by the originating carrier. This rule 
has always seemed to me a real contribution to the economic operation of our 
railroads in that it avoids a tremendous amount of cross-hauling of empty cars. 
Under its operation, however, a railroad like the Susquehanna cannot use its 
own cars except for its own on-line traffic, which in the Susquehanna’s case amounts 
' to no more than 4 percent of the total traffic. In short, such a terminal road as the 
Susquehanna by the very nature of things carries a heavy debit on car hire. 

For some 23 years prior to 1942 the per diem charge for freight cars was $1 a 
day. The present rate structures of the country were built up with this charge as 
one of the elements of cost and the pattern of operations of the railroads was 
established around the relationship of this $1 per diem to the freight rates in effect 
during that period. 

I assume you are familiar with the procedures by which railroads fix per diem 
rates, which procedures are now regularized for participating roads by agreement 
of April 1, 1950, as approved by the Interstate Commerce Commission after 
passage of the Bulwinkle Act. Under these procedures, a proposal to change the 
per diem rates is submitted to the member lines of the Association of American 
Railroads, who then vote upon the proposal, not on the basis of one vote per 
railroad, but on the basis of one vote per car owned. This procedure enables 
six or eight of the largest car-owning roads to fix the per diem rate according to 
their own desires and without regard for the interest and needs of the debit 
railroads, who are nevertheless required by law to accept and move traffic delivered 
to them jn such cars. 

In 1942, the first increase in per diem from $1 to $1.15 was accomplished through 
this procedure. Since then, the rate has been raised successively to $1.25, $1.50 
and, since November 1, 1949, $1.75. The general committee of the Association of 
American Railroads at its January meeting recommended to the association’s 
board of directors that a ballot be taken under the same procedure to raise the 
rate to $2. 

At the time the per diem rate was raised to $1.75, the Interstate Commerce 
Commission, in the course of several proceedings and after lengthy hearings and 
study, had allowed freight rate increases averaging for the country 57 percent 
since 1940. The action of the large car-owning roads, working through the pro- 
cedures of the Association of American Railroads in increasing the per diem 
rate to $1.75, in effect decreed in their own interests that the per diem credit 
roads should receive an increase in their revenues greater than 57 percent and that 
the per diem debit roads should receive an increase correspondingly less than 
57 percent. 

The argument used to justify this action is that, unless the per diem rate is 
increased sufficiently to cover the inflated costs of new freight cars, construction 





of 1 
No 
the 
whe 
the 
pen 
tior 
it is 
wol 
dict 
in s 
creé 
Ss 
sub: 
the 
195 
offe 
$1.2 
Rai 
all « 
all « 
mat 


whi 
in g 
own 


Nov 


after 
effici 


T 
app 
late 
bills 


iem 
the 
the 
1ere 
inal 
is & 


ume 
rage 
vice 
d in 
rule 
our 
‘ars. 
. its 
ints 
the 


sla 
e as 
was 


fect, 


liem 
nent 
ifter 
the 
ican 

per 
bles 
g to 
ebit 
ered 


ugh 
1.50 
yn of 
ion’s 
. the 


erce 
and 
cent 
pro- 
liem 
edit 
that 
chan 


te is 
tion 


DOMESTIC LAND AND WATER TRANSPORTATION 135 


of new cars will be reduced and the recurring freight car shortages aggravated. 
No mention is made of the fact that the application of such a uniform increase in 
the per diem rate on all of the cars now in service—which were built in the days 
when the $1 charge was deemed sufficient—means that they are to be paid for at 
the same inflated rate, thus making handsome profits for their owners at the ex- 
pense of the roads which under the law must handle these cars in their daily opera- 
tions. Where this point is urged by the roads injured by the repeated increases, 
it is brushed aside with the dictum that anything but a uniform rate of per diem 
would involve disporportionate accounting expense. In spite of the fact that this 
dictum has been shown to be fallacious, there have been numerous efforts which 
in some cases at least have had the support of the large car-owning roads to in- 
crease the per diem charge by Commission order or even by legislative fiat. 

So serious was the result to the Susquehanna of increasing the per diem in 
substantial excess of the increase in freight rates that, in March of last year, 
the Susquehanna notified all car-owning roads that, as it was not a party to the 
1950 agreement teferred to above, it would not pay the $1.75 per diem rate. It 
offered to pay on all cars placed in service before January 1, 1942, a per diem of 
$1.20 (the original $1 rate plus an allowance for the Association of American 
Railroads’ estimates of the increased cost of maintainance since that date); on 
all cars placed in service after January 1, 1942, and prior to July 1, 1951, and on 
all cars rebuilt since February 1, 1945, at an‘expense of not less than $1,700 for 
material and labor (exclusive of shop overheads, supervision costs, and other 
charges) $1.75; and on all cars placed in service after July 1, 1951, $2 

In order to avoid accounting complications, the Susquehanna offered to pay to 
any road an average per diem calculated upon the number of cars in each group 
which that road had in service. Five roads accepted this proposal, the average 
in general working out between $1.25 and $1.35 per day. The remaining car- 
owning roads have insisted upon payment of the $1.75 rate. At its meeting on 
November 16, 1951, the board of directors of the Association of American Rail- 
roads resolved: 

Resolved, That the general committee, Operating-Transportation Division, be 
authorized and directed to employ one or more qualified persons to make a study 
of the freight car per diem situation on the New York, New Haven & Hartford 
Railroad Co., Boston & Maine Railroad, and New York, Susquehanna & Western 
Railroad (Henry K. Norton, trustee), as to what, if any, per diem or other relief 
should be accorded such lines, or any of them, and to submit such report through 
the usual channels for the consideration of the board with the general committee’s 
own comments and recommendations. To carry out this resolution, the com- 
mittee is empowered to make such expenditures, not in excess of $30,000, as shall 
be approved by the President. 

Mr. Charles H. Buford, recently retired as president of the Chicago, Milwaukee, 

Paul & Pacific Railroad, and a former vice president of the Association of 
touniaas Railroads, has accepted the appointment to make this study. 

The above-mentioned efforts to have car hire increased by Commission order 
or legislative action naturally come to mind when we read 8. 1018 or S. 2350. 
The wording of the bills would seem not to contemplate a flat increase in the per 
diem rate. As I read it, however, it is conceivable that an order might be made, 
for example, that all eastern carriers should pay a flat amount in additional car- 
hire and that such order might take no account of the conditions on different 
roads in the East. One road might be handling cars with the greatest expedition 
and returning them promptly toward their home lines. Another road might 
either be lax in its handling of cars or deliberately using foreign cars for its own 
business regardless of the fact that these cars would under such circumstances 
work a grave injustice upon a road which was properly handling its incoming 
cars. 

It is of course possible that I misread the bills but, if the foregoing is a proper 
assumption it might be met by a provision requiring an additional per diem 
after a reasonable minimum number of days which would be required for the 
efficient handling of cars. 


The CHatrMAN. Tomorrow the Commissioners from the ICC will 
appear supporting some of the bills which we have before us. At a 
later time I understand they are going to appear opposing certain 
bills. But tomorrow we will have the proponent view of the ICC 
with respect to these bills. 

We will recess until 10 o’clock tomorrow. 

(Whereupon, at 11:50 a. m. the meeting was adjourned, to recon- 
vene at 10 a. m., Tuesday, March 11, 1952.) 
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Unrrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Thursday, March 20, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman) and Senator 
Bricker of Ohio. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF WILLIAM WYER, TRUSTEE IN BANKRUPTCY, 
LONG ISLAND RAILROAD CO. 


The Cuainman. Next will be Mr. William Wyer of the Long Island 
Railroad Co. 

Mr. Wyer. | checked with Mr. Fort and he said it was not manda- 
tory that I have a prepared statement. 

Senator Bricksr. It is not necessary at all. 

Mr. Jetsma. You are only going to speak on each bill separately. 

Mr. Wyer. I am only going to speak with reference to bill S. 2350. 
My name is William Wyer. I am trustee in bankruptcy of the Long 
Island Railroad, appointed by the United States Federal court in 
Brooklyn. Iam a resident of New Jersey and in addition to my job 
as bankruptcy trustee I am a consulting engineer and have been for 
the past 15 years. In the course of that time I have made compre- 
hensive surveys of 18 or 20 of the largest railroads of the country. I 
am speaking in opposition to Senate Dill 2350 which is the bill which 
empowers the Interstate Commerce Commission to include in the 
per diem rate an item representing penalty charged. The per diem 
rate, as you probably know, is the rental which one railroad pays to 
another each day for the use of its freight cars, and historically it has 
been based upon the cost of owning and maintaining a freight car, 
and this bill proposes to permit the Interstate Commerce Commission 
to add an item of penalty, presumably in order to expedite the move- 
ment of freight cars. 

Senator Bricker. The movement back? 

Mr. Wyer. Yes, sir. I am speaking in behalf of the Long Island 
Railroad, not because of our situation alone, but because it is represen- 
tative of a certain condition in the railroad industry which will be 
affected seriously by this bill. The Long Island Railroad has 350 
miles of road, over 900 miles of tracks, and an investment in property 
in excess of $150,000. We handle 83,000,000 passengers a year and 
6,000,000 tons of freight. I think we are the only railroad who 
handles more tonnage of passengers than we do of freight. 

If you reduced our passengers to tons, we handle more tonnage of 
actual pay loads in our passenger trains than we do on our freight 
trains. 

Senator Bricker. Where is your passenger service? 

Mr. Wyer. It is into Long Island, New York City, and Brooklyn 
We had operating revenues last year of about $54,000,000. We had 
a deficit in net income in that year of $8,500,000 after all charges, 
largely due to cleaning up charges resulting from a bad wreck that we 
had 2 years ago. 
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Senator Bricker. What was the total cost of that wreck? 

Mr. Wyer. The total cost of that wreck would be about $8,000,000. 

Senator Bricker. Just about the measure of vour operating losses. 

Mr. Wyerr. Yes, sir. The cost of that wreck will be spre: ad over 
years. The loss without the wreck was a little over $2,000,000 lai 
year. The way in which this bill affects us is this: For every freight 
car that is loaded on our railroad, about six cars are terminated there 
so that we cannot justify any ownership of freight cars because for 
every car we need we have six cars available. It is just a case of 
getting the other cars back home. Between 70 and 75 perc sit of our 
freight terminates in Greater New York; that is, Brooklyn or Queens. 

Senator Bricker. As far as freight is concerned then, you are really 
a terminal railroad. 

Mr. Wyrer. We are exactly a terminal railroad and we are one of the 
largest terminal railroads in the United States. The operation in this 
terminal area is very restricted because our tracks are all in the old, 
long settled, heavily built up sections. Our yards are in congested 
areas. Most of our operation has to be done at night. The movement 
has to be slow, the trains have to be short. In the hours when we can 
work, we can not always do the business that has to be done that 
night, and then it has to be carried over until the next night. 

The result of those conditions is that we have a very unusual length 
of time required to serve those industries in New ‘York City. That 
situation is so serious that it was recognized about 25 years ago by our 
connecting lines, and after long negotiation followed by an arbitration 
proceeding, they finally agreed to ‘allow us what is known in railroad 
circles as a reclaim of 4.7 days per diem for every freight car that 
terminates in Greater Mow York. 

That meant that the arbitrator considered, and the other roads 
agreed, that our conditions in that terminal area were such that we 
could be expected on the average to take 4.7 days more time to handle 
a freight car than the ordinary time required to handle termine! 
operations. 

Senator Brickrer. The total would be four, would it not? 

Mr. Wyer. No. They allowed us 4.7. Our actual time was more 
than that but they allowed us 4.7 as representing the extraordinary 
time required. 

Senator Bricker. 4.7 to 1. 

Mr. Wyer. No; 4.7 absolute days. That allowance went along 
for a good many years and finally we made an agreement with the 
roads at their request, to abolish the per diem reclaim, but to increase 
our divisions of freight revenue in an amount so that we would get 
the same allowance in our freight revenue rather than in the per diem 
reclaim. That was done in order to simplify accounting so that the 
adjustment could be handled all in one transaction and it was done 
on the assumption—which was true up to that time—that the per 
diem allowance was based on cost, and revenues were based generally 
on cost, so that if one went up the other would go up correspondingly. 

That situation maintained, and still maintains today, but it would 
be upset by Senate bill 2350, because if per diem adds a penalty factor, 
then it is no longer related to cost, and our special allowance, which 
was made to us, Is in effect taken away from us unless we can get our 
freight revenue adjusted through further agreements with the carriers. 
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As a practical matter in the railroad industry to get one carrier to 
agree to give up to another carrier more of the freight revenues than 
he is getting is practically impossible. There are remedies through 
the Interstate Commerce Commission but I have never known a divi- 
sions case to run less than 3 years and they usually run more than 3 
years. 

So that, we would be faced, in order to overcome the damage that 
would be done to us by this bill, with at best a very long-drawn-out 
proceeding before the Interstate Commerce Commission. To illus- 
trate what this means to us, our per diem bill is about $2,000,000 a 
year for these cars that come to our terminals. If the Commission 
would assess a penalty say of a dollar a day, that would increase our 
per diem bill by about $1,125,000. To put it in terms of what our 
travelers would have to pay, every daily commuter on the railroad, 
for a dollar increase in per diem rate, because of a penalty factor, 
would have to pay about $7 a year more in his commutation fare. 
That is the only source we would have to get it back unless we were 
able to succeed in a divisions proceeding after a number of years. 

One of my principal jobs right now as bankruptcy trustee is to try 
to put this railroad on its feet. There have been many suggestions 
that this railroad should be taken over by the State of New York as 
a matter of public ownership, so that we have very sharply involved 
here the question of socialism of that railroad against private owner- 
ship. 

1 think I can put this railroad on its feet, but if I should be met 
with an added bill here of a million and a quarter dollars, due to 
adding a dollar to the per diem rate, that is going to be a very serious 
factor against us. 

Senator Bricker. Is there any other road in a comparable situation 
to yours? 

Mr. Wyrr. There are a good many roads around the country who 
have exactly this same situation, where their divisions of freight 
revenue are higher because of severe terminal conditions or short 
hauls which do not permit them to overcome their terminal expense. 
That is especially true of course among the shorter roads, the smaller 
roads, and the terminal lines. I think perhaps the Long Island is 
the most dramatic situation of that kind, but it is not unique, and 
there are many other short railroads that would be faced with this 
same difficulty if that bill were passed. They would have no remedy 
with which to recover. That is why I am appearing here in opposition 
to that bill. 

Senator Bricker. I have no further questions. Do you, Mr. 
Chairman? 

The CuarrMan. No questions. 

Senator Bricker. Fomorrow at 10 o’clock we will meet here 
again and Mr. Carter Fort, of the American Association of Railroads, 
and Mr. Fred Gurley, of the Santa Fe, will be the witnesses at that 
time. At this time we will adjourn until 10 o’clock tomorrow morning. 

(Whereupon, at 12:15 p.m. the meeting was adjourned, to reconvene 
at 10 a. m., Friday, March 21, 1952. 
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Unirep Sratres SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Washington, D. C., Senator 
Edwin C. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic and Water Transportation. 


STATEMENT OF A. H. SCHWIETERT, SPECIAL COMMITTEE ON 
TRANSPORTATION, OUTLOOK, AND POLICY OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Scuwierert. The next bill I should like to discuss is 5. 2350. 
The purpose of this bill is to empower the Interstate Commerce 
Commission to impose penalties on car use in the form of additional 
charges for car rental whenever in the opinion of the Commission it 
will aid in relieving car shortages by promoting the expeditious 
movement, distribution, interchange, or return of freight. cars. 

As stated more fully in connection with our objections to S. 1018, 
the league does not believe that penalty per diem charges will alleviate 
car shortages and is fearful that the assessment of such charges may 
adversely affect the efficient use of car equipment. 

For the reasons stated in opposition to S. 1018, the league recom- 
mends that this bill do not pass. 


UNITED STATES SENATE 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, 7,4) Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN., ON 
BEHALF OF THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


Mr. Smitrn. The Chamber of Commerce of the United States is 
opposed to S. 2350, which would grant the Interstate Commerce 
Commission power to impose penalty charges on railroads, with the 
idea of promoting efficient car service. 

The chamber believes that carriers should be subjected to a min- 
imum amount of regulation, and that any grant of power beyond 
that required in the public interest is an infringement on the proper 
functions of management. 
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The additional powers proposed to be given the Commission by this 
bill, the chamber believes, go beyond those necessary in the public 
interest and would move the Commission further into the field of 
management. The Commission already has wide powers with respect 
to alleviating car shortages. It can, on its own velition, declare an 
emergency situation with respect to a car shortage in any section 
of the country and require such strong measures as ‘the suspension of 
existing car-service rules, ordering specific movement of cars, and 
imposing progressively higher demurrage rates. In addition, when a 
national emergency exists, as at present, it can relieve car shortages 
by means of issuing heavy-loading orders. These powers, in our 
opinion, are sufficient to handle car-shortage problems. 

The making of railroad car leasing arrangements is a proper function 
of management. If the railroads cannot work out these arrangements 
among themselves, the Commission already has the power to step 
in and set the terms. As has been testified previously, at present 
the railroads are polling their membership to see if the present per 
diem rate should be increased. 

The choice between leasing cars—and let me here inject I am using 
the term ‘“‘leasing’’ as indicative of the per diem arrangements—and 
purchasing them involves a managerial decision that differs with 
the type of operations of the carrier and its financial condition. While 
the practice of leasing cars, in the opinion of the Commission, may 
appear to be undesirable as opposed to car ownership, it does give the 
carrier a greater amount of flexibility in adjusting for traffic fluctua- 
tions and in operating with a minimum amount of equipment obli- 
gations. Many other factors are involved, all depending on the actual 
conditions of a particular railroad, and in our opinion, the Commission 
in Washington is not in the position to make this decision. Nor 
should it be permitted to restrict this freedom by issuing unnecessary 
orders 

The chamber urges, therefore, that the committee disapprove this 
bill, since it is not needed to help relieve car shortages and since it 
would permit the Commission to move further into the proper field 
of railroad management with respect to freight-car leasing. 

Right here let me say that this completes my prepared remarks on 
S. 2350, but I want to add on my behalf that I have gone through 
periods of car shortage during the past 30 years from one side of this 
country to the other, and I am definitely of the opinion that no per 
diem arrangement could have cured or improved those difficulties. 





Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, April 1, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF SAMUEL FRASER, EXECUTIVE VICE PRESIDENT, 
INTERNATIONAL APPLE ASSOCIATION 


Mr. Fraser. S. 2350 again provides for centralized control and 
penalties. We reaffirm our position taken with regard to S. 1018 that 
the car lines be permitted to run their own business and look after the 
industry requirements. 

Penalty demurrage charges and service orders seldom accomplish 
their announced intent. They frequently spread confusion. The 
position taken that high penalty demurrage charges of up to $44 a day 
will speed up the return of equipment is not sustained. In many 
cases, by forcing the sale of a car, when delayed deliveries are made 
with anticipated arrivals, so that more of the commodity is on the 
market that it can use, the end result is delay in the return of the car 
foraload. For example, cabbage from Texas to St. Louis—a car was 
bought for delivery Monday, another Wednesday, another Friday. 
All arrived on Friday. With penalty demurrage applicable on 
Saturday and Sunday and no sales possible in St. Louis until the 
following week, one car was diverted to Providence, R. 1., and another 
to another northern point and instead of these cars being back in a 
week for another load, they were a month. 

There is a point at which high charges defeat themselves. A rule 
of reason applies. 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Jobnson of Colorado (chairman), Hunt, and 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings:) 


STATEMENT OF JOHN J. CorBeTT NATIONAL LEGISLATIVE REPRESENTATIVE 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


Bill S. 2350.—The provisions of this bill would extend to the Interstate Com- 
merce Commission authority to control rates or charges for leasing cars. There 
are more than a hundred railroads in the United States which reports of the 
Interstate Commerce Commission show have no cars. 

The Brotherhood of Locomotive Engineers wishes to be recorded as neutral 
toward this bill. 
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Unirep States SENATE, rh 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, Pac 
Washington, D. C., Friday, April 4, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in room wa 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado . 


ae con 
(chairman) presiding. bill 


Present: Senator Johnson of Colorado (chairman). 


: ; fro! 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- ld 

mestic Land and Water Transportation. the 

(The following statement was submitted for the record:) one 

STATEMENT OF MANUFACTURING CHeEMmistTs’ AssocIaTION INc. 

. : cae ol , to 

The Manufacturing Chemists’ Association is opposed to these bills S. 1018 and the 
S. 2350. The Interstate Commerce Commission has adequate powers under ex- 

isting provisions of the Interstate Commerce Act to control the distribution of rea 

equipment in periods of emergency. It also has power to fix mpensatory per the 

diem. There is no substantial public need for it to be g- en the power to fix ] 

penalty per diem. use 
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Unirep States SENATE, pro 

CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, not 

Washington, D. C., Monday, April 7, 1952. an 

The committee met, pursuant to adjournment, at 10 a. m., in : 

room G-—16, United States Capitol, Senator Edwin C. Johnson of me 

Colorado (chairman) presiding. . 

ma 


Present: Senators Johnson of Colorado (chairman), Hunt, and 


Bricker. Th 


Also present: E. R. Jelsma, staff director of Subcommittee on we 
Domestic Land and Water Transportation. Es 
The Cuarrman. Mr. Charles H. Buford, transportation consultant ph. 
representing several railroads. All right, Mr. Buford. _ 
STATEMENT OF CHARLES H. BUFORD, TRANSPORTATION ie 
CONSULTANT, ON BEHALF OF SEVERAL RAILROADS ir 
Mr. Burorp. Yes. My name is Charles H. Buford, Transporta- tal 
tion Building, Washington, D.C. Except for an interval of 9 years, I In 
was in the continuous service of the Chicago, Milwaukee, St. Paul & fro 
Pacific Railroad Co. in various capacities from 1907 until my retire- 0 
ment as president in 1950. During the period between October 1939, clu 
and March 1946, | served as vice president in charge of the operations . 7 
and maintenance department of the Association of American Rail- pla 
roads. Since retirement, I have been engaged from time to time as a . rail 
transportation consultant. ind 
| appear in opposition to S. 1018 and S. 2350 in behalf of the follow- 
ing railroads: Atlantic Coast Line Railroad Co.; The Baltimore & ‘ii 


Ohio Railroad Co.; Boston and Maine Railroad; Carolina & North- Co 
w western Railway Co.; Chicago & North Western Railway Co.; : oe 
Chicago, Milwaukee, St. Paul & Pacific Railroad Co.; Chicago, Rock j ot 
Island & Pacific Railroad Co.: Delaware, Lackawanna & Western : a 


ese 


. . : ; 4 ; : i a 
Railroad Co.; Georgia Southern & Florida Railway Co.; Maine j naa 
Central Railroad; Minneapolis, St. Paul & Sault Ste. Marie Railroad 4 "7 
Co.; Missouri Pacific Railroad Co., Guy A. Thompson, trustee; New : leat 

: 


Orleans and Northea tern Railroad Co.; New York Central System; ‘ ; 
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The Pennsylvania Railroad; Seaboard Air Line Railroad Co.; Southern 
Pacific Co.; Southern Railway Co.; Texas & New Orleans Railroad 
Co.; Texas & Pacific Railway; and Union Pacific Railroad Co. 

It is my understanding Mr. J. M. Hood on March 5, 1952, advised 
your committee that the American Short Line Railroad Association, 
composed of 309 common carriers by railroad, was opposed to these 
bills. I also understand that your committee has received letters 
from Chairman John L. Rogers of the laterstate Commerce Com- 
mission expressing opposition to S. 1018 and support for 5. 2350 on 
the ground that the latter would give the Commission ‘“‘power during 
emergencies to apply pressure on the railroads to spur them to greater 
efforts in moving and handling freight cars and to encourage railroads 
to build or purchase their own cars.’’ This pressure would be created, 
the letter indicates, by imposition of ‘‘special’’ charges in addition to 
reasonable car rental compensation established by agreement between 
the railroads or by the Commission under existing statutory authority. 

In my opinion, such an approach to the problems of car supply and 
use is basically unsound. The imposition of an arbitrary addition— 
in the nature of a penalty—to reasonable car rental charges would not 
promote greater efficiency in the use of the existing car supply, would 
not increase that supply, and necessarily would result in great inequity 
and injustice. 

This opinion reflects experience gained from continuing concern 
and responsibility for national car supply, use and distribution during 
the years 1939-46 when I was vice president of the operations and 
maintenance department of the Association of American Railroads. 
The association, as the national organization of the railroad industry, 
was the principal agency contact between the railroads, the Military 
Establishment and Government agencies in planning and execution of 
physical operations involved in transporting men and material 
throughout the war period, when our transportation facilities were 
subjected to unprecedented requirements. A large part of such work 
fell to the department of operations and maintenance and particu- 
larly, to its car service division. The tremendous challenge of that 
wartime period was met without resort to such arbitrary and ine qui- 
table methods as are contemplated by the bills under consideration. 
In connection with this observation, I refer to the following extract 
from a letter written by the Secretary of War, Robert P. Patterson, 
to the president of the Association of American Railroads at the con- 


clusion of World War II: 


The transportation requirements of this war have been tremendous. The part 
played by the railroads of America in meeting these requirements has been so 
outstanding and of such high degree of efficiency that it reflects great credit on 
railroad transportation generally and upon the officers and employees of the 
individual railroads which make up the whole. The job has been well done, 

At the outset, I want to emphasize that neither of these bills is 
necessary from the standpoint of giving the Interstate Commerce 
Commission authority to prescribe reasonable compensation for the 
use of cars. It has had this power since 1917 under section 1 (14) (a) 
which authorizes the Commission to establish such compensation 
“after hearing, on a complaint or upon its own initiative without 
complaint.’ 

The railroads, generally speaking, have been able during these many 
years to agree on appropriate car-hire charges without resort to the 
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Commission. Two bases of charges have been adopted: mileage 
charges which apply to approximately 275,000 privately owned 
freight cars (including railroad-controlled private-car lines) and per 
diem charges applicable to some 1,750,000 railroad-owned cars. The 
trend of such charges has been upward over a long period of years. 
The per diem rate ranged from 20 cents per car-day in 1903 to 90 
cents in October 1920. For a period of 24 years from November 1920 
to and including January 13, 1945, the rate was $1. In postwar 
years this rate has been increased to $1.15 effective February 1, 1945, 
to $1.25 as of June 1, 1947, to $1.50 on September 1, 1947, and $1.75 
on November 1, 1949. Subject to the approval of the Office of Price 
Stabilization, it will become $2 effective May 1, 1952, and this rate 
will represent a 100-percent increase over the 1945 level. 

The rates to which I have referred have been adopted by roads 
representing the majority of railroad car ownership and several of 
them have been found reasonable by the Interstate Commerce Com- 
mission in various proceedings such as Rules for Car Hire Settlement 
(1930, 160 I. C. C. 369) and Alabama T. & N. R. Co. v. Aberdeen & 
Rockfish R. R. Co. (1949, 274 1. C. C. 383). The Commission has had 
occasion to observe in such proceedings that the car-hire or rental 
charge paid by a user is— 
equivalent to interest, depreciation, insurance, taxes and other car ownersbip costs 
which it would have to bear if it owned the cars used in interline traffic. The car 
owner incurs these costs in the first instance and is reimbursed by complainant 
(the user) through the per diem or rental charges, thereby relieving the latter of 
the necessity of investing in equipment for this service (Virginia Blue Ridge Ry. 
v. Southern Railway Co. (1925), 96 I. C. C. 591, 593). 

The ‘‘pressure on the railroads”’ referred to in Commissioner Rogers’ 
letter obviously contemplates a penalty charge in addition to reason- 
able compensation for the use of cars. This is necessarily true since 
the Commission already has adequate authority to prescribe such com- 
pensation under section 1 (14) (a) of the Interstate Commerce Act, 
as I have pointed out previously. Accordingly, I shall have nothing 
to say regarding the elements that should “properly enter into the 
calculation of reasonable compensation for the use of cars, and it is 
not my intention to express an opinion, one way or the other, concern- 
ing the reasonableness of current car-hire charges. My discussion is 
confined solely to the efficacy and equity from a regulatory standpoint 
of superimposing an additional charge on what otherwise would be 
regarded as reasonable compensation for the use of cars. 

There is no doubt but that the legislative authority sought by the 
Commission is designed to validate the “penalty”? approach to per 
diem followed in Increased Per Diem Charges on Freight Cars, (1947, 
268 I. C. C. 659). In that proceeding, a majority of five members of 
the Commission, with one Commissioner concurring in an opinion indi- 
cating considerable uncertainty and with four Commissioners sharply 
dissenting, prescribed a 50-cent penalty additive—as a regulatory 
device—to the then existing per diem rate of $1.50. This decision was 
set aside in a carefully considered opinion of a three-judge Federal 
court, composed of Associate Justices Wilbur K. Miller and E. Barrett 
Prettyman of the United States Court of Appeals for the District of 
Columbia and Associate Justice F. Dickinson Letts of the District 
Court of the United States for the District of Columbia. I believe 
that your committee will wish to consider this opinion, which is 
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reported i in Palmer v. U. S., (75 Fed. Sup. 63), for it provides a com- 
prehensive and practical analysis of the arbitrary consequences of 
penalty per diem and raises serious doubts as to its constitutionality. 

Recognizing the necessity of conserving your time, I want to confine 
my remarks to three vital ‘considerations which should be weighed in 
appraising the pending bills. 

First of all, I assume this committee is concerned primarily with the 
question of adequate car supply and, consequently, one of the para- 
mount considerations is whether such legislation would provide an 
appropriate and effective method of meeting this problem. 

The historical record establishes clearly that car ownership adjust- 
ments over the years have been made in conformity with traffic 
requirements. It was not per diem considerations that prompted a 
program of equipment acquisition in the greatest volume in railroad 
history during the years 1922-29 for there had been no changes in 
the per diem rate since 1920. This activity was undertaken because 
economic conditions appeared to be such that a substantial increase 
in equipment was needed to provide for prospective traffic and because 
equipment had been depleted during and subsequent to the period of 
Federal control of the railroads incident to World War LI. 

There was no change in the per diem rate during the depression years 
of the 1930’s, but car ownership naturally declined because of adverse 
economic conditions and prospects. It is appropriate to recall that 
the daily minimum surplus reported by the railroads totaled 545,000 
cars during 1932, that the maximum surplus reported by the railroads 
totaled 772,000 cars as of June 30, 1932; that the minimum surplus 
remained above 100,000 cars throughout each year until 1938; and 
that even as late as 1940 the railroads reported a minimum surplus 
of 72,000 cars. 

It is generally recognized that acquisition of cars was severely 
restricted during World War II by the industry’s inability to secure 
requisite allocations from Government authorities. They did manage, 
however, to increase their ownership during that period by 84,201 

cars up to August 1, 1945, and this increase was responsive to traffic 
requirements ¢ alone for there was no change in the per diem rate during 
the war years. 

It is not at all surprising that the unprecedented postwar demand for 
homes, cars and many other things resulted in car shortages. There 
was pot only a shortage of transportation facilities, but also of steel 
and other materials and commodities. Such shortages made it difficult 
for the railroads to secure materials and deliveries responsive to their 
postwar program for the acquisition of new cars and these circum- 
stances prevented the freight car supply from catching up with demand 
until 1949 when there was a sharp decline in traffic. 

There were meee of most types of cars in most sections of the 
country during 1949 and this continued into early 1950 when the 
situation changed overnight due to the outbreak of hostilities in Korea. 
The railroads acted decisively and promptly to build up their freight 
car supply to meet this unexpected development, which completely 
reversed the downward trend in traffic requirements. The Board of 
Directors of the Association of American Railroads meeting on 
June 30, 1950, 5 days after the Korean invasion, called a special 
meeting of all member lines to be held in Chicago on July 28. At the 
latter meeting, the number of cars on order was raised to 103,000 and 
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the class I railroads publicly pledged themselves to build their fleet 
up from the then existing level of 1,724,088 cars to a total of 1,850,000 

cars.. This goal had been arrived at through careful study on the 

part of the Car Service Division of the Association. 

At the July 1950 meeting of the association, it was estimated that 
the goal of an ownership of 1,850,000 cars by the class I railroads could 
be attained 2 years after a construction program at the rate of 10,000 
cars per month was made effective. Such a program was planned, 
but it was not until January 1951 that allocations for necessary ma- 
terials were made available by Government authorities. Due to the 
inevitable lag between issuance of allocations and actual production 
of freight cars, the 10,000 figure was not approached until May 1951 
when 9,021 cars were produced for the class I railroads. It has not 
been possible since that time to obtain sufficient allocations of ma- 
terials to carry out the program. The total present ownership of 
1,757,532 cars represents a net gain of 33,444 and, as of March 1, 1952, 
there was 97,199 cars on order. On the basis of February 1952 
installations of 6,171 cars, it will take 16 months to manufacture the 
cars on order as of March 1, 1952. 

Unfortunately, the 1,850,000 car-ownership program is substan- 
tially behind schedule. This is not due to any failure on the part of 
the railroads with respect to our car orders or otherwise, but rather 
to allocation difficulties completely beyond their control. The imposi- 
tion of penalty per diem charges would not have improved this situa- 
tion in the past, nor will it do so in the future. Such charges cannot 
produce steel or cars and simply would place an arbitrary financial 
burden on railroads without regard to the adequacy of their owner- 
ship or their ability to procure cars. Certainly this isn’t consistent 
with fundamental American concepts of fair play. 

The second consideration which I want to discuss is whether an 
arbitrary additive to an otherwise compensatory per diem rate would 
promote greater efficiency and economy in the utilization of the exist- 
ing car supply in a period of car shortage. I am firmly convinced that 
it would not. 

Whenever demand exceeds supply, the railroads necessarily are 
under the most intense pressure to derive the maximum use out of 
existing cars. Iam sure your committee will be interested in the fact 
that my views on this subject are in accord with those of Mr. Warren 
C. Kendall, an outstanding transportation authority who was in charge 
of the car service division of the Association of American Railroads for 
many vears. At hearings before the Interstate Commerce Commis- 
sion in Docket 29670, Increased Per Diem Charge on Freight Cars, he 
testified unequivocally that penalty per diem would not produce 
greater efficiency in the use of the existing car supply, observing: 

The railroads are already operating under powerful and controlling inducements 
to make the most efficient use they can of the cars available to them. These 
inducements inhere in a car shortage by the nature of things. Under conditions 
of shortage there arise upon all sides, in all sections of the country, and among 
all industries, unsatisfied needs and insistent demands for rail transportation. 
The railroads are not indifferent to the needs and demands of their patrons, or 
the possibility of permanent loss of traffic to competing modes of transportation, 
or to their own pressing revenue requirements. Therefore, under conditions of 
car shortage, all of the ordinary inducements to efficient utilization of the car 
supply are not only operative but greatly intensified. Hence penalties, even if 
they could be so applied as to operate as a spur to efficiency—and I do not think 
they could—would be superfluous (transcript, p. 235). 
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The response of the railroads to the necessity for maximum car 
utilization in World War II and during postwar car shortages is pro- 
vided by the unprecedented operating records which they achieved 
in these periods. The Commission, for example, recently observed 
in its Sixty-fifth Annual Report, November 1, 1951, page 6, that 


The commonly used indicators of operating efficiency show, in general, con- 
tinued advances throughout the year and some of these indicators are at record 
levels. 

Such records demonstrate that the pressures referred to by Mr. 
Kendall provide a compelling and effective stimulus to car utilization. 

Moreover, if, contrary to my view, penalty per diem charges should 
act as a stimulus to the movement of cars, I am satisfied that maxi- 
mum utilization of the available car supply would be impaired rather 
than improved. 

Interchange of freight cars between the railroads is required under 
the Interstate Commerce Act in the interest of an adequate and 
efficient national transportation system. This requirement led to the 
adoption by the railroads of rules covering the interchange of cars 
many vears ago. They are contained today in the code of car-service 
rules established by an agreement among the railroads known as the 
car-service and per diem agreement and, incidentally, the rules were 
reviewed and found not unlawful by the Interstate Commerce Com- 
mission in Car Service, Freight Cars (1947) (268 I. C. C. 687). These 
rules provide, among other things, that a freight car unloaded on the 
line of a carrier other than the owner shall be returned, loaded or 
empty, to or in the direction of the owning road. The car-service 
rules also provide for the creation of a car-service division, as a part 
of the Association of American Railroads, which has power to author- 
ize departures from various rules, to transfer cars from one railroad 
or territory to another when necessity requires, and to perform 
various Other duties. 

Departures from rules covering the return of cars have been found 
necessary from the standpoint of public interest in periods of critical 
car shortages. In such periods, reductions in empty car miles are 
absolutely essential to the maximum utilization of the car supply. 
This is generally recognized by transportation authorities and by the 
Interstate Commerce Commission itself. Thus, in Car Service, 
Freight Cars (268 I. C. C. 687), the Commission stated: 

In periods like the present, when car supply falls short of demands, maximum 
tonnage is handled by permitting cars to be reloaded immediately after a load 
is removed, without regard to ownership of cars or destination of shipments. 

The importance of such a practice to .efficiency and economy is 
obvious. Thousands of industries throughout the country with track 
facilities of their own both receive and originate traffic, and the same 
type of car is needed for both the in-bound and the out-bound move- 
ment. If, as frequently happens, in-bound traffic comes to such an 
industry from various directions, cars of many different ownerships 
will be received. If out-bound shipments are for destinations other 
than roads from which the cars were received under load, some or all 
of the cars received would have to be switched out and other assembled 
and switched in under the rules. Cars of ownership needed to comply 
with the rules might not be available with resultant delay to ship- 
ments. Moreover, the cars switched out might not be of proper 
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ownership for use at other nearby industries. When car-service rule 3 
was applicable they would have to be dispatched home empty via 
the route of loaded movement notwithstanding its circuity and this 
necessarily would be the situation if a penalty per diem charge actu- 
ally operated as a stimulus to the return of freight cars. This would 
result in a definite loss of efficiency’ and would conflict with the re- 
quirement in a car shortage that each car be used with the least 
practicable delay and empty movement. 

The problem of a proper distribution of the inadequate supply of 
cars in a period of serious car shortage is met by relocation orders 
issued by the car-service division under authority granted it in the 
car-service and per diem agreement, or by orders of the Interstate 
Commerce Commission generally issued through the agency of the 
car-service division. 

This control system has proven extremely effective in increasing 
car use. For example, an important means of reducing empty-car 
mileage is to forward cars to the territory where needed Ss the most 
direct route instead of returning them over the route of movement as 
contemplated by car-service rule 3. A particularly striking illustra- 
tion is provided by relocation orders issued in 1946 during a severe 
car shortage. It developed in that year that there were approximately 
50,000 more boxcars interchanged under load by the western railroads 
and the southeast through St. Louis, Mo., Memphis, Tenn., Shreve- 
port, La., and New Orleans, La., than were forwarded west through 
these gateways. ‘The southeastern railroads in turn forwarded about 
the same excess of loaded boxcars north-bound through Potomac 
River gateways over the south-bound movement through those gate- 
ways. Under orders issued by the car-service division pursuant to 
authority granted by the Interstate Commerce Commission, the 
cars thus released in the East and North were moved directly to the 
western railroads through the Chicago and St. Louis gateways rather 
than to return over the much more circuitous routes through the 
Southeast. 

The inherently inequitable and arbitrary character of penalty 
per diem charges is forcefully illustrated by the return movement of 
empty boxcars which I have described in the preceding paragraph. In 
many instances, railroads moving empty cars to the western railroads 
at the Chicago and St. Louis gateways had not participated in the 
loaded movement of such cars. Consequently, they bore the expense 
of transporting such cars, including the payment of per diem charges, 
without receiving any revenue thereon. The imposition of a penalty 
charge in addition to a compensatory per diem rate would not have 
been productive of any increased efficiency in handling and would 
simply have imposed a completely arbitrary penalty on carriers 
complying in good faith with the orders of the Commission. 

The unfair impact of penalty per diem charges results, in part, 
from the long-recognized necessity for application of uniform car- 
rental charges throughout the country which applies as well to any 
penalty additives to such charges. The realities of this situation are 
reflected in the Commission’s decision in Increased Per Diem Charges 
on Freight Cars (268 I. C. C. 659), which prescribed a 50-cent penalty 
per diem charge applicable every day a car was off the owning line. 
Quite obviously the Commission did not consider it feasible to estab- 
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lish a system of such charges that were related and confined to actual 
delinquencies in the use of cars. 

In setting the Commission’s order aside, the Court, in Palmer vy. 
United States (75 F. Supp. 63, 68), observed: 

In the third place, the per diem charge is so completely unrelated to the evil 
sought to be remedied by the proposed order that serious question would arise as 
to its validity as a regulation. A regulatory measure must have “‘a real and sub- 
stantial relation to the object sought to be attained.’’ This per diem, however, 
has no regulation to avoidable delay or to inefficiency. It is payable for everv 
day a foreign car is on the line. If a railroad used a car to the maximum possible 
extent for 10 days, it would pay exactly the same per diem as another company 
which used a car 1 day and let it stand idle and empty for 9 days. The per diem 
charge, insofar as it penalizes, penalizes use and nonuse, efficient and inefficient 
use, unavoidable and avoidable delays, alike. It would be deemed arbitrary as a 
regulatory Measure under the established rules of law. 


No labored discussion is necessary to demonstrate the arbitrary 
character of penalty per diem charges as a regulatory ‘‘ pressure on the 
railroads to spur them to greater efforts in moving and handling freight 
cars,’”’ which Commissioner Rogers’ letter urges as an objective of 
S. 2350. The gross injustice of such a“ pressure” is apparent. 

Every railroad in the country, for example, is subject to interrup- 
tions owing to storms, wrecks, and floods which involve delays to cars 
that are absolutely unavoidable. The so-called ‘“‘spur’’ of a penalty 
could have no effect on such delays. Again, railroads serving the 
Atlantic, Gulf, and Pacific ports handle export traffic in varying 
volume. The number of cars on hand at such ports awaiting vessels 
is often very substantial, and tariffs in effect provide for free time of 
from 5 to 7 days, permitting the holding of such cars without cost to 
shippers. The penalty “spur” could have no effect on the movement 
of these cars, and its imposition would be wholly unfair since detention 
of the cars is beyond the control of the railroads. 

The unequal and inequitable effect of a penalty per diem rate 
between various types of railroads—that is to say, those which are 
predominantly originating, terminating, or bridge lines—is equally 
evident. The penalty charge would affect roads in these various 
classes in differing degrees and would subject many of them to serious 
financial burdens even though they had performed a perfect job in car 
handling and movement. 

Proponents of penalty per diem have attempted to draw an analogy 
with demurrage charges assessed against shippers for the detention of 
cars. Such a contention was made in Palmer v. United States, and the 
Court decisively repudiated it. The two are not analogous, for it is 
possible to relate demurrage to dereliction—namely, undue detention 
of cars—and to relieve the shipper of any penalty obligation where 
delay is beyond his control. Demurrage does not accrue, for example, 
until a reasonable period of free time has been allowed for the loading 
and unloading of cars, and no charge is made for Sundays or holidays. 
Demurrage penalties only apply where the shipper is guilty of care less- 
ness or negligence. But per diem is paid by the railroads for every 
calendar day during which a foreign car is on line, irrespective of the 
conditions which account for its presence there and without regard to 
the efficiency or inefficiency involved in its handling. 

The third basic consideration which I am sure your committee will 
want to consider is whether this legislation is necessary. Obviously 
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it is not if the Commission already possesses adequate authority to 
deal directly with problems related to “‘the expeditious movement, 
distribution, interchange or return of freight cars,”’ to quote from the 
language of S. 2350. There are so many laws on the books today that 
unnecessary additions to regulatory authority are manifestly contrary 
to the public interest. 

The most casual examination of the Interstate Commerce Act wil! 
show that the Commission for years has had plenary and direct power 
to deal with such matters. Section 1 (14) authorizes it to establish 
reasonable rules, regulations, and practices with respect to railroad 
car service, and car service is defined comprehensively in section 1 (10 
as including ‘‘the use, control, supply, movement, distribution, 
exchange, interchange and return of locomotives, cars and other 
vehicles used in the transportation of property.’’ Moreover, section 
1 (15) grants the Commission extraordinary powers to act in emer- 
gency periods. ‘This section provides that whenever ‘‘the Commission 
is of opinion that shortage of equipment, congestion of traffic, o1 
other emergency requiring immediate action exists in any section of 
the country, the Commission shall have” authority to act on its own 
initiative, “with or without notice, hearing, or the making or filing of 
a report,” to make just and reasonable directions ‘“w ith rese pect to 
ear service without regard to ownership as between the carriers of 
locomotives, cars, and other vehicles during such emergency as in its 
opinion will best promote the service in the interest of the public and 
the commerce of the people.’’ Substantial penalties are provided in 
the act for noncompliance by the ere with any orders of the 
Commission issued under section 1 (14) or 1 (15). 

There cannot be any real controversy concerning the Commission’s 
existing authority to deal with car-service problems. If there eve: 
was any doubt, it was set at rest in Palmer v. United States, where the 
Court observed that the Commission’s car-service regulatory ‘‘ powers 
are broad” and that ‘‘The statutory plan is that the interchange an 
return of cars are to be controlled by regulations designed and directed 
to that purpose—operating regulations. And the rentals for cars, 
under whatever system of use and return may be established by the 
Commission, are to be reasonably compensatory for that use, and no 
more” (75 F. Supp. 63, 67, 69). 

Not only does the ¢ Commission have such powers but it has exercised 
them freely during periods of car shortage. A striking example is 
provided by Service Order No. 866, entitled “Railroad Operating 
Regulations for Freight Car Movement,”’ which was issued in 1951 
under authority of section 1 (15), and, as revised, is still in effect. 
This regulatory order deals Fhe! tly with the problems of efficient 
utilization of cars. It provides, for example, that loaded cars shall be 
placed on carriers’ or consignees’ loading tracks within 24 hours after 
the first 7 a. m. following arrival at the destination station or serving 
yard, and imposes a similar time limitation with respect to the removal 
of empty cars from point of unloading or interchange tracks of indus- 
trial plants. Further, it places specific restrictions on the holding of 
cars for prospective loading. Following customary practice in periods 
of car shortages, it requires railroad compliance with such specia! 
car orders as the chairman of the car-service division of the Association 
of American Railroads ‘‘may find necessary with respect to the 
location, relocation and distribution of freight cars as between sections 
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of the country, or carriers by railroads or on such carriers, throughout 
the United States.’”’ I am attaching as appendix A a representative 
car-relocation order issued under authority of Revised Service Order 
No. 866. 

The exercise of Commission authority, to which I have just referred, 
demonstrates conclusively that it has adequate authority to impose 
regulatory car-service rules designed to meet the problems of avoidable 
delays and of distribution of cars in time of car shortage and to enforce 
penalties for the nonobservance of such rules. 

My comments concerning 8S. 1018 and S. 2350 also apply to S. 2901, 
which Senator Johnson introduced recently by request. The latter 
bill provides, in part, that car-rental charges shall be doubled when- 
ever the Interstate Commerce Commission declares a car-shortage 
emergency. As an indication of the tremendous financial burdens 
involved in any such arrangement, it should be pointed out that under 
normal conditions there are usually about a million freight cars as of 
any given date, which are away from the owning lines. On March 1, 
1952, for example, out of an ownership of 1,757,532 freight cars by 
the class I railroads, 814,709 were in the possession of the owners and 
942,823 were in the possession of other roads and thus earning per 
diem. From this, it will be seen that, if a penalty per diem amounting 
to double the existing per diem rate were assessed, the daily cost to 
the renting railroads on the basis of $2 per diem rate would be about 
$2 million, or about $740 million per vear. 

(The document above referred to is as follows:) 


APPENDIX A 
INTERSTATE COMMERCE COMMISSION 
302 Transportation Building 
Washington, D.C: 
GASS’ I. C. C. ORDER NO. 39 UNDER SERVICE ORDER NO. 866 


To: Reading Co. 
Western Maryland Railway Co. 
The Baltimore & Ohio Railroad Co. 
Chicago, Burlington & Quiney Railroad Co. 

Pursuant to authority vested in me by paragraph (a) (7) of I. C. C. Service 
Order 866, it is ordered that 

(a) Reading Co. shall deliver to Western Maryland Railway Co. an average of 
70 empty serviceable plain boxears per week, except Canadian ownerships. 

(b) Western Marvland Railway Co. shall accept from Reading Co. an average 
of 70 empty serviceable plain boxcars per week, except Canadian ownerships, for 
movement via its rails and deliver such cars to the Baltimore & Ohio Railroad Co. 

ec) The Baltimore & Ohio Railroad Co. shall aecept from Western Maryland 
Railway Co. an average of 70 empty serviceable plain boxears per week, except 
Canadian ownerships, for movement via its rails and deliver such cars to Chicago, 
Burlington & Quiney Railroad Co. 

(d) Chieago, Burlington & Quincy Railroad Co. shall accept from the Baltimore 
& Ohio Railroad Co. an average of 70 empty serviceable plain boxears per week, 
except Canadian ownerships, for movement via its rails and deliver such cars to 
the Northern Pacific Railway Co. 

(e) All cars applied under this order shall be accompanied by empty-car card 
or slip wayvbill or other identifying papers and shall carry a reference to this order. 
Each railroad named in this order is required to furnish a daily wire report showing 
the number of cars delivered under this order during the previous 24 hours. 

(f) Effective date-——This order shall become effective at 12:01 a. m. March 16, 
1951, 
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(g) Expiration date-—This order shall expire at 11:59 p. m. April 30, 1951, unless 
otherwise modified, changed, suspended, or annulled. 
Issued at Washington, D. C., March 14, 1951. 


INTERSTATE COMMERCE COMMISSION 
A. H. Gass, Agent. 

Mr. Burorp. Gentlemen, unless you have some questions, that 
finishes my statement. 

The Cuarrman. I am not arguing for the bill, because I am not in 
favor of the bill which I introduced by request, but when you say that 
the costs will be $2 million to the railroads, it will also become revenue 
of $2 million for other railroads. 

Mr. Burorp. That is right. It takes from those who do not have 
it, and gives it to those who have it, generally speaking. 

The CHarrMan. That would not necessarily be true. 

We have had a problem in the West. It is claimed that our western 
railroads are denied the use of their own cars; that the cars get off their 
lines, and are used by the eastern railroads. Is there any truth in 
that? I notice you say that the railroads can make agreements among 
themselves. Suppose an agreement involves 1 western railroad and 
10 eastern railroads, would that agreement be reached satisfactorily 
to everybody or would it by majority rule? Just how do they handle 
it? 

Mr. Burorp. When they settle a question about freight cars, the 
number of freight cars owned—each road votes in proportion to the 
total as it owns units. 

The CHarRMAN. It votes according to the number of cars? 

Mr. Burorp. So when you say there are a thousand freight cars 
and 1 road has 10, his vote counts for 10 in a total of a thousand. 

The CuHarrMan. And there is nothing he can do about it if he is 
voted down? 

Mr. Burorp. That is right; majority rules, Senator. 

Senator Bricker. He can go to the Commission if it were unfair. 

Mr. Burorp. Oh, yes, he can appeal to the Commission in any case. 

The CHarrMan. He can appeal to the Commission. What can the 
Commission do about that? 

Mr. Burorp. The Commission has authority to fix rates if they do 
not think the rate is adequate. They also have authority to order 
these cars sent home from any territory in any quantity. 

The Cuarrman. Yes, I understand they can order them sent home. 

Mr. Burorp. That is right; and then, of course, the road that owns 
the car would then have cars to use, that is the only way vou can do it, 
Senator, is by a direct order to move the cars. 

The Cuarrman. I rather think that is correct. I think your position 
is sound, and I think you have presented a very strong case for your 
point of view. 

The per diem rate will be $2 on May 1? 

Mr. Burorp. If it is approved by the Office of Price Stabilization; 
they have agreed to that, yes, sir. 

The Cuarman. You have not broken down the equities involved 
in that charge, have you, that is, so much for the wear and tear on 
the car, and so much for the interest on the investment? I have 
been doing a little calculating here as you testified, and you say a 
boxcar costs $5,000. Is that about right, at the present time? 

Mr. Burorp. I imagine somewhere around there; yes, sir. 
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The CuarrMan. Six percent interest, I find, would amount to $300. 
Now, the per diem, if the car were used, would be two times $365 or 
$730 a year. The interest on the investment would be $300. That 
would leave $430 to take care of replacement and depreciation on the 
life of the car, which, I understand, is about 15 years. 

Mr. Burorp. Fifteen to twenty depreciated; yes, sir. 

The CHarrMan. Fifteen to twenty. Well, we will say in 14 years— 
14 years are approximately 5,000 days—so if a car costs $5,000 it 
costs the railroad almost a dollar a day, the loss of the car over the 
period of the life of the car. Two dollars a day per diem does not seem 
to quite take care of the interest, if 6 percent is the proper interest, 
and that is what the railroads claim that they ought to make. 

Mr. Burorp. Well, Senator, that——— 

The CuarrMan. It is pretty close, though. 

Mr. Burorp (continuing). Question of proper per diem rate is one 
of the most controversial questions in the industry. Some roads 
think it is too low and many others think it is too high, and it is 
impossible to actually determine all of the elements that enter into 
the cost of ownership. Some of them are approximated—it is the 
best judgment they can get—and the studies are usually kept up by 
the Bureau of Railway Economics, and committees from the railroads. 
They have appointed a committee to work with this problem con- 
tinually. 

Now, probably the rate of $2 would be high if some people analyzed 
it; it would be too low if others analyzed it, so unless you have all 
of the elements entering into it, 1 do not think you could arrive at 
anywhere near proper figures. 

The CHAIRMAN. It is not far off on a boxcar costing $5,000. 

Mr. Burorp. I think it is a fair figure; I think it is worth $2 a 
day. 

The CHatRMAN. $365; a dollar a day for the life of the car, and 
$300 interest, amounts to $665, and the railroad gets $730 for the use 
of its cars, so it is not very far off. 

Are there any other questions or observations? Did you want this 
letter inserted in the record, appendix A? 

Mr. Burorp. Yes; if you would, Senator, please, because that shows 
the way, the only way you can actually move cars from one territory 
to the other, and that is the authority for it. 

Let us assume this: 1945 the rate of a dollar a day, and you take 
a railroad that is a debit line, and he is paying for cars that be does 
not own. If the increased cost is a penalty when you raise your per 
diem rate to $2, he would not have a surplus car on his railroad be- 
cause you have already had the effect of penalizing him a dollar 
because he is a car renter, but that will not change the situation on 
that railroad. 

Take the movement of cars. It is going to take a car order, very 
similar to this supplement, to move cars from one part of the country 
to the other, that is the only way they-can do it, and the Commission 
now has that authority. 

The CaarrmMan. Thank you very much. 

Senator Hunt. Mr. Chairman, I should like to ask Mr. Buford if 
the per diem charge among the railroads is the same as the per diem 
charge to the shipper. 
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Mr. Burorp. Per diem charge is a rental for a car among car 
owners. Shippers are not charged any per diem or rental. They 
pay demurrage which is a penalty for detention of a car for either 
loading or unloading—it is not in any way related to the per diem 
rate as such. 

Senator Hunt. Well, it is delaying the movement of the car, and 
for all practical purposes it is exactly the same thing. What I want 
to know is whether the charge is the same to a shipper as it is to a 
railroad. 

Mr. Burorp. No, sir. 

Senator Hunt. What is the difference? 

Mr. Burorp. Well, a railroad pays for every day the car is on its 
line, it will be $2, if this is approved. 

The first 2 days a shipper has the car he does not pay anything, 
but after that his rate is higher than $2. 

Senator Hunr. What is it per day? That is what I am trying to 
ret. 

Mr. Burorp. I do not know what it is. 

Senator Hunt. It used to be $5. 

Mr. Burorp. They have put some penalties on them; they run 
them way up. 

The CHAIRMAN. It is a penalty, strictly a penalty. 

Mr. Burorp. It is strictly a penalty. He can unload the car and 
get rid of it. The railroad cannot get rid of the car. 

Senator Hunv. It is a charge per day for nonusage of the car though, 
for all practical intents and purposes, regardless of what you call it; 
it is exactly the same thing. 

The CuarrMan. No: it is entirely different. 

Mr. Burorp. Let me make the distinction. 

Senator Hunvr. I understand what you say, as long as the car is in 
use there is a $2-a-day charge, and as long as the car is not in use, it 
is the same charge. 

Mr. Burorp. Yes. 

Senator Hunt. My point is this: For the days that one railroad 
has a car for another railroad, and it is not in use, it is exactly the 
same thing from a practical standpoint as a shipper who fails to load 
or unload a car quickly, to move it. You may call it by a different 
name, but it is the same thing and for the same purpose. 

Mr. Burorp. There is this difference: The railroad that has the 
car on its line cannot get rid of it. The shipper can unload the car 
and get rid of it. 

Senator Hunt. What do you mean the railroad cannot get rid of it? 

Mr. Burorp. For example, there may be a Southern Pacific car on 
the Pennsylvania-New York, and it is earning $2 every day. The 
shipper in New York who has the shipment in the car can get rid of 
his demurrage by unloading it, but the Pennsylvania cannot get rid 
of the $2 a day because they have the car. That is the only difference. 

Senator Hunt. Well, they can get rid of it as soon as it is moved 
back to the proper ownership. 

Mr. Burorp. Yes. 

Senator Hunt. I note in the last part of your statement you suggest 
that the doubling would be of no advantage, and would be discrim- 
inatory, and would be too much of a charge. Do you think a progres- 
sive increase of per diem, say, 10 percent over the $2 for the first day 
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and, perhaps, for the second 5 days 25 percent, and step it up that 
way; would that help any? 

Mr. Burorp. I do not think it would. I think that those things 
are filters too far down the line from the man at the top who wants 
something done, and the fellow in the field who does it, and does not 
know anything about per diem generally or what the rate is, and 
moves the car. The way you are going to get a car moved is to say, 
“T want 10 boxcars out of their yard tomorrow morning” and you 
will get them. Now, telling him that the rate is up 10 cents or 20 
cents tomorrow, that will not register with him. 

Senator Hunt. Do you know any way the proper proportion of 
freight cars can be maintained in the West? 

Mr. Burorp. By direct orders to move the cars, and by properly 
policing them. 

Senator Hunt. You think the ICC has that authority? 

Mr. Burorp. Yes. 

Senator Hunt. Do you think they have exercised it to the best of 
their ability? 

Mr. Burorp. They have whenever the pressure has been sufficient 
to justify it. The Commission does not want to put out useless 
orders, and they will not put them out. 

Senator Hunt. We never seem to get action unless a drastic situa- 
tion presents itself. 

Mr. Burorp. Then they will act, and they have the authority to 
act. They do not have to wait for a complaint, they can initiate it 
themselves. ; 

Senator Hunv. Since it is recurring always at stated intervals, 
they have every information that they need to know when that 
drastic shortage is going to recur. 

Mr. Burorp. They have that information. 

Senator Hunt. And by proper action prior to that time they could 
have the cars properly located. 

Mr. Burorp. I think that is so. 

Senator Hunt. To handle that business. 

Mr. Burorp. Yes, sir. 

Senator Hunt. That is all. 

The CHAIRMAN. Well, this is a very touchy matter, and a very 
controversial matter in the Senate, and so we are glad to have your 
testimony. You have given us a great many facts and some good 
sound arguments. Thank vou very much. 

Unless there are any other observations or questions, we thank you, 
sir. 

Mr. Burorp. Thank vou, gentlemen. 

(Nore.—Subsequently, the following letter was received in connec- 
tion with Mr. Buford’s testimony and made a part of the record:) 


LerreR From C. W. Doo.uinc, GENERAL COUNSEL, THE WESTERN PACIFIC 
RatLtRoap Co., SAN FRANCISCO, CALIF. 
° Apri. 17, 1952 
Subject: S. 1018, S. 2350, and S. 2901. 
Hon. Epwin C. JoHnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear Senator JouNson: In connection with the above bills upon which your 
committee has been holding hearings, Mr. Charles H. Buford, on April 7, 1952, 
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submitted a statement setting forth the grounds of opposition of certain-named 
railroads. This company is opposed to the enactment of these bills and agrees 
with the position stated by Mr. Buford. Therefore, it will be appreciated if you 
will add the Western Pacific Railroad Co. to the list of those carriers supporting 
Mr. Buford’s position before your committee. 
Very truly yours, 
C. W. Dootine. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: Senator Milton R. Young of North Dakota, and E. R. 
Jelsma, staff director of Subcommittee on Domestic Land and Water 
Transportation. 


STATEMENT OF ELMER W. CART, MEMBER OF THE PUBLIC SERVICE 
COMMISSION OF THE STATE OF NORTH DAKOTA 


Mr. Carr. S. 2350 amends paragraph 5, section I, of the Interstate 
Commerce Act by striking out in paragraph 15, subparagraph C 
which gives the Interstate Commerce Commission authority to require 
joint or common use of terminals including main-line track or tracks 
for a reasonable distance outside of such terminals, as in its opinion 
will best meet the emergency and serve the public interest, upon such 
terms as between the carriers as they may agree upon or in the event 
of their disagreement, as the Commission may, after subsequent hear- 
ing find to be just and reasonable. The North Dakota Commission 
objects to the elimination of subparagraph C from the Interstate 
Commerce Act for the reason that it believes the Interstate Commerce 
Commission to be the proper agency to determine issues which might 
arise between carriers which affect the public interest. Further that 
subparagraph C is not related to the subject of car shortage and 
rental or per diem charges for the use of cars between carriers. If the 
bill is amended to retain present subparagraph C, the North Dakota 
Public Service Commission is in favor of the passage of this bill or 
S. 1018 which relates to car service and car-rental charges. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wiuuiams. The Department of Commerce would favor enact- 
ment of this legislation, subject to the following comments: 

Under the present law there is no specific provision for imposition 
of additional charges, when car shortage exists, as an instrumentality 
for enforcement of car service requirements, except after hearing and 
on a compensatory basis only. The proposed law would enable the 
Commission to impose against the using carriers in times of car short- 
ages just and reasonable penalty charges, to aid in relieving such short- 
ages, promoting expeditious movement, distribution, interchange, and 
return of freight cars. 5. 2350 takes the form of an amendment to the 
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emergency car service provisions, but unlike them provides no hearing 
on compensation matters. 

In the light of the recurring car shortages, the delays in new car 
building and the difficulties of adequately enforcing or controlling dis- 
tribution and return of cars under present conditions, the proposed 
power to impose penalties in aid of alleviating this situation, if found 
necessary and desirable by the Congress, and if used circumspectly 
upon enactment, would appear unobjectionable to this Department. 

However, in view of the desirability of according interested parties 
adequate hearing on compensation matters generally and the unusually 
broad authority on this subject conferred by the bill, it is suggested 
that there be added an amendment providing that just and reasonable 
charges shall be imposed by the Interstate Commerce Commission 
only after opportunity for hearing, except where express finding is 
made that the particular circumstances obtaining render hearing im- 
practicable—and inconsistent with the public interest. 

The Cuarrman. Mr. Eldon Martin. 


STATEMENT OF ELDON MARTIN, GENERAL COUNSEL, CHICAGO, 
BURLINGTON & QUINCY RAILROAD CO.; ALSO REPRESENTING 
THE ATCHISON, TOPEKA & SANTA FE RAILWAY CO., THE DEN- 
VER & RIO GRANDE WESTERN RAILROAD CO., GREAT NORTH- 
ERN RAILWAY CO., GULF, MOBILE & OHIO RAILROAD CO., AND 
NORTHERN PACIFIC RAILWAY CO. 


Mr. Martin. My name is Eldon Martin. I am general counsel of 
Chicago, Burlington & Quincy Railroad Co., with headquarters at 
Chicago. I speak not only for the Burlington but also for the Atchi- 
son, Topeka & Santa Fe Railway Co., the Denver & Rio Grande 
Western Railroad Co., Great Northern Railway Co., Gulf, Mobile & 
Ohio Railroad Co., and Northern Pacifie Railway Co. 

This statement concerns 8S. 1018, 8S. 2350, and S. 2901, which are 
bills to alleviate shortages in railroad equipment, and promote efficient 
car service. The railroads for whom I speak support these objectives, 
and urge the enactment of appropriate legislation to attain them. 
We think each of these bills is a step in the right direction, but, subject 
to minor amendments which I will suggest later, we urge enactment of 
S. 2901 as the best of the three bills, and the one most likely to produce 
constructive results. 

However, before discussing the language of any particular bill, let 
me state, if I can, (1) the problem to be solved, (2) the conditions or 
causes which created it, and (3) the solution, as we see it. 

Briefly, the basic problem or objective is to get more freight cars. 
We don’t have enough because we have placed a penalty on the car 
owner which actually discourages the acquisition or construction of 
new cars. The solution lies in removal of this penalty and substitu- 
tion of an incentive which will make car ownership more attractive. 
| want to develop each of these points, but it will be helpful if you will 
bear in mind, constantly, this simple statement of the problem, its 
cause and its cure. 
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THE PROBLEM 


The problem, as this committee knows, is serious, recurring, and 
vital to our economy and our national defense. Each member of this 
committee undoubtedly has heard frantic pleas from his constituents 
when a factory, grain elevator, or industrial plant was shut down, or 
its operation seriously disrupted, for lack of freight cars. 

The Defense Transport Administration, and its predecessor, the 
Office of Defense Transportation, under such able men as James K. 
Knudson, Col. Monroe Johnson, and Joseph B. Eastman, have 
struggled valiantly with the problem of an inadequate national car 
supply. 

The Interstate Commerce Commission and the Association of 
American Railroads have tried to cope with the problem without much 
success—in part because the ICC has been hampered by limitations 
on its statutory powers. 

This committee, with the help of the Honorable Clyde M. Reed, 
conducted an investigation which led to publication of The Story of 
the Box Cars, Senate Report No. 1046, Eightieth Congress, second 
session, and gave promise of constructive results, but this good work 
was interrupted by the untimely death of Senator Reed. 

Fortunately, this committee can now come to grips with the prob- 
lem, and help provide the transportation tools so urgently needed, by 
sponsoring the enactment of appropriate legislation. 

I said earlier that the problem was simply one of getting more 
freight cars. That is the basic problem, but there are other serious— 
although subordinate—problems which grow out of this fundamental 
difficulty, including the very practical problem of obtaining more 
efficient and more equitable ownership, distribution, and use of cars 
now in service. These subsidiary problems, however, would tend to 
disappear if the basic problem were solved. 

The Interstate Commerce Commission has recognized the need for 
legislation which will ‘encourage railroads to build or purchase their 
own cars,’’ and likewise “spur them to greater efforts in moving and 
handling freight cars.’’ Ina letter to the chairman of this committee, 
dated January 17, 1952, Hon. John L. Rogers, Chairman of the 
Interstate Commerce Commission, said: 

Between 1925 and 1950, revenue freight-car ownership by class I railroads 
declined about 25 percent. The depleted inventory of freight cars and an unequal 
contribution of cars by individual carriers to national ownership has complicated 
the problem of obtaining greater utilization of the existing fleet. Roads which 
own few or no ears are inclined toward a practice of hoarding foreign-line cars for 
prospective loading. 

During and since World War II every measure reasonably calculated to extract 
greater utilization from the existing inventory of freight cars has been adopted by 
the Commission, one of the most important of these steps being the establishment 
of greatly stepped-up demurrage charges against shippers and receivers to insure 
prompt loading and unloading. These measures, however, have been insufficient 
to solve the problem arising from perhaps the most important segment of the 
cycle of car handling and movement—the phase when the car is in the hands of 
the carrier. The lack of an effective weapon to spur and stimulate railroads into 
greater activity in times of car shortage is the major weakness in the present car- 
service provisions. 

That is enough on the nature and importance of the problem. I 
turn now to the conditions and causes which created it. 


SF MEBAR AT S91 0 


AP nt SRAM eede 5 AEG & 


, 


Th 
inefhic 
unde} 
who 
eithe! 
light 
rent, 
cost | 
come 
and | 
he kr 
whet! 
freigl 
ciple 
as We 

We 
step 
ment 
best 
result 

Th 
all rs 
other 
as pe 
the 
such 
matt 
even 
inter 
amot 
his ¢ 
facts 
per « 
shou 
State 

Te 
but f 
with 
This 
cons 
upor 
railre 
of ns 

Ju 
and 
strat 
mini 
were 
or ay 
beca 
woul 








id 


ts 
or 


16 


ye 
ur 


of 


as 


d, 

of 
id 
rk 


b- 
Dy 


re 


al 
re 
irs 


to 


or 
er 
nd 
De, 


he 


rds 
ual 
ted 
ich 
for 


DOMESTIC LAND AND WATER TRANSPORTATION 159 
THE CAUSE 


The reasons for our depleted inventory of freight cars, and the 
inefficiency and inequity which go with it are not difficult to state or 
understand. They rest upon the sound and simple principle that one 
who must use a particular article in his business or profession will 
either own it, or rent it from others, and will make his choice in the 
light of his own selfish interests. Other factors being equal, he will 
rent, rather than own, if the rented article will serve his purpose and 
cost him less in the long run. This is particularly true if the article 
comes into his possession fortuitously, without effort or negotiation, 
and he is lawfully permitted to use it by payment of a rental which 
he knows is far below its value to him or to the owner. This is true 
whether the article is a tuxedo, a television set, an automobile, or a 
freight car. As I shall demonstrate in due course, this obvious prin- 
ciple explains the existence of our depleted inventory of freight cars, 
as Well as the misuse and maldistribution of those now in service. 

We support the principles of those bills. We think they are all a 
step in the right direction but subject to a couple of minor amend- 
ments that we will suggest. We urge the enactment of S. 2901 as the 
best of the three and the one most likely to produce constructive 
results. 

The freight cars of the United States move indiscriminately over 
all railroads. Theoretically, when a particular car is thus used by 
an railroads, the owner is made whole by re otal payments known 
as per diem charges. Actually, under the statute as interpreted by 
the courts, per diem charges are much too low to reflect the value of 
such cars, to their owners, especially during car shortages. As a 
matter of fact, the proposed per diem charges of $2 per car day do not 
even cover the bare costs of car ownership, such as depreciation, 
interest, taxes, repairs, et cetera, and, of course, are far below the 
amount which a car owner could earn daily by the use of the car on 
his own railroad, when a shortage exists. Notwithstanding these 
facts, the courts have held, in effect, that under the present statute, 
per diem charges may not include the “value of use’’ factor, but 
should be restricted to the bare cost of ownership. Palmer v. United 
States (75 F. Supp. 63). 

To us, this seems most unjust, on grounds of common fairness, 
but from the standpoint of the national interest, this theory is fraught 
with dangers which transcend injustice to a particular railroad. 
This is so because the policy referred to actually discourages the 
construction or purchase of new freight cars, and places a premium 
upon inadequate car ownership, as well as a penalty upon those 
railroads which own and maintain enough cars to perform their share 
of national transportation requirements. 

Just so long as it is cheaper to rent a car than it is to own one— 
and that is the situation today—underbuilding will be the policy of 
strategically situated railroads, and such construction will be held to 
minimum requirements. Conversely, however, if per diem charges 
were increased so as to make ownership more attractive than rental 
or appropriation, the national car supply would automatically increase, 
because the improvident lines, who now use cars owned by others, 
would be compelled, in their own selfish interest, to own more cars. 
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It is our considered judgment that adequate per diem charges—at 
all times, coupled with sharp increases during periods of emergency 
would do more than any other single factor to produce an adequate 
supply of freight cars in this country and concurrently stimulate the 
movement of cars now in service. 

Per diem charges are now generally fixed by national agreement 
between the railroads. That practice should be encouraged, but if 
adequate charges cannot be thus established, the Commission should 
be empowered to act, and Congress should prescribe standards which 
will insure an adequate national car supply. This can be done by the 
simple, self-executing method of making car ownership more attractive. 

Now, however, we have a form of involuntary leasing and rent 
control which discourages car ownership, places a penalty upon those 
railroads which buy or build new cars, and, conversely, encourages 
those who can do so to appropriate and use the cars of others instead 
of making a fair contribution to the national inventory of such 
equipment. Most of the railroads which terminate a large volume of 
trafic are neither saints nor fanatical patriots. They will not, and 
cannot be expected to, buy or build new freight cars when, as now, 
they can do business on the investments of others. 

The explanation for our constantly recurring car shortages is as 
simple as that—and the cure or solution is just as obvious. 


THE SOLUTION 


The solution is to encourage the establishment and maintenance of 
per diem charges at a figure which will make it more attractive to an 
individual railroad to buy and own cars rather than rely upon its 


ability to use the cars of some other railroad received in interchange. 
Now, and for many years in the past, the charge has been so low as to 
make it more profitable to use cars owned by other lines. 

What is needed is reliable assurance to the prospective purchaser of 
equipment that per diem charges will be fixed sufficiently high for 
car ownership to be a profitable and desirable form of investment. 
Conversely, what is also needed is for every railroad to be put on 
notice that it will no longer pay to shrink from compliance with the 
duty of owning and maintaining a fleet of freight cars adequate to 
carry its proportion of the traffic moving over the Nation’s rail 
network. 

The present statutory powers of the Interstate Commerce Commis- 
sion have been found inadequate to enable it to increase the amount 
of the per diem during a period of car shortage for the purpose of pro- 
moting greater efficiency in the use of cars, end penalizing roads which 
do not own an adequate supply of cars, to the end that the national 
inventory of freight cars may be increased (Increased Per Diem 
Charge on Freight Cars, 268 I. C. C. 659). There the Commission 
ordered an increase in per diem rate to accomplish these objectives. 
On the complaint of railroads having a deficiency of car ownership and 
accustomed to rely heavily on thei ability to utilize the equipment 
of other railroads, the order of the Commission was set aside (Palmer v. 
U. S., 75 F. Supp. 63). The court held that the Commission was 
powerless to fix per diem rates for regulatory purposes or to compen- 
sate roads owning an adequate supply of cars for the loss of profits by 
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reason of the diversion of their equipment to other lines, or to penalize 
roads with a deficiency of car ownership. 

The inadequacy of the Commission’s powers could be remedied by 
amending the Interstate Commerce Act, under which the Commis- 
sion now has power to prescribe per diem charges, by providing (1) that 
such charges shall be fixed with due regard to the necessity of provid- 
ing an incentive to every railroad to procure and maintain a sufficient 
cat supply, (2) that such charges shall be adequate to provide a fair 
return upon the cost of replacement of such equipment, and (3) that 
during a shortage of equipment, when any emergency arrangement for 
car pooling is ir effect, the current per diem charges shall be increased, 
substantially and automatically, as a means of encouraging more ex- 
peditious movement of existing equipment, and by way of reimburse- 
ment to the car owner for the loss occasioned by being deprived of the 
use of his cars. 

It will be observed that these suggestions are aimed at the attain- 
ment of twin objectives, (1) an increase in the total car fleet of the 
railroads, to be brought about by making car ownership more attrac- 
tive through the establishment of adequate and realistic per diem 
charges at “all times, and (2) more expeditious movement of existing 
equipment, as well as more equitable treatment of car owners, to be 
accomplished by a surcharge, over and above the normal per diem 
charge, for the extra-valuable use of such equipment during a car 
shortage, of which the owner is deprived when it is appropriated by 
others. 

The first of these objectives has been discussed in detail. It can 
and should be attained by a method so obvious, simple, and effective 
that it should have been adopted long ago. 

The second objective is more complicated, and more difficult of 
attainment. It can be argued, and doubtless will be argued, that a 
sharp increase in per diem charges during a car shortage will not 
expedite the movement of freight cars, or hasten their return home, 
because the user can still make money by using it at a rental twice or 
three times the normal charge. This crass argument has some 
substance—but it is nevertheless hard to believe that a doubled per 
diem charge, for example, would not, in some degree, operate to 
expedite the movement of freight cars, because that would be the 
only way to reduce the incidence of the double charge. The same 
principle, applied to demurrage charges, has been quite effective in 
bringing about quicker release of cars by shippers. 

Be this as it may, simple justice suggests that the improvident 
railroad should not profit from its own wrong, when it takes from the 
provident car owner—not only the car itself—but also the profits 
resulting from its use which the owner thus must lose. 

The compulsory assessment of higher per diem charges, during a car 
shortage, has been recognized as a sound principle, for many years, in 
the Code of Per Diem Rules of the AAR. A note appended to rule 19 
of that code provides: 

The association will transfer cars from one railroad or territory to another when 
necessary to meet traffic conditions, with due regard to car ownership and require- 
ments * * * generally as between the provident and improvident roads it 


must be recognized that if in time of great car demand the improvident road has to 
be assisted for the benefit of its patrons and its territory at the expense of the 
provident road there must necessarily be set up some method of compensation for 


the provident road and this of necessity may go beyond mere car hire * * *. 
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Unfortunately, this rule has not been enforced during recent years, 
but it is just as sound as it was at the time of its adoption. Enforce- 
ment of this rule can be assured if Congress will make it mandatory by 
by enactment of the statutory amendments to which we have referred, 

Coming now to the specific bills before this committee: 

S. 1018 is a step in the right direction because it recognizes “current 
replacement cost’’ as a proper factor in the computation of per diem 
charges but, for the reasons stated above, it is inadequate as a solution 
of this important problem. 

S. 2350 likewise appears to embrace worth-while objectives, because 
it would authorize relatively high per diem charges during a car 
shortage, but, apart from the fact that it contains no satisfactory 
standards for the determination of such charges, it is defective in its 
treatment of certain Aetails. 

I refer to the fact that, under S. 2350, per diem surcharges, during a 
car shortage, could be imposed ‘‘on one or more carriers”’ ‘and “in any 
section of the country.” In our view these provisions are not only 
impracticable, and unnecessary, but they overlook the basic reasons 
for such legislation. 

Our objective is an over-all increase in the total inventory of freight 
cars. It can be attained by assessment of relatively high per diem 
charges which thus make car ownership more attractive, but when a 
car shortage exists, the car owner ought to get the higher charge, and 
the car user ought to pay it, on all kinds of cars which are in short 
supply, without regard to the geographical area which may be most 
directly affected, and without regard to the location of the car itself, 
or the location of the user railroad. The owner’s loss, and the user’s 
gain, is substantially the same in any event. 

A railroad which owns an adequate supply of cars will not suffer 
from the imposition of higher per diem charges, or surcharges, because 
its payments for the use of foreign cars will be offset, to a considerable 
extent, by receipts from the use of its cars by foreign lines. On the 
other hand, the improvident railroad, which owns few, if any, cars 
and is doing business on the car investments of others, will have a 
larger debit balance in its per diem account, until such time as it 
acquires more cars. This is as it should be, but such results are auto- 
matic. That is one of the beauties of S. 2901. That is the American 
way, it is the self-executing, automatic way to obtain an adequate 
supply of freight cars in this country. You do not need to police it; 
it polices itself. They depend pon the adequacy or inadequacy of the 
car ownership of particular railroads—not upon the geographical area 
most seriously affected by a car shortage, nor upon the geographical 
location of the car owner, the car user, or the car itself. The surcharge 
should apply uniformly to all owners, and all users, of cars of the type 
in short supply. 

A further reason for this conclusion is the fact that the Commission 
already has ample power to punish individual railroads for violation 
of its car service orders and regulations. This problem demands 4 
broadside—not a single shot at one or two culprits. 

Incidentally, and before turning to a discussion of S. 2901, which we 
think is better than either S. 1018 or S.2350, it may be helpful to 
anticipate some of the objections which may be advanced in opposition 
to these bills. You may hear cries of bankruptcy, gross injustice, 
and so forth, based in part upon special conditions which justify 
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special treatment and in part upon the loss of an utterly unjust priv- 
ilege which has been enjoyed in the past. Most of these objections 
can be met by the simple expedient of buying or building some new 
freight cars because, as we have pointed out, the per diem debits and 
credits of a railroad which owns enough cars will tend to offset each 
other. Any objection which rests on other grounds can and should be 
met by reclaim allowances or other exceptions to the per diem rules, 
or by changes in rates, divisions, expenses, and so forth. 

Car ownership must be made more attractive by the establishment of 
fully adequate per diem charges even if certain debtor railroads thus 
encounter temporary hardships which can be alleviated through other 
channels. That is the one thing I want you to remember in connec- 
tion with this whole problem of per diem charges. Anyone who 
complains about a fully adequate per diem charge in normal times and 
anyone who complains about the surcharge during a serious éar short- 
age can cure his difficulty by buying enough tires to take care of the 
traffic. ‘That is the simplest thing in the world. You do not have to 
police it. You make it attractive to own a car and you will get all the 
cars the country needs. 

In conclusion, I invite attention to the provisions of S. 2901 which 
seems to me (and to the railroads for whom I speak) to constitute the 
best approach to this important problem which has come to our at- 
tention. 

It sets up standards for determination of normal per diem charges by 
directing the Commission to give due consideration, among other 
factors, to— 

(1) The desirability of maximum reasonable rentals or other 
charges as a means of making ownership of such vehicle more attrac- 
tive; 

(2) The value of the use of such vehicle which is lost by the owner 
when it is used or appropriated by others; 

(3) The replacement cost of such vehicle; and 

(4) The fact that maximum reasonable per diem charges will 
encourage the expeditious movement of vehicles as well as the prompt 
return of vehicles to their owners. 

With respect to the assessment of surcharges for the use of freight 
cars during a car shortage, S. 2901 provides, in effect, that whenever 
the Commission declares the existence of a car shortage, involving cars 
of particular classes, per diem charges for the use of such cars shall be 
double the amount of the charge in effect on the date of the announce- 
ment, and that this surcharge shall be assessed and collected until the 
Commission declares that the shortage has ceased to exist. 

This is a sound and constructive provision, but, in the interests of 
complete clarity, and to avoid possible misinterpretation of the statute, 
we suggest the following amendments: 

Page 2, line 16: Change ‘‘rentals or other’ to “per diem”’. 

Page 4, line 14: Insert, after the word ‘vehicles’, the phrase 
“which are subject to per diem charges based upon detention as 
distinguished from mileage.” 

Page 4, line 15: Insert, after the words “classes of’’, the word 
“such”. 

Page 4, line 22: Change ‘rentals or other” to “per diem”’. 

These minor changes are intended to make it clear that the sur- 
charges contemplated by S. 2901 will apply only to charges based 
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upon the time factor, that is, per diem charges. This should be 
obvious, because undue detention of equipment by a nonowner will 
be discouraged by higher charges for each day of detention, whereas 
mileage is a factor which necessarily must remain more or less con- 
stant without regard to the level of the rental charges. Since one of 
the purposes of the surcharge is to expedite the movement of equip- 
ment, and since the detention, or time factor, would not be reduced 
by an increase in mileage payments, it is obvious that the surcharge 
should apply only to rental charges per day, and should not apply 
to rental charges per mile, and that is what would be accomplished 
by the amendments which have been suggested. 

We urge you to give favorable consideration to S. 2901, because we 
sincerely believe that that is the best possible way to get an adequate 
supply of freight cars in this country and relieve the pressure on the 
western railroads and western shippers, that comes periodically almost 
every year now and comes from inadequate car supply in this country. 

Briefly, I want to refer to some testimony of prior witnesses on 
this subject. I have set forth in my statement the present charge of 
$1.75 per day as well as the proposed charge of $2 per day does not 
cover the full costs of ownership. 

1 would like to pass this up to you and I make this point because 
of the question that a gentleman asked yesterday about how these 
charges are made up. 

The proposed charge of $2 per day was the result of a compromise 
among a great many railroads. They produced an actual figure of 
$2.04. They always make it a little lower than any figure they can 
arrive at, but that formula was a pure compromise. They did not 
include, in our view, all the adequate costs, and these sheets I have 
handed up to you show what we think the charge ought to be. 

If you compute the charges on the proper basis, that is to say, use 
the reproduction value of the car, and if you allow a 6-percent return 
after vour Federal income taxes, the sheets show the proper charge 
to be $2.45 per car, and yet the charge at the moment is only $1.75, 
and will only go to $2 on May 1 next. 

The CuarrMaANn. Do you want these tables inserted in the record? 

Mr. Martin. Just as the committee chooses, Mr. Chairman. 

The CHarrMAN. I think they ought to be in the record. 

Mr. Martin. There is some valuable information in them. 

The CHarrRMAN. Yes. 

(The tables referred to are as follows: ) 
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Summary of freight-car ownership cost for per diem rate purposes, calendar year 1950 
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Mr. Marriy. Incidentally, you reeall Mr. Buford, who appeared 
before you vesterday, made it ‘clear that he was not taking any position 
whatever as to the proper level of the charge. He was not saying two 
dollars was too high or too low, or anything else. The roads I represent 
take a very definite position. We say even charging $2 it is much too 
low to encourage adequate car ownership and to compensate the owner. 

The Cuarrman. Mr. Buford, however, did say that the Association 
of American Railroads do not want any legislation on this subject, 
that the railroads themselves were able to agree among themselves 
as to rates and charges. 

Mr. Martix. May I correct you, Mr. Chairman. Mr. Buford 
did not speak for the Association of American Railroads, he spoke 
for a group of individual railroads, just as I am speaking for a group 
of individual railroads. The association will take no position before 
this committee on these bills, and they can’t, because there is a wide 
divergence of opinion among the membership. 

Now we happen to be among the group of railroads which thinks 
if you are ever going to get an adequate supply of freight cars in this 
country you have got to make car ownership more attractive, and if it 
can’t be made more attractive through the workings of the railroads 
themselves then the Commission should have the power to make it so. 
But the association was not represented by Mr. Buford. He is a very 
brilliant man and I have a high regard for him, but he did not speak 
for the association, and I think he is w rong in some of his conclusions. 

Before I get to Mr. Buford I want to mention briefly Jim Hood. 
Of course his lines are short lines, they own hardly any cars, or few, 
if any, and they get protection for the so-calied allowances. He made 
one statement that interested me very much. He said only the pre- 
dominating originating carriers are in a position to own cars in volume. 
That simply is not true in the sense that they can’t own them. They 

can own them and they could own enough to take care of the trans- 

portation on the railroad. Every railroad ought to own the number 
of cars which would be required if there was a transfer of lading at the 
junction. That would not be many cars. But the interpretation of 
his statement, which I would like to give you, is that only a terminating 
railroad can survive with inadequate car ownership, by virtue of the 
fact he does terminate traffic and he is in the position to appropriate 
the cars of other railroads and do business. He can survive while 
the others can’t. But that does not make it just. 

Now Mr. Buford pointed out that the $2, which we hope will become 
effective May 1 next 

The CHarrMAN. Is there any question about that? 

Mr. Martin. The OPS might stop it. I hope they will not and I 
don’t believe there is any basis for their stopping it, but he said this 
expected $2 charge would be 100 percent over the 1945 charge. Well, 
his own statement showed it would be 100 percent over “the 1920 
charge. That is a very different thing. Back in 1920-29 you could 
build a brand new boxcar for $1,800 to $2,000, and a dollar a day for 
$1,800 or $2,000 boxcar was not a bad deal. Today you have got a 
$5,000 or $5,500 boxear, and today, on the same ratio, you should pay 
$2.50, which checks in with the figure of $2.45 that I mentioned earlier. 

Mr. Buford also said car ownership adjustments have been made in 
conformity with traffic requirements. If that is so why have we had 
a record of boxcar shortages every year for the last 10 or 11 years? 
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The two statements will not check. The car ownership adjustments 
have not been made in conformity with traffic requirements or we 
would not have had this year-after-vear record of shortages for 
period of 11 or 12 years. 

The CHarrMAN. Do you state here now that if the railroads which 
you represent, the C. B. & Q.—— 

Mr. Martin. That is one of them that I represent here. 

The CuarrMan, All right, we will get it down to just one. We will 
make it the C. B. & Q. 

Mr. Martin. All right. 

The CuarrMaAN. Are you maintaining now that if the C. B. & Q. 
had all of its own cars on its own lines 12 ‘months in the vear they never 
would have a car shortage? 

Mr. Martin. Yes, sir, Your Honor—I mean Mr. Chairman, I 
surely am making that statement. The C. B. & Q. Railroad has more 
than enough cars to take care of its traffic. If we would take it in the 
old days when the lading was transferred at junctions we would have 
more than enough, but we can’t get them back. When the shortage 
occurs they go off-line. The line which terminates them keeps and 
uses them and we can’t get them back. 

The CHarrMAN. Even in times of grain car shortages vou still think 
you can take care of your demand and not have any de lays? 

Mr. Martin. I don’t want to make an extreme statement, Mr. 
Chairman. 

The CuarrMan. | think you are making one. 

Mr. Martin. No, I don’t think I am, not if | am correctly advised 
by our operating officers. You would have to decide whether you are 
talking about the greatest peak demand that ever occurred in the 
grain shipping season. It is conceivable you would have a situation 
that could not be fully met. But even the relatively high demand for 
boxears, which is in our territory in the late summer, I think could be 
met with the Burlington if we had all our cars on the line. 

One reason why that shows to be true is indicated by the chart that 
I want to hand to you now. [ call your attention to the top line 
which shows the percent of freight cars of the Burlington Line at 
various periods over a number of years, and the figures at the extreme 

right and the extreme left are percentages, and you will see for that 
period of 11 years the C. B. & Q. had 100 percent of its ownership of 
boxcars on its line only three times. Now if evervbody has enough 
boxcars in this country that could not happen, and if the right kind 
of ownership existed and the right distribution of ownership existed 
there certainly would be more times than three times out of 11 years 
when the Burlington would have 100 percent of its ownership on-line. 
It seems to me that is rather conclusive proof that there is not an 
adequate supply. We are not getting our cars home. 

Mr. Buford also said it was not the per diem which prompted the 
greatest equipment program in history in 1922-29. Well, that is an 
arguable statement. I think per diem did have a very considerable 
influence on the greatest equipment program in history, as Mr. 
Buford called it, during the years 1922 to 1929. The reason for it 
was that the per diem had been increased twice in 1920, and that was a 
stimulation to the construction and acquisition of more freight cars, 
in my opinion. And furthermore, as I indicated earlier, in that 
period, 1922 to 1929, when $1 a day was the per diem, you could 
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buy a new car for from $1,800 to $2,000. So it was then a good 
investment. That is all I am suggesting you make it now, a good 
investment, and I think you will get the same result as you got back 
in 1922-29. You will build up an adequate freight-car supply in the 
United States. 

He talked about restrictions in World War II, which of course we 
concede were present and that operated to make it difficult to build 
up the car supply. But from 1946 to 1949 we did not have those 
restrictions and we did not get any freight cars. In fact, the average 
ownership declined during that period from 1946 to 1949. Why? 
Because during those years you were right up against the $5,000 box- 
car and you were still going along on a per diem of $1.15, $1.25, or 
$1.50. Not one of the three figures was adequate to make ownership 
a good investment. 

The reason Burlington bought more cars was because they had to 
make some effort to satisfy their western shippers; because they also 
had some feeling of patriotism, but we knew we were making a bad 
investment. That is not the way this country ought to be run. 
When you need cars so badly some method ought to be found by 
which the man who builds or buys them can be made whole for his 
investment, or a little better than whole for his investment. You 
ought to make it more attractive to own cars. 

Now a word or two about the inquiry by Senator Hunt about de- 
murrage as compared with per diem. There are some differences, 
but in principle there are none of great importance. As the chairman 
knows, demurrage charges are a penalty, and they step up in times of 
extreme shortage to as high as $20 a day. Mr. Buford, in answering 
Senator Hunt, said, “‘ Well, that is very different, because the shipper 
can get rid of the car and avoid the payment of that penalty de- 
murrage,”’ implying that the railroad which had a car on his line could 
not get rid of it. In the first place, he can get rid of it in the matter 
of 24 to 48 hours on the outside. That is not the point. The point 
is he does not want to get rid of it; he wants to keep it. That is the 
important fact. These double charges or these surcharges would, of 
course, be only in severe car shortages. But when that condition 
exists it is altogether idle to talk about the fact that the shipper can 
get rid of the car whereas the railroad could not get rid of it, except 
after a day or two. 

During an extreme car shortage the man who has an extra car on 
his railroad does not want to get rid of it. There is no point in saying 
there is no difference there. That is a difference which operates. 
The shippers are penalized for holding the cars, so why should not the 
railroads be penalized as between each other for holding cars? Par- 
ticularly when they could remedy any burden that that condition 
creates by simply acquiring enough cars, so the per diem payments 
and receipts would offset each other. 

Mr. Buford. also said the bill was not necessary.. We think it is 
necessary, because the court has said to the Commission that it has 
no power to give consideration to the earning power of the equipment, 
of which the owner is deprived during a shortage. That cannot be 
cured except by legislation. 

Also, we have had this trouble for a long time, 12 years of it, to 
my knowledge. Nothing seems to have produced the desired results 
yet. What would be wrong with giving this a trial, since it has such 
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an obvious, simple, sound economic basis? The simple letting of the 
economic laws operate, making the car investment attractive, what 
would be wrong about that? 

The chairman, of course, explained to Mr. Buford that his reference 
to these large sums of money did not mean much, because it is just a 
change of amounts from one period to another. To the extent that 
there are debit balances in a railroad per diem account, that means 
it does not own enough cars. As soon as it owns enough cars it will 
cease to have a debit balance, because it will earn on its own cars 
the same amount that it pays on the cars of others. 

The CnarrMan. Does the C. B. & Q. have a credit balance on its 
cars? 

Mr. Martin. Oh, yes, because we own really more cars than we 
ought to have to own under an adequate distribution of ownership 
in the United States. It is just that our railroad, like these others 
that I represent, that serve these important grain States, that we are 
forced into owning more cars than we should otherwise own. I am 
not proud of our record sometimes, but it is not our fault. 

The CHairmMan. Mr. Buford contended that the ICC has authority 
now to send cars to take care of shortages in emergencies. Do you 
find they are doing that in your case? 

Mr. Martin. They do have that power, but they do not exercise 
it to our satisfaction, and they do not have the power that they ought 
to be given that I referred to, to prosecute the penalty or surcharge 
during a period of car shortage. 

It will do two things: It will give some recognition to the loss of 
earning power of that car and also that they can build up a larger 
supply. That aspect of it the Commission does not have the power 
to do, because the court said so. Mr. Buford is wrong about that. 
The power to place a surcharge upon car ownership or per diem during 
a severe shortage is that power which the Commission does not now 
enjoy, as the courts have said, and as I explain that in the statement. 

They do have the power to send cars home, but the trouble is they 
do not have enough to work with. They have to distribute the 
shortage and nobody is satisfied. 

Now I urge the sponsorship of S. 2901 in accordance with this 
suggestion. 

The CHatrMan. Would you like to submit this chart on revenue 
freight-car location and percent of ownership to be made a part of 
the record? 

Mr. Martin. Yes. 

(The chart referred to is herewith inserted.) 

(Subsequently, the following letter was received from Mr. Martin, 
clarifying certain of his remarks: ) 

BURLINGTON LINEs, 


Chicago, Ill., April 18, 1952. 
Per diem bills S. 1018, 8. 2350 and 8S. 2901. 


Hon. Epwin C. JoHNnson, 
Senate Office Building, Washington, D. C. 

Dear SENATOR Ep: Attached for convenient reference is excerpt from my 
testimony before your committee, April 8. When I got home I double-checked 
this statement with our operating and transportation officers, and they tell me I 
was and am right in maintaining that if C. B. & Q. had all of its own cars on its 
own lines 12 months in the vear, we would not have a serious car shortage even 
during the peak demand following the late summer grain harvest. 
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Of course, this presupposes a condition which has never existed, and, hence, the 
conclusion cannot be proved, but if we had 100 percent of our ownership on our 
own line the year around, we could build up quite a reservoir in the weeks immedi- 
ately preceding the harvest, and our transportation experts think we could then 
move anything like a normal crop without serious delays resulting from lack of 
cars. 

Of course, some delays will occur due to other causes, such as inadequate capac- 
ity of terminal elevators which delays release and return of empty cars to the 
country; unsound shipping practices of the Commodity Credit Corporation; and 
the periodic concentration of grain at a particular point when too many farmers 
seek to market too much combine-harvested grain on the same day at the same 
elevator; but, for the most part, these are conditions which would arise without 
regard to the car supply. 

Accordingly, I think I will have to stand by my statement, as supplemented 
by this little explanation. Of course, I write this letter only because of my desire 
to be completely frank with vou at all times, and for no other reason. It gives 
me the chance, however, to thank you for your most courteous treatment under 
the very trying conditions which confronted you on that day of the hearing. 

With warm personal regards, 

Cordially yours, 
ELDON MarrTIN. 


Excerpr From Testimony, APRIL 8, 1952, Berore ComMirree ON INTERSTATE 
AND FOREIGN COMMERCE 


The CHarRMAN. Are you maintaining now if the C. B. & Q. had all of its own 
cars On its own lines 12 months in the year, they never would have a car shortage? 

Mr. Marrin. Yes, sir, your Honor—I mean Mr. Chairman, I surely am making 
that statement. The C. B. & Q. Railroad has more than enough cars to take care 
of its traffic. If we would take it in the old days when the lading was transferred 
at junctions we would have more than enough, but we can’t get them back. When 
the shortage occurs they go off-line. The line which terminates them keeps and 
uses them and we can’t get them back. 

The CHarRMAN. Even in times of grain-car shortages vou still think you can 
take care of your demand and not have any delays? 

Mr. Martin. I don’t want to make an extreme statement, Mr. Chairman. 

The CuarrMan. I think you are making one. 

Mr. Martin. No, I don’t think I am, not if Iam correctly advised by our oper- 
ating officers. You would have to decide whether you are talking about the 
greatest peak demand that ever occurred in the grain-shipping season. It is con- 
ceivable vou would have a situation that could not, be fully met. But even the 
relatively high demand for boxecars, which is in our territory in the late summer, I 
think could be met with the Burlington if we had all our cars on the line. 





UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-—16, 
United States Capitol Building, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 

(The following letters and statements were inserted in the record by 
the chairman:) 
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LetreR From Cot. J. M. JoHNsOoN, COMMISSIONER, INTERSTATE COMMERCE 
CoMMISSION 


WASHINGTON 25, April 8, 1952. 
Hon. Epwin C. JoHNsoN, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 

Dear CHAIRMAN JOHNSON: I have been asked by the Commission’s Legisla- 
tive Committee to testify in the matter of Interstate Commerce Commission 
control in times of emergency of freight-car shortages through penalty per diem. 

My intention was to testify orally, but a conflict with a Division 4 argument 
here in which I must participate makes it impossible for me to appear before your 
committee on Wednesday. Therefore, I am handing you herewith my written 
statement and attachments. This statement is in support of the Commission’s 
recommendation in its last annual report. 

I regret that it is impossible for me to appear personally, which I would much 
prefer. 

Cordially yours, 
J. M. Jonnson, Commissioner. 





STATEMENT OF Cou. J. M. JoHNSON, COMMISSIONER, INTERSTATE COMMERCE 
CoMmMISSION 


Mr. Chairman and members of the committee, I am J. M. Johnson, Commis- 
sioner, and a member of Division No. 3 of the Interstate Commerce Commission. 
I am appearing here today in support of the Commission’s request that the act 
be amended to grant it authority to impose penalty per diem in cases of car 
shortage as accurately expressed in bill 8S. 2350. 

From the time of my appointment to the Commission in 1940 until September 
1950, I was the Commissioner to whom the Bureau of Service reported. In addi- 
tion to my duties as Commissioner, I was Director of the Office of Defense Trans- 
portation from April 4, 1944, until June 30, 1949, when that activity was termi- 
nated. 

The Bureau of Service administers the emergency and “car service’’ provisions 
of the Interstate Commerce Act as well as section 12 which requires that the 
Commission be familiar with the “‘efficiency and economy” of railroad operations. 

The Office of Defense Transportation had the responsibility by virtue of an 
Executive order of the President, for the over-all transportation functioning in 
the Nation similar to the duties now imposed on the Defense Transport Admin- 
istration. 

In the capacities enumerated above, I was fully aware at all times of the per- 
formance of the transportation system. Any deficiencies were immediately called 
to my attention, and corrective action was taken to the best of our ability. 

Beginning in the thirties and continuing until World War II, there was no such 
a thing as ‘‘car shortage’’ for, due to the depression, railroad business was at an 
unusually low ebb and there were vast surpluses of equipment. However, in the 
late thirties business on the railroads improved and the surpluses began to dis- 
appear and had disappeared before the opening of World War II. 

Prior to January 1, 1942, only 67 service orders had been issued by the Com- 
mission although the emergency powers of the Commission had been in effect 
more than 20 vears. Since that time over 800 orders and several thousand amend- 
ments and corrections have been issued. In addition, there were many thousand 
ODT orders to minimize the effect of an inadequate car supply. For instance, 
one remembers the miracle of the transportation of petroleum bv railroad from 
points of origination to the east, tankers having been withdrawn from the seas 
because of submarines. 

It must be remembered that we entered World War II with 600,000 cars less 
than we had in World War I and for many years thereafter and that condition 
has not improved today for we shall have only 1,758,790. The car ownership 
in World War I was about 2,300,000. We issued our first order to relieve car 
supply on November 9, 1942 (Service Order 95 appointing an agent to control the 
distribution of refrigerator cars). Other important orders were issued as follows: 
On January 12, 1943, an order prohibiting the movement of grain from foreign 
countries through the United States to another foreign country: On January 
30, 1943, Service Order 107 to control the number of cars of American ownership 
which could be sent into Mexico: On February 3, 1934, an order appointing an 


big ¢ 








174 DOMESTIC LAND AND WATER TRANSPORTATION 


agent to divert transcontinental traffic: On March 3, 1943, Service Order 113 
lacing penalty demurrage charges on heavy duty flat cars: On July 10, 1943, 
Service Order 135 placing penalty demurrage charges on cars detained at the 
Mexican border. On October 7, 1944 it was necessary to issue Service Order 242 
placing penalty demurrage charges on box cars. Others followed. 

Car supply was not adequate to meet the demands. Grain was in danger 
of spoling, manufacturers were clamoring for cars to ship their products. Mem- 
bers of Congress, alarmed by the complaints of their constituents, repeatedly called 
for and conducted investigations as to the cause and remedy for the car shortages. 
It developed almost into an annual affair for me to be called before the Congress 
to give an accounting. The hearings boiled down to the fact that there were not 
enough cars. The late Senator Clyde Reed was very active and was a pillar of 
strength to me in my efforts to increase the construction of cars. In desperation 
I even advocated having cars built by the Government and rented or leased to 
railroads during times of shortage. My efforts amounted to naught in that 
respect. My last strenuous efforts were on May 16, 1950, when I appeared before 
the subcommittee of Senator Meyers in hearings conducted under Senate-resolu- 
tion 50. 

During these troubled times when we are strengthening our defenses and 
building up our resources the problem of transportation is serious and is perhaps 
being neglected. We are endeavoring to build good will and support among the 
nations of the world by shipping foodstuffs and other aid to them. Regardless 
of the stupendous products of agriculture and of manufacturers as I have often 
said: ‘‘There is no more of anything than can be hauled.” 

The railroads on March 1, 1952, had on order 97,199 cars. The total ownership 
of freight carrying cars of class I railroads and railroad owned and controlled 
refrigerator car lines on the same date was 1,758,790 as compared with 1,721,991 
ayearago. During the year 1951 a total of 89,277 cars were installed and 72,978 
cars were retired or scrapped. 

I have long advocated a maximum ownership of 1,850,000 to 1,900,000 service- 
able freight cars. At the present rate of construction and scrapping, it will take 
10 years or more to obtain that number. The majority of the cars are byond or 
reaching the normal age of retirement. The following is significant; approximately 
35 percent are over 25 years old, 16.45 percent, 26 to 30 years old, and 18.75 
percent over 30 years old. 

To offset the deficiency in car ownership, we have taken stringent measures to 
increase efficiency on the part of the railroads and industry in car movement. 
This is done through “service orders.’”” We have an order outstanding which 
requires the railroads to improve terminal operations and an order out against 
industry which places penalty demurrage charges against a shipper or receiver of 
freight who delays cars beyond the free time allowed by tariffs. From rich 
experience we have observed that when penalty demurrage is applied it im- 
mediately helps the car supply. In the early days of car shortage, in considering 
the advisability of penalty demurrage, it was the opinion of those long schooled 
in transportation that demurrage could not be made effective through service 
orders, that demurrage is technically a rate or charge expressed in a tariff and was 
bevond the reach of a service order. The Commission, however, after careful 
consideration authorized the issuance of service orders requiring penalty demur- 
rage. This matter has been before the courts, including the Supreme Court, 
and the action of the Commission has been sustained. 

To further relieve the situation it was our opinion that we should be granted 
authority to place penalty per diem charges against a railroad which has not 
provided itself with an adequate number of cars or is pirating or hoarding cars 
belonging to other roads. Penalty per diem is in effect a penalty against a railroad 
comparable to demurrage against a shipper who is delaying a car. There is a 
difference, however. Demurrage is a penalty only on the cars being delayed 
whereas per diem is a penalty that will apply to all foreign cars on the line on which 
it happens to be and for this reason of course will necessarily be applied in lesser 
sums but the effect is exactly the same. Demurrage insures that the shipper 
will load and unload his cars promptly and will insure that he does not order more 
cars than he can load or unload without delay. Penalty per diem will insure that a 
railroad will not under any circumstances hoard or retain on its line a foreign 
car for which it has not an urgent and immediate need. 

In discussing the shortages we have experienced I attach hereto a statement 
and charts which show the extent of same from 1944 through the spring of 1951. 
The statement shows that during those periods a large number of roads had far 
less than their ownership of cars on line while the others had correspondingly for 
more than they owned. 
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A graphic illustration is shown in a résumé of 5 roads as of February 1, 1944: 


Penalty 

acd ae a cost to 

Owned On line Excess velirind at 

| $2 per car 
Boston & Maine____. es yee Stee 6, 659 11, 067 4, 408 | $8, 816 
New Haven aes se ; 10, 333 21, 739 11, 406 22, 816 
Central of New Jersey_...........- s | 12, 383 | 22, 924 10, 541 21, 082 
Southern Pacifie_---- ; -| 45, 274 | 64, 712 19, 438 | 38, 876 
Kansas, Oklahoma & Gulf a1 | 333 242 | 484 


It is hardly necessary to argue the point that a railroad with a great number of 
cars above its ownership will not retain a single car over its immediate and ab- 
solute needs if penalty per diem is in effect. 

Penalty per diem applied to all cars would run into millions of dollars a day, 
but railroads which owned enough would collect a penalty charge for their cars 
that were off line while they paid for foreign cars in their possession and thus 
strike a balance. It would be expensive only for a railroad that doesn’t own an 
adequate supply of cars and depends on foreign cars. The railroad would not be 
hurt, however, if it retained on its line only the foreign cars which could be loaded, 
For the times of shortages it is alleged that a shipper able to secure a car for loading 
was abl= to sell it for as much as $100 or more. Increased per diem of $1 or $2 
per day is not costly for a railroad when cars are in such demand. 

Many arguments will be presented to this committee against authority being 
given to the Interstate Commerce Commission to fix penalty per diem in times of 
car shortages. I anticipate that you will be told that in times of shortage the 
best means for the control of cars is through orders directed to railroads with 
more than their ownership on line requiring them to deliver a certain number of 
empty cars each day to connections for ultimate delivery to railroads with less 
than their ownership. I would not for one moment minimize the efficacy of such 
orders, which have often had the authority of the Interstate Commerce Com- 
mission and still have that status. Thev are most effective, and I would not 
think of suggesting that thev be curtailed or abbreviated in the least, but I state 
to you without hesitancy that they have not been sufficient. Cars in a period 
of shortage are still being hoarded in spite of these orders. Such orders are directed 
only to class number 1 railroads which have not only a great percentage of cars 
over their ownership on line, but the percentage spelled out in cars is large numeri- 
cally. The orders do not reach the hundreds of small and medium size roads 
that also have far over their ownership on line, in some cases as much as 300 or 
400 percent, but not a tremendous number of cars per road. Penalty per diem 
will reach every single car and insure, as I have said, that no road, large or small, 
will retain one foreign car for which it has not immediate and pressing need. 

The Commission is urging the enactment of this legislation to further assist 
the Commission and the Defense Transport Administration in utilizing more 
effectively the insufficient car supply of the Nation. 


STATEMENT OF CAR SHORTAGES, 1944 THROUGH 1951 


Shortages beginning the week of January 5, 1944, continued through March 16, 
1944, and reached a maximum of 7,926 cars, of which 7,761 were boxcars, per day 
for the week beginning February 5. Shortages again occurred the week beginning 
August 12 and continued through the balance of that vear. The peak shortage 
was 7,614 cars, of which 7,278 were boxcars, for the week beginning October 28. 

During the week of February 5, some lines had considerably more than their 
ownership of boxcars while the other listed lines had less. Illustrations are as 
follows: 

Roads over ownership 


Percent | Percent | Percent | Percent 
| of boxes} of total of boxes | of total 
| 

Boston & Maine R. R | 237.1 | 166.2 || Western Maryland 106. 5 77.6 
Erie R. R 113.7 123.3 || Southern Pacific. -- 141.8 142.9 
Lehigh Valley 207.0 143.1 || Western Pacific 149.9 130.3 
New Haven 195.9 210.4 || Gulf Coast Lines 142.5 144.4 
Central R. R. of New Jersey _- 189.7 185.1 || Kansas City Southern 132. 2 132.6 
Reading Co : 206. 4 133.1 | Louisiana & Arkansas 130. 6 149.5 
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Chicago & North Western-Chi- 
eago, St. Paul, Minneapolis 
& Omaha_-_--- 

Milwaukee 

Great Northern... 

Soo Line 


\s of November 1, 194 


’ 


Boston & Maine R. R 
Delaware & Hudson 
Erie R. R 

Lehigh Valley 

New Haven. 


Chicago & North Western-Chi- 
cago, Saint Paul, Minneap- 
olis & Omaha. 

Milwaukee 

Great Northern 


In 1945 a shortage existed the entire year with a peak of 


Percent 
of boxes 


4: 


Roads under ownership 


| 
Percent 
of total 


90.6 


Northern Pacific 
Burlington - 

Rock Island ; 
Grand Trunk Western 
Denver & Rio Grande Western 84 
Union Pacific eee 


Roads over ownership 


Percent 


of boxes 


=] 


ton 


29 
6 


ty , 
wy It 


Roads under 


Percent 
of boxes 


Percent 
of total 


182 

82 
118 
124 


203. § 


noe 


Percent 
of total 


Percent | Percent 
of boxes | of total 


64.1 76.0 
90.9 98. 2 
92.4 100. 6 
44.8 57.0 

Q 98.8 
94.1 111.3 


Percent | Percent 
of boxes | of total 


Central R. R. of New Jersey 127.8 111.7 


Reading Co-. 
Southern Pacific 
Toledo, Peoria & Western 


ownership 


Soo Line 
Northern Pacific 
Burlington 

Rock Island 


including 17,467 boxes during the week of Mareh 17. 
As of March 15 the ownership was shown as follows: 


Boston & Maine 

Delaware & Hudson 

Delaware, Lackawanna & 
Western 

Erie 

Lehigh Valley 


Chicago & North Western-Chi- 
cago, St. Paul, Minneapolis 
& Omaha 

Milwaukee 

Great Northern 


Roads over ownersh ip 


Percent 
of boxes 


302. 2 


163. ¢ 


120 
14! 


264 


“Ie 


Poads u nie r 


Percent 
of boxes 


Percent 
of total 


114.7 
139. 9 
14.8 


Percent 
of total 


8&3 
76.2 


Hu. 4 


New York Central 
New Haven 

Central of New Jersey 
Reading Co 
Southern Pacific 
Union Pacific 


ownership 


Soo Line 
Northern Pacific 
Burlington 

Rock Island 


During 1946 a car shortage was experienced during the 


139, 2 109. 5 
158. 3 154.3 
400. 0 377.9 


Percent | Percent 
of boxes | of total 


63.9 78.6 
71.1 80. 9 
85.1 103.0 
84.3 102.7 


19,397 cars per day’ 


Percent Percent 
of boxes of total 


113.1 119.7 
354. 1 310.2 
244. 6 137.3 
14. 6 103. 1 
139. 6 136. 9 
122.7 111.2 


Percent | Percent 
of boxes | of total 


47.9 69.5 
53.4 73. 6 
62.4 79.4 
ia. 2 88.5 


months of January 


through March and reached a peak of 10,840 cars, of which 8,902 were boxes for 
Further shortages began the middle of June 


the week beginning January 
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that year and continued throughout the rest of the year, reaching a peak during 
the week beginning November 2 of 39,039 cars, of which 24,187 were boxears. 
Ownership as of February 1, 1946, shows: 


Boston & Maine 
Erie 

Lehigh Valley 
New Haven 


Chicago & North Western-Chi- 
cago, St. Paul, Minneapolis 
& Omaha : 

Milwaukee 


Ownership November 


Boston & Maine 

Delaware & Hudson 

Delaware, Lackawanna « 
Western 

Erie 

Lehigh Valley 

New York Central 


Milwaukee 
Great Nerthern 


Soo Line 


Roads over ownership 


| 
| Percent 


| 
| 
| 


Percent 


of boxes | of total 


| 204.7 
120.0 
200.4 
265.8 


Roads au nde r 


| Percent 
of boxes 


92.6 
yy. 0 


1, 1946, shows: 


208. 1 
119.8 
116.9 
241.2 


Percent 
of total 


109, 3 
105, 7 


Central of New Jersey 
Reading Co 
Southern Pacific 
Rock Island 


Owrne rship 


Great Northern 
Soo Line i 
Northern Pacific 
Burlington 


Roads over ownership 


Percent 
of boxes 


308. 5 
120. 2 


LIS. 
116.9 
179. 6 
105. 2 


to 


Roads under 


Percent 
of boxes 


95. 6 
70. 1 


70.7 


Percent 
of total 


205. 0 


Percent 
of total 


100. 
S45 
v1 


' 


New Haven 

Central of New Jersey 

Reading Co 

Southern Pacific 

Chicago & North 
Chicago, St. Paul, 


apolis & Omaha 


owv7e rship 


Northern Pacific 
Burlington 
Rock Island 


Western- 
Minn 


e- 


Percent 
of boxes 


219.9 
163.8 
115. 1 
104. 4 


Percent 
of boxes 


RO 


Percent 
of boxes 


412.8 
249.9 


Percent 


¢ 
of boxes 


sf } 


Percent 
of total 


128.3 
102. 2 
115.0 
113.0 


Percent 
of total 


Percent 
of total 


Percent 


of total 


In 1947 shortages existed except for the period May 31 through June 21. 
During the first 6 months of the year the peak shortage was for the week ended 


March 15 and amounted to 36,930 cars, of which 24,877 were boxcars. 


shortage in the last 6 months occurred during the week 


and amounted to 41,178 ears, 


of which 22,956 were boxes. 


The ownership shows on March 15, 1947: 


Boston & Maine 
Delaware and Hudson 


Delaware, Lackawanna & 


Western 
Erie 


Roads over ownership 


Percent 
of boxes 


Percent 
of total 


108. 6 


112.7 


Lehigh Valley 

New York Central 
New Haven 

Central of New Jersey 
Reading Co 


beginning 


Percent 
of boxes 


The peak 
October 18 


Percent 


of total 
106. 8 
115.6 
200. 7 
111.0 


104. 7 
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Roads under ownership 








Percent Percent | Percent | Percent 

of boxes | of total of boxes | of total 
Southern Pacific_-. . 95.8 107.3 || Northern Pacific. _- 4 ; 63. 2 75. 5 
Milwaukee . 96. 6 109.6 || Burlington. _-.... ; . 70.8 88. 2 
Great Northern. 58. 6 74.2 || Rock Island-_-........-. male’ 88.1 98. 2 
Soo Line ‘ 62.4 86.5 


On October 15 , 1947, the ownership shows: 


Roads over ownership 








Percent Percent Percent | Percent 
of boxes _ of total | of boxes | of total 
Boston & Maine---- 265. 8 188. 6 Reading Co._..._.___. 149.8 102. 0 
Delaware & Hudson._. 122. 6 78.3 || Chicago & North Western- | | 
Erie 102. 1 115.0 Chicago, St. Paul, Minne- | 
Lehigh Valley 160. 6 117.0 apolis & Omaha. venqepdesl | chee acd 113.6 
New Haven 335. 9 277.8 | Milwaukee | 104.7 | 108.0 
Central of New Jersey- 240. 3 126. 0 | 
i 


Roads under ownership 


Percent | Percent | Percent 





! 

Percent 

of boxes | of total of boxes | of total 
ial thileaiilaainatigideetconet — ——-—— | ——_———|| -_- - —- ~~ -— -—-~,——- — — 
Southern Pacific__. | 96. 3 108.0 |} Burlington_...__. | 73.2 85.6 
Great Northern 92. 5 98.5 || Rock Island ___- . 89. 7 104. 4 
Soo Line 99. 9 113.8 || Union Pacific... | 82. 3 104. 3 
Northern Pacific...-. 85. 3 85. 1 


In 1948 a shortage existed during the period January 17 to March 20, with the 
peak of 14,465 cars, including 4,780 boxes, being reached for the week ended 
January 31. Another shortage began the week of July 3 and continued through 
November, with a peak of 22,091 cars, including 12,681 boxcars, for the week of 
October 30. 

On February 1, ownership shows: 


Roads over ownership 


| Percent | Percent Percent | Percent 
of boxes | of total of boxes | of total 





| 
— ee —————  —— — _ ———$——— |§ ——$_—_$____ 
j 
| 
| 


Boston & Maine 329. 9 236.5 || New Haven...’.....-- 380. 0 355. 7 
Delaware & Hudson-.-. |; 129.8 79.4 | Central of New Jersey -- 184.8 | 131. 2 
Lehigh Valley 138. 5 107.0 || Reading Co... } 1446 102. 5 
New York Central 112.8 126.5 | Milwaukee. -. i eatel --} 1123 | 119. 6 


Roads under ownership 


Percent Percent Percent Percent 

of boxes | of total of boxes | of total 

Chicago & North Western-Chi- Northern Pacific * 98.7 | 95. 5 

» cago, St. Paul, Minneapolis Burlington --.. ; $2. 1 83.5 

& Omaha piste 99. 5 107.2 || Rock Island-.--......-.- 91.6 101. 4 

Great Northern — 92. 1 94.2 || Southern Pacific._......-. 95. 7 99.7 
Soo Line... ...-- 93. 2 110. 0 
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On November 1, 1948, the ownership showed: 


Roads over ownership 


——— 7 es | ! | 
| 

| 

} 


| Percent | Percent 
| of boxes | of total 





Boston & Maine 297.0 195.5 || Reading Co---. 

Delaware & Hudson_.- 141.0 86.2 || Chicago & North Western- 
Lehigh Valley 138.0 105. 0 Chicago, St. Paul, Minne- 
New Haven , 198.4 206.9 apolis & Omaha 

Central of New Jersey. 151.4 104.1 Southern Pacific. --_- 


Roads under ownership 


Percent | Percent 
of boxes of total 


Milwaukee : 95.8 98.2 || Northern Pacific 
Great Northern. - ; 74.8 88. 4 Burlington. 
fe Ss -cnk ee eamis 84. 5 | 102.8 | Rock Island 
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Percent Percent 
of boxes | of total 


136. 2 96.9 
102. 4 108. 6 
106. 8 112.2 


Percent | Percent 
of boxes | of total 


81.2 86. 8 
72.6 83. 8 
92.3 109. 9 


During 1949 no shortages were experienced until the last week in September 
and continued until the middle of November, with the peak of 11,764 cars, 


including 11,046 boxes, for the week beginning October 1. 
The ownership as of that day shows: 


Roads over ownership 


Percent | Percent 
of boxes | of total 


Boston & Maine 241.2 187.7 New Haven 
Erie 108. 7 101.8 || Central of New Jersey 
Lehigh Valley --- 145.6 | 114.1 Reading Co. - 


Roads under ownership 


Percent | Percent 
of boxes | of total 


Chicago & North Western- | | Soo Line. .-_. 
Chicago, St. Paul, Minne- Northern Pacific. 
apolis & Omaha. - 97.0 104.2 |! Burlington. 

Milwaukee 86.5 | 90.1 Rock Island 


Great Northern... . -.-- — 96. 7 103.8 |, Southern Pacific 


No shortages to speak of were experienced in 1950 until the w 
and continuing through the rest of the year. A peak of 39,477 
21,863 boxes, was reached during the week beginning August 26. 

The ownership as of September 1, 1950, shows: 


Roads over ownership 


Percent | Percent 
of boxes | of total 


Percent | Percent 
of boxes | of total 


149. 5 167. 7 
170. 8 120.8 
118.4 89. 0 


Percent , Percent 
of boxes | of total 


87.5 105. 9 
738.9 86. 9 
72.8 85.0 
90.0 101.8 
98. 6 100. 5 


eek of May 20 
‘ars, including 


Percent | Percent 
of boxes | of total 


Boston & Maine._.-- 269. 3 202.3 || Central of New Jersey 
Delaware & Hudson... 154.3 | 87.2 | Reading Co 

Erie Nb. cenbeutinw 101.5 | 116.0 |; Southern Pacific 

Lehigh Valley 127.5 | 102. 1 Chicago & North W estern-Chi- 
New York Central. __._- 111.2 117.4 cago, St. Paul, Minneapolis & 
New Haven. ___- 181.5 207. 2 Omaha 


204. 4 123.2 
134.8 100. 5 
104. 6 100. 5 
103.8 | 111.7 
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Roads under ownership 








Percent | Percent Percent | Percent 

of boxes | of total of boxes | of total 
Milwaukee shia ater male 93.7 95.2 || Northern Pacific siteetbct’ TO 87.4 
Great Northern - - -.- 72.8 89.9 | Burlington. ___- os 4 _| 86.0 89.8 
Soo Line __. a 85. 6 106.2 | Rock Island wae : 98. 2 105. 1 


’ Shortages existed through the spring of 1951 with a peak of 37,828, including 
26,884 boxes, occurring during the week of March 3. 
The ownership as of March 1 shows: 


Roads over ownership 





| Percent | Percent Percent | Percent 
of boxes | of total of boxes | of total 
Boston & Maine...............- 287.3 214.2 || Central of New Jersey baie 192. 2 115.9 
Delaware & Hudson _.__....--- 110, 2 75.8 |; Reading Co... -. 139. 8 97.1 
Erie. a ee ee 103. 9 107.6 | Chicago & North Western- 
New York Central Diesels 122. 5 129.8 Chicago, St. Paul, Minne- 
ae 197.1 | 216.6 apolis & Omaha statis 100.3 111.6 


1 


Roads under ownership 


Percent | Percent Percent | Percent 

of boxes | of total of boxes | of total 

Milwaukee. -- 4 89. 4 101. 1 Burlington __-- 86.8 98. 7 

Great Northern - - 55. 6 71.9 Rock Island 87.3 102.8 

Soo Line - -_. ; ; 86. 1 102. 5 Southern Pacific 97.5 94. 5 
7 68.1 


Northern Pacific. -- ; 49.7 


Lerrer From Joun L. Rogers, CHAIRMAN, INTERSTATE COMMERCE COMMISSION 


JANUARY 17, 1952. 
Hon. Evwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CHAIRMAN JOHNSON: Your letter of January 10, 1952, addressed 
to the Chairman of the Commission and requesting comments and suggestions on 
a bill (S. 2350), which you introduced on that day, to amend section 1 (15) of the 
Interstate Commerce Act, so as to authorize, during emergencies involving freight- 
‘ar shortages, the imposition of special charges to promote efficient car service, 
has been given careful consideration by the Commission, and I am authorized by 
the Commission to submit the following comments: 

In our annual report for 1950, page 128, we made the following recommendation: 

“1. We recommend that section 1 (15) of the Interstate Commerce Act be 
amended so as to authorize the Commission thereunder to determine the compensa- 
tion to be paid and other terms of any contract, agreement, or arrangement for 
the use of any locomotive, car, or other vehicle not owned by the carrier using 
it (and whether or not owned by another carrier).”’ 

Between 1925 and 1950, revenue freight car ownership by class I railroads 
declined about 25 percent. The depleted inventory of freight cars and an un- 
equal contribution of cars by individual carriers to national ownership has compli- 
cated the problem of obtaining greater utilization of the existing fleet. Roads 
which own few or no cars are inclined toward a practice of hoarding foreign-line 
cars for prospective loading. 

During and since World War II every measure reasonably calculated to extract 
greater utilization from the existing inventory of freight cars has been adopted 
by the Commission, one of the most important of these steps being the establisb- 
ment of greatly stepped-up demurrage charges against shippers and receivers to 
insure prompt loading and unloading. These measures, however, have been 
insufficient to solve the problem arising from perhaps the most important segment 
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Roads under ownership 








Percent | Percent | Percent | Percent 
of boxes | of total | of boxes | of total 
Milwaukee ee dae 93.7 95.2 || Northern Pacific. __......-.- -| 76.0 87.4 
Great Northern - - -- 72.8 | 89.9 || Burlington. _____. cael ---| 96.0 89.8 
Soo Line_-_-_- as = 85. 6 106.2 || Rock Island wanes 98. 2 105. 1 


’ Shortages existed through the spring of 1951 with a peak of 37,828, including 
26,884 boxes, occurring during the week of March 38. 
The ownership as of March 1 shows: 


Roads over ownership 


) 


Percent | Percent | Percent | Percent 

| of boxes | of total | of boxes | of total 

Boston & Maine................ 287.3 214.2 || Central of New Jersey ° 192. 2 115.9 

Delaware & Hudson _.__....--- 110, 2 | 75.8 || Reading Co_. 3 . 139.8 97.1 
a pacinepaitinia ot 103.9 | 107.6 | Chicago & North Western- 
New York Central_.........-. 122. 5 | 129.8 Chieago, St. Paul, Minne- 

New Haven..-....... vail 197.1 | 216. 6 apolis & Omaha aol 100. 3 111.6 

| 


Roads under ownership 


Percent | Percent Percent | Percent 

of boxes | of total of boxes | of total 
Maweukee....<........... 89. 4 101. 1 Burlington -_- 86.8 98. 7 
Great Northern. - 55. 6 71.9 || Rock Island 87.3 102. 8 
Soo Line--_--- ’ > 86.1 | 102.5 || Southern Pacific 97.5 94.5 
Northern Pacific- ‘ 49.7 68.1 


{ 


LETTER From Joun L. RoGers, CHAIRMAN, INTERSTATE COMMERCE COMMISSION 
JANUARY 17, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, ‘Washington, D. C. 


My Dear CHAIRMAN JOHNSON: Your letter of January 10, 1952, addressed 
to the Chairman of the Commission and requesting comments and suggestions on 
a bill (S. 2350), which you introduced on that day, to amend section | (15) of the 
Interstate Commerce Act, so as to authorize, during emergencies involving freight - 
var shortages, the imposition of special charges to promote efficient car service, 
has been given careful consideration by the Commission, and I am authorized by 
the Commission to submit the following comments: 

In our annual report for 1950, page 128, we made the following recommendation: 

“1. We recommend that section 1 (15) of the Interstate Commerce Act be 
amended so as to authorize the Commission thereunder to determine the compensa- 
tion to be paid and other terms of any contract, agreement, or arrangement for 
the use of any locomotive, car, or other vehicle not owned by the carrier using 
it (and whether or not owned by ancther carrier).”’ 

Between 1925 and 1950, revenue freight car ownership by class I railroads 
declined about 25 percent. The depleted inventory of freight cars and an un- 
equal contribution of cars by individual carriers to national ownership has compli- 
cated the problem of obtaining greater utilization of the existing fleet. Roads 
which own few or no cars are inclined toward a practice of hoarding foreign-line 
cars for prospective loading. 

During and since World War II every measure reasonably calculated to extract 
greater utilization from the existing inventory of freight cars has been adopted 
by the Commission, one of the most important of these steps being the establish- 
ment of greatly stepped-up demurrage charges against shippers and receivers to 
insure prompt loading and unloading. These measures, however, have been 
insufficient to solve the problem arising from perhaps the most important segment 
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of the cycle of car handling and movement—the phase when the car is in the hands 
of the carrier. The lack of an effective weapon to spur and stimulate railroads into 
greater activity in times of car shortage is the major weakness in the present 
car-service provisions. 

The present section 1 (15), which 8. 2350 proposes to amend, contains our 
emergency powers in regard to car service, but does not include authorization to 
impose special charges in addition to the per diem charges as a means of stimu- 
lating greater activity in times of car shortage. Under section 1 (14) (a), the 
Commission may establish the compensation to be paid for the use of any loco- 
motive, car, or other vehicle not owned by the carrier using it, but in Palmer v. 
United States (75 Fed. Supp. 63), a three-judge district court held that the use 
of the word ‘“‘compensation”’ in section 1 (14) (a) precluded the Commission from 
establishing a per diem charge in excess of any purported reasonable recompense 
to the owner. 

The purpose of the bill is to give the Commission power, during emergencies, 
to apply pressure on the railroads to spur them to greater efforts in moving and 
handling freight cars and to encourage railroads to build or purchase their own 
cars. We recommend that 8. 2350 be enacted. 

As a minor editorial modification, we suggest the substitution of the word 
“emergency”’ for the words ‘car shortage”’ in line 2, page 2. This would more 
strongly emphasize the emergency nature of the new authority to be granted. 

Very truly yours, 
JOHN L. Rocers, Chairman. 


LerreR From CHARLES F. BRANNAN, SECRETARY, DEPARTMENT OF AGRICULTURE 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., April 15, 1952. 
Hon. Epwin C. JoHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

DEAR SENATOR JOHNSON: Both prior to and since the public hearings which 
started before your committee March 3, 1952, you have very kindly transmitted 
to me for comment thereon a number of bills and substitute bills to amend the 
Interstate Commerce Act. 

In heretofore acknowledging some of these bills a brief commentary was made 
with respect to a few of them and on March 25, 1952, witnesses for the Depart- 
ment appeared before your committee and testified at length on 8. 2357, 8. 2362, 
S. 2518, and 8. 2519, which bills are considered of utmost importance to agricul- 
ture. At that time you granted the privilege of submitting additional comment 
either orally or by written statement. 

Several of the four bills referred to have since been the subject of single or 
multiple amendments; also a few original bills which were not directly transmitted 
by you, are also of interest to the Department. 

The purpose of this communication is to offer additional comment on the four 
bills enumerated above, in the light of the amending substitutes thereto, and to 
submit on behalf of the Department a statement of views and position on other 
bills presently of record. 

* * * * * * * 


S. 2350.—The proposed change in section 1 (15) would authorize the Commis- 
sion during emergencies involving freight car shortages to impose special charges 
to promote efficient car service. There appear to be probable benefits to agri- 
culture in these proposed changes. Materially increased per diem charges for 
railroad equipment during emergencies involving car shortages would facilitate 
the movement of agricultural products, especially in the case of wheat. 

* * 4 * * * * 


CHARLES F, BRANNAN, Secretary. 


96736—_52——_14 





182 DOMESTIC LAND AND WATER TRANSPORTATION 


Letrer From A. Devitr VaNgecu, Deputy AtroRNEY GENERAL, DEPARTMENT 
oF JUSTICE 
Marcu 31, 1952. 
Hon. Epwin C. JoHNson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear Senator: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 2350) to amend section 1 (15) of 
the Interstate Commerce Act, so as to authorize, during emergencies involving 
freight-car shortages, the imposition of special charges to promote efficient car 
service. 

The bill would amend paragraph 15 of section 1 of the Interstate Commerce 
Act so as to authorize, during emergencies involving freight-car shortages, the 
imposition of special charges to promote efficient car service. At present the 
Interstate Commerce Commission may direct car service during emergencies and 
to relieve car shortages such as, for example, ordering all cars not under load to 
be moved to the western territory for grain loading. However, it may not fix 
compensation to the owner of such cars for the loss of use thereof at more than the 
reasonable value of such use. Thus, penalty rates to force more rapid turn- 
around — is not permitted (Palmer v. United States, 75 F. Supp. 63 (D. C., 
D. C. 1947)). 

Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers not to make any recommendation. It is somewhat 
doubtful however whether the proposed amendment would achieve the desired 
objective of providing more efficient car utilization or alleviating boxcar shortages. 

Some representatives of the railways are of the opinion that increased revenues 
resulting from higher per diem charges would increase the total supply of railway 
cars by encouraging the owner lines to place more orders with the equipment com- 
panies. This point is to be distinguished from the matter of more economical 
utilization of cars and the concentration of cars at points of shortage in times such 
as the wheat harvest and at the periods of peak demand. 

A probable result of increased rates (per diem rates) for the use of the cars of 
one railroad by another railroad would be a more prompt return of off-line cars 
to their owner railroads. It must not be supposed, however, that the effect of a 
high per diem charge would be to force all idle cars into use. It would not release 
cars hoarded on the lines of their owners. The high rate might, in fact, result in 
the return of cars to railroads that had no shortage of available empty cars from 
railroads along whose lines a great seasonal or emergency need had arisen or might 
be anticipated. In time of general stringency of car supply, the revenue from 
use of cars is such that penalty charges, unless very large and unless imposed only 
on a selective basis, will not relieve the shortage, but will penalize the traffic 
intended to be aided. 

It would seem that the most effective type of action to alleviate car shortages 
is through direct car service orders. Such action should be preferred to indirect 
means which may not be effective and which may penalize the traffic which should 
be aided. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
A, Devirr VANEcH, 
Deputy Attorney General. 





STATEMENT OF CHARLES E. BLAINE & Son, TRAFFIC MANAGERS, PHOENIX, ARIZ. 


S. 2350.—The facts relating to this bill are the same as hereinbefore shown in 
connection with 8. 1018. 

Therefore, we recommend that our principals support the views of the Come 
mission regarding 8S. 2350. 





(Norr.—The statement of Kenneth L. Sater, counsel, Ohio State 
Industrial Traffic League, in opposition to S. 2350*will be found in 
the hearings on S. 2349 for April 9.) 
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8. 2351, a Bill To Require Consideration Be Given To The 
Adverse Effect Upon Existing Facilities Before The Is- 
suance of New Certificates. 


[S. 2351, 82d Cong., 2d sess, by Mr. Johnson of Colorado (by request)] 


A BILL To amend the Interstate Commerce Act by requiring that consideration be given to the adverse 
effect upon and adequacy of al] other types of transportation providing similar service in the issuance of 
certificates of public convenience and necessity authorizing new rail, motor, or water service or extensions 
of such services : 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Interstate Commerce Act is amended as 
follows: 

(a) In paragraph (18) of section 1 strike out “public convenience and necessity 
require’ and insert in lieu thereof “public convenience and necessity, with due 
consideration to the adverse effect upon and the adequacy of all other types of 
transportation already providing similar service, require’. 

(b) In paragraph (21) of section 1 after “public convenience and necessity,” 
insert the following: “‘with due consideration to the adverse effect upon and the 
adequacy of all other types of transportation already providing similar service,’’. 

(c) In section 207 (a) after ‘“‘public convenience and necessity” insert a comma 
and the following: ‘‘with due consideration to the adverse effect upon and the 
adequacy of all other types of transportation already providing similar service’. 

(d) In section 208 (a) strike out ‘including terms, conditions, and limitations as 
to the extension of the route or routes of the carrier’ and insert in lieu thereof the 
following: “‘such terms, conditions, and limitations as to the extension of the route 
or routes of the carrier as the public convenience and necessity, with due considera- 
tion to the adverse effect upon and the adequacy of all other types of transporta- 
tion already providing similar service, may from time to time require’. 

(e) In section 809 (c) after ‘public convenience and necessity” insert a comma 
and the following: ‘‘with due consideration to the adverse effect upon and the 
adequacy of all other types of transportation already providing similar service’’. 

(f) In section 309 (d) strike out “including terms, conditions, and limitations 
as to the extension of the route or routes of the carrier’ and insert in lieu thereof 
the following: ‘‘such terms, conditions, and limitations as to the extension of the 
route or routes of the carrier as the public convenience and necessity, with due 
consideration to the adverse effect upon and the adequacy of all other types of 
transportation‘already providing similar service, may from time to time require’’. 





Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND Foreign COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952. 

The committee met, pursuant to adjourument, at 10 a. m., in 
room G-1é, United States Capitol, Washington, D. C., Senator 
Edwin Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Tobey, and Bricker. 

Also present: KE. R. Jelsma, staff director, Subcommittee on Domes- 
tic Land and Water Transportation, and F. J. Keenan, assistant clerk 
of the committee. 

The Cuarrman. Today’s hearing will come to order. Mr. John 
Lawrence, American Trucking Associations, is the first witness. Mr. 
Lawrence. 

183 





184 DOMESTIC LAND AND WATER TRANSPORTATION 


STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


(Testimony was presented by this witness on the following bills: 
S. 2351, S. 2352, S. 2359, S. 2363, S. 2365, S. 2712, S. 2713, S. 2746, 
S. 2752, S. 2753, S. 2754.) 

Mr. Lawrence. Mr. Chairman, Senator Tobey, my name is John 
V. Lawrence and I am managing director of American Trucking Asso- 
ciations. Mr. Idol yesterday described for the record our organization 
and I shall not repeat. The first bill we would like to discuss, Mr. 
Chairman, is S. 2351 on the issuance of certificates and permits. 

Mr. Lawrence. We oppose this bill as a definite step backward for 
our country, for our economy that has brought us more “well being”’ 
than any other country in the world. 

Before the subcommittee on Senate Resolution 50 on June 6, 1950, 
I made this statement which appears on page 662 of the record: 


A considerable amount of the testimony that has been presented so far by other 
witnesses has the appearance of treating transportation as something static—a sort 
of pie of set dimensions of which each form of transportation is entitled to only a 
definite slice. Some of the witnesses appear to feel that if one form should go out 
and bake a new pie, by developing new traffic, or by giving better service and 
increasing a particular movement, that it is unfair and that they should have a 
share of that themselves comparable to their slice in the first pie. 

Our Nation is not static. It is dynamic in its expanding economy. Trans- 
portation, to serve the Nation adequately, cannot, be static in any respect. It 
must be dynamic in every phase of its operations, and particularly in its thinking. 

The trucking industry is not static, nor rigid. It is a flexible medium that is 
adaptable to the changing needs of a dynamic economy. It is dynamic like our 
Nation itself. It has been an impelling factor in our Nation’s growth because it 
has been every ready to satisfy a particular demand as it came into existence. It 
points to the past only as a means of measuring the present. It points to the 
present as a means of showing its capabilities and it points to the future to indicate 
the services that it can and will perform in the years to come. 


On April 16, 1933, the Senate adopted the bill, S. 1629, which later 
became the Motor Carrier Act of 1935, since 1940 known as part II 
of the Interstate Commerce Act. The bill as finally enacted contained 
that same declaration of policy that appeared that day and which 
read as follows: 


Sec. 202. (a) It is hereby declared to be the policy of Congress to regulate 
transportation by motor carriers in such manner as to recognize and preserve the 
inherent advantages of, and foster sound economie conditions in, such transporta- 
tion and among such earriers in the public interest; promote adequate, economical, 
and efficient service by motor carriers, and reasonable charges therefor, without 
unjust discriminations, undue preferences or advantages, and unfair or destructive 
competitive practices; improve the relations between, and coordinate transporta- 
tion by and regulation of, motor carriers and othpr carriers; develop and preserve a 
highway transportation system properly adapted to the needs of the commerce of 
the United States and of the national defense; and cooperate with the several 
States and the duly authorized officials thereof and with any organization of motor 
carriers in the administration and enforcement of this part. 


The bill with that language unchanged was later adopted by the 
House and became enacted into law. This declaration of policy had 
been amended in the committee and in explanation of the reasons for 
its amendment I refer to the remarks of Senator Burton K. Wheeler, 
of Montana, then chairman of this committee, which appear on page 
5735 of the Congressional Record under date of April 16, 1935, and 
which read as follows: 
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Mr. President, I will say to the Senator that I appreciate the fact that some of 
the farm organizations have filed protests against the bill. Mostly, however, they 
have been based on the theory that they were afraid the Interstate Commerce 
Commission was not going to regulate the busses and trucks as a separate institu- 
tion; but we have exempted the casual or reciprocal transportation by the farmers 
from the operation of the bill should it become alaw. In other words, any farmer 
who engages in casual trucking operations, say, from his farm to Des Moines, lowa, 
for the purpose of carrying his products and his neighbors’ products, is within the 
exemption. 

There has been propaganda by some who do not want any regulation to the 
effect that this bill would cause an increase of rates up to the standard of the rail- 
road rates. That contention is not based upon any fact, but is based upon pure 
propaganda, in my judgment, and is without foundation. 

Coordinator Eastman has suggested—and we have written the suggestion into 
this bill specifically—that bus and truck operations should be viewed by the 
Commission in the peculiar light of their particular business, and that railroad 
rates should not be the vardstick for the rates which should be established for bus 
and truck operators. 

The wisdom of that action of Congress in laying down such a 
declaration of policy has been proven by history. It charged the 
Interstate Commerce Commission with both permitting and _ pro- 
moting adequate motor-carrier service for our country. It did not 
state that adequacy of railroad service or any other type of transporta- 
tion should be taken into consideration. 

A similar declaration of policy was placed in the Civil Aeronautics 
Act of 1938, with regard to air carriers. 

Could our country have developed in the manner it did if Congress 
had not permitted each new form of transportation to develop without 
regard to the so-called and usually self-assumed vested interest of an 
older form of transportation? 

I spoke before your subcommittee at length on the role of our 
growing motortruck transport industry in furthering and serving the 
great decentralization movement that has gone on continuously in this 
country since the close of World War I. 

Our recent census shows the far higher than average growth in the 
Southeast, the Southwest and the Pacific coast areas since the previous 
census taken 10 vears before. New railroads have not been built in 
those areas in any degree in decades. In fact, no one in their right 
mind is investing in a new railroad in our country at this time. Motor 
and air transport have given these areas their needed transportation. 
So much so, that in certain western areas of this country, notably 
California, the trucking industry moves from a revenue standpoint 
more than two-thirds of the tonnage in that State, or a major share in 
other areas. I might mention those are actual figures by revenue from 
the Public Utilities Commission of California. 


1 . * 7. ° ye . 

F ack on february cin , the Fresident 0 1e United States, then 
Bac] Fel y 11, 1944, the P lent of the United States, tl 
United States Senator from Missouri, in speaking before the Baltimore 
r Traffic Club, departed from his prepared text to point out that his 


grandfather had operated mule wagons between Independence and 
D Denver 


Senator Topry. What is his name? 

r Mr. Lawrence. Harry S Truman. 

i Senator Tosry. Oh, ves. 

C Mr. Lawrence. And Denver in the old gold-rush days. He stated 
| that it would have been fine for the Truman family if they had secured 


a vested interest in this haul, and the railroads had not been permitted 


186 DOMESTIC LAND AND WATER TRANSPORTATION 


to supply their superior service. But the country would not have 
progressed under those circumstances. In his formal statement he 
explained his views along these lines in referring to a proposal that 
was then being bandied about calling for the integration of all forms of 
ee into a limited number of systems. In this regard he 
said: 


The reason that I differ with the proposed “integration’’ of transportation 
systems, therefore, is that I believe that that proposal is fundamentally based upon 
the concept that a permanent level or pattern of transportation has been achieved, 
and it is now simply a question of organizing its structure and distributing its 
fruits. To me the proposal implies the adoption of the cartel theory which in 
essence expounds the view that those who at one time, either themselves or more 
often their predecessors, made signal contributions to the advancement of civili- 
zation are, by reason of that fact, entitled to an existence in perpetuity at the 
expense of society in general without making any further contributions 

This proposition I hold to be fundamentally unsound and unattainable, no 
matter how desirable it might appear to be. Perfection is always sought, but 
perfection is never actually attained. It seems to be the fate of humankind always 
to be looking toward new horizons. 

Many of us may differ on one thing or another with the President: 
That is our great American heritage, the right to disagree. But I feel 
that no one who is an honest American can quarrel with this statement 
of principle on which our country was founded and has grown to such 
great heights. 

I raise here in respect to this bill a question which I think is quite 
pertinent. What would we have in the way of television today in this 
country if the Federal Communications Commission had decided that 
we have enough radio stations blanketing the country and, therefore, 
there was no need to license any television stations? We would have 
only the old medium. We would have been deprived of anything 
new. 

IT might say, Mr. Chairman, that that has been a suggestion that 
interested me back in the early twenties. I happened to have been in 
the electrical business in the engineering division and I saw the very 
mediocre radio apparatus we had in New York at Bethune and West 
Streets, one of the early stations 2-BX of the Western Electric Co. 
Over the years I saw that develop. I saw another thing, too. I go 
around the country a lot as you can well imagine and up to 2 or 3 or 4 
years ago most of the people when I talked to traffic clubs and other 
organizations in various sections of the country would always sav to 
me, “You are down in Washington. What do those fellows in Con- 
gress do? They do not do an awful lot.”” That was the feeling. Iam 
not trying to be facetious. It was actual. For the last 2 or 3 years I 
have never heard that question raised. They have seen yourself; they 
have seen Senator Tobey; they have seen Senator O’Conor; they have 
seen all the members of this committee on television. They have seen 
how you think, and you have become human to them. I just bring 
out that point. It is an advancement. What would have happened 
if the FCC had said some vears ago that radio is sufficient, just the 
sound of the voice, and had not brought to the people by television all 
the things that are now going on in governments? 

In Bethesda my wife and many other women cut shopping at 3 
o'clock rush back to hear the latest crime inquiry. I just bring that 
out. This bill is patently designed to protect the self-accredited vested 
interest of the railroads. It is not more justified than we would be in 
demanding protection from the next or subsequent developments in 
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transportation because the trucks were here before them. Speaking 
of television, who knows but that devices such as space ships which 
strike our children’s fancies today may not be the basis for an im- 
portant form of transportation in the country in the future: In other 
words overcoming ground resistance and just bouncing from place to 
place. 

Senator Topry. I had the same thought as I watched some of the 
space programs. 

Mr. Lawrence. While we cannot agree with the principles of this 
bill, we do offer the alternate suggestion that modification might be 
made in section 206 (a) (1) of part TI of the Interstate Commerce Act 
to clear up a chaotic condition that has grown up under it. 

We refer to the last proviso in this section which reads as follows: 

And provided further, That this paragraph shall not be so construed as to require 
any such carrier lawfully engaged in operation solely within any State to obtain 
from the Commission a certificate authorizing the transportation by such carrier 
of passengers or property in interstate or foreign commerce between places within 
such State if there be a board in such State having authority to grant or approve 
such certificates and if such carrier has obtained such certificate from such board. 
Such transportation shall, however, be otherwise subject to the jurisdiction of the 
Commission under this part. 

Because of the varying degrees in regulation that exist in the differ- 
ent States, coupled with differing standards for the issuance of 
certificates of public convenience and nec essity, with no standards in 
many places, this situation has become most chaotic. In some 
States the regulation of the various classes of carriers is practically nil. 

To clear up this chaotic condition we, therefore, suggest that in 
place of the bill before us, that another one be submitted or substi- 
tuted which would strike out this proviso from section 206 (a) (1). 

It is further suggested that a grandfather date be placed in the 
amendment so that all of those who had complied with the law as it 
exists today would in no way lose their rights. 

The effect of this amendment would be to require that every common 
carrier would be permitted to engage in common carriage in interstate 
commerce only after he had acquired a certificate of convenience and 
necessity from the Interstate Commerce Commission. 

Thus, the nature and quality of the proof that would be required 
before a certificate would be issued would be of equal nature for all 
carrier applicants, whether handling interstate commerce over several 
States, or within the confines of a single State. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE ] 
AMERICAN WATERWAYS OPERATORS, INC. 


The CHarrman. Mr. Chester C. Thompson, president of the 
American Waterways Operators, Inc. 

Mr. Thompson, you may proceed. 

(Testimony was presented by this witness on the following bills: 
S. 2351, S. 2352, S. 2355, S. 2364, S. 2518, and S. 2743.) 

Mr. THompson. Mr. Chairman, my name is Chester C. Thompson, 
and I am president of the American Waterways Operators, Inc., a 
national trade association of the barge and towing vessel industry 
whose members provide all types of water transport and related 
services on the inland rivers, waterways and harbors of the United 
States. My appearance before this committee relates only to S. 2351, 
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S. 2352, S. 2355, S. 2364, and S. 2518, all of which if enacted into law 
would have important and far-r eaching effects upon various segments 
of domestic water transportation. 

For the convenience of the committee and its record of these hear- 
ings, and as suggested by the committee staff, I am submitting sepa- 
rate statements on each of the above-mentioned bills, all of which 
are attached to this introductory statement. 

I would like to comment, Mr. Chairman, on S. 2351. This bill, 
if enacted into law, would require the Interstate Commerce Commis- 
sion to give consideration to the possibilities of adverse effects upon 
existing transportation facilities before authorizing the inauguration 
of new transport facilities in any area of the United States. The 
domestic water transportation industry is opposed to the enactment 
of S. 2351, inasmuch as it could seriously retard the economic and 
industrial development of many areas of the Nation. 

There is a definite trend at this time toward the building of new 
industrial plants and the relocating of existing establishments on the 
inland waterways of the country. One of the many compelling rea- 
sons for this trend is the desire to obtain the benefits of low cost 
water transportation, especially on raw materials and fuel, and 
another is its conformity with the general pattern of decentralization 
of industry in the interest of national defense and in fear of atomic 
and similar attacks by an enemy. 

Almost every community and area of the United States presently 
is served by some form of transportation. Naturally the establish- 
ment therein of any new transportation services and facilities would 
have an adverse effect on those in existence. Therefore, if the lan- 
guage of S. 2351 is incorporated in the Interstate Commerce Act, it 
could be assumed that the Commission would be most hesitant in 
approving new transportation services for fear of creating adverse 
effects on existing services and facilities. Not only would this retard 
progress, but it would defeat the purpose of the Government itself 
and industry generally to obtain lower transportation costs and to 
decentralize in the interest of national defense and national security. 

It is no secret that the railroad industry has advocated for many 
vears, and still advocates, that the Interstate Commerce Commission 
pass on all proposed river and harbor projects, reporting its opinion 
to the Congress as to the economic effect on existing railroad trans- 
portation facilities in the areas where new waterw ay improvements 
are contemplated 

[ might point out, Mr. Chairman, that last week three distinguished 
members of this committee introduced S. 2744 which provides that 
the Interstate Commerce Commission pass upon the economic aspects 
of proposed river and harbor projects. If S$. 2351 becomes law, un- 
doubtedly the railroads would demand that the Commission deny, 
to the extent of its authority, the right of water transportation to 

begin many new services in any area inasmuch as such transport 
services—regardless of the demand and benefits to industries and 
communities—would be harmful to existing railroad services and 
create competition to them. 

For the reasons mentioned, and many others, it is urged that this 
committee not favorably report S. 2351, thus permitting the continued 
operation of the American system of free enterprise and competition 
in all fields and types of transportation. 
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Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson, Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. In the public interest, the total investment in trans- 
portation facilities of all forms and the resulting carrying and oper- 
ating charges ought to be as nearly as possible in exact balance with 
the transportation requirements for the movement of passengers and 
property under reasonably foreseeable conditions. There may be an 
immediate benefit to certain favored shippers through excessive com- 
petition as between forms of carriers, but finally the public must pay 
all transportation costs in one form or another. It is therefore in the 
public interest that there be no waste. 

Because the ultimate public interest requires that adequate trans- 
portation be available in the United States at the most economical 
cost obtainable, duplicate facilities should be avoided, and the power 
should be extended to the Interstate Commerce Commission to with- 
hold such certificates where there is no apparent necessity for the 
additional transportation facilities. 

Accordingly, we recommend that S. 2351 do pass. 

The CuarrMan. We had a recommendation vesterday. A witness 
suggested that Senate bill 2351 would stop all progress in transporta- 
tion, that it would emphasize the status quo, in other words that we 
would still be using the oxcart if that bill had been in effect, for we 
would give the right to the oxeart to continue by law and not permit 
competition with the oxeart. 

What can you say with respect to that kind of argument? The 
example was used that, if we had had this sort of law with respect to 
communications, there never would be television, because we would 
still have to stay with radio and we could not make any progress. 
What is the answer to that argument? 

Mr. Hoop. Any regulatory act is no better than its administration. 
If any criticism can be directed at the Interstate Commerce Commis- 
sion for the issuance of certificates under part 2 of the act I am certain 
that substantially all students would agree that it has been on the 
liberal side, not on the restrictive side. It is possible of course, that 
certain certificates have been withheld in the past and may be again 
in the future, that ought to have been granted, but for every such 
one I am sure there are dozens that have been granted that should 
not have been granted, in the interests of other forms of transporta- 
tion including competing highway carriers. 

As to the example you make, I do not believe that any administra- 
tive body would last very long, or that this Congress would continue 
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to permit that administrative body to administer regulatory acts if 
it did not show reasonably good judgment and a knowledge of what the 
public requires. I have an example in the last 30 days. In northern 
Texas there is an area of lignite—huge. It has had relatively no 
market. A small 5- or 6-mile carrier was serving the area in intrastate 
commerce only. It had no market sufficient to warrant the continued 
operation of the railroad and had no improved highway, with the result 
that there was not a single interstate common carrier certificate in 
the area, 

It is near Sandow, Tex. Within the last 2 weeks the Commission 
has issued a certificate to that 6-mile railroad to engage in interstate 
commerce and has indicated that, as promptly as there are available 
highways, it will issue highway certificates. In other words, the 
area is being developed. 

There is now going to be a demand for transportation, and the 
Commission was alive on the rail certificate and I am sure it will be 
with respect to the highway certificates. I do not believe the criticism 
is valid. It is like saying that if you give a judge the power to commit 
citizens for offenses, why, he will commit them all. 

Senator Bricker. Of course all regulation has some inhibiting 
effect. There would not be any purpose of it otherwise and the 
public interest is the paramount interest to be considered in any 
regulatory authority and it is the same power that the States have 
had all along in determining certificates of convenience and necessity, 
not only in the transportation field but in the utility field, it seems to 
me, and if the argument is valid it would apply with equal force in 
all the States of the Union and I do not think there has been any 
curbing of the development insofar as the public interest is concerned, 
which after all is the reason for the Commission moving into the 
picture. 

The CHarrMan. This is a limitation, however, on the regulatory 
powers. 5S. 2351 is a limitation. 

Senator Bricker. In any certificate of convenience and necessity— 
and that rule applies not only to transportation but to utilities as 
well—it is a limitation on the authority of the Commission to issue 
the right to do business. 

The CuarrMan. That is right. 

Senator Bricker. And the determining factor is not as to the 
rights between the competing systems but the determining factor is 
the public interest, the kind of service that is rendered and the charges 
for the service. 

So that it is more in the intérest of an orderly development rather 
than in any way acting as a deterrent to progress, in my judgment. 
I doubt very much if the charge could be leveled. On the other hand, 
if it were arbitrarily used as Mr. Hood has suggested here, it might 
be a deterrent to progress in a local situation, but in the over-all, I 
think that regulation has proved to be in the public interest. 

In other words, you would have chaos if you did not have it. 

The CuarrMan. In your view, then, Senator, if the question was 
brought up whether we should have television in the communications 
field where radio was serving well, the matter of the fortunes or mis- 
fortunes of radio in the determination of licensing television would 
not be at issue. 
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Senator Bricker. Certainly. There is no issue as between com- 
peting forms. It would be just as absurd to say that you could not 
develop television as it would be absurd to say that you could not 
have a bus line or a truck line, where the other forms of communica- 
tion could not as conveniently or adequately serve the purpose or 
serve the public interest. 

The CuatrMan. If you determine it on the basis of public interest 
and the regulatory body is competent to make that determination, 
and it must be presumed that they would be, then its effect on the 
competing service would not enter into it at all. 

Senator Bricker. Not if it were a different kind of service. If it 
were the same kind of service, certainly the public interest is entitled 
to have a preservation of an adequate transportation service. 

If you are going to wipe out one by putting in another that is not 
as good, certainly, that is the public interest, to consider the estab- 
lished forms of transportation. That is what a certificate of con- 
venience and necessity actually means. 

The Cuarrman. It has this other meaning: Suppose that you 
certify competition and through that certification you bankrupt both 
forms of transportation. The new party that comes in gets a certifi- 
cate and it takes away some of the other party’s s business and both of 
them go to the wall. Then the public interest would not be served. 

Senator Bricker. The public interest certainly is not served there. 
That is the authority that is sought here in my judgment, because in 
the grant of six certificates of convenience and necessity or even in 
the enlarging of the service as between competing forms, the local 
commissions are all given authority to look to the established system, 
what is being rendered now and what detriment will be done to it if 
there is an expansion of another system or if there is a new certificate 
issued, whether or not it will do irreparable damage to the established 
transportation system or utility system, which in the end will mean 
a detriment to the public interest, will mean the public will have 
poorer service at higher cost. 

Senator Tosry. You referred to television. You remember radio, 
do vou not? 

The CHarrRMAN. Just barely. 

Senator Bricker. Say there should be another system—I cannot 
imagine what it would be; you have got the air, you have got the 
ground, you have got water now and you have got pipelines—but 
if something new and revolutionary in transportation should come 
in—— 

Senator Tospry. Magic carpet, for instance. 

Senator Bricker. Something we cannot imagine now—I will say 
now that I have been expecting it for a long time—but if something 
new and better than what we have got should come in, any considera- 
tion of the established system would not overrule the public interest 
in granting a new certificate if the Commission had jurisdiction. 

The CuarrmMan. This witness said that his grandfather operated 
some sort of cartage service—I think he said by ox team, -and I think 
he said if this kind of law had been in effect at that time, ox cart 
would still be the form of transportation. 

Senator Bricker. That is a complete non sequitur because of the 
fact that the public convenience and necessity would require any- 
thing that would be faster than an ox team, anything that would 
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deliver to the door like a truck. Door delivery enters into it. The 
railroads cannot run to your door. They have got to use trucks to 
do it. If there is a door-to-door delivery, that is certainly an added 
convenience that would override any temporary difficulty or any loss 
of money that might come to an established system. If that were 
not true, you would not have any bus or truck lines within the States, 
because the States have had this authority all along and not only 
the authority but they have absolutely been required to consider 
the effect upon the established transportation systems of granting 
new certificates. 

Senator Tosry. Mr. Chairman, may I propound a question to 
the witness? 

The CuarrMan. Yes, indeed. 

Senator Tory. When does the American League schedule open 
in Washington this year? 

Mr. Hoop. April 16, I believe. 

Senator Bricker. | thought it was the 17th. 

Senator Toney. Who is going to play? 

Mr. Hoop. Boston. 

Senator Tospry. Boston? 

Mr. Hoop. We will expect you there. 

Senator Torry. I will be there. 

Mr. Hoop. Senator Tobey, Chairman Johnson, and Senator 
Bricker, I think I would express this language in 8S. 2351 with refer- 
ence to certificates as an admonition rather than a restriction. The 
Commission should now give weight to all those considerations in- 
cluding the possible effect on competing forms of transportation. 

The CuarrmMan. You do not think there is a new limitation in this? 

Mr. Hoop. No. I think the Congress is merely emphasizing in this 
bill and insisting that the Commission pay a little more attention to 
it than they have been. I do not believe it is a new restriction at all. 

Senator Torry. Would it not be wise to put an asterisk there and 
a footnote, saying “‘Hereof fail not, at your peril.”’ 


UNITED STATES SENATE, 
ComMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, March 18, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman), and Senator 
Bricker of Ohio. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation 


STATEMENT OF J. C. GIBSON, VICE PRESIDENT AND GENERAL 
COUNSEL, THE ATCHISON, TOPEKA & SANTA FE RAILWAY 
CO., CHICAGO, ILL. 


Mr. Grsson. The next bills that I wish to address my attention to 
are S. 2753 and S. 2351. These are bills to provide additional stand- 
ards to govern the granting by the Interstate Commerce Commission 
of certain operating rights. 
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My name is J. C. Gibson. I am appearing on behalf of the Asso- 
ciation of American Railroads in support of S. 2753. I am vice 
president and general counsel of the Atchison, Topeka & Santa Fe 
Railway Co. with headquarters at Chicago, Ill. 

The Interstate Commerce Act requires that all carriers subject to 
the act secure appropriate authority from the Commission before 
commencing any new or extended operations. In the case of common 
carriers the Commission must find that the proposed service is required 
by the present or future public convenience and necessity, and it is 
authorized to grant or deny a certificate according to its findings. In 
the case of contract carriers the standard is whether the proposed 
operation will be consistent with the public interest. 

In neither instance is the Commission expressly directed by the 
statute to take into consideration in granting new authority the service 
already being provided by existing carriers and the effect of the 
proposed operations upon such existing carriers. The act plainly 
should contain such requirements, and the desirable amendment 
could be accomplished by adopting S. 2753 or by adopting S. 2351, 
which has the same purpose and undertakes to accomplish it in much 
the same way. 

One of the principal aims in regulating new or extended operations 
is to prevent an oversupply of transportation, and to avoid the 
destructive competitive practices which are the inevitable consequence 
of oversupply. In urging the passage of the bill that became part 
[I of the act, the late Joseph B. Eastman said: 

The most important thing, I think, is the prevention of an oversupply of 
transportation; in other words, an oversupply which will sap and weaken the 


transportation system rather than strengthen it * * * (hearing on Senate 
bill 1629, Senate Committee on Interstate Commerce, 74th Cong., Ist sess.). 


This important aspect of regulatory policy is now touched upon 
only in the statement of national transportation policy, and there 
only in general terms. It is declared to be the policy of Congress to 
promote economical and efficient transportation service, to foster 
sound economic conditions in transportation and among the several 
carriers, and to encourage the establishment and maintenance of 
reasonable charges for transportation services without unfair or de- 
structive competitive practices. Because these aims are not identi- 
fied specifically with the sections of the act dealing with the authoriza- 
tion of new operations, the Commission is left without either limita- 
tion or guide in regulating through the grant or denial of operating 
authority the level of the Nation’s transport: ation supply. 

While the Commission has on occasions denied or limited the author- 
ized scope of new or extended motor carrier authority because of the 
adequacy of and adverse effect upon existing rail service, we believe 
that over the vears the Commission has displayed secant regard for 
the effect of additional motor carrier service upon the welfare of the 
railroads. 

Motor carrier service in abundance has been authorized in branch 
line territory scarcely able to support a single line of railroad. It has 
been authorized in abundance to handle high-grade and high-rated 
freight on a selective basis, leaving the railroads to haul a high per- 
centage of low-grade freight unattractive to motor carriers. 

There is no way to avoid passing on to the public this injury to the 
railroads; and the importance and seriousness of the problem will be 
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apparent when it is noted that between November 1, 1950, and Oc- 
tober 31, 1951, the Commission received 3,223 applications for author- 
ity to institute motor carrier operations, bringing to nearly 42,000 the 
total number (not counting grandfather applications) received since 
the Motor Carrier Act was adopted (Sixty-fifth Annual Report of 
ICC, p. 101). 

The Commission’s annual report does not separate these totals as 
between applicants not now having motor carrier rights and existing 
operators. However, in testifyi ee March before the Transporta- 
tion Subcommittee of the House Committee on Interstate and Foreign 
Commerce, Commissioner Rogers stated that there were then pending 
before the Commission 789 applications by persons not already pos- 
sessing rights, and 2,432 maaan by existing motor carriers for 
additional operating authority. 

Presumably the currently pending applications would be divided in 
about the same way. The pressure is thus substantial and constant 
for new carriers to enter the field and for existing carriers to expand 
their operations. In order to minimize as far as possible the recog- 
nized evils of transportation oversupply and to encourage the most 
efficient use of presently existing transportation facilities, we advocate 
adoption of S. 2753 or S. 2351, either of which will direct the Com- 
mission, in passing upon applications for common or contract motor 
or water carrier authority, to give due consideration, among other 
things, to the transportation service already being provided by exist- 
ing rail, motor, or water carriers and to the effect which the authoriza- 
tion of the proposed service would have on such existing carriers. 

Such an amendment to the present act would not create franchise 
rights in existing carriers or give them a monopoly. It would merely 
impose the positive duty on the Commission to consider the ade- 
quacies of existing services and the effect of added competition before 
permitting an expansion of transportation service. 

Senator Bricker. It would seem to me that that authority would 
be explicit in the term “convenient and necessary”’ but the Interstate 
Commerce Commission has not so interpreted it. Most of the States 
have. In many of the States I know that if public convenience and 
necessity requires additional service they have got to give the already 
authorized motor transportation service or rail service the oppor- 
tunity to increase their service to meet the public need, so there it 
has gone a great deal further than you ask for here. 

Mr. Gipson. Yes, sir. That completes my presentation, Senator. 

The CuHarrMan. There is one phase of it that is especially serious 
and that is where they consolidate several truck transportation lines 
and give them a transcontinental operation, where it is pretty difficult 
to prove there is any need for additional transcontinental operation. 

Are there any other questions or suggestions, Senator? 

Senator Bricker. No, Mr. Chairman. 

The CuHarrMan. Is there anyone else here who wants to testify 
today? Mr. Prince is not here today, is he? 

Voice. He is not here today, no. He will be here tomorrow. 

The CHarrMan. Tomorrow Mr. Prince and Mr. Alderman will 
testify for the AAR. 

We will recess until tomorrow morning at 10 o’clock. 

(Whereupon, at 11:10 a. m., the committee recessed to reconvene 
Wednesday, March 19, 1952, at 10 a. m.) 
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Unitep States SENATE, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Thursday, March 27, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF GORDON STEDMAN, SECRETARY-MANAGER, 
GROWERS AND SHIPPERS LEAGUE OF FLORIDA, ORLANDO, 
FLA. 


Mr. SrepMan. Senate bill 2351 proposes to amend the Interstate 
Commerce Act by requiring that consideration be given to the adverse 
effect upon and the adequacy of all other types of transportation 
providing similar service in the issuance of certificates of public con- 
venience and necessity authorizing new rail, motor, or water service 
or extension of such service. 

At the present, the issuance of certificates to rail, motor, and water 
common carriers is governed by a consideration as to whether the 
particular service is required by “public convenience and necessity.” 

I referred briefly to the difficulty we had experienced, a moment 
ago, relativé to securing authority for motor carriers to transport 
frozen citrus concentrate under the present rule, and it is conceivable 
that under the proposal we could never get any additional service. 

On any application for authority for motor vehicle service, the rail- 
roads no doubt would contend that the rails were “already providing 
similar service.”’ Also, the rails would urge that the rail service was 
adequate, and that motor vehicle service would have an ‘adverse 
effect upon’’ the rails. 

We feel that we are entitled to both rail and motor vehicle service, 
so as to permit voluntary selection by the shipper of his mode of 
transportation. Furthermore, the rail rates are based on rail service 
and motor vehicle rates are based on motor vehicle service. 

If one or the other can provide service at a lesser cost, then we are 
entitled to the lesser cost service and we respectfully request the 
committee to disapprove Senate bill 2351. 





Unirtep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of do lorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF WILLIAM H. OTT, JR., ON BEHALF OF THE 
NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Mr. Orr. Mr. Chairman and gentlemen, my name is William H. 
Ott, Jr., of Des Plaines, Ill. I am appearing here on behalf of 
the National Industrial Traffic League, in opposition to S. 2351 and 


S. 2753. 
(The witness also testified on the bills, S. 2358, S. 2359, S. 2361, 
S. 2362, S. 2363, S. 2712, and S. 2713.) 


Mr. Orr. S. 2351 and S. 2753 have a common purpose though ex- 
pressed in different language—that of adding to the certificate pro- 
visions of parts I, IT, and III of the act specific language directing 
the Commission, in passing upon operating authority applications to 
give consideration to the adequacy of service being rendered by other 
types of carriers and the possible adverse effect upon those carriers 
of the new operating authority sought. To these bills the National 
Industrial Traffic League is opposed. 

It is obvious that one function of any operating certificate provi- 
sion, a function of long standing, is to limit the supply of transporta- 
tion service and the number of carriers. To be contrasted with and 
balanced against that concept is the more recent one, coming to the 
fore with the passage of part IT, that each of the different types of 
carriers, rail, water, or motor, are to be regulated according to the 
conditions, circumstances, and necessities of transportation in that 
one agency. 

The patent intent of these two bills is to make more difficult the 
issue of new or extended operating authority to carriers under parts 
I] and Ill. It would bring about a still further departure from the 
concept that carriers under parts IT and IIT are to be regulated in 
the light of their own operations and needs—not in the light of con- 
ditions, adequacy, adverse effect, or otherwise, existing with respect 
to other transportation agencies. 

We believe that this philosophy was understood and accepted at 
the time of the original passage of part II, and for a number of vears 
the Commission recognized it in their decisions. In brief, the Com- 
mission held that the shipping public was entitled to ac choice between 
or among different transportation services, each regulated according 
to its own needs—that in dealing with an operating authority applica- 

tion by a unit of any agency the presence or absence of service by : 
unit of another agency was immaterial. 

Operating authority was granted to units of competing agencies 
based upon the competitive situation and needs for transportation 
service within each agency; the progress, or lack thereof, on the part 
of each was then determined by the choice of the public. 

In recent years the Commission has departed from this early concept 
and has given consideration to the service of other agencies to the 
point of denying operating authority applications solely because of the 
existence of such other service. Whether or not the Commission 
has gone too far along this line may be the subject of disagreement; 
certain it is, however, “that were either of these two bills to be passed, 
the Commission would view such passage as a mandate to further 
observe this standard. 
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Failure of passage of these bills, assuming the continuation of the 
Commission’s present policy and practice, will not result in any 
wholesale issue of new operating authorities. Passage of them is 
intended to and probably will prevent issue of new authority solely 
on the ground of existing rail service, despite an urgent need for such 
new authority to equalize types of service available between com- 
munities, between shippers, between commodities, and to provide 
additional service of specialized types even in the presence of a rail 
service adequate by standards of months or years past. 

Much discussion occurs today of the theory that the transportation 
industry, earlier a monopoly and regulated as such, has changed in 
whole or in part to an intensely competitive industry, whose regulation 
must be altered to reflect that change. If such a change in competition 
has occurred, the protection of the public interest by competition 

can occur only if that competition is allowed to make itself felt, and if 
transportation units are allowed to exist to make that compatition 
effective. 

Prohibition of operating authority to one agency because of possible 
effect on or existence of another does. not give the competitive theory 
scope to function. 

Progress in the art of transportation would never have been made, 
as it has been made in recent years, had any such philosophy of regula- 
tion existed in the law or in the Commission’s administration of its 
The league cannot agree that it should be incorporated therein now. 


Unirep STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. tm., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN. 


to do with certificates of public convenience and necessity. I would 
definitely support the principle there proposed, that the Interstate 
Commerce Act be amended by requiring that consideration be given 
to the adverse effect upon adequacy of all other types of transporta- 
tion providing similar service, and the issuance of certificates of public 
convenience and nece ssitvy authorizing new rail, motor or water service, 
or extensions of such services, I would support that prince iple if I were 
testifying for myself and my company. 


Mr. Smrru. I would like to address myself to 5. 2351, which has 


96736—52——1 


On 








198 DOMESTIC LAND AND WATER TRANSPORTATION 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 1, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF SAMUEL FRASER, EXECUTIVE VICE PRESIDENT, 
INTERNATIONAL APPLE ASSOCIATION 


Mr. Fraser. On principle we oppose S. 2351. We are opposed to 
further restrictions on rail or truck development. We are satisfied 
that no one can visualize developments. The record of the United 
States, in the last 50 years, was made possible by the freedom extended. 
We worked to secure freedom for future developments and the 
declaration of policy of the act as it was written. 


Unirep Sratses SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 


The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings: ) 


STATEMENT OF JOHN J. Corpett, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


The provisions of this bill, 8. 2351, would attempt to clarify the required inter- 
pretation of ‘Public convenience and necessity,’’ by requiring the Interstate 
Commerce Commission to give due consideration to the adverse effects upon, and 
adequacy of all other types of transportation already providing transportation 
services. 

The Brotherhood of Locomotive Engineers wishes to be recorded as in support 
of this legislation. 





Unitep States SENATE, 
CoMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1962. 

The contmittee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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The CuarrMan. Mr. Blaine, traffic manager, American National 
Cattlemen’s Association, National Wool Growers Association, and 
others. 

(The witness testified on the following bills: S. 2351, S. 2349, 
S. 2357, S. 2362, S. 2363, S. 2366, S. 2518, S. 2519, S. 2754, S. 2782, 
and stated his position on the remainder.) 


STATEMENT OF CHARLES E. BLAINE, TRAFFIC MANAGER, AMER- 
ICAN NATIONAL CATTLEMEN’S ASSOCIATION, NATIONAL 
WOOL GROWERS ASSOCIATION, TEXAS AND SOUTHWESTERN 
CATTLE RAISERS ASSOCIATION, INC., TEXAS SHEEP AND GOAT 
RAISERS ASSOCIATION, LIVE STOCK TRAFFIC ASSOCIATION, 
AND NATIONAL LIVE STOCK PRODUCERS’ ASSOCIATION 


Mr. Biaine. Mr. Chairman and gentlemen, my name is Charles 
E. Blaine. I live in Phoenix, Ariz. I bave been engaged in trans- 
portation and traffic work since 1898. During the first 18 years 
thereafter I was employed by the railroads in substantially all capaci- 
ties in and around local freight and passenger offices, also as a telegra- 
pher, agent, train dispatcher, brakeman, switchman, and yardmaster. 

I worked in Ohio, Michigan, Pennsylvania, and Illinois until 1906. 
During the following 10 years I worked for railroads in the majority 
of States west of the Mississippi River to and including the Pacific 
Coast States. Since 1916 I have been employed as industrial traffic 
manager by various persons, firms, and corporations with the excep- 
tion of 3 months in 1920 when I was employed by the Arizona Corpo- 
ration Commission in its rate department. Our office was opened in 
January 1921, in Phoenix, and my son, Calvin L. Blaine, is my partner. 

I have practiced before the Interstate Commerce Commission, 
hereinafter referred to as the Commission, and various State regulatory 
commissions continuously since 1919. I am familiar with the pro- 
visions of the Interstate Commerce Act, hereinafter termed ‘‘the Act,”’ 
and the reason or reasons for their enactment. 

Since the Commission’s bar was formed in 1929, I have been and am 
a class B (nonlawyer) member thereof. Our work is limited to 
industrial traffic management, although in 1940 I participated in a 
case before the Commission for one of the railroads in the Midwest 
involving divisions between it and the transcontinental lines in the 
West. 

None of our principals is connected either directly or indirectly 
with any common carrier railroad, common or contract motor carrier, 
water carrier, pipeline, freight forwarder or airway. However, all 
of our principals are extensive shippers via each form of transport, 
except pipelines, and pay and bear the transportation rates, fares and 
charges, hereinafter collectively termed ‘‘rates.’”’ Hence, the subject 
of this hearing is of vital interest and concern to them. 

I realize that the hearings you bave had here have been very long 
and burdensome. Therefore, I will try to be as brief as I can. Prob- 
ably what I shall say will cover what other shipper representatives 
have said, but I do not know of any way to avoid that. 

I here represent the American National Cattlemen’s Association 
and the National Wool Growers Association, of which we have been 
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traffic managers since 1928 and 1933, respectively, and the Texas 
and Southwestern Cattle Raisers Association, Inc., the Texas Sheep 

and Goat Raisers Association and the Live Stock Traffic Amociahiod, 
as their attorney, Mr. Charles A. Stewart, of Fort Worth, Tex., is 

trying several cases in Texas courts and could not be here today. 

The American National Cattlemen’s Association is a voluntary 
nonprofit organization of livestock producers of the United States, 
with prine ipal membership in the 18 Western States and executive 
office and post-office address, 515 Cooper Building, Denver, Colo. 

The National Wool Growers Association is a voluntary nonprofit 
service organization sponsored and supported largely by wool growers’ 
associations of the States of Arizona, California, Colorado, Idaho, 
Montana, Nevada, Oregon, Texas, Utah, W ashington, western South 
Dakota and Wyoming, with some individual members in other States 
and executive office and post-office address, 414 Pacific National Life 
Building, Salt Lake City 1, Utah. 

The Texas and Southwestern Cattle Raisers Association, Inc., is a 
voluntary association of cattle producers located in the Southwestern 
States and principally in the State of Texas, with executive office and 
post-office address, 410 East Weatherford Street, Fort Worth, Tex. 

The Texas Sheep and Goat Railers Association, Inc., is a voluntary 
nonprofit organization of livestock producers with executive office and 
post-office ¢ address, San Angelo, Tex. 

The Live Stock Traffic Association is a voluntary nonprofit asso- 
cation with executive office and post-office address, 218 Live Stock 
Exchange Building, Fort Worth, Tex. 

I also, jointly with Mr. Lee J. Quasey, who, J hope, will follow me, 
represent the National Live Stock Producers Assoc iation in Chicago. 

At the outset, for accuracy, brevity, and clarity, it is essential to 
know the various forms of transport for compensation, and the 
number of carriers therein, which are subject to the act. The Com- 
mission in its 1951 Annual Report, at page 74, stated: 

On October 31, 1951, the number of carriers subject to our accounting regula- 
tions was as follows: 


Electric lines Ss Ea ee oe 54 | Steam railroads, class I__ --_ ~~ 1129 
Express company- Sire nae 1 | Steam railroads, other 337 
Freight forwarders_- es 63|Switching and terminal com- 
Holding companies - -- - 4 panies_ ___-- Le ae 128 
Motor carriers (passenger) . 236 | Stockyards. 21 
Motor carriers (property) -- - 2, 197| Water lines 177 
Pipelines- 77 | Joint-terminal companies 82 
Protective-service comps unies_- 8 | . 

Sleeping-car company--- - he 1 | Total : 8, 515 


1 The increase of 19 in class I steam railroads over the previous year is due to including miscellaneous, 
affiliated companies, not separately counted in previous reports. 


Moter carriers with gross revenues of less than $200,000 per annum and water 
carriers and freight forwarders with gross revenues of less than $100,000 per 
annum are not required to keep their accounts under a uniform accounting sys- 
tem, but file a siinple annuel report form. In this group there are approximately 
18,500 motor carriers, 101 water carriers, and 37 freight forwarders which are 
exempt from accounting requirements, 


Thus, there were 22,010 carriers for compensation, at least, on 
October 31, 1951, not including 54 electric lines, 8 protective-service 
companies, 77 pipelines, and 4 holding companies, the inclusion of 
which makes a grand total of 22,153. Of this number, the 697 steam 
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railroads are classified, 129 class 1, 337 classes IT and III, 149 switching 
and terminal companies, 21 of which are owned and operated by 
public stockyards, and 82 joint-terminal companies. Upon this 
conglomeration of 697 railroads; are superimposed or pyramided 110 
other units, i. e., one express company, 100 freight forwarders, 8 
protective-service companies and one sleeping car company. 

Moreover, it will be noted that the 20,933 motor carriers are divided, 
236 passenger and 2,197 property carriers; also 18,500 additional 
motor carriers, the specific character of which is not shown, which are 
exempt from the Commission’s accounting requirements. 

Further, that the 278 water lines are divided, 177 subject to, and 
101 not subject to, the Commission’s accounting requirements. 

The Congress and the public are here confronted by the stupendous 
task of enacting needed legislation which will transform the present 
chaotic, inconsistent and uneconomical conditions in transportation 
into an orderly national transportation system which will in fact, as 
distinguished from in theory only as at present, give the public safe, 
adequate, economical, and efficient transportation at the lowest cost 
consistent with the furnishing of such service; and to the need of 
revenues sufficient to enable the carriers under honest, economical, 
and efficient management to provide such service, and thus meet the 
needs of the commerce of the United States, and of the Postal Service, 
and of the National Defense. 

This great task was commented by the Congress in 1887, more than 
65 years ago, with the passage of the original Act to Regulate Com- 
merce, the name of which was subseque sntly changed to the act. In 
the Transportation Act of 1920 the Congress, in the light of changed 
conditions, made progress in this respect. It adopted, among other 
things, provisions looking to the ultimate consolidation of the rail- 
roads into a limited number of systems (41 Stat. 481). However, the 
law was subsequentiy amended by eliminating the mandatory require- 
ments for consolidation and substituting therefor provision permitting 
the railroads to voluntarily effect consolidations of their properties 
by agreement, subject to approval by the Commission. Transporta- 
tion Act of 1933 (48 Stat. 217), and Transportation Act of 1940 
(41 Stat. 481). 

However, said “permissible”? provision has failed to accomplish 
any substantial results during the subsequent period of nearly 12 
years, as hereinbefore shown. Moreover, the 1933 act created office 
of Federal Coordinator of Transportation. The late and revered 
Joseph B. Eastman, who was appointed to that office, during the 
period 1933-36 conducted extensive surveys and rendered reports to 
the Congress, railroads, and others, respecting ‘‘unnecessary duplica- 
tion of facilities of whatsoever nature” and “other wastes and pre- 
ventable expense” in railroad operation. He made eight recommen- 
dations to the railroads, which he estimated in the depression then 
existing, would effect economies of $724,450,000 annually. 

Mr. Eastman made three additional reports but did not carry their 
analyses to the point of an estimate of probable savings. However, 
such analyses and estimates were completed, after the expiration of 
the office of the Federal Coordinator, by Mr. B. N. Behling. They 
estimated further aggregate savings of $442,450,000 annually could 
be made by the railroads. (Commission’s Bureau of Statistics, 
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Statement No. 4023, May 1940.) However, the estimated savings 
of $1,166,900,000 annually in railroad expenses in period of depression 
pointed out by Mr. Eastman, have not been effected. 

It is conceded that there have been and are staggering wastes in 
the railroad plant and operation, and in other agencies of transpor- 
tation. The Commission in its 1938 Annual Report to the Congress 
at page 22, said: ; 


Consolidation, coordination, and competition ——They make a serious mistake 
who regard the elimination of the wastes which are now inherent in the present 
railroad set-up and in the relations of all the agencies of transportation as a mere 
means of cheese-paring economy and depriving more men of work Transpor- 
tation success can never be the product of high rates and restricted service. As 
the makers of low-priced automotive vehicles fully demonstrated, there is no 
fixed amount of transportation to be performed, but rather an amount capable 
of indefinite expansion, provided the public can be offered sufficiently attractive 
service at a price which it is able to pay. Consolidation, coordination, and the 
better adjustment of competitive conditions will reduce transportation costs 
but they can also open the door to the better service and lower prices which will 
create new business and employment. 


This statement of the Commission, which it has subsequently reit- 
erated in its annual reports to the Congress, is supported by other 
unbiased authorities. In publication entitled, ‘National Transpor- 
tation Policy,” by Charles L. Dearing and Wilfred Owen, published 
by the Brookings Institution in 1949, the authors dealt comprehen- 
sively with the railroad industry. Respecting the need for immediate 
consolidation of the railroads they, at page 347, said: 


In summary, there is persuasive evidence that the public interest will be served 
by effective railroad consolidation, and that such consolidation can be attained 
without intolerable delay only by compulsory action. The methods necessary 
to achieve effective consolidation will involve some drastic rearrangement of 
Government organization and procedure and will present formidable administra- 
tive problems. The technical complexities of the task are accentuated by the 
fact that, if the problem is to be solved at all, it must be attacked as a whole and 
disposed of within a fixed and relatively short period. 

The alternative is to middle along indefinitely with discredited concepts and 
methods—a route that promises to end in Government ownership. 


The 1949 report of Secretary of Commerce, Hon. Charles Sawyer, 
at page 39, contains similar language. 
I have received 36 of the bills here concerned and analyzed each 


of them from the standpoint of the shipping public which pays and/or 


bears the carriers’ rates, and, in my opinion, broadly summarized, 
said bills fall into four classes hereinafter shown on page 7. 


I. CARRIERS JOCKEYING FOR POSITION 

Railroads: 

S. 2351—Transport adequacy test. 

S. 2829—Intrastate freight, passenger and station services. 
Rates: 

S. 2518—Quick rail rate increase. 
. 2519—Rate-making rule amendment. 
. 2754—Repeal entire fourth section. 
Waterways: 
‘. 2742—Liquidation Inland Waterways Corporation. 
. 2743—User charges commercial transportation inland waterways. 
. 2744—Economic justification inland waterway projects. 
. 2745—Water carrier differential. 
Motor carriers subject to act: 
. 2358—Irregular-route service. 
. 2359—Motor-rights revocation. 
. 2361—Contract-carrier supervision. 
. 2653—Government household goods. 
, 2752—Contract-carrier rates. 
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Railroads ant motor carriers subject to act: 
S. 2357, S. 2362, S. 2366—Farm, livestock and fish, partial exemptions. 
S. 2363 —Motor jalan sizes and weight. 
Forwarders: 
S. 2712—Forwarders’ certificates convenience and necessity. 
S. 2713—Forwarders’ exemption. 


Il, AMENDMENTS TO PROVISIONS PRESENT ACT IN BEHALF OF PUBLIC 


Railroads: 
S. 2782—Repeal rail “short-haul” provision section 15 (4). 
S. 2354—Rail stock modification. 
S. 1018—Per diem. 
S. 2350—Car service efficiency. 
S. 2901—Railroad freight-car shortages. 
S. 2353—Leased locomotive report. 
S. 2356—Rail communications. 
Motor carriers: 
S. 2349—Truck long-and-short haul. 
S. 2360— Motor carrier securities. 
Water carriers: 8S. 2364— Water certificate revocation. 
Railroads, motor carriers, water carriers and freight forwarders: 
S. 2355—Section 22 rate finality. 
S. 2781—Discrimination. 


Ill. NEW LEGISLATION PROPOSED 


S. 2352—Annual license fees. 
S. 2365—Road tax inquiry. 


IV. INTERSTATE COMMERCE COMMISSION 


S. 2348—Procedure changes. 
S. 2746—Commission Chairman, administrative authority. 

Of the 36 bills received and analyzed, none is directed to the con- 
solidation of the railroads and the other admitted duplications and 
wastes now prevailing in transportation, indicated by Mr. Eastman 
and hereinbefore shown. However, these facts must not be construed 
as a criticism of this committee. The bills in my possession, with 
minor exceptions hereinafter referred to, are grounded upon 1,574 
pages of evidence before it, the greater part of which was presented 
by the carriers themselves or their allies. Apparently the carriers 
and the shipping public failed in their responsibility to the Congress 
to show the full facts. 

On basis of my analyses of the 36 bills, 20 are merely the carriers 
subject to the act, jockeying for an advantage. Roughly, these 20 
bills are divided, 9 for the railroads, 5 for motor carriers, 4 for both 
the railroads and motor carriers, and 2 for freight forwarders. Of 
the remaining 16 bills, 12 are in behalf of the shipping public, 2 em- 
bracing new and untried legislation, and 2 respecting the organization 
of and procedure by the Commission. 

We now turn to specific bills, and will state our position with respect 
thereto and our reasons therefor. 

In regard to S. 2351, the so-called transport adequacy test, we are 
unalterably opposed thereto as it is wholly unsound. It would re- 
quire the ‘Commission in all proceedings involving application of a 
carrier of any form of transport for certificate of ‘ ‘public convenience 
and necessity,” to give ‘due consideration to the adverse effect upon 
and the adequacy “of all types of transportation already providing 
service, may from time to time require.” 
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Had said provision been law when the railroads were engaged in tie 
construction and extension of their lines, and interpreted and applied 
as the railroads have been and are now asking the Commission to 
apply the present act to motor carriers and to water carriers, many of 
the original and relatively uneconomical and inefficient ox- or horse- 
drawn wagons and stagecoaches would still be in operation. These 
earlier forms of transportation were not thus protected. Hence, they 
naturally were driven out of business by the railroads which now ask 
the protection not accorded their predecessors. It i is unthinkable that 
the Congress would thus retard or stop progress in transportation, 
which the railroads now term an “art.” 

Obviously the real test which should govern in cases of the nature 
involved in 8. 2351 is not the priority or senority of any form of traas- 
port or any carrier or carriers therein, but the relative economy and 
fitness of carriers by railroad, motor carriers, and water carriers for 
transportation service, or any particular clasess or descriptions 
thereof. This controlling fact was recognized by the Congress when 
it temporarily created the Board of Investigation and Research in the 
Transportation Act of 1940, and made the first-numbered duty of 
said Board to investigate— 

(1) the relative economy and fitness of carriers by railroad, motor carriers, and 
water carriers for transportation service, or any particular classes or descriptions 
thereof, with the view of determining the service for which each type of carrier 
is especially fitted or unfitted; the methods by which each type can and should 
be developed so that there may be provided a national transportation system 
adequate to meet the needs of the commerce of the United States, of the postal 
service, and of the national defense. 

It is to be regretted that the Board never got around to discharging 
its duty under the above-quoted mandate of the law. However, the 
Congress can secure the answers to the questions which it there sub- 
mitted, by simply requiring each type of transport, and each of the 
individual carriers therein, to construct, establish, and maintain their 
rates on bases of their respective costs of performing the service, 
including a reasonable profit. This done, (1) the traffic will auto- 
matically and naturally divide itself between the various media of 
transportation, and the individual carriers therein, on the sound 
economic principle of the carriers’ respective abilities to serve the 
public economically and efficiently at the lowest cost consistent with 
the furnishing of the service, and (2) each form of transportation, and 
the individual carriers therein, including their employees, will obtain 
the necessary incentive to promptly eliminate the wholly unnecessary 
duplications in their existing corporate entities, facilities, personnel, 
operations, and the numerous other wasteful practices now prevalent 
in their conduct of transportation, in order to survive and to improve 
and extend their respective services. 

Therefore, we respectfully but urgently request that S. 2351 be not 
approved. 

(The following statement was submitted for the record at the close 
of ae day’s hearings:) 


STATEMENT OF MANUFACTURING CHeEmists’ ASSOCIATION, INC. 


The Manufacturing Chemists’ Association is opposed to these bills, 8. 2351 and 
S. 2753. Shippers of the country have from the beginning of the regulation of 
competitive modes of transport adopted and advanced the principle that each mode 
should stand on its own legs and be regulated according to conditions pertaining to 
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each mode independent of other modes. Congress has generally adhered to that 
view. These bills depart radically from this principle and in considering whether 
a certificate should be granted a carrier desiring to afford service of one mode, the 
Commission would be required to consider not only whether there is adequate 
service available by the particular mode involved, but also whether some other 
mode might be available. The bills subordinate the right of shippers to an 
election of services of different modes of transportation and restrict competition 
between different modes. 


' UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado (chairman), and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. E. CHILDE, REPRESENTING THE MISSISSIPPI 
VALLEY ASSOCIATION 


Mr. CuHILpE. Referring now to S. 2351 and S. 2753, which are com- 
panion bills proposing to insert in the Interstate Commerce Act the 
requirement that the Commission consider the tr: ree ation services 
already being provided by existing carriers, and the effect which the 
proposed service would have on existing carriers, in determining 
whether new water- or motor-carrier services should be permitted. 
The proposed amendments, in our opinion, are not needed because 
the Commission already considers existing transportation before it 
grants certificates for additional carriers. The language proposed 
would either be meaningless or it would be harmful in discouraging the 
establishment of inland-wate r-transportation service which the 
Commission would otherwise find to be in the public interest. We 
challenge the proponents of these bills to show any case where the 
Commission has, under the existing laws, authorized any services 
which are not in the public interest or failed in its duty to give con- 
sideration to the effect of authorized additional services on existing 
carriers. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wituiams. The Department of Commerce does not favor this 
legislation, as proposed in 8. 2351. 

At the present time common carriers by rail, motor, and water are, 
under parts I, I], and III, respectively, of the Interstate Commerce 
Act entitled to operating certificates upon proof of “public conven- 
lence and necessity,’’ among other things. The bill would add the 
language ‘‘with due consideration to the adverse effect upon and the 
adequacy of all other types of transportation providing similar 
service’’ to the applicable provisions in each instance, for the apparent 
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purpose of directing the Commission to give greater consideration 
to the effect on competitive services of other agencies. 

To an increasing degree the ICC has been taking such relationships 
into account in connection with such applications. For example, 
transcontinental motor applications competitive with rail operations 
have been denied on account of their potential effect on rail carriers 
Such course of action is adequately permitted under present law, 
because such factors are now being considered, it appears to be 
unnecessary to revise the language of the law. 

Further, the proposed amendment might create new problems of 
interpretation, such as determination of what constitutes “similar 
service” by other types of transportation, and so tend to unsettle 
the law. 

Accordingly, we see no need for change of the applicable law on the 
subject of certificates of public convenience and necessity at the 
present time. 

(The following statements were inserted in the record at the close 
of the day’s hearings:) 


STATEMENT OF JoHN J. GRAHAM OF NrEw York City 


= 


For some 74 years I have followed with particular interest the Commission’s 
decisions concerning the awarding of certificates and permits under the so-called 
standards of public convenience and necessity. 

I say without hesitation that the Commission has established no boundaries 
whatsoever to the meaning given to these words. Although several principles 
have been enunciated and are continuously employed in writing decisions, | 
have been present at scores of hearings and I have witnessed in dismay how lightly 
examiners recommend the grant of authorities without adhering to any con- 
sistent standards. 

This bill constitutes only a beginning in the right direction. 

Examiners often overlook or discount testimony of protestants concerning 
existing service while overemphasizing the testimony of applicant witnesses who 
talk of a proposed service that has never been tried on an operational basis. 

Even a brief examination of the decisions of the Commission will convince 
this committee that such legislation as this is long overdue. 





STATEMENT OF GILES Morrow, ExkcuTive SECRETARY, FREIGHT 
FoRWARDERS INSTITUTE 


This bill provides that in passing upon applications for certificates of public 
convenience and necessity filed by rail, motor, or water common carriers, con- 
sideration must be given to the adverse effect upon and the adequacy of all 
other types of transportation already providing similar service. 

The freight-forwarding industry is in favor of stricter requirements for grant- 
ing operating authorities. The industry is sponsoring bill 8. 2712, which would 
impose the same requirements for obtaining certificates to operate as a freight 
forwarder as are now imposed under parts I, II, and II of the act upon railroads, 
motor, and water common carriers. 

One purpose of 8. 2712 is to bring about uniformity in all parts of the act insofar 
as control over operating rights is concerned. We do not now suggest that 
S. 2712 be amended to incorporate the language added by S. 2351, because the 
first step, in our opinion, is to bring part IV into line with existing law. 

If, however, S. 2351 is enacted, the changes which it makes in parts I, II, and 
III of the act should be simultaneously made in part IV of the act as proposed 
to be amended by 8S. 2712. 


al aS 
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STaTEMENT OF FraNcis E. Barrett, Boston, Mass.! 


Mr. Chairman, my name is Francis E. Barrett; my address, 7 Water Street, 
Boston, Mass. I am an attorney at law. For nearly 32 years, I have been con- 
nected with the transportation industry; for the first 16 years, in the motor- 
carrier business, the next 8 vears as a practitioner and representative of motor 
carriers and shippers on transportation matters, and for nearly 8 years as an 
attorney and transportation consultant representing carriers and shippers. 

I have appeared before the Interstate Commerce Commission in over 600 
proeeedings relating to applications for certificates and permits and applications 
for authority to transfer operating rights and motor-carrier properties by sale, 
or otherwise. 

I am stating my position on the Senate bills, here, as an individual. My 
position, as hereinafter stated, is based on my personal experience in the handling 
of transportation matters before the Interstate Commerce Commission and 
many State commissions. The proposed changes in the provisions of the Inter- 
state Commerce Act, hereafter referred to as the act, and the amendments sug- 
gested are necessary, in my opinion, if a sound land-transportation system is to be 
maintained in this country. The changes proposed and the further changes 
hereafter outlined are in the public interest and consistent with the National 
Transportation Policy enunciated by the Congress of the United States. 

The situations hereinafter referred to represent facts from actual proceedings 
before the Interstate Commerce Commission, hereafter referred to as the Com- 
mission, with names and other identifying data deleted. The information in my 
files on the matters represented is available to vour committee. 

The sponsors of this bill (S. 2351) state with particularity circumstances or 
factors that must be weighted by the Commission before new services and exten- 
sions of operations are authorized, factors that have not, in my opinion, had proper 
consideration in the past. Every new service or extension of present operations 
has an effect upon all other types of transportation. They make inroads into or 
take from existing facilities traffic that plays an important part in balanced 
operation of such facilities. Balanced operations or high-load factor are im- 
portant if a sound, economic, efficient land-transportation system is to be pro- 
vided with private capital. I do not believe that due consideration has been 
given to the facilities of presently certificated carriers, particularly the regular- 
route motor common carriers of general freight and other land-transportation 
agencies, when the Commission has considered applications for new rights, or 
additional authority to transport specific commodities between points, or from 
and to points, in a base-origin territory, on the one hand, and, on the other, a wide 
destination area, including in some instances, to my knowledge, all States in the 
eountry east of the Mississippi River. 

The country has expanded industrially and commercially and the commerce 
of the country, handled primarily by land transportation agencies, has been 
moved in a reasonably adequate, economical, efficient manner. It appears to 
me that the services of such agencies have been expanded in number beyond the 
point necessary to carry the normal flow of traffic. Since the conversion period 
after the close of World War II, that expansion has been particularly noticeable 
in grants of specific commodity authority to applicants for certificates or permits. 
It has appeared to me often that the new services have been authorized without 
considering the over-all service available, motor- and other land-carrier facilities. 

Certificates and permits have been issued in a multitude of instances to appli- 
cants interested in handling the volume movements, truckload or carload, which 
had been transported by the existing land transportation facilities. These are 
the choice movements, the “cream’’ of the traffic. In many such instances 
applicants indicated that they would not transport, and knew they could not 
handle economically, LTL? or LCL ® traffic. The result of authorizing service 
to a myriad of specific commodity haulers is diversion of truckload or carload 
traffic, the ‘‘cream’’ of the traffic, from existing transportation facilities. Such 
facilities must handle the LTL or the LCL traffic. Like passenger traffic, it is 
the most difficult to handle profitably. New services, therefore, that are author- 
ized that handle volume movements, and many applicants admit that those are 
the movements they are interested in, take revenue from authorized carriers, rail, 
motor, and others. The loss of this revenue caused by the failure to give due 
consideration to existing facilities has an adverse effect on presently authorized 
services and deprives the public generally of more economical transportation. 





Mr. Barrett's complete statement covers the following bills: 8. 2351, S. 2357, 8. 2355, S. 2352, and S. 2361, 
/TL denotes less than truckload. 


1 
+] 
? LCL denotes less than carload. 
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Greater use and development of the existing transportation plant, providing it 
with a high load factor, is the means of obtaining more economical and efficient 
transportation, not new services. 

In many, many situations, members of the public supporting new services for 
the transportation of specific commodities, admit that the handling of the LTL 
or LCL traffic will be left to existing facilities and others, while not admitting 
that fact, actually handle their traffic in such a manner. Eventually, and par- 
ticularly after abnormal periods of traffic volume, the effect of granting thousands 
of additional certificates and permits by the Commission will be felt by all au- 
thorized carriers. 

The factors that the Commission will be required to consider under the proposed 
amendment in 8. 2351 apply, likewise, to section 209 (b) of the act. The Com- 
mission has been too liberal in granting specific commodity authority, common 
or contract. It should have given more serious consideration to the existing 
transportation plant and the adverse effect thousands of new services would 
have on such plant, and the public generally that must support our national 
transportation system. 

New authority should not have been granted without considering the over-all 
transportation plant, because authorized carriers did not provide single line 
service to all points in a wide territory, 5, 10, or maybe 25 States; or because 
such carriers could not handle LTL or LCL traffic with 100 percent efficiency 
or with the same transit time that truckload or carload shipments are handled; 
or because shippers had a remote complaint against some presently certificated 
service and would not try the service again; or because the domicile of authorized 
carriers was not within a stone’s throw of the shipper’s plant; or because the 
shipper’s loading platform could accommodate but one or two vehicles; or because 
the shipper’s facilities were cramped; or any one of a number of other reasons 
advanced in support of applications for a new service. 

There are many factors that are creating conditions in the transportation 
industry that are adverse to the interest of land. transportation agencies, the 
public, and the national transportation policy. In addition to those which 
S. 2351 seeks to correct, further amendments are suggested to section 207 (a) 
and other sections of the act which should be enacted if a sound system of land 
transportation is to be maintained. 

Section 207 (a) and section 209 (b) of the act should be further amended by 
adding a sentence stating: ‘‘Evidence of past operations shall not be considered 
or admissible in application proceedings under this section.” __ 

Certificates and permits have been issued in the past where it appeared to me 
that evidence of past operations represented the only material of probative value 
in the record. The so-called leasing operations, which have been nothing but 
motor carrier services by subterfuge, have found their place in the record in many 
proceedings. Shippers would utilize such operations over a period of time. 
Then, for some reason or other, or possibly investigation by the Commission, the 
person performing such motor carrier operations under such an arrangement 
files an application for a certificate or a permit. The shipper supports the appli- 
cation. He has enjoyed benefits, ratewise, without a doubt, and otherwise, from 
what might be termed an unregulated carrier. This shipper represents to the 
Commission that it is important to his company to have the service proposed. 

Evidence of such past operations appears in the record in many, many pro- 
ceedings. In my opinion, the Commission considers it in arriving at its decision, 
though it would contend otherwise. If a shipper had not entered into such an 
arrangement, he would not have known the applicant, or what he could provide 
in the way of service, and existing land transportation facilities, no doubt, would 
have been employed. However, in such cases, existing land transportation 
agencies opposing the applications for new service have two strikes against them 
because past operations of some type of the proponent of the proposed service 
finds its way into the record. The applicant simply comes before the Commission 
to have a transportation arrangement of some sort or another, generally termed 
a lease arrangement, certificated or authorized, and has generally been successful, 
If such an applicant were to come before the Commission without a shipper to 
testify about past service provided of one description or another, which is usually 
termed excellent or very satisfactory, the shipper would know nothing about his 
service and, no doubt, would be unable to support the application for authority 
to provide a new service. 

Attached hereto and marked “Appendix A”’ is a sample of a type of arrangement, 
one of many that has confronted existing land transportation agencies when 
trying to protect what they believe to be their right to available or potential 
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traffic. The application was granted in the proceeding in which the document 
marked ‘‘Appendix A,’’ attached hereto, was submitted as an exhibit. Many 
motor common carriers opposed that application. It was sponsored and supported 
by one of the Nation’s largest building material producers with plants all over the 
country. One of the opposing carrier’s representatives in that proceeding testified 
that it had nearly forty units idle at the time that could be used by the shipper. 

The examiner that heard the evidence in that case, a very capable examiner, 
recommended to the Commission that it deny the application because of the serv- 
ice that was available and the unorthodox arrangement between the applicant 
and the large national building material corporation. ‘This corporation, with a 
legal and competent traffic department, had an objective—lower transportation 
costs. It appeared to me that it gained its objective because evidence of past 
operations of the character outlined in the document were considered. The 
traffic witness of this corporation admitted that he made a check and found 
that 32 motor carriers served the point from which it supported a new service. 
None of these carriers were requested to provide the service proposed, but actu- 
ally being provided by the applicant. 

In another recent proceeding, this same national building material manu- 
facturer supported an applicant for a permit authorizing service from another 
point where it had a plant. The applicant, who had been leasing trucks to it, 
was opposed by presently certificated motor carriers. The Commission has 
approved a grant of authority, even though this same shipper made no attempt to 
employ existing services since the close of World War II. It used the service of 
a certificated protestant for years before the war without complaint. As a 
matter of fact, this common carrier’s specific authority to transport building 
materials is based on service it provided for this shipper, this national manu- 
facturer of building materials, during the “grandfather’’ period and subsequent 
thereto. This shipper, because of the pecuniary advantage apparently available 
to it, supported a new service and won its point, even though a carrier with build- 
ing material rights that were predicated upon the service provided for this same 
shipper had service available, the same service it had provided for many years. 
The carrier that leased vehicles to the shipper was authorized to provide a new 
service regardless of the adequacy of existing services, rail and motor. 

In another situation a contract carrier permit was issued to an applicant that 
had been providing one of these unorthodox services. Existing carriers had no 
notice of this proceeding. .It was called to the attention of the Commission. 
Yet the Commission ignored their representations. Later, this same applicant 
‘ame before the Commission for a certificate authorizing the transporation of the 
same commodities because more traffic, truckload traffic, was available to him as 
a common carrier than as a contract carrier. The Commission issued a certificate 
to him, which, in my judgment, was based on his past operations as a contract 
carrier, just as the permit was issued in a proceeding were evidence of past opera- 
tions under an alleged lease arrangement appear. If it was not for the transpor- 
tation arrangement made by applicant with the shipper, he would have had no 
support for his application. That applies in all such cases. 
given to such applicants and none to existing carriers. 

The aflirmative testimony in this common carrier proceeding was of no pro- 
bative value. Yet existing land transportation agencies, agencies that had handled 
some, or all, of the traffic prior to the unorthodox arrangement, were deprived 
of the revenue therefrom. 


Consideration is 


The adequacy of their service was not considered. 
There are many other proceedings, too many to enumerate, where past opera- 
tions of some type of character appear in the record, and have been the basis, in 
my opinion, for the granting of unwarranted and unnecessary new services for the 
transportation of traffic that existing carriers, rail and motor, could have handled. 

My associates, and myself, have had actions against the Commission in the 
United States district courts in New England on four occasions where we believed 
it considered evidence of past operations without statutory authority. In each 
situation the primary evidence before the Commission was past operations. In 
one case the applicant, a holder of an irregular route general commodity certifi- 
cate issued by the Commission, provided a regular route service under such 
certificate. It was an unauthorized service. The Commission found it to be 
such and issued a cease and desist order. Yet it recognized and received in 
evidence, an exhibit showing extensive past operations. Thereafter, it issued a 
regular route general commodity certificate from and to points in a wide area 
when there was not a scintilla of shipper testimony to support such a grant. 
The joint board, composed of State commissioners, that heard the case recom- 
mended denial of the application for a certificate. 
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The Commission gave little, or no, consideration to representations made by 
existing carriers as to the adequacy of their service and the adverse effect the 
issuance of a certificate would have upon them. It issued the certificate, based 
primarily on evidence of past operations, in spite of the fact that protestants 
called to its attention that the certificate was to be, and was, sold; that the 
applicant had operated beyond the scope of its original certificate; that the 
applicant had operated in violation of a cease and desist order; that the appli- 
cant, a partnership, at the time, was before the United States district court on 
an information filed by the Commission; and that both partners pleaded guilty 
to the information alleging unauthorized operations performed after the cease 
and desist order was issued. Yet the certificate was issued, and, again, I empha- 
size that the findings of the Commission were based primarily upon an exhibit 
representing past operations of the applicant beyond the scope of its certificate 
issued by the Commission. As indicated, a complaint against the Commission 
was filed in the United States district court by opposing carriers but the court, 
as usual, found that the Commission could do no wrong. 

In another proceeding where a sivilar situation was before the Commission, 
the applicant submitted an exhibit showing past operations beyond the scope of 
its certificate. A single shipper interested in a pecuniary advantage, a shipper 
that had been served by opposing carriers without the least bit of dissatisfaction, 
a shipper who had service offered by opposing carriers, a shipper whose testimony 
did not indicate one iota of need for the additional service, supported the applica- 
tion for a new certificate. Yet the Commission granted a certificate to applicant, 
even though it had said applicant enjoined in the United States district court 
from providing service beyond the scope of the certificate it then held. 

In still another proceeding, which we have before the court now, the Com- 
mission issued a certificate of public convenience and necessity to an applicant 
that presented evidence of past interstate operations under a State certificate, 
which had been registered with the Commission under the second proviso of 
section 206 (a) of the act, authorizing general commodity service over 30, or 
more routes covering all of the principal points in a large eastern State. The 
application was supported by a shipper whose testimony indicated that the service 
of other certificated carriers had been satisfactory. 

Evidence of past operations is admissible under the provisions of section 206 (a) 
for the purpose of establishing ‘‘grandfather’’ rights when motor carriers are, or 
were, entitled to same. That is the only place in the statute, in my opinion, 
that the Commission has any right to consider such operations. It did consider 
some, and maybe equitably, of applicants for “grandfather”’ certificates or permits 
whose applications were not seasonably filed under the provisions of the Motor 
Carrier Act of 1935. I feel that there is no basis in law or equity, or reason, after 
many years of regulation, for admitting and considering such evidence. 

Though Congress set forth in section 210a (a) of the act that temporary opera- 
tions authorized under this section of the act would create no presumption that 
corresponding permanent authority will be granted thereafter, the Commission 
has repeatedly admitted evidence of past operations under such authority, and 
has, in my opinion, considered such evidence where certificates and permits were 
subsequently granted authorizing permanent operations. To afford existing 
regulated transportation agencies the protection they are entitled to under the 
act to regulate commerce and to assure the public an adequate system of land 
transportation agencies, consideration must be given to the adverse effect con- 
sideration of past operations under section 207 (a) and section 209 (b) of the act 
has had on existing transportation facilities. The number of new services that 
came into being because of consideration of such evidence and the adverse effect 
it has had on existing carriers will never be known. To correct that situation, 
the amendments suggested to sections 207 (a) and 209 (b) should be made part 
of the act. 

While considering the aims of 8. 2351 relating to the consideration to be given 
to the adverse effect upon, and the adequacy of, all types of transportation pro- 
viding similar service when applications for certificates and permits authorizing 
new services or extensions of operations are before the Commission, consideration 
must be given to the multitude of new services and extensions of operations that 
are being, and have been, initiated continually by the Commission in approving 
applications for transfers of certificates and permits under the provisions of 
section 212 (b) of the act. It is my opinion, based on my participation in many 
many proceedings under this section of the act, that are designated as MC-FC 
proceedings by the Commission and MC-—F proceedings under section 5 of the 
act, that the section 5 applications, where more than 20 vehicles are involved, are 
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processed by the Commission in a manner that is consistent with the public 
interest and the national transportation policy. Applications for transfer that 
are processed under the provisions of section 212 ( (b) of the act are approved, 
generally, if they conform with the Commission’s transfer rules, regardless of 
the effect approval will have on existing transportation facilities. The national 
transportation policy or the public interest means nothing to the Commission 
when it is handling section 212 (b) transfer applications. 

No doubt in the first days of regulation Congress wanted to make it easier for 
the small carrier to transfer his certificate or substitute another for himself in 
his operations. It provided a provision in the act, section 212 (b), whereby 
certificates or permits, where the number of motor vehicles did not exceed 20, 
could be transferred under rules and regulations prescribed by the Commission. 
That may have been proper in the early days of regulation, but, in the past 10 
vears, it has provided an opening for the transfer of hundreds of certificates where 
no service had been provided, thus creating a multitude of new operations. 
Thousands of extensions of operations have resulted from transfers of authority 
approved by the Commission, without notice or hearing, under the provisions of 
this section. It may well be that new services or extensions of operations are 
created daily by approval of authority to transfer under the provisions of section 
212 (b). It is my opinion, based on nearly 16 years of practice before the Com- 
mission and the handling of many applications under the provisions of section 5 
and section 212 (b) of the act , that the mandate of C ongress enumerated in the 
national transportation policy ‘of the act cannot be carried out effectively unless 
the amendments proposed to the act, hereafter set forth, are made a part of the 
act to Regulate Commerce. 

To further accomplish the purposes set forth in S. 2351, the act should be 
further amended as follows: (a) In paragraph (2) (a) section 5, strike out ‘‘or 
for any carrier, or two or more carriers jointly, to purchase, lease, or contract 
to operate the properties, or any part thereof, of another’: and insert in lieu 
thereof ‘‘or for any person, carrier, or two or more carriers, solely or jointly, to 
purchase, lease, or contract to operate the properties, or any part thereof, of 
another.’”’ Strike out further in the same paragraph ‘‘or for a person which is 
not a carrier to acquire control of two or more carriers through ownership of their 
stocks or otherwise and insert in lieu thereof ‘‘or for a person which is not a carrier 
to acquire control of a carrier or two or more carriers through ownership of their 
stock or otherwise.” 

(b) In paragraph (10) section 5 of the act, strike out the first sentence. 

(c) In section 212 of the act, strike out paragraph (b). 

In support of the changes ‘proposed, which will require the Commission to 
handle all applications for authority to transfer under one section of this act, I 
shall cite situations that obviously need correction by legislation. Let me state 
here that no burden will be placed on small carriers desiring to transfer their rights 
or business by the proposed changes. The Commission can adopt a simple form 
of transfer application like that now used, for carriers operating less than 5, 
10, or 20 motor vehicles, or whatever it may deem to be a small carrier. It will 
be in the public interest to have all applications for authority to transfer operating 
rights and/or motor-carrier business considered under the provisions of a single 
section of the act. To emphasize this point, note the activities of parties that 
have gained their objective, new service, or extension of operations, stated here- 
after by the use of section 212 (b) transfer applications. 

(1) On August 29, 1946, A purchased from B operating rights authorizing the 
transportation of general commodities, with certain exceptions, between New 
York, N. Y., and Boston, Mass., with service to and from all intermediate points 
between New York, N. Y., and New Haven, Conn., and all points on the inland 
route between New Haven, Conn., and Boston, Mass., via Hartford, Conn., 
Springfield and Worcester, Mass., and the shore route via New Londen, Conn., 
Westerly and Providence, R. I. Thereafter, the same carrier purchased a certifi- 
cate authorizing service between points in a defined area around Boston, Mass. 
Another certificate was acquired authorizing operations between New York, N. Y., 
and a number of New Jersey counties. Still another was purchased authorizing 
service between points in a defined area around Providence, R. I. All were trans- 
ferred under the provisions of section 212 (b) of the Interstate Commerce Act. 
Such transfers were, and today are, approved without notice to presently certifi- 
cated carriers. They have no opportunity now, and never have had, to protect 
their rights where section 212 (b) transfers are involved. 

The New York-Boston authority was purchased by B from C._C provided no 
service over the routes involved for nearly 3 years prior to June 29, 1945, the date 
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on which the authority was transferred to B, and B provided no service whatsoever 
between June 29, 1945, and the time that he disposed of same to A, on August 29, 
1946. The Massachusetts area rights acquired by A on February 20, 1947, were 
purchased from D. No operations were performed under said rights for over 5 
years. They were held by an attorney for sale, just as B, an individual, held the 
New York-Boston rights for resale. 

The New Jersey authority purchased by A from E was likewise dormant, for 
all practical purposes, for a considerable period of time, according to information 
submitted to me. The Rhode Island authority hereinbefore referred to was pur 
chased by A during the early part of 1949. Though the Commission, by a regula- 
tion, indicates that dormant certificates will not be transferred under the provisions 
of section 212 (b) of the act, such regulation is of little, or no, import because the 
Commission, by division 5, will not require notice to interested parties, competing 
carriers. They know whether or not operating rights authorizing a competitive 
service are active orinactive. If certificated carriers, that know their competition, 
had notice and an opportunity to be heard under the provisions of section 5 (2) (a 
of the act in the above-cited instances, the matters outlined could have been 
developed and the facts made available to the Commission. Under the provisions 
of section 5 (2) (a) of the act, the Commission will not authorize the transfer of 
inactive and/or dormant rights unless the parties can show that there is a need for 
additional service, or such transfer is in the public interest. That is not the 
situation when applications for authority to transfer under section 212 (b) of the 
act are considered. 

The stockholders of A, referred to above, are former employees of a certificated 
carrier. The inroads they have made on this carrier, as well as other carriers 
operating between New York, N. Y., and north Jersey points, on the one hand, 
and Providence, R. I., and Boston, Mass., areas, on the other, over the regular 
routes purchased can be best emphasized by citing the fact that this carrier 
reported total 1951 operating revenue of $1,132,709. This revenue, no doubt, was 
diverted from carriers that had incurred obligations, long- or short-termed, 
expended their funds and expanded their facilities to meet the requirements of 
the public for service. 

The diversion of a million dollars of motor-carrier freight revenue annually 
was accomplished by transfers under section 212 (b) of the act of certificates that 
were dormant for the most part; transfers authorized without a scintilla of notice 
to interested parties and with an utter disregard for the public interest and the 
national transportation policy. 

Since I have referred to B, let me call to your attention other situations involving 
B. Z bought from said B certain New York, N. Y.-Philedelphia, Pa., operating 
authority, the transfer under section 212 (b) being approved August 20, 1946. 
This authority was acquired by B on October 31, 1945, from Y. B provided no 
service under such authority. Said B also bought from Y, on April 30, 1945, 
eortain regular route authority between Boston, Mass., and specified points in 
New Hampshire. 

On April 30, 1945, the same B purchased authority to operate over regular 

routes between Boston, Mass., and points in Maine from W. On May 10, 1943, 
the same B purchased from V certain rights authorizing general commodity service, 
over irregular routes, between points in a defined area in Massachusetts and New 
Hampshire. On, or about, August 27, 1948, said B sold the right to operate be- 
tween Boston, Mass., and Bangor, Maine, and other points purchased from W to 
U. At the same time, said B sold to T a certain portion of the regular route rights 
purchesed from W that authorized service between Portsmouth, N. H., and 
Biddeford, Maine, via certain New Hampshire points specified on the route. 

B is not now, and never has been, a general freight hauler. From information 
received from carriers domiciled in B’s State, carriers that provide service over 
the routes and between the points set forth in the various authorities B acquired 
and sold, no operations, or very limited operations were provided by B for the 
transportation of general freight. 

A review of the purchases and sales of operating authority by B reveals the need 
for more definite action and control by the Commission of transfers of operating 
authority regardless of the number of motor vehicles involved. 

(2) In another section 212 (b) proceeding, AA—Lease—BB, it was developed 
that no service between New York, N. Y., New Jersey, and Massachusetts points 
had been provided under authority said BB attempted to lease for a period of 10 
years to AA. The Commission denied this application. The lease was for too 
long a period and persons not associated with the motor-carrier industry owned the 
rights. Rights involved in that transaction were acquired from CC. DD, 
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whose activities in operating rights transfers will be set forth later, was the prior 
holder of such rights. CC doubled its money when it sold these operating rights 
to BB. 

After denial of authority to lease the rights, BB rendered a token service under 
the operating authority to enable it to transfer such authority in a proceeding 
under section 5 (2) (a) of the act at a handsome profit. The Commission denied 
the application. That did not prevent BB from transferring operating rights that 
had been used by BB for profit, not for the purpose of providing the transportation 
authorized. The holders of BB’s capital stock, the operating rights representing 
BB’s only asset, sold the stock to a party that immediately reinstituted service 
under the BB authority. Competitors, therefore, were faced with new and addi- 
tional competition because the Commission has no control over transfers of such 
stock where the purchaser is not, or alleges he is not, connected with another motor 
carrier, or is connected with a small carrier where the motor vehicles involved are 
not more than 20. 

It is my belief, on information received, that the party purchasing the BB stock 
was connected directly, or indirectly, with another interstate motor carrier. If 
the Commission had the power to require purchasers of the capital stock, the 
controlling stock, of an interstate motor carrier to file an application under the 
provisions of section 5 (2) (a) of the act for approval of such acquisition, it could 
correct such situations. 

If it had the further power to consider all applications and/or petitions for 
authority to transfer, purchase, sell, lease, control, merge, consolidate, or contract 
to operate properties of motor carriers under the provisions of section 5 (2) (a 
of the act, regardless of the number of motor vehicles involved, or whether or not 
the persons filing such applications were carriers, noncarriers, or connected or 
affiliated with carriers, new services would not be created, whether by reactivation 
or joinder of rights, unless they were in the public interest. 

Such services, when instituted without a showing that they are needed or are 
in the public interest, have an adverse effect on all existing transportation agencies, 
railand motor. They are new, additional services that divert traffic and revenue 
from existing carriers. The approval of applications for authority to transfer 
operating rights under such circumstances is contrary to the national transporta- 
tion policy and the public interest. Yet the Commission has created a multitude 
of new services, maybe thousands, by its approval of the transfer of operating 
rights under the provisions of section 212 (b) of the act. 

(3) DD, hereinbefore referred to, obtained its rights under the grandfather 
provisions of the Interstate Commerce Act. They authorized operations over 
irregular routes in the transportation of general commodities, with exceptions, 
between New York, N. Y., and points in specified counties in northern New Jersey, 
on the one hand, and, on the other, points in a defined area in Massachusetts 
around Boston. DD retained general commodity rights between New York, 
N. Y., and certain New Jersey points, in the same counties, and Providence, R. L., 
and points in a defined area in Rhode Island and Massachussetts over regular 
routes. It could continue handling traffic to and from Massachusetts points, 
which it sold its authority to serve by interlining same at Providence, R. I. 

Thereafter it appears that the principals owning and controlling; DD, or others 
for their benefit, organized a new corporation, DDD. As a noncsrrier, the latter 
corporation acquired interstate rights under the provisions of section 212 (b) of 
the act from a small local carrier in the Boston area authorizing the transportation 
of general commodities, with exceptions, between points and places in Massa- 
chusetts within 15 miles of Boston, Mass. Thereafter DDD acquired the operat- 
ing rights of DD in another section 212 (b) application proceeding. The result 
of the section 212 (b) transfers, because of the unification of the rights, is a new 
service between the points named above. In addition, DD and/or those that own 
and control said DD and DDD made a handsome profit from the sale and purchase 
of operating authority without limiting their ability to provide an interstate motor 
common-carrier service between points in a highly competitive territory. 

(4) A, that had filed an application for a certificate to extend its operations 
filed an application under the provision of section 5 (2) (a) of the act for authority 
to purchase the operating rights of B and C. The Commission, after hearing, 
denied the application. A, that operated nearly 25 motor vehicles, thereafter 
established a new corporation, AA, to which was transferred approximately 13 
motor vehicles. AA then filed an application with the Commission under the 
provisions of section 212 (b) of the act to purchase the operating authority of D, 
which authorized operations between the two principal termini points that B 
had been certificated to serve, New York, N. Y., and Boston, Mass. 
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The Commission approved the section 212 (b) application for authority to 
purchase. Interested carriers had no notice of the filing of such application and 
were afforded no opportunity to protect their interests. Incidentally, D had 
provided no service under the operating authority transferred to AA for a number 
of years. 

The officers and stockholders of A and AA were substantially the same. Here 
A could not purchase the operating authority it desired under a section 5 (2) (a) 
application because such purchase was not consistent with the public interest, 
even though B was providing service over the routes it attempted to sell. Yet 
the parties controlling A accomplished their purpose by the means just stated, 
the filing of a section 212 (b) application by AA. The rights acquired were 
practically dormant for a number of years. A new service was created by using 
a section 212 (b) transfer to get around the requirements of section 5 (2) (a) of 
the act. 

(5) A filed an application for an extension of authority, which was denied by 
the Commission. Thereafter, A filed an application for authority under the 
provisions of section 5 (2) (a) of the act to purchase certain operating rights of 
B, in part of the territory it sought authority to serve under its application for 
an extension of rights. The Commission, denied the section 5 (2) (a) applica- 
tions of A for authority to purchase certain operating rights of B. Thereafter, 
A filed a section 212 (b) application for authority to acquire the rights of C. 
These rights authorized service in a portion of the territory A sought to serve 
under its extension application. The section 212 (b) application was approved. 
C, after selling its authoritv to A, registered its intrastate certificate under the 
second proviso of section 206 (a) of the act. Thereafter it was able to provide 
the same interstate service that it provided under the certificate issued by the 
Commission that it sold to A. Two services, therefore, exist now where there 
was but one before the approval of the section 212 (b) application. 

No notice is given by the Commission to parties interested in section 212 (b) 
application proceedings, and it does not require applicants to give notice of the 
filing of the application for authority to transfer. The transfer of the rights 
from C to A was accomplished without the knowledge of a single competitor. 
In a section 5 (2) (a) proceeding the Commission will not, as a general rule, 
approve transfers where a seller like C would retain like authority under a State 
certificate that could be registered with the Commission under the second pro- 
viso of section 206 (a) of the act. Now A has filed an application for authority 
to acquire the operating rights of D, under a section 212 (b) application, which 
rights give A authoritv to operate to other points it sought to serve under its 
extension application that was denied. 

Here, by the use of section 212 (b) applications, A has been able to obtain two 
extensions of operations between points where it could not show there was a 
public need for additional service. The extensions obtained under section 212 (b) 
applications were acquired without its being required to give any notice whatso- 
ever of its proposed action to interested parties. It had to give such notice when 
it filed its application for an extension of operations under section 207 (a) of the 
act. The adequacy of existing service and the adverse effect that new services 
have on existing carriers mean nothing in section 212 (b) proceedings. If you 
cannot get the extension you want under the provisions of section 207 (a) or 209 (b) 
of the act, where vou must give notice of the filing of the application to interested 
parties, then acquire the extension under a section 212 (b) application in a quiet, 
almost secret, informal proceeding. 

(6) A is a substantial carrier located at X. The C corporation which is domi- 
ciled at X was formed to purchase the operating rights of B. The rights of B were 
acquired June 13, 1950, by C under a section 212 (b) application proceeding, 
though B had provided no service thereunder for a long period of time. C corpora- 
tion thereafter on June 26, 1950, purchased the rights of D in another section 
°12 (b) application proceeding. The result of these two purchases approved by 
the Commission is a new service, additional operations, between New York, N. Y., 
and Boston, Mass., and a new reactivated service between points set forth in B’s 
certificate. After these matters were accomplished under section 212 (b) applica- 
tions, A, of X, transferred his operating rights to C Corp., of X, then, the name of 
C Corp. was changed to A. The maneuvering by the parties here could not 
have been suecessful, and two new services would not have been instituted, if 
the amendments suggested had been a part of the act. 

(7) A sold his rights to B. The transfer was accomplished under a section 
212 (b) application. A had identical intrastate rights which he thereafter regis- 
tered under the second proviso of section 206 (a) of the act. Existing carriers 
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were faced with the competition from two services instead of the one in existence 
before the transfer was approved by the Commission, and A was able to capitalize 
on the sale of his interstate certificate and continue his interstate common carrier 
service. 

(8) A, with authority to operate between Connecticut points and Albany, 
N. Y., purchased the operating authority of B under a section 212 (b) application 
proceeding. Thereafter, A purchased the operating authority of C under a like 
application proceeding. The applications in both instances were approved by the 
the Commission. In approving these applications, the Commission authorized 
the institution of new services between Albany, N. Y., and points in the Springfield 
area in Massachusetts and between Albany, N. Y., and Boston, Mass. An addi- 
tional service was created between western Massachusetts and Boston, Mass., 
because the seller in the second proceeding retained intrastate operating rights 
that were registered with the Commission under the second proviso of section 
206 (a) of the act. The seller was able to make $4,000 from the sale of its certificate 
and still provide the same service. 

(9) A, a motor carrier, had sought additional authority under an extension 
application, which was denied. A then sought authority to purchase regular 
route operating rights between New York, N. Y., and Boston, Mass., over vari- 
ous highways serving all intermediate points under a section 5 (2) (a) applica- 
tion proceeding. The Commission denied the application. A operated about 15 
motor vehicles. Later A purchased the capital stock of B that had acquired 
operating rights between New York, N. Y., and Boston, Mass., but provided no 
service thereunder. The operating rights represented the principal or only cor- 
porate assets. Thereafter, A transferred his own operating authority to B under 
a section 212 (b) application proceeding. By the purchase of the capita: stock 
here, A was able to reactivate the operating rights of B and institute a new service 
without the knowledge of the Commission or any interested parties. As a matter 
of fact, the Commission has no information relative to the ownership of the 
capital stock of any motor carrier other than a class | carrier. 
D, E, F, and G.) 

(10) A, that had provided little, or no, service under his operating rights, 
leased them to B for a very short period. The lease was canceled. Thereafter, 
an attempt was made by A to sell the operating authority to C. The application, 
a section 5 (2) (a) application, was withdrawn because A could not show that 
service had been provided, a requisite in any proceeding under that section of the 
act. Thereafter, A attempted to sell his operating authority to D in a section 
5 (2) (a) proceeding. The Commission denied the application. However, A 
was not to be frustrated. He filed an application under section 212 (b) of the 
act for authority to transfer the operating rights to E. A’s rights, that he had 
been attempting to dispose of and capitalize on for 3 years, were finally trans- 
ferred from A to E with the approval of the Commission under a section 212 (b) 
proceeding. Reactivation by E of operations under authority purchased from 
A created a new service between New York points and Philadelphia, Pa. 

(11) A, a motor common carrier, attempted under a section 5 (2) (a) proceed- 
ing to sell its operating authority to B. A had been providing little or no service 
under its certificated authority. The Commission denied the application. 
Thereafter, X, who is connected with C, a motor carrier, allegedly divested him- 
self of his interest in C and purchased the capital stock of A. A, its capital stock 
now in the possession of X, reactivated its operations. The result is new, com- 
petitive services today between Albany and New York, N. Y., and Massachu- 
setts points, and between points in the Springfield, Mass., area, and Connecticut, 
Rhode Island, and Massachusetts points. Again, a new service was created by 
the purchase of the stock in a corporation whose only asset was dormant operat- 
ing rights. 

(12) A, a motor carrier certificated by the Commission, sold its certificate 
authorizing service between all points in Massachusetts to AA, referred to in 
section 4 of this statement, at a very high figure. The transaction was approved 
under a section 212 (b) proceeding. A had provided local service only in the 
Boston area. Little, or no, service had been provided between the points he was 
authorized to serve in Massachusetts. AA, by the purchase, was able to extend 
its interstate operations in Massachusetts by reactivating operations under the 
dormant rights. Thereafter, A, that sold to AA, on February 29, 1949, registered 
on March 23, 1949, its certificate issued by the Commonweaith of Massachusetts 
authorizing the transportation of general commodities between points and places 
in the Commonwealth of Massachusetts. A by the registration of its intrastate 
rights under the provisions of the second proviso of section 206 (a) of the act was 


(See appendixes 
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able to provide the same service that it had been providing under the certificate 
issued by the Commission, which was sold to AA. Not only, then, was AA able 
to extend its interstate operations by acquisition of rights in a section 212 (b) 
proceeding, but a new interstate service Was created by A when the State cer- 
tificate was registered with the Commission. Existing carriers competing with 
A locally in Massachusetts for interstate traffic and with AA in interstate opera- 
tions were faced with new and additional competition. 

(13) A sought authority to provide new service between Albany, N. Y., and 
Boston, Mass., on specific commodities. The application was denied by the 
Commission because there was no need shown for the proposed service. There- 
after, in a section 212 (b) application proceeding, A purchased rights to provide 
the service he had proposed under the new service application. Again, presently 
certificated carriers are confronted with additional competition by the action of 
the Commission on applications for authority to transfer operating rights in 
section 212 (b) proceedings. 

(14) A purchased the rights of B authorizing operations between certain 
Connecticut points and New York, N. Y., in a section 212 (b) proceeding. There- 
after, A purchased additional regular route rights from C, in a like proceeding. 
The foregoing rights purchased were regular route rights for the transportation 
of general freight. Then A purchased rights from D authorizing the transporta- 
tion of general freight over irregular routes between Middletown, Conn., and 
Boston, Mass. This purchase was likewise approved by the Commission under 
a section 212 (b) proceeding. The result of the last acquisition under a section 
212 (b) proceeding is a new service between Boston, Mass., and New York, N. Y., 
without notice to, or knowledge of, existing carriers. 

If my recollection is correct, by the means of extensions of operations under 
section 212 (b) application proceedings and the purchase of the capital stock of 
corporations whose only assets are operating rights, rights that have been dormant, 
there have been at least 10 services instituted since the close of World War II 
between New York, N. Y., and New England points, either by the extensions of 
operations in the manner indicated herein, or the revitalization of operations 
under dormant certificates. These carriers now handle between two and three 
million dollars of revenue traffic annually. This traffic should be moving over 
the lines of authorized carriers that have maintained their service, expended their 
funds, and expanded their plant and facilities to meet the requirements of the 
public for service. Some of these carriers are now, and have been, facing financial! 
difficulty. The extent to which that difficulty is attributable to new services 
instituted in the manner outlined herein may never be known. But such services, 
in my opinion, have had an adverse effect on many of the competing carriers, 
particularly those that have experienced financial difficulty. That effect will be 
more noticeable as defense production slows down. 

The foregoing represents some of the situations where I have knowledge of new 
and/or additional services that have been created by the Commission itself by the 
administration of the provisions of section 212 (b) of the act. No doubt there 
are hundreds, maybe thousands, of other like situations. They indicate the 
necessity for adopting the amendments proposed to section 5 and section 212 of 
the act. It is only by the enactment of the proposed amendments that due con- 
sideration can be given to the adverse effect new and/or additional services have 
on existing carriers providing land transportation and the adequacy of the facilities 
they provide. It is impossible to get this consideration for land transportation 
agencies from the Commission now without amending sections 5 and 212 of the 
act to the extent hereinbefore indicated. 

In 1949, I wrote a 21-page memorandum to the Commission calling its attention 
specifically to situations like those presented to your committee. It adopted 
rules, but rules mean nothing unless it is possible to apply them. The rules and 
regulations prescribed by the Commission that relate to the transfer of operating 
rights under the provisions of section 212 (b) of the act cannot be effective because 
notice of the filing of applications for authority to transfer under this section is 
not afforded existing earriers. They are the parties that have knowledge of 
whether or not operating rights in areas in which they compete for traffic are active 
or inactive, or whether such rights are being held by persons not interested in 
providing the service authorized under such rights. Since existing land trans- 
portation agencies are not afforded an opportunity to call to the attention of the 
Commission conditions as they exist, or what the situation is with respect to the 
service provided under the operating authority to be transferred under a seetion 
212 (b) application for authority to transfer, the rules and regulations are not, and 
cannot be, effective. 
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Appendix B attached hereto, a copy of my letter to the Commission on January 
19, 1951, and appendix C, a copy of the reply from the Commission, if reviewed, 
indicate that it is impossible to get the action necessary from the Commission to 
properly protect the existing carriers, rail and motor, where section 212 (b) 
proceedings are involved. 

The Commission, where applications are filed for authority to purchase, lease, 
consolidate, or merge operating rights under the provisions of section 5 of the act, 
now requires applicants in such proceedings to give notice of the filing of the section 
5 application to competitors. Under such notice requirement, all interested parties 
are afforded an opportunity to protect their interests. 

The necessity for requiring applications for authority to purchase from persons 
that desire or contemplate the control of a motor carrier by the acquisition of its 
capital stock, I believe, has been amply demonstrated. The Commission has no 
control of, now, and has no knowledge of those that may control by ownership 
of the capital stock of motor carriers other than those that are class 1 carriers. 
It should have this knowledge. It should likewise have an opportunity and the 
right to check on persons seeking to acquire control of any motor carrier, or other 
land transportation agencies, by ownership of its capital stock. By the suggested 
amendment requiring such persons to file an application for authority to acquire 
control of a carrier by the purchase of its capital stock, or otherwise, and a require- 
ment by the Commission that such persons give notice to interested parties of 
the filing of such application, much of the maneuvering and subterfuge exercised 
by many persons in the past, will cease. The public interest will be better served. 

To give the committee some knowledge how little the Commission does know, 
or has information in its files, relating to the ownership of stock of carriers other 
than class 1, I have submitted copies of communications from the Commission, 
with certain data stricken, which emphasizes the point I wish to make on this 
amendment to section 5 relating to the purchase of the stock of a motor carrier. 
The communications referred to are marked ‘‘Appendices D, E, F, and G.” 

The amendments to section 5 and section 212 suggested can harm no one. 
Their enactment can further the purposes that the sponsor of 8. 2051 seeks to 
accomplish in providing this Nation with a more sound, adequate, efficient, 
economical land transportation system. 





APPENDIX A 
BEFORE THE INTERSTATE COMMERCE COMMISSION 
ICC Docket No. 
(Sub No. = 
Exhibit No. 
Witness 


Reproductions of the Employment Contract and Repurchase Agreement dated 
September 20, 1945, between __- Ti cients and A Company 


EMPLOYMENT CONTRACT 


Under date of December 1943, a contract of employment was entered into by 


and between H and A , partners doing busi- 
ness as __..Z Company _. as employers and X and 

3 Se as employees. Said contract was subsequently assigned by 
the ....-4 Company ee A San ORG K : 
partners doing business as A Company, - and still later said 
. = was released from his employment and from this contract. 


The following new contract is in substitution of said contract of December 
1943, and it is hereby agreed that the new contract shall be effective for all pur- 
poses as of May 1, 1945. 

The terms of the new contract are mutually agreed to be as follows: 

1. The A Company_ -- agrees to employ X ae 
operate and maintain its trucks and trailers, both those now owned by the com- 
pany and those subsequently purchased by it. This employment shall also in- 
clude the supervision of any additional employees who may be required in the 
operation and maintenance of said trucks and trailers. 

2. The term of this contract shall be for one year from the date thereof and 


from year to year thereafter provided however that either party hereto may 
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terminate it at any time by giving written notice of intention to do so at least 
six months before the termination date. 

3. The ___._... A Company agrees to pay to ______-_- BS ct oe. Per tls 
services the sum of Two Hundred and Fifty ($250) Dollars a month, payable in 
advance in equal semimonthly installments, on the first and the fifteenth of each 
month and in addition thereto to pay as a commission an amount to be computed 
as follows: 


(a) The full published carload freight rate between ___.__._. M ______-_. and 
the various destinations covered by said trucks on each trip, less the following 
expenses of operation, viz: the regular wages of _...._.__ X _______- and of any 


other employees engaged in operating and maintaining said trucks; insurance, 
taxes and registration costs incurred in the ownership and operation of said trucks: 
gasoline, oil, grease, repairs and servicing charges and all other expenses incidental 
to the operation of said trucks. This commission shall be payable from time to 
time as a balance shall appear, but at least as often as every three months. 

4. X ________ agrees to faithfully perform the duties of operating and maintain- 
oe said iageaeg and of supervising the operation and maintenance of said trucks as 

oresai 


Bo RRO sk ba huks A Company may assign its interest in this contract to any 
purchaser of its plan at _______- M _______-_ and such assignee shall have all 
rights which the _______- A Company now has under this contract, subject, 
however, to the right of _______- met ls ae to terminate this agreement by 


six- -months’ written notice. 
WirNEss our hands and seals this 20th day of September 1945. 


A ComMPANY 


Ry ors Bees ee ae 
Partner 
DRadceenbeenee aia a 2 
REPURCHASE AGREEMENT 
yas... ..... Bc meana  peerslvorliens ea , partners, doing busi- 
ness as the _______- A Company _-_-_-_.-.- have executed an employ ment contract 
WO” one ek ie ____ of even date and have purchased from ____.._.. X 


tet ___ certain trucks and trailers ! to be used in connection with said employ - 
ment, and 

Whereas the ________ A Cememeny. ... . . << is anxious to encourage ~~~ --- 
: __.. to faithfully serve as an employee in the operation and maintenance 
of said trucks in accordance with said contract of employment, 

Now, therefore, the ____.... A Company -----. Ne cok eget bo nton a oer 
agree as follows: 

Aer AaB he eae shall have faithfully performed his duties under 
said contract of employment, he may, on the termination of said contract by 
notice as provided therein or upon termination by agreement of the parties, pur- 
chase from the ___.__... A Company -.---_---- at any time within sixty days of 
such termination the following trucks and trailers, subject to any purchase liens 
which may be outstanding thereon, for the sum of Five Hundred ($500) Dollars: 


Trucks 
Year and make Engine aumber 
I AR i ek eee 99T—427906 
I a ee 100 A2-222941 
i le Go ced a tee 100 A73-—224745 
Se RR no md manion de Be ay asa an I 9178 
Trailers 
ed cata te tne ceniecenlh 55509 
GRO Pra Cn... ne a ec ce ceee ee he x panies 55510 
ae aes N77718 
Ry I ne eek 77648 
2. In the event that _____- X _______- shall die during the course of said 
employment the __- A Company oer shail pay to his executors or 


administrators a sum arrived at as set out below and payable in four equal install- 
ments, the first due thirty days after his death and the remaining installments 


| Information supplied—seller testified before ICC he received $500 for the fleet of equipment set forth 
above. 
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at intervals of four months. Said sum shall be computed by reference to the 
values hereby placed on the following trucks and trailers, less depreciation at the 
rate of 33% percent a year on the trucks and 16% percent a year on the trailers 
computed from May 1, 1945, but said depreciation shall not reduce the valuation 
of any truck or trailer then in condition for active operation to less than 33% 
percent of the value set out below. Any such valuations shall have deducted 
therefrom the amount of any purchase lien then outstanding on said trucks and 
trailers. The values placed on said trucks and trailers are as follows: 




















Trucks 
= ee ee Te es | - 7 .— v y 
Year and make Engine number} Value 
1941 Ford... eee a ee ee eee ae 99T-427906 | $800 
1941 White. : : pets re we eet oS Eee SE ..| 100A2-222941 | 1, 500 
1941 White. ___ t Ss gus gue leet ocus au Os 1, 500 
1938 International. -- . sia ; i seeiehs lth oak Gael 19178 | 800 
Trailers 
ao y ae: BL 
Year and make Engine number} Value 
1939 Fruehauf—30’_...___._._. ena oe aol. eels ee 55509 $1, 500 
EE CS FTI. ee ee ee : 3 55510 1, 500 
lt ei la a 7 : 2 N77718 | 1, 500 
1945 Trailmobile 30’ ._...._._- ene ; : os 77648 | 2, 500 
3. In the event that additional trucks or trailers are acquired by the A 
Company __.__._. in the future such new equipment will be dealt with by the 
parties by subsequent agreement. 
Ses at 2 _.. agrees on behalf of himself, his heirs, executors and 


assigns to assert no claim to said trucks and trailers described in this agreement 
other than the rights hereinabove set out. 

5. In the event that _.____.. X _..____. shall install one or more gasoline 
tanks and/or pumps on the premises Mi ac acu oe Company - tis Oe 
agreed that said tanks and pumps shall be the property of ‘ 
and that he shall have the right to remove them at any time. 

6. A Company agrees that, in the event of a sale of its interest in said trucks and 
trailers by it to anyone other than X , his heirs, executors, 
administrators or assigns, it will secure from said purchaser its acceptance of the 
obligations set out in this agreement. 


Witness our hands and seals this 20th day of September, 1945. 


A CoMPANY 
Bee nce a Se 


F >artner : 
By 


ASSIGNMENT 


wai is Ma a 8s oe B ip Oe. | <ee 
OB 28 oh Bees , partners ‘doing business eer Company 
ae Ue M sis th co oe ra , hereby assign 
and transfer for good and sufficient consideration to ; W Company having 
its principal place of business in ______-_-, all of the right, title and interest of 
said ee <2. and - K _.__.. in and to the following 
contracts but subject, however, to the obligations of said ae | 
and _ : K _______- set out in said contracts: 
@ Employ ment contract by and between said A and 
._... K ________, doing business as the A Company 
and ‘ X dated September 20, 1945. 
. Repurchase ‘agreement by and between said A and 
Rat K ________, doing business as the ________ A Company . 
Se Oe __. dated September 20, 1945. 


Witness our hands and seals this 22nd day of October, 1945. 
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MODIFICATION DATED JANUARY 6, 1948, OF THE EMPLOYMENT CONTRACT AND 
REPURCHASE AGREEMENT 
JANUARY 6, 1948, 
Mi chin cu ee 
Bi: ciation ; 

DrAR Srr: Pursuant to an understanding reached between us today, and, in 
consideration of the following mutual agreements and promises, it is agreed: 

1. Paragraph 3 of the Employment Contract dated September 20, 1945 between 
yOu “0 ed A Company , which was assigned to . W 
Company__._.--. on October 22, 1945, is amended in part as follows: 

(a) You are to receive for your services Two Hundred and Seventy-five Dollars 
($275.00) a month commencing with January, 1948 instead of Two Hundred and 
Fifty Dollars ($250.00) per month as provided in said Agreement. 

(b) In addition to the said wages to vou of Two Hundred and Seventy-five 
Dollars ($275.00) per month we will pay you as a commission on and after January 
1, 1948 the published rail carload freight rate in effect on January 1, 1948 between 
~aeecls ae and the various destinations covered by our trucks on each 
trip, computed at the actual truckload weight, less the expenses of operation 
described and itemized in said Paragraph 3 of said Agreement. 

2. Pursuant to the provisions of Paragraph 3 of the Repurchase Agreement 
dated September 20, 1945 between vou and 7 A Company--_-----. and 
which was assigned to W Company on October 22, 1945, it is 
agreed that trucks and/or trailers acquired since the execution of said Agreement 
and which may be acquired hereafter shall be treated in the same manner and 
covered by the same terms as those trucks and trailers listed in said Repurchase 
Agreement. 

All of the other terms and conditions of the aforementioned Employment Con- 
tract and Repurchase Agreement shall con.:nue in full force and effect. 

If this letter correctly states this understandtug will you kindly sign and return 
one copy. 


Very truly yours, 
a _. CoMPANY 


Director of Transportation 


ACCEPTED 


Z scnel 
AFFIDAVIT 
STATE OF ss 7} 
COUNTY OF Ss. 
Ciry OF 
e , being duly sworn, deposes and says: 
That he is employed by W Company , With its principal 


business in the city of ; that he has compared the attached exhibit, 
consisting of copies of the following four documents, with the originals thereof, 
presently in the custody of his said employer: 


1. Employment Contract dated September 20, 1945 between - -- _. A Com- 
pany and X ; 

2. Repurchase Agreement dated September 20, 1945 between \ Com- 
pany and Xx : 

3. Assignment dated October 22, 1945 assigning above named Contract and 
Agreement to W Company. 


4. Modification dated January 6, 1948 of the above described Employment 


Contract and Repurchase Agreement; 
that the said attached documents are full, true and complete copies of the originals. 


Subseribed and sworn to before me this 26th day of April, 1948. 


Notary Public. 


APPENDIX B 
JANUARY 3, 1951. 
Re Transfer of Certificates, section 212 (b), Interstate Commerce Act 
Hon. Wiiiiam FE. Ler, 
Chairman, Division 5, Interstate Commerce Commission, 


Washington, D. C. 


Dear Commisstonrr Lee: The Commission made two commendable steps 
during 1950 to correct abuses prevalent in the transfer of certificates and/or 
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permits under the provisions of section 212 (b) of the Interstate Commerce Act. 
Regulation No. 179.1 (revised) governing transfers of rights where parties acquire 
same for purposes other than providing the service authorized, and where the 
rights are dormant, has, to a considerable extent, put a damper on the peddling 
and/or transfer of such rights from and to parties who could or would participate 
only in a less than 20 motor vehicle transfer to avoid protest by interested carriers, 

This regulation, though a major step in the right direction, does not go far 
enough. Notice of some kind or nature of the proposed transfer must be given 
interested carriers. They know whether operating rights held by competitors 
are dormant or not, and generally whether persons acquiring such rights do so for 
purposes other than transportatioa. This suggestion was made in a 20-page 
memorandum I submitted to the Division on this subject in the fall of 1949, after 
referring to many situations where the transfer of dormant rights had been 
accomplished under section 212 (b) transfer applications. I respectfully refer 
you to said memorandum. 

Unless notice of the filing of applications for authority to transfer and/or lease 
operating rights under section 212 (b) of the act is given to competing and/or 
interested carriers, the good accomplished under Regulation No. 179.1 (revised) 
will be nullified. In a recent situation where the holder of the certificate was not 
providing service, the transfer under section 212 (b) was accomplished by setting 
up a corporation, a non-carrier, to take over the rights, after alleging in the appli- 
cation that there were operations. After this was accomplished the transferee, 
that had an apparent interest in the non-carrier corporation, had the name of 
such corporation changed to reflect his own trade name. Notice to presently 
certificated competing common carriers would have enabled the Commission to 
get the true facts in this proceeding. 

At the present time; I have a situation confronting me where a transferor 
knowing it would have opposition in a proceeding under section 5 of the act, is 
seeking to avoid notice and hearing, and cure a defect in its case, by an ingenious 
method, using a section 212 (b) transfer application as the vehicle. Though it 
alleges operations are being provided, notice to interested carriers in Rhode Island 
and Massachusetts would develop an entirely different situation with respect to 
many of its routes. 

The Commission, to accomplish its objective under Regulation No. 179.1 
(revised), must require transferors to give notice of the filing of the application 
for authority to transfer to competing carriers, a notice similar to that required 
when an application for a certificate or permit is filed; or the Commission should 
issue an order and serve on interested carriers similar to that used when application 
for certificates or permits are handled under the no hearing procedure, so that a 
reasonable time may be afforded presently certificated carriers to take action, if 
necessary, to protect their interests. 

This matter of notice is very important and necessary for the proper adminis- 
tration of the transfer provisions of section 212 of the act. The material set forth 
in my memorandum on section 212 transfers, previously referred to, supports my 
position on notice. The motor-carrier industry, and the many carriers I represent. 
will appreciate immediate action on this matter. 

Very truly yours, 
Francis FE. Barrerr. 





APPENDIX C 


INTERSTATE COMMERCE COMMISSION, 


Washington, January 4, 1941. 
Mr. Francis E. BARRETT, 


Attorney at Law, 
? Water Street, Boston 9, Mass. 


Dear Mr. Barrett: I have your letter of January 3 in which vou urge that 
notice of proposed transfers of operating rights under section 212 (b) of the Inter- 
state Commerce Act should be given to competing carriers. The matter of requir- 
ing such notice has been receiving most careful study by Division 5. As you are 
no doubt aware, a number of important legal, administrative, and practical 
factors are presented. All of them must be considered in reaching a sound con- 
clusion. I can assure you that the views expressed by you will be given con- 
sideration. 

With kind regards, T am 
Sincerely yours, 

Wn. FE. Ler, Commissioner. 
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APPENDIX D 


INTERSTATE COMMERCE COMMISSION, 
Bureau or Accounts AND Cost FINDING, 
Washington 25, February 12, 1952. 
Mr. Francis E. BARRETT, 
Attorney at Law, 7 Water Street, Boston 9, Mass. 
Dear Mr. Barrett: Your letter of February 4, 1952, addressed to this Com- 
mission, attention Mr. W. Y. Blanning, has been referred to this Bureau for reply. 
Huck’s Transfer, Inc., of Springfield, Mass., is not a motor carrier that 1s 
required to file detailed annual reports with this Commission, showing among 
other things, changes in stock ownership. We have no information on stock 
ownership of Huck’s Transfer, Inc., later than that shown in the Commission’s 
report in No. MC-F-4633, Chicago Express, I1nc.—Purchase—Huck’s Transfer, 
Inc., decided November 5, 1951. However, this is not conclusive that no change 
has taken place, as the stock may have changed hands under circumstances not 
subject to this Commission’s jurisdiction. 
Very sincerely yours, 
C. W. Emken, Director. 


APPENDIX E 


INTERSTATE COMMERCE COMMISSION, 
Bureau or Motor CaRRI£R8, 
Washington 25, November 15, 1951. 
Mr. Francis E. BARRETT, 
Attorney at Law, 7 Water Street, Boston 9, Mass. 
Dear Mr. Barrett: This is in response to your letter of October 25, 1951. 
Please be advised at this date our records show no transfers of stock made in 
the ownership, whole or part, and/or control of _______. Transportation Co., Inc., 
__....., or change in the past month in some, or all, of the stock, and/or contro] 
in the possession of competitive interests. 
Very truly yours, 
W. Y. Buannina, Director. 


APPENDIX F 


INTERSTATE COMMERCE COMMISSION, 
BurgeAU OF Moror CARRIERS, 
Washington 25, September 13, 1951. 
Re ————- Motor Lines, Inc., Docket No. MC 00000 and MC 00000 Sub 0. 


Mr. Francis E. Barrett, 
Attorney at Law, Boston, Mass. 

Dear Mr. Barrett: We are in receipt of your letter of August 27, 1951, in 
regard to the above-referred-to matter. 

We are unable to advise you whether or not the stock in the captioned carrier 
corporation has been transferred to other interests inasmuch as no such record is 
kept in this office. If the stock transaction requires the prior approval of the 
Commission, an application for such approval has not been submitted. 

Very truly yours, 
W. Y. Buannina, Director. 


APPENDIX G 


INTERSTATE COMMERCE COMMISSION, 
Bureav oF Moror Carriers, 
Washington 25, August 31, 1951. 
Mr. Francis E. Barrett, 
Attorney at Law, Boston, Mass. 

Dear Mr. Barrett: In responding to your letter of August 27, 1951, you are 
advised that certificate of public convenience and necessity was issued May 28, 
1951, to ———— Trucking Corp. This corporation is not among those which are 
required to currently list the holders of its stock. So far as our records are con- 
cerned, we are uninformed as to whether or not control of the corporation has 
recently passed into other hands. 

Very truly yours, 
W. Y. BLANNiNG, Director. 
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Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following letters and statements were made a part of the record 
following the conclusion of hearings, April 9:) 


LerreR From CHArues F, BRANNAN, SECRETARY, DEPARTMENT OF AGRICULTURE 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., April 15, 1952, 
Hon. Epwin C. JoHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear SENATOR JOHNSON: Both prior to and since the public hearings which 
started before your committee March 3, 1952, you have very kindly transmitted 
to me for comment thereon a number of bills and substitute bills to amend the 
Interstate Commerce Act. 

In heretofore acknowledging some of these bills a brief commentary was made 
with respect to a few of them and on March 25, 1952, witnesses for the Department 
appeared before your committee and testified at length on S. 2357, 8S. 2362, 
S. 2518, and S. 2519, which bills are considered of utmost importance to agri- 
culture. At that time vou granted the privilege of submitting additional comment 
either orally or by written statement. 

Several of the four bills referred to have since been the subject of single or 
multiple amendments; also a few original bills which were not directly transmitted 
by you, are also of interest to the Department. 

The purpose of this communication is to offer additional comment on the four 
bills enumerated above, in the light of the amending substitutes thereto, and to 
submit on behalf of the Department a statement of views and position on other 
bills presently of record. 

* * * . * * * 


S. 2351.—To the extent that this bill would change the present law it would 
have the tendency to freeze transportation facilities and retard the development 
of improved services. For these reasons we oppose the enactment of this bill. 

* * * * * * . 


CHARLES F. BRANNAN, Secretary. 


LetTeR From WALTER M. W. Spiawn, CHAIRMAN, LEGISLATIVE COMMITTEE 
INTERSTATE COMMERCE COMMISSION 
Marcu 24, 1952. 
Hon. Epwin C. JoHNSON, ' 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CHAIRMAN JOHNSON: Your letter of January 10, 1952, addressed 
to the members of the Commission and requesting comments and suggestions 
on a bill (S. 2351) introduced by you, to amend the Interstate Commerce Act 
by requiring that consideration be given to the adverse effect upon and adequacy 
of all other types of transportation providing similar service in the issuance of 
certificates of public convenience and necessity authorizing new rail, motor, or 
water service or extensions of such services, has been referred to our legislative 
committee. After careful consideration by that committee, | am authorized to 
submit the following comments in its behalf: 

The purpose of this amendment is to require the Commission to determine 
the effect upon and the adequacy of all other types of transportation already 
providing similar service in every application for authority for additional trans- 














224 DOMESTIC LAND AND WATER TRANSPORTATION 


portation by rail, by highway, or by water. While the amendment merely 
requires the Commission to give consideration to such adverse effect upon and 
adequacy of all other types of transportation already providing similar service, 
the implication seems to be that if the Commission should find that the new 
service would merely duplicate existing service it would be the duty of the Com- 
mission to deny the application. 

Under this amendment it might be argued that if a railroad could furnish 
sufficient cars to handle the business originating along its line, no motor carrier 
should be granted a certificate of convenience and necessity to solicit traffie which 
otherwise would move by rail, provided it could be shown that such movement 
would be practicable; or that a barge line should not have a certificate of public 
convenience and necessity if it could be shown that a competing carrier on the 
highway paralleling the waterway or a railroad serving the terminals which would 
be served by the new barge line, or any combination of them, could, either with 
existing facilities or merely by expanding their facilities, take care of the move- 
ment of traffic contemplated in the application. In such situations, it would seem 
to be the duty of the Commission to deny the application. If this language 
does not have such a meaning, then its meaning should be clarified. 

The Commission now gives consideration to existing facilities. Under the 
existing statute, the question of the adequacy of existing facilities, or of the 
adverse effect of such facilities of granting an application to a new company, may 
be urged upon the Commission. It would seem that the sponsors of this amend- 
ment believe that the Commission does not give enough weight to such testimony. 
The amendment merely requires that the Commission give consideration to the 
adequacy of existing facilities and the adverse effect upon such facilities of granting 
a new certificate of convenience and necessity to the applicant. Just bow much 
weight shall be given to testimony along these lines is not indicated, but no doubt 
the sponsors of the amendment believe that such consideration by the Commission 
as they contemplate if this amendment is enacted would make it much more 
difficult for an applicant to obtain authority for a new or additional transportation 
service. 

The result of this amendment would be to clarify the statute in this respect. 
Certainly the effect on competing carriers has been urged again and again in appli- 
cations for certificates of public convenience and necessity, and such evidence has 
been given consideration by the Commission. It may be that this amendment 
will serve to point up to applicants the importance of presenting testimony as 
proof that the authority sought would not result in undue diversion of traffic 
already adequately served by existing carriers. 

One objection to the proposal is that it would encourage the railroads to appear 
and present evidence in opposition to the applications in practically all motor- 
carrier proceedings. This would substantially lengthen the time of hearing and 
the record. It would put the applicant for authority to operate motor carriers on 
the highways to much expense, drag out the time for hearing the application, and 
encourage appeals to the courts merely to delay granting of new authority. 

This amendment seems to assume some change in national policy with reference 
to transportation by common carriers on the highways. At present there are 
more than 20,000 such certificated operators. That means that most of them are 
small companies with limited operations and facilities adequate only for such lim- 
ited authority. This proposal would make it difficult in the future for small 
operators to obtain permits, would perhaps encourage unifications, consolidations, 
the elimination of the small company, and the building up of a few Nation-wide 
dominant motor-carrier companies which would undertake to parallel the inter- 
city service of the rail carriers and of the water lines. 

Respectfully submitted. 

Watrer M. W. Spawn, 
Chairman, Legislative Committee. 
CHARLES D. MAHAFFIE. 

Joun L. Rocers. 





STATEMENT OF CHARLES E. BLaINne & Son, TrRaFFic MANAGERS, PHOENIX, ARIZ. 


S. 2351 is an effort on the part of the carriers, principally the railroads, we think, 
now subject to the act to avoid the consequences of added competition, and the 
necessity of making their rates on basis of cost of performing transportation, plus 
reasonable profit. The present law requires that before existing railroads, com- 
mon carriers by motor vehicle or water lines can lawfully extend their services, 





CR PAL ST ai Nae ai, SR TR Te hi Po ees A a i ei a 





(és RSS eS 


mat: 


si by 





or 
mo 

file 
fro 
con 
exis 
tral 
cer 
tior 
the 
sity 
€ 
pre 
tior 
was 

22: 
25,2 
rail 
con 
to a 
miss 
and 
Dur 


railr 
and 
miss 
and 
tran 
such 


traff 
mad 
profi 
estal 

M 
in ut 
com] 
con 
dere¢ 
long- 
versa 
by tl 
roads 
repes 
incre 

Th 
term 
there 
and f 
can | 
defen 
this i 

Th 
gener 
woul 
of ra 
addit 





Le 


ar 
yr- 
nd 
on 
nd 


ice 
are 
are 
m- 
all 
ns, 
ide 
er- 


RIZ. 
ink, 

the 
plus 
om- 


ices, 


a 
& 
# 





BO beat, beat 


DOMESTIC LAND AND WATER TRANSPORTATION 295 


or additional railroads construct new lines of road and begin operation or new 
motor carriers and water lines start operations as comman carriers, they must 
file applications with, and secure certificates of public convenience and necessity 
from, the Commission. The railroads have the authority to and do transport all 
commodities in any quantity between all points served by them whereas the 
existing motor carriers and water lines now hold certificates authorizing them to 
transport a specific commodity or a limited number of commodities between 
certain points. Before such motor carriers or water lines can extend their opera- 
tions to any other commodity or commodities or increase the points served by 
them, they must procure additional certificates of public convenience and neces- 
sity covering their proposed operations. 

Out statement that the railroads are the principal proponents of S. 2351 is 
predicated on the well-known fact that the rail lines reached their peak construc- 
tion in 1916 when the mileage owned by the steam railways in the United States 
was 254,037 miles. Subsequent thereto the mileage declined 30,258 miles, or to 
223,779 miles as of December 31, 1950. The decline between 1930 and 1950 was 
25,273 miles. Since 1930 there have been relatively few applications filed by the 
railroads to extend their lines or for the construction of new lines. However, 
concurrently, there have been hundreds of applications filed by them for authority 
to abandon portions of their mileage. On the other hand, as shown by the Com- 
mission’s annual report for 1950, the motor carriers and water lines have filed, 
and are filing, numerous applications for certificates of convenience and necessity. 
During the year ended October 31, 1951, the Commission received 8,711 such 
applications from the motor carriers and 62 from the water lines 

By 8. 2351 it is sought to amend section 1, paragraphs 18 and 21, applving to 
railroads, sections 207 (a) 208 (a), respecting motor carriers, and section 309 (ec) 
and 309 (d), relating to water lines, by making the criteria governing the Com- 
mission in the disposition of applications for certificates of public convenience 
and necessity, “the adverse effect upon and the adequacy of all other types of 
transportation already providing similar service.”” We respectfully submit that 
such proposed legislation is not in the interest of the shipping public, which pays 
and bears the rates, but is wholly to the advantage of the railroads. 

While there are two theories of rate-making, the value of the service and the 
cost of the service, the railroads from time immemorial have disregarded the 
latter theory and made their rates under the former theory, largely on ‘what 
their traffic managers thought the traffic would bear,’ and in the majority of 
instances the basis of such rates was “‘all the traffie could bear.’’ With the 
advent of the motor carriers and the rejuvenation of the water lines the rail- 
roads, generally, continued their former practice of rate-making although they 
have in many instances reduced rates between certain points and on specified 
traffic in order to regain some of the tonnage. However, the railroads have never 
made their rates on the basis of the cost of performing the service plus a reasonable 
profit. Neither have the motor carriers nor the water lines. ‘They have simply 
established rates slightly lower than those of the rail lines. 

Moreover, the three sets of carriers have competed and are competing for traffic 
in utter disregard of their respective relative economy and fitness; the railroads 
compete with the motor carriers on the short-haul traffic and the motor carriers 
compete with the railroads on long-haul traffic. Thus, the railroads have squan- 
dered, and are squandering, the revenues which they obtain from the profitable 
long-haul traffic in competing with the motor carriers on short-haul traffic, and vice 
versa the motor carriers have dissipated and are dissipating the revenues received 
by them on the profitable short-haul traffic in their competition with the rail- 
roads on long-haul traffic. Then both the railroads and motor carriers have 
repeatedly filed applications with the Commission for horizontal percentage 
increases in all of their rates, one of which is now pending. 

The Congress created the Board of Investigation and Research, hereinafter 
termed “Board,” under title III of the Transportation Act of 1940. Seetion 302 
thereof named as the first duty of the Board, to investigate ‘‘the relative eeonomy 
and fitness of carriers by rail, highway, and water; the methods by which each type 
can and should be developed for commerce, the postal service and national 
defense.”” It is to be regretted that the Board never got around to discharging 
this important duty. 

Therefore, the carriers by rail, highway, and water have each continued to, 
generally, make their respective rates ‘“‘on all that the traffic would bear.”’ 8S. 2351 
would, if enacted into law, enable the carriers to continue such unsound method 
of rate construction, by affording them protection against the inauguration of 
additional competition, and thus delay the time each form of transport must make 
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their rates on the sound economic principle of their respective abilities to serve 
the publie economically and efficiently at the lowest cost consistent with the fur- 
nishing of their services. 

Hence, we consider S. 2351 as being wholly inimicable to the congressional 
policy of preserving an essentially competitive transportation system. 

The Congress, in our opinion, can more properly accomplish what it apparentiy 
had in mind when it directed the Board to investigate the relative economy and 
fitness of carriers by rail, highway, and water, if it will merely provide that the 
rates of each form of transport must be made on the basis of the cost of performing 
the service, including a reasonable profit. This done, the traffic will naturally 
divide itself between the various media of transportation on the sound economic 
principle of their respective abilities to serve the public economically and efficiently 
at the lowest cost consistent with the furnishing of their services. 

We will adduce evidence before the Senate Committee on Interstate and 
Foreign Commerce in opposition to 8. 2351. 

Therefore, we recommend that our principals oppose 8. 2351. 


(Norr.—The following statements concerning S. 2351 will be found 
in hearings of April 9, by the following witnesses and under the fol- 
lowing bills: Arthur D. Condon, general counsel, Trucking Industry 
National Defense Committee, Inc., on behalf of David Beck, chair- 
man of the committee and executive vice president, International 
Brotherhood of Teamsters (see hearings on S. 2518); Frank A. Lef- 
fingwell, secretary-treasurer, The Texas Industrial Traffic League 
(see S. 2754); Kenneth L. Sater, counsel, Ohio State Industrial 
Traffic League (see S. 2349).) 
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DOMESTIC LAND AND WATER TRANSPORTATION 
S. 2352, Establishing Fees for Services Rendered by I0C 


[8. 2352, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request) ] 


A BILL To establish annual license fees for services rendered by the Interstate Commerce Commission 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 18 of the Interstate Commerce 
Act is amended by inserting at the end thereof the following: 

‘‘(3) Each person holding a certificate, permit, or license under this Act shall 
pay to the Commission annually such license fee as the Commission shall determine 
to be fair and reasonable for such certificate, permit, or license for the purpose of 
reimbursing the United States for the costs of administering this Act. Such fees 
shall be covered into the Treasury.” 


Unitrep Stares SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 8, 19652. 

The committee met, pursuant to call, at 10 a. m. in the caucas room, 
Senate Office Building, Washington, D. C., Senator Edwin Johnson 
of Colorado (chairman) presiding. 

Present: Senators Johnson presiding, O’Conor, Tobey, Capehart, 
and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 


Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF JACK GARRETT SCOTT, GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF MOTOR BUS OPERATORS 


Mr. Scorr. We vigorously oppose the enactment of this _ bill, 
S. 2352. It would impose upon all carriers holding certificates, 
permits, or licenses from the Commission an annual fee or tax in an 
amount to be determined by the Commission. It is quite apparent 
that it is not an imposition in the nature of a docket fee to help bear 
the expenses of the Commission in administering the act, but is just 
a plain annual and continuing tax to be levied for the sole purpose of 
raising general revenue. 

Mr. Scorr. I do not know too much about the taxes of other types 
of carriers, but I do know that motor carriers now are so burdened with 
taxes of various kinds that they cannot well stand any more. 
‘They pay every kind of general tax that all other businesses have to 
pay, such as income, excess profits, ad valorem, and the rest. In 
addition, they are loaded down with a host of special taxes, such as 
excise taxes on gasoline, fuel oil, equipment, parts, and tires, and an- 
other host of highway use taxes, such as registration and license fees, 
bus-mile, seat-mile, or passenger-mile taxes, gross revenue taxes, 
and many others. The total of these special taxes on highway vehicle 
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users for 1950, including Federal excise taxes, special city and county 
taxes, and bridge, ferry, and tunnel tolls, amounted to about $4% 
billion. It seems to us that whenever the Federal Government or 
the States or counties or cities feel that they need some additional 
revenue, they pick out the luckless motor-vehicle owner as as sort 
of natural target and soak him. 

Senator Bricker. I do not think he could claim any exclusive 
right to that classification. 

Mr. Scorr. Senator, I think all of us feel, just being realistic, 
that we are getting soaked. 

Senator Bricker. Everybody is getting it. This provision, such 
as in the bill S. 2352, was put in the last appropriation bill, was it 
not? 

The CHarrMAN. That is right. 

Senator Bricker. It covers every commission and board of the 
Federal Government that is rendering services. 

The CuarrmMan. The object of that is to place the commissions on 
& pay-as-you-go basis. It is a system and custom and tradition of 
State governments to keep each bureau more or less on a self- 
supporting basis. 

Mr. Scorr. Out in our good State of Colorado, Senator, the Public 
Utilities Commission has the authority to charge and does charge 
docket fees, for example, when you file an application before the 
commission of any kind. But they are not of a kind or character 
which carries the expenses of the commission. The legislature very 
wisely thought, I am sure, that the Public Utilities Commission is 
performing a service in the interests of the public and not primarily 
in the interests of the carriers. We would have no objection to a 
docket fee idea which in part would assist in any given application 
to carry the costs of processing that application, but this business of 
an annual tax that continues all the time under the circumstances 
does not make sense to us. 

Senator Capesart. This might be a good idea of putting the com- 
missions on their own footing, providing that the taxes paid to the 
commission were deductible from other taxes, so that it would not add 
to their tax burden. 

Mr. Scorr. That of course would not be nearly so objectionable. 
As I haye said, the main reason that we oppose this is that it would 
increase our total tax bill and we cannot afford it. 

Senator CapeHartr. Do you understand that the tax you pay under 
this bill might well be a tax deductible? 

Mr. Scorr. I do not so understand. I think it is another tax added 
on the other taxes. 

Senator Bricker. It is a part of the cost of operations, is it not? 

Mr. Scorr. Of course it could be deducted from income taxes as 
a@ tax. 

Senator Carpeuartr. I mean your Federal income taxes. 

Mr. Scorr. Yes, sir. 

Senator CapEHArt. The purpose I assume is to put these commis- 
sions on a self-supporting basis. No one can quarrel with that. But 
on the other hand I would think that all taxes that were paid for that 
purpose ought to be deductible from the regular taxes. 

Mr. Scorr. Deducting them as an expense, in competition with 
income taxes is one thing. 
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Senator Capgenart. If they lose money of course they would get 
no benefit from the suggestion that I just made. 

Mr. Scorr. We hope that our total tax bill will not be increased. 
That is the point that I make. 

Senator Capenart. Is not the best thing to reduce all taxes and 
have no more? 

Mr. Scorr. Absolutely. 

The CuarrMan. In how many States do you pay an identical tax 
of this kind? 

Mr. Scorr. I do not believe that I could answer that. I would 
say in a majority of them there is a docket fee sort of tax. I do not 
know of any tax of this kind existing in the States. 

The CHarrMan. You do pay some sort of service tax to the State 
commissions in nearly every State, do you not? 

Mr. Scorv. I rather think that that isso. Of course my experience 
before the State commissions is limited to our neighboring Western 
States. I think in every one of those in which I have the privilege of 
practicing we had to pay a $10, $20, or $25 docket fee, something of 
that kind, when we filed application. Nobody objected too much to 
that. 

We feel very strongly that the Interstate Commerce Commission 
should be given more funds than it has had in recent times if it is to 
perform efficiently and thoroughly all of the important functions which 
Congress has imposed upon it. But even if the proceeds of the tax 
proposed under this bill should go to the Commission, still the principle 
would be unsound. 

Carriers in this country have been subjected to regulation not for 
their benefit but for the primary purpose of protecting and promoting 
the public interest. This is made clear by the national transportation 
policy which states that the ultimate and primary aim of regulation 
is to develop and preserve a national transportation system ‘‘adequate 
to meet the needs of the commerce of the United States, of the postal 
service and of the national defense.’”’ This being true, the real 
beneficiary, the public, should pay the cost of administering and 
enforcing the law, and not the carriers to whom many parts of regula- 
tion are unduly onerous and not particularly beneficial. 

Whenever this country gets to the point that it is felt necessary to 
assess the tremendous cost of administering the Agriculture Depart- 
ment against the farmers, who are its main beneficiaries, or of the 
Labor Department against organized labor which is its primary bene- 
ficiary, then it will come with more logic and justness to require 
carriers to pay the expense of their regulation. We hope and trust 
that S. 2352 will not be approved. 

Senator Bricker. It might be a good way to limit the expanding 
Government that we hear so much about. 

Mr. Scorr. I think it would have salutatory effects, Senator. 


STATEMENT OF JOHN R, MAHONEY ON BEHALF OF ASSOCIATION 
OF INTERSTATE COMMERCE COMMISSION PRACTITIONERS 


_ The Cuarrman. Mr. Mahoney, your full statement will be inserted 
in the record as handed to us. If you wish, you may proceed. 
Mr. Manoney. I do not propose to read the statement. Rather, 
I propose to comment on it or high light it for you gentlemen. 
96736—52—17 
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(The document referred to is as follows:) 


STATEMENT OF JoHN R. MAHONEY ON BEHALF OF ASSOCIATION OF INTERSTATE 
CoMMERCE COMMISSION PRACTITIONERS IN OpposiITION To 8S. 2352 


My name is John R. Mahoney. I am associated with the law firm of Lord, 
Day & Lord of New York and Washington. I am largely engaged in representing 
motor carriers, water carriers, and shippers, before administrative bodies such as 
the Interstate Commerce Commission, the Federal Maritime Board, and 
the courts. I appear today on behalf of the Association of Interstate Commerce 
Commission Practitioners in my capacity as chairman of a special committee on 
fees to oppose Senate bill 2352, which would amend section 18 of the Interstate 
Commerce Act by requiring the Commission to levy a yearly license fee on each 
holder of a certificate, permit, or license. 

The association was organized in 1929 and has over 3,400 members throughout 
the United States who represent a wide range of shipper and carrier interests 
concerned with matters coming before the Interstate Commerce Commission. 
A prime objective of the association is to promote the proper administration of the 
Interstate Commerce Act. The members of the association and the various 
shipper and carrier interests they represent are deeply concerned not only with 
the policy of Senate bill 2352 in general but also with its particular effect upon the 
Interstate Commerce Commission and its ability to function as an independent 
and impartial agency in the regulation of the different transportation agencies 
subject to its jurisdiction and to adjudicate issues between shippers and carriers 
coming before it. 

When 8. 2352 was introduced in the Senate on January 10, 1952, copies were 
distributed by the practitioners’ association to all members. The association’s 
committee on fees, which includes transportation lawyers from every section of the 
country, met in Washington on January 17 and considered the bill at some 
length. Thereafter, they voted unanimously to recommend to the membership 
of the association that the bill be opposed. 

At a special meeting of the association held in Washington on February 18, 
the members all adopted unanimously a resolution opposing in its entirety 
Senate 2352 and authorizing its officers to present its views in opposition to this 
committee. 

The grounds on which the practitioners oppose this bill are as follows: 

(a) The bill appears to be a pure revenue measure. Although it speaks in 
terms of license fees, it might better be called what it really is: a tax. 

(b) The bill would empower the Interstate Commerce Commission to impose 
a tax for the direct or indirect support of itself. Congress would in effect be 
turning over to the Commission its taxing power. 

(c) The bill would weaken the traditional independence of the Interstate 
Commerce Commission. 

(d) The bill, although providing for reimbursement of the Government, would 
not help the Commission to meet its pressing need for sufficient operating funds. 

(e) The bill would impose an intolerable burden on the already overworked 
Commission by forcing it to determine the “fair and reasonable” fee for a 
certificate. 

(f) The bill contains no workable standards for the Commission’s guidance in 
administering it. 

(g) The bill unfairly distributes the burden of support among the carriers 
subject to the act and is, in essence, class legislation. 

(kh) The bill would not relieve the taxpaying public of any load since the carriers 
would be forced to pass on the cost to the public in the form of higher rates. 

If this bill were to be enacted, Congress would in effect be turning over to an 
ir.dependent regulatory agency part of its basic constitutional authority to levy 
taxes. Although the bill is couched in terms of reimbursement for costs of 
administration,”’ its practical purpose is to serve as a pure revenue measure. 
Proof of this fact is to be found in the provision that the fees collected thereunder 
would be covered into the Treasury. To understand the dangers which could 
result from the conversion of the Interstate Commerce Commission from its 
traditional position as the prototype of independent regulatory agencies into that 
of a tax-collecting arm of the Federal Government, it is necessary to consider 
briefly the history of the Commission. 

Sixty-five years ago when Congress enacted the Interstate Commerce Act it 
had no background of administrative law on which to draw. The congressional 
debate at the time shows that there was a strong undercurrent ot opinion which 


wanted to place the Commission directly within the executive framework. 
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Another group in Congress was distrustful of delegating any judicial power to such 
an agency and proposed to leave all such power in the courts. 

In its early years, the Commission was put under the supervision of the Depart- 
ment of Interior and forced to report annually to that Department. This link 
with the executive was broken in 1889 when the act was amended to require the 
Commission to report directly to Congress. It has maintained that position ever 
since. Congress has traditionally respected the independence of the Commission. 
In fact, it has fostered this indepei:dence by allowing it to operate within the broad- 
est possible framework. From time to time it has amended the Interstate Com- 
merce Act by bringing new segments of the transportation industry within the 
jurisdiction of the Commission. The Commission for its part has accounted for 
its stewardship by its annual reports to Congress and has from time to time 
suggested legislation to Congress which would aid it in carrying out its duties. 

Congress has recognized from the beginring that the Commission’s primary job 
is to provide fair and impartial recognition of all modes of transportation, to pre- 
serve the inherent advantages of each, and to prezerve a national transportation 
system adequate to meet the needs of the commerce of the United States. Any 
agency required to sit in judgment on great economic issues which affect the ertire 
country must necessarily be independent of any of the groups it is regulating. 

From its inception in 1887, the Interstate Commerce Commission has had to 
act in a quasi-judicial capacity in judging complaint cases brought by the shippers 
against the railroads and other segments of the transportation industry. The 
Commission was set up originally in response to a public clamor for a body which 
could basically protect the over-all public interest. In its early stages, its specific 
job was the protection of the smaller shippers against the financial giants repre- 
sented by the railroads and big shippers. The dramatic rise of competing forms 
of transportation has added additional responsibility so that now to an increasing 
degree it must also sit as the referee in balancing the needs of one segment of the 
transportation industry against another. 

The attitude of the public and the courts with respect to the Commission’s 
quasi-judicial role was best expressed by the Supreme Court in the case of Inter- 
state Commerce Commission v. Rock Island Railroad (218 U. 8. 88). There the 
Court said at page 102: 

“The Commission’s judicial funetions ‘are to be exercised in the coldest 
neutrality.’ ”’ 

Under our judicial system it is inconceivable to envisage a court deciding an 
issue between opposing litigants in an adversary proceeding such as is conducted 
daily before the Commission where one of the litigants is responsible directly or 
indirectly for the payment of fees to support the court. Yet, this situation would 
result if Senate bill 2352 were enacted. Since the Commission must sit as a judge 
daily in complaint cases brought by the shippers against one or another segment of 
the transportation industry, it is all important that it be kept free from even the 
inference of pressure. Consciously or unconsciously, the carriers who would be 
called upon under Senate bill 2352 to “pay to the Commission annually such 
license fee as the Commission shall determine to be fair and reasonable * * * 
for the purpose of reimbursing the United States for the cost of administering this 
Act”’ would inevitably feel that they were paying for the administration of the act 
even though none of the funds paid went directly to the Commission. 

This bill, if enacted, would inevitably undermine the confidence of the shippers 
who have traditionally come to the Interstate Commerce Commission for redress. 
Even under the present system where the Commission properly obtains its funds 
as the result of congressional grant, it is occasionally accused by one type ot carrier 
of favoring another. ‘These charges, although unfounded, would assume a real 
significance if made by disgruntled shippers when the railroad, trucking, shippine 
and forwarding industries were paying for the support of the Commissier 

The practitioners conceive it to be their job as members of the Interstate Com- 
merce Commission bar to do everything possible to protect the Commission’s 
integrity and to make the strongest possible representation to Congress in this 
instance where they believe that Congress unwittingly would be threatening the 
Commission’s independent position. 

The practitioners concede that, particularly in recent years, the Commission’s 
position has become intolerable because of the failure on the part of Congress to 
appropriate enough money for it to carry out even its minimum assignments. To 
get a true picture, you gentlemen need only consult the Commission’s annual 
report for 1951, which has just been published. There, at pages 130 to 133, the 
Commission sets forth graphically the effect of reduced appropriations on the qual- 
ity of its work. The practitioners recognize that unless sufficient money is made 
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available to the Commission the quality of work will slip still further, because the 


Commission will be unable to attract a continuous stream of devoted public ser- tin 
y vants to carry on in the traditions of the past. To meet this problem, the prac- po 
¢ titioners are making the most strenuous possible representations before the Bureau ; 

of the Budget and the proper legislative committees on behalf of the Commission. 4 for 

The practitioners, although anxious to help the Commission, do not want to seize 3 tio 

on any measure in desperation. This bill would not aid the Commission in any the 

wise, since money collected thereunder would flow to the General Treasury. % wh 

Therefore, it would be of no more use in meeting the Commission’s problems than opt 

the billions of dollars which have been collected by the Government in the form of the 

transportation taxes in the past 10 years. 3 be 

If Senate 2352 were to become law, the carriers would necessarily have to i rai 
treat the tax as they did the transportation tax and add it to their charges as an ; age 
operating expense. The net result would be that the shipping public would in 3 ser 
the last analysis be paying for the tax imposed on the carriers by the bill. bas 

The net effect woula be that the Commission, which is alreaay overburdened, ‘ 
would have to find scme way of administering an unworkable measure. Under ‘ bu 
the provisions of the bill, the Commission would be required to find some manner Th 
of differentiating fairly and reasonably among tens of thousands of carriers. : or | 

These carriers vary in their gross business from a few thousands to many millions par 

yearly. If the Commission were to impose a yardstick of the gross business § Sor 

done yearly, it could easily encounter the anomalous situation where two carriers or ¢ 
doing widely disparate gross business net commensurate figures. To state the sigt 
problem is enough to show the insuperable difficulties which the Commission j sior 
would encounter in trying to evaluate the yearly value of a certificate, permit, or - a ma 
license to the individual carriers. Such a task would be an intolerable burden 3 7 
for the Commission, d car 
In considering certificates, permits, or licenses under parts I to 1V of the Inter- 4 ( 
state Commerce Act, it is important to distinguish among the various carriers. j and 

For the most part, carriers by railway do not hold interstate certificates, permits, the 

or licenses, since they existed prior to the institution of certification. Many of ; pro 

them hold certificates under section I (18), authorizing abandonment or exten- = ( 
sions of their lines. However, section I (18) was not enacted until the Trans- 4 lice: 
portation Act of 1920. By that time the railroad plant had been long since ( 
substantially completed. From 1930 to 1946, 12.6 miles of track were abandoned j dee 
for every mile constructed. tion 

Consequently the certificates held by most railroads bear little or no relation- I 
ship to the total railroad right-of-way. 4 Inte 

The position of the motor carriers, water carriers, and forwarders is in marked star 
contrast to the railroads. Motor carriers were not regulated until 1935, and i ver) 
water carriers and forwarders until the 1940’s. Congress chose to use the method 3 bey 
of certification or permit to reach these three groups. In effect, it set ‘grand- = ther 

father” dates ana authorized continuing of operations as they were conducted & T 

up to or on that date. These ‘‘rights’’ were confirmed by so-called grandfather z its 1 

certificates or permits or, in the case of brokers, ticenses. In the case of motor z cate 

carriers, 70,000 were classified as common or contract carriers. Thereafter car- 3 “ 
riers who sought extensions or changes or who wanted to be admitted to the j an ¢ 
industry were forced to apply for their respective permits, certificates, or licenses the 
prior to their entering the industry or to their extending their routes within the E dele; 
industry. 4 and 

The dual object of certification is to protect the public by foreing carriers to ‘ conf, 

adhere to minimum standards of safety and insurance and to maintain rates 547) 

which protect the public, by providing for some stability. This results in the a merc 

prevention of easy access into the industry and protects the public by preventing 4 supy 

undue and destructive competition among carriers. : t 

The method of certification also prevents excess investment in carrier facilities Con 
which are not justified, but nonetheless provides a competitive whip for the 3 term 
maintenance of adequate service. Se 

Therefore, possession of a permit, certificate, or license may mean any one q carri 
of the following to a carrier subject to the Commission’s jurisdiction: 4 act § 

(a) It may just confirm the so-called grandfather operation. In the case of 4 the | 

a motor carrier subject to part II this would confirm operations conducted in 1935; 3 pern 

for a water carrier subject to part III it would confirm operations conducted in a valu 

1940; and for a forwarder subject to part IV it would confirm operations conducted from 

in 1942. 4 freec 

(b) It may give formal evidence that operating authority applied for since the : the ( 


“grandfather” date was consistent with the public interest or that public cop- 
venience and necessity required such operation. 
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(c) If held by a railroad subject to part I, it shows only that the carrier at some 
time since 1920 asked for and obtained permission to abandon or to extend a 
portion of its line. 

Any attempt by the Commission to determine a fair and reasonable license fee 
for a certificate or permit would necessarily by foredoomed to failure. In addi- 
tion to the problem posed above of how the Commission could distinguish among 
the certificate or permit holders in the same class, there is the more serious problem 
which arises because the certificates held by the railroads bear no relation to their 
operations. If the United States is to be reimbursed for the cost of administering 
the Interstate Commerce Act, surely it is essential that one of the major carriers 
be expected to bear its share of the load. Most of the certificates obtained by the 
railroads under section 1 (18) were issued in order to effect abandonment of track- 
age. Presumably these certificates expired when the trackage was removed and 
served only as a protection to the carrier. They certainly could not serve as the 
basis of a license fee. 

There is another and even stronger reason why the bill unfairly distributes the 
burden of support among the carriers which comprise the transportation industry. 
This arises because, in addition to the carriers which possess certificates, permits, 
or licenses, there are many other carriers, both motor and water, which have been 
partially exempted from the regulatory features of the Interstate Commerce Act. 
Some operate in the so-called exempt areas. Others carry newspapers, agricultural 
or other exempt commodities. Their number is legion and their economic impact 
significant. It would be manifestly unfair for Congress to call upon the Commis- 
sion to impose taxes on the holders of certificates, permits, and licenses when so 
many other carriers are exempt. 

The bill as drawn would so unfairly distribute the burden of support among the 
carriers that it would be class legislation, for the following reasons: 

(a) The burden would fall most heavily on the motor carriers, water carriers, 
and forwarders. The Commission could not assess equitable certificate fees against 
the railway carriers, since their certificates bear little or no relationship to their 
property. 

(b) It would be unfair to levy fees on the holders of certificates, permits 
licenses when so many exempt carriers would not be touched by the bill. 

(c) The unfair distribution would be completely inconsistent with the overriding 
declaration of national transportation policy which calls for the impartial regula- 
tion of all forins of transport. 

If Senate 2352 were enacted, Congress would be doing a gross injustice to the 
Interstate Commerce Commission by saddling it with a statute which contains no 
standards or at most, vague and ambiguous standards. The courts have been 
very careful in scrutinizing congressional delegation to see that it does not extend 
beyond either the special enactment or the inferences which can be fairly implied 
therefrom. 

The Commission is well aware of the court’s position on these matters. Perhaps 
its most definitive statement can be found in Smith Brothers Revocation of Certifi- 
cate (33 M. C. C. 465), where it said at page 471: 

“The United States Supreme Court has frequently held that the Commission is 
an agency of limited powers and authority; that while Congress may delegate to 
the Commission certain of its own powers and authority, the exercise of such 
delegation does not extend beyond expressed enactment or its fairly implied inferences; 
and that important powers should not be read into the act by implication but should be 
conferred in clear and unmistakable terms. Thompson v. United States (246 U.S. 
547); United States v. Pennsylvania R. Co. (242 U. 8. 208); and Interstate Com- 
merce Commission v. Cincinnati N. O. & T. P. Ro Co. (167 U.S. 479).’”’ [Italics 
supplied.] 

The Commission should be justifiably loath to exercise tax power vested in it by 
Congress, particularly when this power was conveyed in such vague and ambiguous 
terms. 

Senate 2352 misconceives the basic relationship of the Commission and the 
carriers certificated under the Interstate Commerce Act. The Commission must 
act at all time in its role as the sovereign regulatory power of the Government in 
the public interest. It is not providing services for the holders of certificates, 
permits, or licenses. If such certificates or permits have value to the holder, the 
value lies in the fact that a carrier or forwarder is accorded some degree of freedom 
from competition. However, it must be always considered that the price paid for 
freedom from competition is submission to the regulatory and visatorial powers of 
the Commission acting to protect the public interest. 


, and 
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The argument may be presented that license fees have been levied by State 
public service commissions. The quick answer to this argument is that in those 
States where the public service commission has levied a fee, the relationship of the 
Commission to the carriers is quite different from that of the Interstate Com- 
merce Commission with the carriers subject to parts I to IV of the Interstate 
Commerce Act. In some States the regulatory body is not concerned at all with 
motor or water carriers. In most States the regulatory body levies fees on public 
utilities such as electric and gas companies which are not regulated at all by the 
Interstate Commerce Commission. Their problems are quite different from the 
problems of the carriers subject to parts I to IV of the Interstate Commerce Act. 

A few years ago, Congress decided that the meat-packing industry ought to pay 
the costs of meat inspection which had been conducted for many years at the 
plants of the packers. Congress imposed fees or taxes similar to those proposed in 
this bill so that the packers would pay for the cost of regulation. The Depart- 
ment of Agriculture was empowered to levy the fees. Fortunately an aroused 
public saw the dangers in such a system since the whole meat-inspection service 
which has been traditionally impervious to pressure would have been dependent 
upon the industry it was regulating for its funds. Congress wisely repealed the 
legislation within a matter of months. 

If Congress believes that it is necessary to raise more money either directly 
from the transportation industry or from the general public through the industry 
there is an orderly traditional process provided therefor. The bill, in whatever 
form it takes, should be considered as a revenue measure by the House Ways 
and Means Committee in conjunction with all other revenue measures. 

For the reasons stated hereinabove, the Association of Interstate Commerce 
Commission Practitioners urges most strongly that your committee report 
unfavorably Senate bill 2352. 

The Special Committee on Fees for Services at the ICC will be composed 
of the following members for the year 1951-52: 


John R. Mahoney, chairman, Lord, Day & Lord, 25 Broadway, New York, 


Homer L. Carpenter, 537 Washington Building, Washington 5, D. C. 

Karl D. Loos, 707 Munsey Building, Washington 4, D. C. 

Giles Morrow, general counsel, Freight Forwarders Institute, Dupont Circle 
Building, Washington 6, D. C. 

Donald A. Schafer, Schafer, Holbrook & Cronan, 803 Public Service Building, 
Portland 4, Oreg. 

Leland D. Smith, Consolidated Chemical Industries, Inc., 640 Mellie Esperson 
Building, Houston 2, Tex. 

Neal J. Holland, Boston & Maine Railroad, 150 Causeway Street, Boston 14, Mass. 

R. L. Murphy, Georgia-Alabama Textile Traffle Association, Citizens & Southern 
National Bank Building, Atlanta, Ga. 

Donald Macleay, Macleay & Lynch, Commonwealth Building, Washington 6, 
D 


Philip H. Porter, 707 First National Bank Building, Madison 3, Wis. 


Mr. Manoney. My name is John R. Mahoney. I am associated 
with the firm of Lord, Day & Lord, a law firm in New York and in 
Washington. 

I am engaged primarily in representing motor carriers, water carriers 
and shippers before administrative bodies such as the Interstate 
Commerce Commission, the Federal Maritime Board and the courts. 
[ appear today on behalf of the Association of Interstate Commerce 
Commission practitioners and my testimony is restricted to bill No. 
S. 2352, which would amend section 18 of the Interstate Commerce 
Act to require the Commission to levy a yearly license fee on each 
holder of a certificate, permit or license. 

Mr. Scott, who preceded me, touched briefly on 2352. I do not 
think I need to develop the bill itself for you more than that. Since 
my appearance is in a representative capacity, [ am going to try to 
touch on all of the grounds of opposition which appear in my state- 
ment on pages 2 and 3, and which have been considered by the Asso- 
ciation or at least submitted to them in principle. 
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The opposition to the bill really breaks down into four different 
perts. Incidentally, I hope that you gentlemen will interrupt with 
questions either at the end of any one of the parts, or as the subjects 
arise, rather than deferring them. I would prefer to do that, and I 
am sure it will make for better continuity. 

First as to the association, there are over 3,400 members of it who, 
like myself, represent the interests of shippers and carriers before the 
Commission. The membership has been constantly concerned with 
the maintenance of the Commission’s independence and integrity, 
and particularly with its maintenance as an impartial agency govern- 
ing the various segments of the transportation industry. 

One of the prime aims of the association is to help promote the 
proper administration of the Interstate Commerce Act. As members 
of the Commission’s bar, the practitioners consider that they have a 
responsibility to try to catch any weaknesses in pending legislation 
before the legislation is acted upon. 

It is certainly considerably better to do that than to wait and chal- 
lenge it later on after it becomes legislation and to challenge it in the 
courts by testing its con8titutionality. S. 2352, when it was intro- 
duced on January 10, this year, was referred to the association’s 
committee on fees and a copy was sent to the membership. 

On January 17, the association’s committee on fees, which consists 
of transportation lawyers from all parts of the country, a group of 10 
men, considered the bill at some length and voted unanimously to 
oppose it or to recommend that the association oppose it. 

On February 18 a special meeting of the practitioners was called 
here in Washington. That was coincident with the hearing in ex parte 
175, the general rate increase which brought a great many practitioners 
to Washington. At that time, which was 2 weeks ago today, the bill 
was discussed by the special meeting and the practitioners voted to 
accept the committee’s recommendation and to oppose the bill in its 
entirety. 

In addition to that, the practitioners’ office here in Washington 
received a great many letters in opposition both from the chapters 
scattered throughout the country and also from individual prac- 
titioners. 

Senator Bricker. You would likewise oppose the provisions I re- 
ferred to a moment ago in the Appropriation Act? 

Mr. Manoney. That is a little different, Senator Bricker. This is 
Public Law 137, which was enacted in the last Congress and provides 
that a license, certificate, permit, registration or other thing of value, 
furnished or issued by: a Federal agency to any person, be put on a 
self-sustaining basis. 

I think as my argument develops, Senator, that you will see that 
our reasons for opposition to this bill are, first, because it is a tax and 
we would not consider on this question of fees and charges that it was 
the imposition of a tax. I think there is a fairly substantial differ- 
ence between title 5, Public Law 137, and this bill. 

The first difference and probably the most important difference is 
that we believe that in title 5 what Congress meant—and there is 
very little legislative history in title 5—what title 5 meant to do was to 
impose fees, probably nominal fees, for setting in motion the adminis- 
trative processes. 
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We have been working actually with the Interstate Commerce 
Commission, because immediately after title 5 was enacted the Com- 
mission set up a working committee to assess the possibilities of 
collecting fees of one sort or another. They have a very able group 
of men there, representatives of most of the bureaus, who have 
gathered and our same committee, for whom I am appearing, has been 
working with them. 

We have not recommended to the association as yet that they 
approve or disapprove the question of fees. We have quite a sub- 
stantial representation of opinion from various parts of the country. 
For instance, the Chicago chapter of the association about 3 months 
ago went on record as opposing anything but nominal fees and charges. 

Their ground was that you expect when you go to court, for exam- 
ple, to pay a docket fee. They did not oppose the imposition of 
charges for mimeographing or for providing photostatic copies, or 
anything of that sort. I do not believe—and I may be ahead of them 
now because the association is not on formal record and I certainly 
do not want to commit it—I do not believe that there would be an 
objection to the imposition of nominal charges for such things as 
applications, for certificates of convenience and necessity, applications 
for abandonment, or in the securities, for instance, the Commission is 
authorized to consider and to approve any changes, consolidations, 
mergers, or things of the sort. 

I do not think there would be opposition to that. 

Senator Bricker. You say there is very little legislative history 
back of this. My feeling is that that was exactly the intention of the 
Congress in approving that section of the appropriation bill. When 
you say ‘‘nominal charge,” do you mean one related to the actual cost 
of the physical work of putting out the order, or something of that 
kind? Something related to court costs? 

Mr. Manoney. That is correct. 

Senator Bricker. Are you familiar with the SEC interpretation? 

Mr. Manoney. I am very familiar with it. I am watching it with 
great interest and our committee is watching it. 

Senator Bricker. You think that goes beyond the definite interests? 

Mr. Manoney. I do. I think when the SEC, within the next few 
weeks, gets this ever-mounting group of complaints, that it will 
probably schedule public hearings. At least I have been told it is 
likely to do that, in the form of a rule-making proceeding. We of 
the association of practitioners are hopeful that when, as and if the 
Interstate Commerce Commission promulgates its schedule of fees, 
that it will do it in the form of a rule-making proceeding so that the 
practitioners throughout the country will have a chance to comment 
on it and to shape or to feel that they have a hand in shaping this rule 
making. 

But again I just want to say that we consider that there is quite a 
difference between title 5 and S. 2352, because title 5 envisages reim- 
bursement for services performed. For instance, if there is an appli- 
cation, if you file an application for an extension, if somebody is in 
Cleveland and operating between Cleveland and Cincinnati and wants 
to go to Louisville, across the river, he files an application with the 
Commission, sets in motion this administrative process, an examiner 
goes out to Cleveland or Cincinnati or the place nearby. 
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The protestants appear and protest. I am sure that the practi- 
tioners would probably not object to the payment of a fee comparable 
to a court fee of $10, $15, or $20. I do not know the exact amount 
because that has not been determined. I am not so sure that they 
would not object to payment of a fee of a hundred or a couple of 
hundreds which might go to cover the cost of the service. 

That is the scope which has not been definitely settled as far as the 
practitioners and I do not want to commit them because I have no 
authority to commit them. 

Senator Bricker. In the SEC interpretation of their authority 
under the appropriation provision, if that is correct, there is very little 
difference between that and the bill as proposed here? 

Mr. Manoney. You are correct. I think personally that the SEC 
in its proposal has gone farther than the legislation embodied in 
Public Law 137. I have its proposals with me. It seems to me that 
there is nothing in Public Law 137 which envisages a yearly 
certificates, permits, or franchises. 

All Public Law 137 says 1 

Any work, service, report, document, benefit, privilege 
furnished, or conveyed by Federal agency. 


tax on 


, et cetera, performed, 


Don’t you think, really, to put the question to you, sir, that what 
is envisaged there is if the Commission performs a service such as 
giving a carrier, we will say, an increase in its operating authority, 
and allows it to expand its position within the industry, and it costs 
the Commission money to evaluate that, and possibly the carrier 
should pay something for having started the Commission on its way, 
so to speak? 

Senator Bricker. That is my thinking about it, but the interpreta- 
tion by the SEC and the anticipated planned program of the SEC, 
of licensing, I think is going clear beyond it. That is the most power- 
ful authority that a department can have, the authority to license, 
because they can revoke that and then you are in violation of the law. 

Mr. Manoney. Precisely. I do not know whether I should antici- 
pate my argument later on. 

Senator Bricker. I do not want you to do that. I do not want 
to break in. 

Mr. Manoney. I am glad to have your questions. I thought as I 
went along I would tackle the questions that both you and Senator 
Capehart raised with Mr. Scott previously. I thought I would take 
those as they came up. 

The eight reasons that the practitioners are opposed to this bill are 
detailed at the bottom of page 2 and the top of page 3. First, we 
believe it is purely a revenue measure. Let us face it, call it what it 
is: It is a tax. 

The second point is that the bill would empower the Commission 
to impose a tax for the direct or indirect support of itself and Congress 
would be turning over part of its taxing power to the Commission. 

The third reason is that the bill would weaken the traditional 
independence of the Commission as we see it. Furthermore, that the 
bill would not help the Commission to meet its pressing need for 
sufficient operating funds. 

Then in the next group of reasons—these really come together, and 
these constitute criticism of the wording, perhaps, we feel that the bill 
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would impose an intolerable burden on an already overworked Com- 
mission by giving it the job of trying to determine the “fair and reason- 
able’ standard or fee for a certificate. 

We feel that that is really reason 6, that it does not contain any 
workable standards for the Commission’s guidance in administering 
it, and that the bill would unfairly distribute the burden of support 
among the carriers, subject to the act, and is in essence class 
legislation, 

Senator Caprenarr. In other words, you mean that the Commission 
would have to decide what each carrier would have to pay? 

Mr. Manonry. That is envisaged under the act, Senator Capehart. 

Senator Caprnart. You think one might be a $100, one a $1,000, 
one $2,000? 

Mr. Manonry. Yes, sir. As a matter of fact, you can set up an 
arithmetical scale but query as to whether or not you can set up any 
arithmetical scale if the standard that you use is certificate, permit, or 
license. 

Senator CAPpEHART. You have no objection to a fee where the Com- 
mission might do some specific thing that would be common only to a 
specific carrier? 

Mr. Manoney. I know how I feel about it myself. If I put on my 
cap as a lawyer appearing before the Commission I do not see that 
there is any objection, as an individul, to something comparable to a 
docket fee. I would go further and say it is perfectly proper for the 
Commission to charge an appearance fee for several reasons. 

One, I believe if people are going to get into these hearings involving, 
we will say, certificates or permits, that it is comparable to a poker 
game. You ought to be made to chip in, and that there is——— 

Senator Bricker. To ante up. 

Mr. Manoney. Yes, sir. There is an awful lot of business going 
on where people stand on the side lines, ask questions and develop 
this tremendous massive record, even though they do not have any- 
thing more than an ancillary interest in the proc eeding. 

It costs the applicant a lot of money, it costs the genuine protestants 
a lot of money, and it takes an awful lot of time to get one of these 
things through the Commission. 

To get to your question first, I will take it out of order, Senator 
( ‘apehart. I think it calls for a little bit of history or explanation as 
to what certificates really are. 1 do not need to fill you people in to 
know that at the time the act was passed back in 1887, the railroads 
were, so to speak, eating pretty high on the hog. The railroads on the 
one hand and the big shippers on the other were working together. 

The little shippers were having a desperate problem because of 
discrimination, because of unjust prejudice and undue discrimination. 
The result was that you had this spontaneous upsurge, particularly 
out in the Middle West and Minnesota, and you had the Granger 
movement. That took this rather inchoate form of protest against 
the great vested interests, and finally in 1887 we got the Interstate 
Commerce Act. 

The courts pulled the teeth from the act for the first 13 years of its 
administration. Then we got the Elkins Act and got some strength 
into it. It was not until 1920 that this idea of certification came into 
the act. That came in in section 1, paragraph 18. 
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* By that time the railroad plant was pretty substantially completed. 
In fact, in 1887, when the act was passed, you had the threads across 
the country of your railroads. From 1887 to 1920 you filled in those 
threads, so to speak. 

From 1920 until now there has been—up until 1936 at least—12.6 
miles abandoned—railway miles abandoned for every mile that was 
built. In 1920 for the first time the idea of certification was brought 
into the Interstate Commerce Act and it is, as you suggested, Senator 
Capehart, a very, very serious power and it gives the Commission 
great power. 

Commissioner Eastman pointed out when he was coordinator, 
that had that power been given to the Commission years before, it 
probably would have prevented a lot of the excess building of railroads 
that went on in the early 1900’s. This kind of thing, for instance, 
where the New York Central goes up the east side of the Hudson 
River and the west shore of the west side, I am told that the West 
Shore Railroad was built primarily if not essentially just to make the 
New York Central buy it out, just the way they did, for instance, 
with the little railroad that did run parallel to the New Haven be- 
tween Port Chester and into New York City, called the New York, 
West Chester, and Boston, I guess, and it ran within just a hundred 
yards of the New Haven all the w ay down the line. 

That was built primarily to scare the New Haven into buying it. 
Mr. Mellon in 1912, when the New Haven was grabbing everything 
in sight in lower Connecticut and New England did buy it, they guar- 
anteed the bonds as I remember it and the New Haven paid through 
the nose for years and years thereafter. 

Senator Bricker. As a part of the deal they started the construc- 
tion of the roadbed of the road which is now the Pennsylvania Turn- 
pike. 

Mr. Manonrey. I missed your question, 

Senator Bricker. That involved the 

Mr. Manoney. You mean at that same time? 

Senator Bricker. As part of the consideration, that was part of 
the pressure put on, the contemplated building of the road. 1 do not 
remember the full story. 

Mr. Manoney. From 1920 to 1935 you had this situation where 
railroads, with thousands‘and thousands of miles of trackage, were 
applying for abandonments and in each instance they had to get a 
certificate of convenience and necessity. 

Then they were applying also for any extensions. But the exten- 
sions were dwarfed by the abandonments. ‘The result is that as of 
today a railroad, we will say the Pennsylvania Railroad in Ohio, or 
the Denver-Rio Grande, taking them anywhere in the country—I do 
not know the exact figures—I am quite certain that the amount of 
property for which they hold certificates of convenience and necessity 
is just minuscule compared to their actual right-of-way. 

You see the only property that they have had to get certificates to 
has been for additions that have been built since 1920. All the 
properties prior to that time, if you had a franchise, came as a result 
of State franchises. They did not have to get any certificates prior 
to 1920, and the only certificates they have had to get after 1920 have 
been on additions or on abandonments. 
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I think you Senators can see as well as I that it would be rather 
futile to ask the railroads to pay an annual fee on a certificate that 
they are holding for an abandonment. ‘That is pushing it a little far. 
All that that does is really give them protection against the State 
authorities in order to abandon it. 

Contrast that, though, with the situation in the motor-carrier and 
the water-carrier industry which is quite different. The motor- 
carrier industry was brought under regulation in 1935 and the water 
carriers in 1940, and the forwarders in 1942. 

Congress chose in all three mstances to do it via this certification 
method. Iam quite sure the legislative history shows it was done for 
two or three reasons. One, because it gave a method of finding these 
carriers. After all, there were about 70,000 of them scattered around 
throughout the country. Most of them were very small. 

In fact the motor carrier industry was characterized by the fact 
that most of the people had two or three trucks, and most of them 
were not very amenable to regulation at all in the early days. The 
Commission had real trouble with them. But they used this certif- 
icate method to control entrance into and withdrawal from the in- 
dustry and to protect the industry against excess investment and 
wasteful competition. 

One trouble was, of course, in the motor-carrier field, they brought 
many thousand motor carriers under the certificates but they also 
exempted a great many. In fact they exempted many more than 
were actually brought in. That was done perhaps because they could 
not have gotten the legislation had they done it otherwise. 

Then perhaps it was done because of special groups. They ex- 
empted agricultural trucks, they exempted newspaper groups. Then 
they exempted transportation within big metropolitan cities, com- 
munities like the New York-New Jersey area, for instance. 

We have, for instance, the Motor Haulage, a big carrier operating 
200 or 300 trucks in New York. Most of its operations are within 
the exempt zone, so called. They do have Interstate Commerce 
rates, too. Those carriers, of course, place a burden upon the Com- 
mission as far as administration because they are responsible to the 
Commission for safety, yet if they operate only within the exempt 
zone they are not certificated, therefore this legislation, S. 2352, would 
not reach them at all, any more than it would reach the private carriers 
or any of the other exempt carriers. 

The same thing is true as to part 3, the water carriers. At the 
moment you have about 350 certificates outstanding under part 3 of 
the water carriers operating in interstate commerce. Of those car- 
riers I believe maybe 250 or 260 have active certificates. The others 
I am not so sure about. But in any event, in part 3 you have gener- 
ally a large area of exemption. 

You have commodities, bulk commodities on count or weight, and 
then you have the contract carriers. I am not here at all this morning 
to argue the merits of the exemptions or anything like that. I am 
saying that those are facts of life which you gentlemen have to con- 
sider and have to accept when you are trying to make some sense out 
of this particular proposed bill. 

The result is, as I see it, in looking at a certificate, permit or fran- 
chise, as this bill talks of it, that you have to consider that the content 
of that certificate could be any one of three or more things. It might 
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just be confirmation of a so-called grandfather certificate which was 
issued to a motor carrier, water carrier or forwarder, to confirm what 
they had been doing up to the so-called grandfather date, or it might 
be a confirmation of the fact that an extension application that they 
had applied for since the time they came under regulation, was con- 
sistent with the public interest or qualified under one of the other 
statutes, or in the case of a railroad, all that it would mean is that if 
they hold a certificate, that they have just been allowed to abandon 
or that they have been allowed to make some short or relatively un- 
important extension. 

So that as we see it, there isn’t any way that you can equate these 
things. You are talking about apples and oranges. You haven’t 
any homogeneity in these certificates or permits. So the question 
comes up, How is the Commission going to be able to distinguish among 
these classes in the face of the different content and of the exemptions? 
Certainly if any fair-minded group would say that the railroads ought 
to carry at least their own share of the load. 

After all, transportationwise they still carry the bulk of the freight. 
How are you going to allocate—assuming that this legislation did pass, 
how would the Commission allocate any yearly payment that was 
commensurate with the responsibility of the railroads in the whole 
transportation framework if all they have were a few loose ends in 
vestigial certificates, so to speak, as against the great bulk of their 
lines on which their real business is done. 

The next point is that those carriers that are exempt are still the 
responsibility of the Commission. They are responsible for the safety 
regulation, for the expenditure of the Commission’s public funds in 
reaching them for safety regulation, even though they do not have 
certificates. 

How are you going to deal fairly with them? Then how about this 
next question, how are you going to deal fairly under this legislation 
in going from carrier to carrier? Take two carriers, a little one and 
a bigone. ‘Take the Norwalk Truck Lines in the Middle West, oper- 
ating in Indiana, Ohio, and Illinois, and so forth. 

I do not know their gross per year, but I think it is about $4 or $5 
million. It is one of the big ones. How would the Commission, 
faced with this particular bill and this standard, if there is a standard, 
equate the value of Norwalk’s certificate with one such as—a little 
client of mine—Malkin Trucking, with three trucks running in West 
Chester, N. Y.? 

If you are going to use a gross business as a yardstick, it might well 
turn out that Norwalk was doing $5,000,000 and the Twentieth Cen- 
tury carriers, so-called, might be doing $100,000 a year. Yet Twen- 
tieth Century, because it is in a particularly lucrative part, might be 
netting $20,000 and Norwalk might be netting $20,000. 

_ Are you going to assess Norwalk 50 times as much, or would the 
Commission do it on the basis of gross revenue, when actually each of 
these carriers might in any one year net the same? 

I am just throwing out suggestions as to the difficulties of working 
out some kind of a standard. As a result of these difficulties which 
we suggest, the practitioners believe that this legislation would be class 
legislation because, first, the fact that the burden would all on other 
than the railroads too heavily; second, that the exempt groups, which 
are large, would be untouched by it; third, and most important, 
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that the fact that the burden is thrown down unfairly would be 
inconsistent with the basic and underlying transportation policy 
as embodied in the very beginning of the Transportation Act whic 
stresses the fact that the Commission has to deal impartially with all 
forms of transportation. 

Senator Brick»r. Yet with all those objections and difficulties— 
and they are very real, and everybody recognizes them—you would 
have no objection to a charge or a fee related to the cost of the service 
rendered to anybody appearing before or securing the services of the 
Interstate Commerce Commission? 

Mr. Manoney. Senator Bricker, you are talking about something 
quite diferent from this bill. You realize that. 

Senator Bricker. Not entirely different. The effort here is to see 
that the operation of the Interstate Commerce Commission, as I 
think was true in the appropriation bill also, was carried by those who 
were receiving the services, the particular ones that apply for some 
schedule, modification of rates, or for any other service that is rendered 
by the Interstate Commerce Commission, and the license, so-called, 
was a medium by which that could be arrived at. 

Mr. Manoney. Does not that approach misconceive the basic 
relationship of the Commission and the carriers that are certified 
under the act, or the carriers that come under. the act? 

Senator Bricker. If you relate the term “certificate” in this bill 
in the limited application of the word to those who have received 
certificates in the motor transportation field, and in a limited way 
by the rails and water transportation, yes. 

But I do vot think that it has that limited meaning or was intended 
as such. 

Mr. Manoney. After all, if es appears in section 18 of the bill, 
certificates, permits, and licenses are really.words of art as far as the 
Interstate Commerce Act is concerned, they: have a definitely defined 
content. Suppose this got into the bill. It would be awfully bard 
it seems to me, Senator Bricker, if I were arguing in advocacy, to 
uphold the position that you just upheld. 

I would have to say and bow to someone who stated that certificate, 
permit, or license, if it gets into section 18, means the same thing as 
certificate, permit, or license as it is defined. These things bave been 
specifically defined. These have a legislative history behind them. 

I do not think that you can expand it as you suggest, not at this 
point. You can do it if you want to say, ‘‘We mean by certificate, 
permit, or license” and then specify what you do mean for that 
purpose. 

In section 5 I think the Congress has said previously, “In section 5 
when we say control, we mean not only positive control but we mean 
negative control as well.” If you want to approach it that way, I 
will not agree with you, but you could do it. 

Senator Bricker. If that is the purpose it could be clarified so as 
to effectuate what is desired. 

Mr. Manoney. I could be. I do not see that it is called for under 
those circumstances because you have got on the books Public Law 
137. 

Senator Bricker. It brings it in line with that. 

The CHarrMan. You yourself have said there is very little legis- 
lative history back of title 5 in the appropriation bill. 
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Mr. Manoney. I agree with you. 

The CuairMan. The Appropriations Committee is not a legislative 
committee. It is the responsibility of this committee to offer legis- 
lation. 

Mr. Manonrey. Aren’t we putting the cart before the horse, 
Senator? 

The CHarrMAN. We are in a way, except that this committee, it 
seems to me, ought to legislate on this subject and perhaps clarify 
to the greatest extent possible the permission and the direction that is 
contained in title 5. I think title 5, while it will stand on its own, 
perhaps, is a little indefinite. 

I do not blame you, who must pay the tax, for preferring title 5 to 
Senate bill S. 2352 or any other piece of legislation that. might be 
drawn, hevause. after all title 5 is not entirely a correction, it is not 
positive law. It does need the backing up of such legislation as we 
have here. Title 5 gives the ICC indefinite authority to do what we 
are attempting to do in a more definite way by legislation. 

If your testimony is valid, and I believe that it is, with respect to 
certificates, that language can easily be changed; it can be modified; 
it can be explained and limited so that the objection which you have 
offered here will not hold. 

Mr. Manoney. I am not through objecting, of course, Senator. 
I do not want to anticipate. 

The CuarrMan. I know that. I am talking about the objeetions 
that you have made to this point. You have labored long and loud 
against certificates. Maybe the points that you make are well taken. 
But they can be corrected. I think that you and the Commission 
and the public generally ought to be glad to have this legislative com- 
mittee clarify title 5. 

Mr. Manoney. I am in a peculiarly enviable position here because 
I am not here, as you might think, as the advocate of any one of the 
segments of the transportation industry. It is a fine position to be in. 
Instead of representing a motor carrier, a railroad, or shipper, I rep- 
resent, this morning at least, before you, this group of practitioners 
that encompasses both the shippers on the one hand and the carriers 
on the other. 

I worked for the New York Central between college and law school 
and then ran a trucking company in New England. Fellows in both 
of those organization were members of the practitioners, and so 
were the people that we work for. I think for once that we can be 
looking down on this thing from an ivory tower to the degree that 
generally you cannot. 

Most of the other people appearing before you appear, and properly, 
to represent special segments of the industry. Those who preceded 
me had a special interest. That is not truein this instance. That is 
just directed to the statement that you made that your people are 
opposed to it. 

We are not opposed to certificates as such or anything like it. We 
are not opposed to using certificates necessarily as a yardstic k. What 
we do say is this: That apparently one of the purposes of this bill, 
or at least the justification of it, was that it might give the Com- 
mission some more money and something to work with. 

We say that on two grounds that that is bad. In the first place——— 

The CuHatrmMan. You say that is bad? 
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Mr. Mauoney. To give them more money? Not at all. We say 
we do not want to clutch at a straw. On the contrary we are very 
much in favor of giving the Commission more money. The prac- 
titioners have made the strongest possible representations both to the 
Bureau of the Budget on the one hand and to the proper legislative 
committees to make it possible or at least to throw our weight into 
getting money for the Commission commensurate with the respon- 
sibility that has been placed on them. . 

Actually, I referred to pages 5 and 6 of my statement—pages 7 
and 8. I refer you to pages 130 and 133 of the Commission’s annual 
report for 1951. You have probably seen it already. Therein they 
set out very graphically the reasons why they have not been able to 
do the job that they could or should because of the lack of appropria- 
tions. 

Far be it from us to say that if money were to be made available to 
the Commission from this bill, or otherwise, that it would not be a 
good bill. But the fact is that this money is not going to the Com- 
mission, Senator Johnson. It is being covered into the General 
Treasury. 

The CHarrMan. That is where it should go, too. We think that 
the Commission might have more generous treatment by the Bureau 
of the Budget if it earned money. We think that the Bureau of the 
Budget might give them more money, and they do need more money. 
But that is an entirely different question. 

Mr. Manonery. We agree with you that they need more money. 
We say that there is not any sense in trying to get money for them in 
an indirect way if presenting legislation of this sort, which does not 
have standards that can guide it and in essence is class legislation, 
would be the result of it. 

In other words, the practitioners do not want to, as I said before, 
to seize ata straw. They want to give the Commission more money 
and they do not want to be a road block in the way of the Commission 
getting more money, but they do not want to grab just this bill 
particularly when they find the flaws in it that there are. 

Your suggested analysis has not proven it, but you have suggested 
there cana: flaws in it. 

The Cuaraman. You in your enviable position, which you have 
described, would be very helpful to this committee if you would 
suggest some language that might clarify the matter, that might make 
the imposition of the tax—because after all, anything that raises mone 
is a tax—make it more equitable and keep it within the limits whi 
should circumscribe it. 

As I understand your testimony, outside of the specific points that 
you have raised, it is a difference in degree. That is, you would not 
object to a tax of $1, but you would object very strenuously to a tax 
of $500. Your testimony has not indicated that you have so great 
a difference with the principle as you have with the amounts that might 
be involved. 

May I suggest that S. 2352 might very well place some limits on the 
tax that might be imposed, and also require hearings by the ICC, a 
point which you have stressed and emphasized. In other words, this 
legislation, title 5, I repeat again, has become a public law without 
developing a legislative background and without being sponsored by 
a legislative committee of the Congress. 
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Mr. Manoney. Senator, I think I failed in my job if I suggested to 
you that the practitioners had any area of disagreement about the 
amount. That is not true at all. We are wholeheartedly in opposi- 
tion to S. 2352 which would levy a tax on certificates, permits, and 
franchises. 

I tried to distinguish, sir, between S. 2352 levying an annual tax 
and Public Law 137 which does not talk in those terms at all, but 
talks in terms of reimbursing the Commission an amount—and that 
is in dispute—for services rendered. 

I think that the important point that I have to emphasize again is 
that as far as these certificates, permits or franchises go, for the most 
part the job has already been done. They have come into existence, 
the certificates are in existence and the Commission’s relationship 
with the carrier’s, parts 1 to 4, when the Commission is acting it is 
acting essentially in the public interest and pursuant to the national 
transportation policy. It is not providing services for the holders of 
the certificates. 

If these certificates have any value to the holder, the value is in 
the fact that perhaps the holder has some degree of insulation from 
competition. But the reason for that insulation from competition is 
because in a sense it is the price that is paid for freedom from the 
visitorial powers of the Commission. 

There is a swap there. There is one other point that I think in 
going over to answer Senator Capehart’s question I overlooked and 
I ought to come back to it, and that is the question about the position 
of the Commission in its quasi judicial role. That is one that ought 
to be stressed. 

After all, the people who are appearing before the Commission are 
not only the railroads, motor carriers, water carriers, and forwarders. 
You also have the people who have traditionally come to the Commis- 
sion for redress, the shippers. I think that as far as the Commission’s 
judicial role that the Supreme Court expressed it in the Rocky Land 
case better than anybody else, where they said the Commission’s 
judicial functions are to be exercised in the coldest neutrality 

If the motor carriers, water carriers, and railroads, if it were possible 
to work out some equitable method of allocating these fees for certifi- 
cates—we submit that it is not, under this bill—if it were, then the 
question comes up, how do the people feel, the motor carriers and the 
others, who are paying for the upkeep of the Commission? 

In a sense that is what they would be doing. In the first place 
anyone who pays for, we will say a dinner check and picks up the 
check, feels that the other person is under some kind of an obligation, 
subtle or otherwi ise. 

The other point is that the shippers, even now, the shippers who are 
disgruntled from time to time, say that the Commission is very rail- 
road-minded, or it leans this way or that way. Consider the position 
that you put ‘the Commission under if you let the motor carriers, water 
carriers, and railroads, the carrier interests, pay for the support of the 
Commission and then the shipper comes in who is disgruntled and 
says, ‘Naturally they could not do an adequate job. They are being 
financed by the industry.” 


After all, we have to keep in mind that the Commission's regulation 
of the carriers is 
Senator Bricker. There is a difference between voluntary and 
involuntary financing. They are not financing because they want to, 
96736—52—_18 
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they are financing because they have to under the law. That does 
not prejudice anybody under the law any more than the State com- 
mission which each year determines a certain amount of money, and 
an amount is assessed against the public utilities. 

Mr. Manoney. Some of them. 

Senator Bricker. There is nobody prejudiced in a case of that kind 
in favor of the public utilities. 

Mr. Manoney. Some of the States do that. There are 16—I 
count 16 in the Federal Power Commission document, where 100 
percent of the State regulation is carried out of general tax funds, 
and then I think it is extremely difficult to make any comparison 
between the State utility commissions and the ICC for several reasons. 

One, the State utilities commissions, you have power, telephones, 
and others brought within their framework. 

Senator Bricker. The argument that you were just making is that 
somebody might say they were prejudiced—— 

Mr. Manonry. The shipper might say that. 

Senator Bricker. Because the cost is carried by the carriers, that 
does not hold water as far as | am concerned. Likewise, it would be 
applicable to the State commissions, applicable to the financial 
arrangement that you mentioned. 

Mr. Manonry. Maybe they are subject to such attack. 

Senator Bricker. If they were voluntarily doing it there might be 
some reason for prejudice. But what they are doing is a matter of 
law. There is no valid reason for any such claim and I think it is 
carried to an absurd conclusion to contend that it would be. 

I have operated in some of those fields in years gone by. I know 
very well that there is no prejudice running either against or for the 
utilities as a result of the complying with the law, and that is what it 
means. 

The Cuarrman. How much longer do you have? Your office said 
that you would take only 30 minutes and you have had an hour and 
15 minutes now. 

Mr. Manoney. Is that possible? 

The CuarrMan. It is more than possible. 

Senator Bricker. It is a fait accompli. 

Mr. Manoney. I will close by saying that for the reasons that have 
been stated, both in my statement and also in the reasons that have 
been developed in our argument, that the practitioners urge most 
strongly that your committee report unfavorably Senate bill 2352. 

We should like to take under advisement, or I should like to take 
back the question that you threw out, Senator Johnson, about 

The Cuarrman. I hope that you will. And I hope that you will 
come up with something that will be very constructive and of assistance 
tous. The committee felt obligated to go into this matter for the very 
reasons which you have mentioned, because it has little or no legisla- 
tive history. 

We feel that our committee, rather than the Appropriations Com- 
mittee, is the proper committee to develop legislative background in a 
matter that is as important as this matter. 

Mr. Manoney. Even though in the final analysis, if money is to be 
raised either directly from the industry or from the general public, the 
traditional and the orderly process would be to have it put in as a 
revenue measure and considered by House Ways and Means. 
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Isn’t that correct, sir? 

The CHarrmMan. There are some decisions on that point. Licenses 
and fees are not required, according to the legislative counsel and other 
legal authority that we have, to be handled by the Ways and Means 
Committee before they are handled by the Senate. 
generally regarded as revenue legislation. 

There has been a distinction made between the two methods of 
taxing. There is no question but that this is taxing. The lawyers are 
able to draw a fine line of distinction between the two methods. We 
would be very pleased to receive some legislative suggestions on this 
point at your convenience. 

Mr. Manoney. I think, Senator Johnson, that they will develop in 
the course of the committee’s work with Public Law 137 and in work- 
ing with the Interstate Commerce Commission’s working committee. 


They are not 
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: 1 suspect that that is where they will develop. I want to beg your 
2 indulgence. Iam sorry I took longer than anticipated. 

; The CHarrMAN. Your testimony is helpful. This is an important 
‘ ] 


bill ard we recognize it is controversial. It is a very difficult matter to 
legislate on. We are very pleased to have heard what you said. 





UniTep STATES SENATE, 
ComMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1982. 
The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 
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j Present: Senators Johnson (chairman), Tobey, and Bricker. 
. Also present: E.R. Jelsma, staff director, Subcommittee on Domestic 
: Land and Water Transportation, and F. J. Keenan, assistant clerk of 


the committee. 


* 


STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Lawrence. Now, Mr. Chairman, I would like to pass to 
S. 2352, “Carriers to pay cost of administering Interstate Commerce 
Act.”’ 

We oppose this bill because we cannot see why motor carriers and 
other transportation companies should be singled out and visited with 
this form of fee or tax when all of the branches of our economy are 
not similarly required to bear in whole or in part the expense of govern- 
mental functions which affect or benefit them. 

Imposition of such taxes or fees on motor carriers is particularly 
discriminatory in that they now pay into the Federal Treasury in 
excise taxes millions of dollars a year on every piece of equipment 
that they buy, on the parts they use, on the fuel and lubricants they 
need to run their vehicles, and on the tires on which they roll. This 
is a form of special tax visited on no other form of transportation. 
; In addition, of course, they pay Federal income tax and excess-profits 
z taxes under the same conditions that all other businesses do. 

Federal excise taxes paid on all trucks, their parts, the fuel, lubri- 
cating oil, and tires they consumed during 1950 were estimated to 
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have amounted to $404,000,000. Of this amount the common and 
contract carriers subject to the full authority of the Interstate Com- 
merce Commission—that is property carriers alone—paid in fuel and 
lubricant taxes alone the sum of $28,000,000. In addition, the Inter- 
state Commerce Commission-regulated carriers paid taxes in Federal 
excises on new equipment, parts, accessories, tires, and tubes. 

The taxes of these carriers will be considerably higher in the current 
year due to the fact that the additional one-half cent Federal excise 
tax applied to gasoline last year will be fully effective throughout the 
12 months and in addition there will be a 2-cent tax collected on Diesel 
fuel when used for highway purposes only. 

When an operator buys a new tractor-semitrailer combination at a 
price of, say, $10,000, he formerly paid $500 to the Federal Govern- 
ment immediately, before it turned a wheel. That amount has now 
been increased to $800 on the same vehicle. 

A set of 10-by-20 tires bears a Federal excise tax of $77.80 and 
many carriers use two or more such sets on a single vehicle in a year. 
I might just point out, too, we could walk right down here to Fourth 
Street where the truck route goes through and I can show you trucks 
down there that pass that burn around 34,000 gallons of gasoline a 
year. At 2 cents a gallon that is $780 per unit that goes into the 
Federal Treasury. Thus, we find that these common and contract 
carriers subject to the Interstate Commerce Commission pay into the 
Federal Treasury in these special excise taxes a sum which is each 
year at least seven or eight times the amount which Congress appro- 
priates for motor-carrier regulation. And that is in addition to the 
normal Federal income and excess-profits taxes which they pay. 

Our people feel that unless and until charges are set up by such 
important Federal governmental agencies as the Departments of 
Agriculture, Commerce, and Labor, and all of the other agencies with 
the exception, of course, of the Department of Defense and others of 
a similar character, it would be most unjust and inequitable to adopt 
a bill of this kind and set up charges of this nature in the Interstate 
Commerce Commission alone. 

For this reason, we urge the committee not to report favorably on 
this bill at this time. 

Senator Topry. Mr. Chairman, these bills are aimed at the trucking 
industry. Does the genesis of these bills come from the railroads— 
inspired by the railroads? 

The Cuarrman. No. These bills come out of the hearings that 
we held on Resolution 50 last year. They came from arguments 
that were advanced by different folks who appeared here. might 
say in regard to this bill that, as the Senator from New Hampshire 
knows, the trucks use the highways free of charge, and the taxes that 
they pay are supposed to help pay for the use of those highways. 
The railroads not only furnish their own tracks but they pay property 
taxes on those tracks to school districts and to all the units of govern- 
ment through which they run, while the trucks have their highways 
furnished to them free, aside from these taxes that they pay. A 
study of highway use indicates that the motorist pays the large per- 
centage of the costs of construction and upkeep of the highways which 
the trucks use; and that the trucks do not pay in as much for theuse 
of the roads as they get out of the use of the roads. That is whata 
study shows, so this bill is not as unfair as it may appear. 
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The purpose of the bill, Senator, is to put the ICC on a pay-as-you- 
go basis and, as you recall, in your own State most of the bureaus set 
up in your State gov ernment pay their own way through fees and—— 

Senator Tosry. Public service commissions, especially. 

The CuairMan. Yes; most of the States operate all of these com- 
missions end bureaus on a pay-as-you-go basis. That is, the people 
who benefit pay the bill, and that is what this bill seeks to do. The 
Congress itself—the Senate and the House—passed what is known 
as title 5 in the appropriations bill last year directing all of the com- 
missions —not just the ICC but all the commissions, the SEC and all 
the rest of them—to adopt a system of fees which would pay for the 
services provided to the different industries which come before them. 
Of course they serve the people, too, but the States have adopted 
that plan. This bill is brought in here for the very discussion which 
is being accorded to it today. 

You will notice it is introduced by me by request, and the purpose 
of that is to give everyone an opportunity to point out its weaknesses, 
and to advocate its strength if it has any. It is put in here for dis- 
cussion purposes, and Mr. Lawrence is doing a good job today in 
discussing this and other bills. I do not think that there can be any 
stigma attached to the introduction of bills which, even though they 
be controversial in nature, bring out the facts with respect to them. 

Mr. Lawrence is doing a good job in bringing out the facts. We 
will hear other witnesses who will take a different view and out of the 
friction of the minds of the witnesses appearing here and the view- 
points expressed here, this committee will be in much better shape to 
vote up or vote down the legislative proposals before us. 

Senator Tosry. I concur in what the chairman has said. The 
only thought in my mind is this: That the railroads through their own 
shortsightedness are now the recipients of competition which is very 
real to them, and they do not feel kindly about it. I would hate to 
think that today the railroads, in a sense of pique and disappoint- 
ment, and being harmed by the trucking industry, are aiming legis- 
lation to try and bring this new industry down to low level, to penalize 
them, so to speak, and make it more difficult to do business, just 
because they were short-sighted years ago. 

That is why I raised the question as to whether the railroads were 
the genesis of this legislation, whether it was promoted or inspired 
by the railroads of this country to attack the trucking industry. 

The CuarrMan. My guess would be that when the railroads appear 
here they will also oppose some of these bills. I do not know what 
they will say. They will be heard later on, and it may be that they 
will support S. 2352. I have no reason to believe that they will, but 

we are goin if to give them a chance. 
Senator Tospey. We will ask them questions, too. 

The Cuartrman. That is right. We will ask them questions and 

we will see what they have to say. 
Senator Tosry. Thank you, Mr. Chairman. 


Mr. Lawrence. I do not like to differ with the distinguished 
chairman. 


The Crarrman. I hope that you do. 
to state the other side of the case. 
stating your side. 

Mr. Lawrence. I appreciate that. 


I just felt it was necessary 
You have done a fine job of 
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The CHarrRMAN. But there are two sides and I know you recognize 
that. 

Mr. Lawrence. There are two sides to lots of questions. 

The CHarRMAN. Sometimes one of them is the wrong side. 

Mr. Lawrence. I would just like to suggest that most of the 
studies that have been put into the record showing that we use free 
highways and are subsidized have come from the other side of the 
fence and I would like some day if you have a few moments, to just 
take a walk with you to the same place on C and Fourth Streets 
and to see, for instance, McLean trucks go through. I happen to know 
that they carry a stencil effect on their side and everyone of them you 
will find is paying in road taxes every year over $3,000 and when I say 
a motorist figures on paying forty some odd dollars to operate a car— 
gas tax and license plates and so forth—I begin to figure that maybe 
they are paying a little too, but that is a long discussion, Senator. 

The CHarrman. How many motorcars are there alongside one 
truck? There are a great many motorcars and I know that they pay 
a very heavy tax to maintain the roads. Then they have to fight 
for their very life to use the roads against the use by the trucks of 
these roads. 

Mr. Lawrence. I think that is another story. 

The CuatrMan. Yes, that is another story. 

Mr. Lawrence. The system is inadequate and we are endeavoring 
to do something about it—all interests. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE AMER- 
ICAN WATERWAYS OPERATORS, INC. 


Mr. Tuompson. I now move over to 8. 2352 which contemplates 
a license system for transportation under which all of its elements 
would reimburse the Federal Government for costs of administering 
laws enacted by the Congress to regulate transportation. As would 
be expected, all elements of domestic water transportation are opposed 
to this method of financing the operation of the Federal Government. 

The transportation of freight is not a luxury but an economic neces- 
sity. If the Nation is to progress and expand, freight-transport 
charges must be kept at the lowest possible levels consistent with 
costs and reasonable returns on investments or profits. If a license- 
fee system is imposed on transportation, the amount of fees paid will 
be added to the costs of providing necessary and essential services 
and the shipping and general public will pay the bill. Certainly the 
Government itself has the responsibility of administering the laws 
enacted by Congress, and it collects huge taxes for such purposes. 
To single out one element of the national economy—the transporta- 
tion industry—and require that it pay for its own regulation by an 
agency of government is un-American and generally repugnant to 
accepted relationship between the Government, as such, and those 
governed. 

Those engaged in transportation pay taxes to the Federal Govern- 
ment as does everyone else, and such taxes are most important aspects 
of the costs of domg business and of providing necessary transporta- 
tion services in the public interest. A license-fee system, such as is 
contemplated by S. 2352, would be almost impossible of equitable 
administration by the Commission or any other agency of the Govern- 
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ment. Under existing law, much important transportation is beyond 
the authority and power of the Interstate Commerce Commission to 
regulate or license; thus it would be most unfair to tax, by a license 
system, only that transportation over which the ICC has some control. 
" Domestic water transportation urges that the committee reject any 
and all proposals for license-fee systems affecting transportation and, 
thus, not favorably report S. 2352. 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1982. 
The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 
Present: Senators Johnson, Hunt, Tobey, and Bricker. 
Also present: E. R. Jelsma, staff director of Subcommittee on Do- 


mestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. The proposal to tax all forms of carriers more or less 
involuntarily regulated by the Interstate Commerce Commission in 
order that the Commission may collect sufficient fees to cover the 
cost of administering the several acts coming within its jurisdiction 
would not be in the public interest. All regulation is supposed to be 
in the interest of the whole public—citizens, shippers, and carriers 
alike. That being true, appropriations from the common funds will 
more justly place the burden where the benefit lies. 

In addition, if regulatory agencies are permitted to assess fees to 
produce amounts of money which they themselves determine, there 
would be less incentive on the part of the Congress to require reason- 
ably economical administration of the agencies. 

We recommend that S. 2352 do not pass. 

The CuarrMan. On that bill several witnesses before this committee 
have indicated that this proposal might be in the interests of the rail- 
roads and certainly would place an undue burden upon highway 
transportation facilities. Senator Tobey asked yesterday, ‘‘Where did 
this railroad legislation come from?” I suggested to Senator Tobey 
that when we heard from the railroads we would probably find that 
they were as much in opposition to S. 2352 as the truck lines. 
have developed my prognostication. 

Mr. Hoop. Even if it did become law, I would think that the 
Commission could and undoubtedly would come up with a formula for 
the assessments based on revenue or some other guide stick which 
would not be unfair as between the forms of transportation. 

The CuarrMan. A witness a few days ago indicated that, since very 
few railroads have certificates—he said most of them were in operation 
before certificates were required and only new operations of railroads 


are required to have certificates—for that reason the railroads would 
escape this tax. 


So you 
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Mr. Hoop. I think that is rather silly because certainly the courts 
would determine that the Congress in effect in 1920 when it required 
certificates grandfathered all the existing lines. 

In addition to that, there is scarcely a line operating today that has 
not had numerous certificates granted to them for extensions and 
relocations which just as technically could determine their status as a 
certificated carrier. 

The Cuatrman. That witness pointed out that about the only 
certificate that the railroads need nowadays, since they are not 
building new lines, is a certificate toabandon. The language, you will 
notice on line 8, says: 

Such license fee as the Commission shall determine to be fair and reasonable for 
such certificate, permit or license. 

If the law restricts these excise taxes to certificates and if railroads do 
not need certificates except in the case of an abandonment, of course 
they will not have to pay very much of a license fee. 

Mr. Hoop. As I pointed out, certificates to railroads, including the 
large ones of long standing, are coming down frequently. Burlington, 
for instance, has had a half dozen and has one pending now. The New 
York Central has had 20; and so on. You need a certificate to extend 
your railroad 3 miles into new territory and you must get them. In 
fact, the Burlington got smacked here within 6 months for an exten- 
sion which they thought came under the heading of a sidetrack, but 
the Commission found it to be an actual extension of line and required 
them to obtain a certificate 

The CHarrman. Taking out curbs or changing the alinement? 
r Mr. Hoop. This had to do with serving the coal mine on the Ohio 

iver. 

The Cuarrman. I notice the Union Pacific is going to build a line 
west from Cheyenne and escape Sherman Hill. 

Mr. Hoop. I believe the Commission dismissed that application; 
I am not certain. But they frequently do a mere relocation which 
does not result in that sparsely settled country in the abandonment 
of any public service. It may move a team track 2 or 3 miles, but it is 
still there relatively equally located. They dismiss those applications 
frequently on the ground that there is nothing involved but an 
engineering relocation, no abandonment of service, and no extension 
of service. 

The CuarrMan. I am glad they denied it so far as Sherman Hill is 
concerned, because I was perched up there one summer and the 
trout fishing is very good. 

Mr. Hoop. I understand they did not deny the railroad the right 
to make the change of alinement. They dismissed the petition on the 
ground that they had no jurisdiction. 

Senator Bricker. May I ask a question? 

Mr. Hoop. Yes, Senator. 

Senator Bricker. I took this bill here, Mr. Chairman, to be an 
authorization to the Commission to cover ali services that they 

rendered. Now “permit, license, and certificate’ are certainly 
broad enough to cover any transportation system operating under the 
jurisdiction of the Interstate Commerce Commission, and I took this 
to be a broad coverage such as they covered in the provision in the 
appropriation bill, in other words, that the beneficiary of the service 
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or the recipient of the service of the Commission would pay a reason- 
able cost for that service. 

If it is limited to certificates of convenience and necessity or certifi- 
cates of expansion or something of that kind, that are to be granted 
new, it is an entirely different thing from what I interpreted it to be, 
but under this title ‘Certificates, Permit, or License,” I thought it 


would cover any established railroad with any of its operations, any 
established bus or truck line in its operations. 

The CuarrMan. You heard Attorney Mahoney? 

Senator Bricker. Yes, and I thought he was talking to the bill. 
I may be entirely wrong about it, but that was my feeling about it, 
Mr. Chairman: That he was limiting it to a certain kind of certificate 
rather than the service. It looks to me like what you would attempt 
to do here is charge for services rendered, not for a certificate or a right 
or anything of that kind. 

The Cuarrman. Certainly that was the objective of the bill. 

Senator Bricker. That is what I thought; yes. 

The Cuarrman. It was to make the ICC self-supporting, just like 
the States make their bureaus and commissions self-supporting. 

Senator Bricker. That was what I interpreted it. 
say that, there is something in it I cannot read into it. 

Senator Hunt. It seems to me, Mr. Chairman, that the word 
“services” should perhaps be inserted in line 8 of the bill. 

The CuarrmMan. That would look to me as though it might greatly 
broaden it and I think that may be what the bill needs. If Attorney 
Mahoney is correct, certainly the bill lacks something in the way of 


language because it would have an entirely different effect from what 
was intended. 


If it does not 





(Note.—Statement filed by Tilden L. Childs, secretary-manager, Oil Field 
Haulers Association, Inc., Austin, Tex. on 8. 2358 contains brief reference to their 


position on 8, 2352. Statement included with hearings on 8. 2358, March 21 
1952.) 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN CoMMERCE, 
Washington, D. C., Monday, March 24, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMan. I wish to insert in the record at this point a letter 
from the Association of American Ship Owners on S. 2352. If there 
is no objection, it will be made a part of the record. 

(The document referred to is as follows:) 
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SraTEMENT OF GeorGE W. MorGan, PrReEsIDENT, AssOcIATION OF AMERICAN 
Suip OWNERS 


ASSOCIATION OF AMERICAN SHIP OWNERS, 
New York, N. Y., March 3, 1952. 
Re S, 2352. 


The Honorable Epwin C. Jounson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C 


My Dear Senator JOHNSON: This association is strongly appanet to the pro- 
visions of 8. 2352 and I would appreciate it if you would include this letter in the 
hearings as a part of the record. 

The bill would authorize the Interstate Commerce Commission to establish 
such license fees as it might determine to be fair and reasonable for a ‘‘ certificate, 
permit, or license for the purpose of reimbursing the United States for the costs 
of administering”’ the Interstate Commerce Act. 

Our association is made up only of American-flag shipping companies that have 
not been subsidized under the Merchant Marine Act, 1936. A number of them 
are engaged in the coastwise and intercoastal trades and therefore operate under 
certificates or permits issued by the Interstate Commerce Commission. Most of 
such certificates or permits were granted to our members as a matter of right 
under the grandfather clause and the services to which such certificates or per- 
mits apply had long been established, with private capital only and not as the 
result of any grant of right or subsidy from the Government. 

The certificates or permit provisions of the Interstate Commerce Act, insofar as 
snipping is concerned, were added to the law in 1940 bv the Transportation Act 
of that year, long after these services of our members had been established. The 
object of public policy sought to be accomplished by those provisions was to 
strengthen the transportation system in the public interest. It was not to grant 
monopoly rights or to create vested interests for which, later, long-established 
shipping services developed under free enterprise and with private capital would 
be expectea to pay a license fee. 

If the philosophy underlying this bill is that those whose activities are regulated 
and controlled by the Interstate Commerce Commission should support that 
agency financially, then it would seem to follow that litigants Stisuld wapport 
the courts, farmers should support the Department of Agriculture, - workers 
should support the Labor Department and so on down the line. But it seems 
that in sound theory all Government departments and agencics are intended to 
and generally do function in the sel public interest and if that theory and 
result are desirable, as they seem to be, then it surely follows that the cost of the 
public services provided should be borne by the public generally. 

Very truly yours, 
Georae W. Moraay, President. 


LT 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Thursday, March 27, 1982. 


The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF WILMER A. HILL 


Mr. Hiti. My name is Wilmer A. Hill, Transportation Building, 
Washington, D.C. Iam a lawyer with offices in Washington, D. C., 
specializing in practice before the Interstate Commerce Commission 
and other administrative tribunals. 
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My appearance here is in behalf of the United Fresh Fruit and 
Vegetable Association, a national trade association which has been 
described by Mr. Alan T. Rains, its secretary. My testimony will be 
directed toward S. 2352, S. 2518, S. 2519, and S. 2754, all of which 
are opposed by our association. 

S. 2352 provides that— 

Each person holding a certificate, permit, or license under this act shall pay to 
the Commission annually such license fee as the Commission shall determine to 


be fair and reasonable for such certificate, permit, or license for the purpose of 
reimbursing the United States for the costs of administering this act. 


Mr. John R. Mahoney, speaking in behalf of the Association of 
Interstate Commerce Commission Practitioners on the opening day 
of these hearings, has given the committee a number of reasons why 
this bill should not be enacted into law, and I shall not repeat all 
of them. I do, however, beg leave to comment that not only is the 
bill so phrased as to make it almost a certainty that the railroads 
would escape payment of any substantial fees and would therefore 
be unduly preferred, but it is quite certain that the motor carriers, 
which would be chiefly affected, would be forced to add the amounts 
of the fees to their freight charges, with the result that the members 
of our association would be required ultimately to pay and bear such 
higher rates. 

If the fees were made nominal or so small as to cover only small 
amounts into the United States Treasury, there could be no real 
purpose in enacting this bill, but if the fees were sufficiently large 
to cover any considerable amounts into the Treasury, then the 
burden to be passed on by the motor carriers to the members of our 
association might very well be quite heavy. 

Transportation charges already form a large proportion of the 
cost to our members of doing business; they should not be increased 
in this indirect manner. 

Senator Bricker. Do you have any estimate as to the relation of 
the transportation charges to the cost of doing business? 

Mr. Hi. I do not have those figures. Perhaps we could obtain 
them and submit them. I think the Department of Agriculture did 
compile such figures at one time. 

For the reasons given, our association urges that your committee 
report unfavorably S. 2352. 

(Subsequently, Mr. Hill sent the following information to the 
committee: ) 

Wasninoton, D. C., April 1, 1952. 
E. R. Jeusma, Esq. 
Senate Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Mr. Jetsma: You will doubtless recall that during the giving of my 
statement before the committee on March 27, 1952, Senator Bricker requested 
me to furnish figures showing the relation of transportation costs to the total costs 
of the shipper of laving down fresh fruits and vegetables in the destination market, 
and that I stated that it was my understanding that the Department of Agri- 
culture had compiled such figures and that I would furnish them for the record. 

I now find that the only available figures prepared by the Department of 
Agriculture along those lines give the approximate distribution of the consumer’s 


dollar paid for fresh fruits and vegetables for the United States for the year 1939. 
They are as follows: 
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By functions: Percent ;) By expense items: Percent 
PembOt i iin. iis issu sana. 30. 6 Coeneting profit and other 
IR a cre on teens 9.1 TL cis tial, ienenl 8. 0 
Intermarket transportation. 19. 0 Purch ased supplies and serv- 
RR Bee PR ecu eae ane 5. 4 
Farmers’ share --- -..---.-- 35. 0 Rent, depreciation, and util- 

iiee. sus) au tievoan.o43- 7.8 
Wages and salaries ___-----_- 24. 8 
Intermarket transportation. 19.0 
Farmers’ share___.-..----- 35. 0 


Very truly yours, 
Wiumer A. HI. 


STATEMENT OF GORDON STEDMAN, SECRETARY-MANAGER, 
GROWERS AND SHIPPERS LEAGUE OF FLORIDA, ORLANDO, 
FLA, 


Mr. Stepan. Senate bill 2352 proposes to establish annual license 
fees for service rendered by the Interstate Commerce Commission for 
the cost of administering the Interstate Commerce Act. 

The effect this amendment would have would be to transfer, from 
the general taxation of all of the public to the freight shipper, the 
entire expense of the Interstate Commerce Commission and would 
tend to force still higher freight rates. 

The transportation exists not only for hauling freight of individual 
shippers, but also for passengers, express, United States mail, and the 
national defense. The expense of the latter certainly should be paid 
out of the Treasury and not saddled on one part of the public—the 
individuals who ship and receive freight. 

Already, the railroad deficits of mail, express, and passengers is a 
cause for rising freight rates, and we respectfully request disapproval 
of Senate bill 2352. 


Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of subcommittee on Do- 
mestic Land and Water Transportation. 


STATEMENT OF A. H. SCHWIETERT, SPECIAL COMMITTEE ON 
TRANSPORTATION OUTLCOK AND POLICY OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Scuwietert. 8. 2352 would require the Interstate Commerce 
Commission to collect from each person holding a certificate, permit, 
or license under the act an annual license fee in such an amount as 
the Commission shall determine to be fair and reasonable for the 
purpose of reimbursing the United States for the cost of administering 
the act. 

The league voted unanimous opposition to this bill as it considered 
the measure primarily as a revenue measure which indirectly would 
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place an additional tax burden upon the shipping public. Any fees 
collected from regulated carriers by the Commission would be charged 
to operating expenses and eventually would be included in the rates 
which the carriers charge for the service performed, and paid for by 
the shippers. 

The league considers it basically unsound for an agency to assess 
fees for the direct or indirect support of itself, from the persons which 
it regulates. The theory of regulation by administrative agencies is 
that such regulation is for the benefit and protection of the public. 
Traditionally and historically, regulation has not been imposed for the 
protection of the regulated industry. Until this theory of regulation 
is entirely changed, the cost of regulation should be paid from general 
taxes. 

Another objection which the league has to the proposed bill is that 
the fixing of san fees would constitute a difficult administrative 
task, could easily result in discrimination between the different types 
of carriers, and would place an added burden on the Commission. 
Under the bill the Commission is required to fix “fair and reasonable” 
annual license fees. It would not S “fair and reasonable” for the 
Commission to establish a uniform fee for each certificate, permit, or 
license, nor would it appear to be proper for the Commission to fix a 
license fee based on the value to the holder of such certificate. The 
real value of certificates, permits, and licenses varies from year to year, 
and what may be considered “fair and reasonable” for 1952 may be 
unjust and unreasonable for 1953. 

-roperly to administer S. 2352 it would appear necessary for the 
Commission to make individual determinations each year. Adding 
to this difficulty is the further fact that while motor carriers and freight 
forwarders all have certificates, licenses, or permits, most railroads 
do not have certificates. Under the specific wording of the bill those 
who do not hold certificates would be exempt from the payment of 
fees, thus resulting in discrimination against those who are required 
to pay such fees. 

I have participated in the consideration of the position taken on this 
bill by the Association of Interstate Commerce Commission Practi- 
tioners, and have read the testimony presented to this committee on 
March 3 by John R. Mahoney. In the interest of conserving the time 
of this committee I should like to subscribe to the statements made by 
Mr. Mahoney in further support of the position of the league in opposi- 
tion to this bill. The league recommends that S. 2352 do not pass. 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN. 


Mr. Sairu. On 8. 2352, which proposes ICC fees for services, that 
is, annual license fees for services rendered by the Interstate Commerce 
Commission, I would oppose the principle of that bill. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Tuesday, April 1, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF SAMUEL FRASER, EXECUTIVE VICE PRESIDENT, 
INTERNATIONAL APPLE ASSOCIATION 


Mr. Fraser. We oppose S. 2352. We see no reason why truck 
operators should be discriminated against. The power to fix fees and 
delegation of such power should be limited to Congress. To make one 
type of transportation bear the United States costs for administration 
of an act will, if once started, soon be extended on principle. I 
remember well the income tax starting in 1913 with 1 percent and 
Senator Choate asked the question why 1 percent, why not 50 percent 
and Senator Borah answered that it would be as foolish to put it up 
to 50 percent—no one would be so foolish as to put it up to 50 percent. 
Now we have it to 94 percent in some cases. We are always viewing 
these encroachments with apprehension. Once begun it will never 
end and soon be extended to all trucks. We have licensing now. The 
trucks we use pay Federal excise taxes on the truck and parts as well 
as the gasoline or oil and lubricating oil. 


STATEMENT OF FRAZER A. BAILEY, PRESIDENT, NATIONAL 
FEDERATION OF AMERICAN SHIPPING, INC. 


Mr. Battery. The purpose of S. 2352 is to establish annual license 
fees “for services rendered by the ICC” to carriers holding certificates 
or permits issued by such agency, for administering the Interstate 
Commerce Act. Such fees, after payment to the ICC, are to be 
covered into the Treasury. Simi enough, the ICC evaluates 
the services which it renders, and is the recipient of the fees which 
are paid. 

The ICC is an independent government agency charged with the 
responsibility of regulating certain modes of transportation subject. to 
the Act. The purpose of such regulation is the public interest. 

We believe it unsound, and contrary to such public interest for 
those who are regulated under an act of Congress to pay to the regulat- 
ing agency any amount or amounts which may be fixed by the regulat- 
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ing agency, allocated among those subject to its jurisdiction, and 
designed to defray the cost of such regulation. 

There are many government regulatory bodies, and many activities 
subject to regulation and control in the public interest: Wage stabiliza- 
tion, price stabilization, export quotas, traffic regulations, and so 
forth and so forth, just to mention a few. Surely no one would 
suggest extending the principles of S. 2352 to these. We believe it 
is just as unsound in the case of the ICC regulation of transportation. 

Under S. 2352 we also face the risk of a government agency being 
able to influence, if not fix, the amount of its income from year to 
year, with the human weakness to extension and enlargement. We 
advocate less rather than more regulation. We oppose, as we believe 
the American people do, the building of bureaucracies and increases 
in the costs of Government which we believe would be inevitable and 
inherent in the principles of S. 2352. 

If on the other hand, it be held that a substantial part of the func- 
tions of the ICC is to promote the interest of those parties coming 
under its jurisdiction, the fundamental principle of S. 2352 is equally 
unsound. To demonstrate our point, we only have to inquire as to 
whether American labor should be assessed license fees for the cost 
of the Department of Labor; farmers for Agriculture; miners for 
Bureau of Mines in Interior, and business for the Department of 
Commerce? 

Now, we recognize that S. 2352 is an offshoot of the theory of ‘‘user 
charges” embraced in other bills before the committee. We recognize 
its basic purpose and possible political and public relations advantages. 
We submit, however, that for reasons we have stated, and no doubt 
for many we have overlooked, it will not promote efficient or econom- 
ical administration, will not serve the public interest, and is impossible 
of equitable administration. 

In S. 2352, as in other bills where so provided, we respectfully ask 
the committee to reject this unsound theory. 

The following bills, S. 2352, S. 2355, S. 2518, S. 2745, S. 2752, 
S. 2754, and S. 2781 are concerned with the matter of rates, the pro- 
cedure with relation thereto, and collateral matters. These are highly 
technical subjects which should be dealt with by an expert. We ask 
permission of the committee to place in the record at this time the 
statement of Mr. Harry S. Brown, chairman of the Intercoastal 
Steamship Freight Association, with headquarters at 80 Broad Street, 
New York City, which association includes all common carriers by 
water who have been authorized by the Interstate Commerce Com- 
mission to operate between the Atlantic and Pacific coasts of the United 
States. Mr. Brown has held his present position since 1936. Prior 
to that time he was Director of the Bureau of Regulation of the United 
States Maritime Commission. 

The CHarrMan. We will be very glad to have it in the record for 
the benefit of the committee, and it will be made part of the record. 

We thank you very much for your consideration and your appear- 
ance here. 

Mr. Bartey. Thank you, Mr. Chairman. We are very grateful for 
your patience, sir. 

(The statement referred to is as follows:) 
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SraTeEMENT OF Harry 8S. Brown, CaarrMan, InTERCOASTAL STEAMSHIP FREIGHT 
ASSOCIATION 


My name is Harry 8S. Brown. I am chairman of the Intercoastal Steamshi 
Freight Association with headquarters at 80 Broad Street, New York 4, N. Y. 
The members of this association include all common carriers by water who 
have been authorized by the Interstate Commerce Commission to operate between 
the Atlantic and Pacific coasts of the United States. I have held this position 
since 1936. Prior to that time I was Director of the Bureau of Regulation of the 
United States Maritime Commission, having previously held an equivalent posi- 
tion with the predecessor of the Maritime Commission who administered 
the regulatory provisions of the Shipping Act of 1916 and the Intercoastal 
Shipping Act of 1933. 

I have already appeared before this Committee in opposition to S. 2754 on 
behalf of the members of the Intercoastal Steamship Freight Association. I have 
been asked by water carriers operating along the Pacific coast to inform this 
committee that they are likewise unalterably opposed to 8S. 2754 and subscribe to 
the testimony I have submitted. We are likewise opposed to the revised language 
for that bill suggested by the National Industrial League or to any other modifica- 
tion of section 4 of the Interstate Commerce Act that does not preserve the 
fundamental features of the present long and short haul clause as set forth in 
my testimony. 

There are so many bills pending before your committee proposing changes in 
the Interstate Commerce Act that it is impossible for me or the lines I represent 
to adequately study them and give the committee sufficient information and full 
views of the effect of such legislation at this time. Certain of these bills, however, 
have been analyzed by us and upon those bills I desire to submit the following 
testimony. 

S. 2352 would levy a license fee upon every carrier holding a certificate or a 
permit under the Interstate Commerce Act. We strongly oppose any such 
legislation. The Interstate Commerce Act was not enacted for the benefit of the 
carriers, but for the benefit of the public, particularly shippers. Insofar as the act 
has been modified over the years for the apparent purpose of insuring adequate 
financial return to the carriers, it has been conspicuously unsuccessful. By far, 
the greater part of the financial expenditure of the Interstate Commerce Com- 
mission is used in administering those portions of the act which are designed 
for the protection of the public, particularly shippers. We know of no equitable 
basis upon which a license fee system could be constructed so that persons invoking 
provisions of the Interstate Commerce Act could bear the cost of administering 
the act. In any event, it would be most improper to compel the carriers to pay 
license fees. As substantial taxpayers they already pay their share of the cost 
of administering the act. 


STATEMENT OF L. A. PARISH IN BEHALF OF WATERMAN STEAM- 
SHIP CORP. (ARROW LINE) AND ATLANTIC-GULF COASTWISE 
STEAMSHIP FREIGHT BUREAU, CONSISTING OF PAN-ATLANTIC 
STEAMSHIP CORP., NEWTEX STEAMSHIP CORP., AND SEATRAIN 
LINES, INC. 


Mr. ParisH. My name is L. A. Parish. I am appearing in behalf 
of Waterman Steamship Corp. (Arrow Line), and Atlantic-Gulf 
Coastwise Steamship Freight Bureau, consisting of Pan-Atlantic 
Steamship Corp., Newtex Steamship Corp., and Seatrain Lines, Inc. 

Waterman Steamship Corp. (Arrow Line) operates as a common 
carrier in the Atlantic-Pacific intercoastal trade. Pan-Atlantic, 
Newtex, and Seatrain Lines are all of the common carriers by water 
operating between ports on the Atlantic coast and ports on the Gulf 
of Mexico. 

This bill provides for the assessment by the Interstate Commerce 
Commission of annual license fees to be paid by holders of operating 
certificates, permits, or licenses under the Interstate Commerce Act. 





cen 
car’ 
the 
anc 
rep 
ana 

I 
exe 

\ 
ope 
sho 
000 
con 
ton 
han 
Cor 
of x 
tist 
Mo 
Cor 
40,( 
21,( 

(i 
carl 
req 
new 
mer 
the 
ced 


mer 


ope’ 
part 
mot 





Roe t Oewr wr Oe VY 


alf 
‘ulf 
tic 
nc. 
10n 
tic, 
ter 


rulf 


rce 


‘ing 
\ct. 





3 
| 





Paae~e 





3 
: 


ex 


AIP NALIN SII 





Pa wie ee Bai sas Hes 


DOMESTIC LAND AND WATER TRANSPORTATION 261 


No part of the fees collected shall be retained by the Commission but 
all shall go to the general fund to the United States Treasury. 

(a) This bill is objectionable for a number of reasons. In the first 
place its enactment would result in a substantial measure of dis- 
crimination against those common and contract carriers who would be 
subject to the provisions thereof. A large segment of our national 
transportation system is at the present time unregulated, and there 
are many carriers, including motor and water carriers, who, because 
of exemption provisions in the act are able to operate without benefit 
of certificates or permits from the Commission. These carriers by the 
provisions of this bill would be excused from the license fees which 
regulated carriers would be forced to pay, resulting in clear-cut dis- 
crimination and prejudice. 

There were, in the immediate prewar period, 359 water carriers 
subject to part III of the Interstate Commerce Act, 475 carriers 
engaged in operations exempt under part III, and 217 private carriers. 
The net total of 987 carriers was divided as follows: 36.3 percent regu- 
lated, 63.7 percent exempt and private carriers. 

Of the vessel tonnage operated by all water carriers, only 30.3 per- 
cent was by the regulated carriers (common and contract), 69.7 per- 
cent of the vessel tonnage being operated by exempt and private 
carriers. It is obvious, therefore, that to assess a license fee against 
the regulated carriers discriminates against them in favor of the exempt 
and private operations. (Above water statistics taken from ICC 
report in Ex parte 165, by Dr. C. S. Morgan, chief carrier research 
analyst, Bureau of Transport Economics and Statistics, August 1946.) 

Latest figures available indicate that the percentage of private and 
exempt carriage has increased in postwar years. 

While no details are available showing separation of motor carrier 
operations, the latest reported survey by the Bureau of Public Roads 
shows that for 1950 private motor vehicle operations totaled 52,509,- 
000,000 ton-miles and for-hire motor vehicle operations (regulated 
common, regulated contract, and exempt) totaled 68,582,000,000 
ton-miles. There is a very large movement of exempt motor traffic 
handled by for-hire vehicles not regulated by the Interstate Commerce 
Commission. A very conservative estimate is that at least 50 percent 
of motor transportation is by the exempt and private carriers. (Sta- 
tistics from p. 19, ICC Buteau of Transport Economics and Statistics, 
Monthly Comment, February 14, 1952.) The Interstate Commerce 
Commission Bureau of Motor Carriers estimates there are in operation 
40,000 exempt carriers and 130,000 private carriers, as compared to 
21,000 regulated motor carriers. 

(6) That the proposed law would create discrimination between 
carriers is further shown by the fact that prior to 1920 there was no 
requirement that rail carriers secure certificates before constructing 
new or additional lines. On February 28, 1920, the Interstate Com- 
merce Act was amended, requiring effective 90 days from that date 
the issuance of a certificate of public convenience and necessity ante- 
cedent to abandonment or extension of a line, but there was no require- 
ment that then existing lines had to secure certificates for continued 
operation as was the case with motor carriers and water carriers when 
parts II and III of the act were enacted. All common and contract 
motor carriers and water carriers in operation at the time those carriers 
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became regulated by the ICC had to secure a certificate or permit to 
remain in business, but that was not true of the rail lines in existence 
prior to the amendments of 1920. 

On December 31, 1919, the rail carriers of the United States owned 
253,152 miles of road. ‘Today the rail carriers in the United States 
own 223,779 miles of road. The majority of the railroad mileage 
being used today was already in existence prior to 1920. Therefore, 
the vast majority of rail mileage would not be subjected to the license 
fee proposed under this bill, and to prescribe a ite fee only for 
those carriers holding certificates would mean that for practical pur- 
poses the motor carriers and the water carriers will be the only ones 
who pay the fees. This is discrimination in favor of the rail lines. 

Under the language of the bill it is assumed that an annual fee would 
be assessed against the railroads for all certificates of abandonment 
as well as construction issued by the ICC since 1920. Abandonment 
permits since the effective date of section 1 (18) of the act total 36,254 
miles. 

(c) Another objection to this bill is that the fees derived thereunder 
would in the final analysis be paid, not by the carriers against whom 
the fees are assessed, but by the general public which utilizes the serv- 
ices of such carriers. Particularly under present-day operating con- 
ditions few if any individual members of the national transportation 
system will be able to incur any increased costs without passing such 
costs on to the shipping public in the form of increased rates. There 
appears no justification for further taxing the general shipping public at 
the present time, especially by the indirect method here proposed. 

(d) From a wholly practical standpoint, it is submitted that it 
would be impossible to establish a system of license fees that would 
be on a fair, equitable, and nondiscriminatory basis as between the 
various licensees. Whether the basis for the proposed fees would be 
gross income, net income, ton-miles operated, scope of permit or 
certificate, or any other basis, because of the peculiar nature of the 
transportation business, inequities would inevitably result. 

It would be impossible to determine the value attached to a given 
permit, license, or certificate. Two carriers operating between the 
same points may not have the same value interest in a particular 
operation. On the waterways a common carrier and a contract 
carrier may operate side by side, or two common carriers with differing 
vehicles may operate side by side. One operation may be more 
successful than the other. 

The same comparison can be made with motor vehicle operating 
rights where there are any number of types of operations engaged in 
even by the same carrier. There are regular route common carriers 
and irregular route common carriers by truck, and varying types of 
contract motor crrriers. All of these may operate competitively in 
the same trade areas. 

(e) The entire Interstate Commerce Act was designed for the bene- 
fit of the general public and the promotion of a sound national trans- 
portation system. To prescribe a system of fees for permits, certifi- 
cates or licenses under the commonly called operating authority 
sections of the act is unjust and unreasonable since many orders made 
and authorities given by the ICC under other sections of the act may 
be just as important and valuable as any operating authority granted, 
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and conceivably far more expensive to the ICC. Typical examples of 
other important orders given are: 

1. Orders granting carriers general rate increases, such as the many 
postwar ex parte proceedings, one of which is now pending, i. e., 
Ex , parte 175. 

Orders entered in Investigation and Suspension cases under 
sections 1, 2, and 3 of the act (and related sections in other parts). 

3. Orders entered in General Rate Investigation cases such as 
ICC Docket 28300, the Uniform Class Rate Case, which has been 
before the ICC since about 1941. 

4. Special permissions granted under the tariff rules provided by 
section 6 of the act. 

5. Fourth section orders entered under section 4 of the act affording 
relief from the long- and short-haul clause. 

6. Orders granting authority for poolings, consolidations, mergers, 
and controls under section 5 of the act. 

7. Orders approving carrier agreements under the provision of 
section 5 (a) (Bulwinkle Act) of the act. 

. Orders affecting the value of carriers property under section 19. 

Orders granting authority to carriers to issue securities or modify 
aunt financial structure, under sections 20 (a) and 20 (b) of the act. 

10. Orders granting approval for safety appliances, tb Do and 
systems under section 25 of the act. 

(f) It has never before been the intention of Congress that the 
ICC Act as a revenue-collecting or revenue- producing agency. To 
do so takes away from the ICC the traditional independence which 
it has maintained since its inception. If license fees are to be pre- 
scribed there could very well be allegations of discrimination, since 
those paying the biggest license fee would be entitled to the most 
service. An impartial regulation of all modes of transportation 
cannot exist under such circumstances. 

The present staff of the ICC is insufficient to take care of the work 
viiaiale assigned to it and could not, even if it desired, police a 
license fee program. 

(g) There has already been enacted Public Law 137, Eighty-second 
Congress, first session, which provides for the assessment by the 
ICC of fees for services rendered to carriers which it regulates. The 
measurement and amount of such fees are now being determined upon 
by the appropriate agency. It is submitted therefore that no addi- 
tional legislation, such as proposed i in S. 2352, is needed, or is in order, 
at the present time. 

We have shown in this statement reasons why the bill should not 
be enacted. There should be no different treatment of certificates 
or permits granted under the so-called operating authority clauses of 
the act and for the assessment of charges for other grants under 
various sections of the act. 

I call particular attention to the fact that section 20 (a) and 20 (b) 
of the Interstate Commerce Act permits the ICC to grant carriers 
authority to issue certain securities or modify their financial structure. 
I think that such orders issued under that section and other sections 
of the act are just as important or may be more important to the 
carriers receiving those authorities than the operating permits or 
certificates which may be granted to a line to engage in a particular 
operation. 
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Unrrep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 
. oes, Senators Johnson of Colorado (chairman), Hunt, and 

ricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings:) 


STATEMENT OF JOHN J. Corsetti, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BRoTHERHOOD OF LOCOMOTIVE ENGINEERS 


Bill S. 2362.—The provisions of this bill would authorize the Interstate Com- 
merce Commission to establish fees for the handling of licenses, permits, certifi- 
cates, etc., to transportation agencies. 

The Brotherhood of Locomotive Engineers wishes to be recorded as in support 
of this legislation. 


Unirep Srarres SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 


The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statements were submitted for the record :) 


STATEMENT OF LEONARD E. Roacu, TRANSPORTATION AND COMMERCE COUNSEL, 
OKvaHoMa City, OKLA. 


Senate bill No. 2352 introduced by Senator Johnson of Colorado (by request) 
would amend section 18 of the Interstate Commerce Act by inserting at the end 
thereof the following: 

““(3) Each person holding a certificate, permit, or license under this Act shall 
pay to the Commission annually such license fee as the Commission shal] determine 
to be fair and reasonable for such certificate, permit, or license for the purpose of 
reimbursing the United States for the costs of administering this Act. Such 
fees shall be covered into the Treasury.” 

Commenting upon the foregoing bill it appears that the same is in fact a tax 
rather than a license fee and, as such, it is my personal opinion that Congress has 
no authority to delegate its power to levy taxes. All taxes must be levied by the 
Congress of the United States and such bills must originate in the House. 

It will be noted that the last sentence of the amendment reads: ‘“‘such fee shall 
be covered into the Treasury.” It is apparent from the foregoing wording that 
the bill is not designed to supplement the revenues of the Interstate Commerce 
Commission in the administration of the act, because you will note from the 
foregoing quoted portion of the act that “‘such fees shall be covered into the 
Treasury.” The bill is, therefore, a pure general revenue. The Interstate 
Commerce Commission apparently has been required to operate under insufficient 
appropriations, but the proceeds from a bill such as this will not help the Inter- 
state Commerce Commission increase its budget for the very reason that the 
fees thus collected would be covered into the Treasury. 

If the proceeds were credited to the Interstate Commerce Commission by the 
Treasury, I would still oppose the bill because of what I believe to be its uncon- 
stitutional feature mentioned above and because the impropriety of congressional 
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delegation to a governmental agency of the power to levy fees for the direct or 
indirect support of itself. 

It is my personal judgment that the bill would undermine the independence 
of the Interstate Commerce Commission and the Commission has traditionally 
been known for its independence and fair dealings, although there has been in quite 
recent years some possible justified criticism. If the Commission were to levy fees 
on holders of certificates, permits, or licenses, certainly could and probably would 
be subject to the danger of giving more time to those certificate holders who 
contributed the largest amount in fees. It is only reasonable to assume that the 
Commission, limited in the fixing of fees by only what appeared to the Commission 
“to be fair and reasonable,’”’ would necessarily, although perhaps unconsciously, 
be influenced by those carriers who were the heaviest contributors to the funds 
for its support and that is, of course, provided, although the bill covers the fees 
into the Treasury, that the Treasury should credit them to the Commission funds 
and we do not know whether that would be done or not. 

It seems to me also that the bill would impose an unfair burden upon the 
Interstate Commerce Commission because of the very impossibility of determining 
the relative tax value of certificates to the holders thereof. This is a taxing 
measure which does not require intervention of the Interstate Commerce Com- 
mission and which the Constitution places directly upon the Congress with no 
power of delegation. 

Again, in the final analysis, the general shipping public would be paying for the 
tax imposed on the carriers since the carriers would necessarily be required to treat 
any fees thus paid as operating expense and reflect it in the establishment of higher 
rate structures or levels. It seems to me to be practically impossible to distinguish 
the general public from the shipping public. The result would, therefore, be that 
the general public would be paving a higher rate level, but would not be relieved 
of any other tax load or burden. The continued increase in taxes are tearing down 
the economy of this country. 





STATEMENT OF MANUFACTURING CHEMISTS’ ASSOCIATION, INC. 


The Manufacturing Chemists’ Association opposes this bill, 8. 2352, which 
would require the Interstate Commerce Commission to collect from each person 
holding a certificate, permit, or license under the act, an annual license fee in such 
amount as the Commission shall determine to be fair and reasonable for the 
purpose of reimbursing the United States for the cost of administering this act. 

In the interest of conciseness, the association hereby records its position in 
opposing this proposal by support of the contentions of the National Industrial 
Traffic League in its statement on S. 2352, presented March 28, 1952, before the 
Senate Committee on Interstate and Foreign Commerce. 





Unirep States SENATE, 
ComMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: Senator Milton R. Young, of North Dakota, and 
EK. R. Jelsma, staff director of Subcommittee on Domestic Land 
and Water Transportation. 


STATEMENT OF ELMER W. CART, MEMBER OF THE PUBLIC 
SERVICE COMMISSION OF THE STATE OF NORTH DAKOTA 


Mr. Carr. The North Dakvuta Public Service Commission is 
opposed to the enactment of S. 2352, for the following reasons: 

(1) The carriers obtaining certificates, permits, or licenses under 
the Interstate Commerce Act now pay substantial taxes to the 
Federal Government in the form of excise and income taxes. 
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(2) ‘The power to levy fees which in effect will be an additional tax 
on transportation facilities devoted to serving the public should not 
be delegated to a commission. 

(3) Under the language of this bill, the Commission must base its 
annual fee on the cost of administering the act. Travel expense of the 
Commission and its employees is a substantial part of the administra- 
tive cost and a very discriminatory situation could easily arise where 
certificate holders or applicants for new certificates living a great 
distance from Washington would have a greater administrative cost 
chargeable to them than those living close to the Commission office 
at Washington. 


STATEMENT OF C. E. CHILDE, REPRESENTING THE MISSISSIPPI 
VALLEY ASSOCIATION 


Mr. Cuitpe. S. 2353 is a bill to require the payment of license fees 
to the Interstate Commerce Commission to cover the costs of ad- 
ministering the Interstate Commerce Act. We are opposed to this 
legislation, for reasons well presented to this committee, by the 
Association of Interstate Commerce Commission Prectitioners and 
others, which we generally endorse. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Witutams. The Department of Commerce opposes S. 2352. 

S. 2352 would require each person holding a certificate, permit, or 
license under the Interstate Commerce Act to pay an annual fee to 
be covered into the Treasury, the amount thereof to be determined 
by the Commission to be fair and reasonable for the purpose of 
reimbursing the United States for the cost of administering that act. 
No similar mandatory provision of present Federal law in the trans- 
portation field has come to our attention, but Public Law 137 (Eighty- 
second Congress) contains permissive authorization to Federal agencies 
to prescribe by regulation such fee, charge, or price as may be fair and 
equitable for regulatory services calioel ; 

Our reasons for our opposing this legislation at this time are: 

For the Commission to determine and collect such reasonable 
fees on a suitable basis, or to distribute the regulatory burden equitably 
would be infinitely complex, and grave question exists as to whether 
it would be practicable. 

If such determination and distribution should prove to be prac- 
ticable, Public Law 137 affords suitable basis for accomplishing the 
desired objective both for those subjected to annual fees by this bill 
and those receiving other governmental services, on a permissive 
basis, and we understand the Commission is now making studies 
along these lines; 

Mandatory imposition of fees of this type only on those carriers, 
forwarders, and Labee required to hold and maintain the named 
types of authorization under the Interstate Commerce Act and not 
on other operators or for other comparable services would appear 
unfairly discriminatory. 

(The following statements were inserted in the record at the close 
of the day’s hearings: ) 
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STATEMENT OF JOHN J. GRAHAM, OF NEW YorK CITY 


The most objectionable feature of this bill is that the Commission is directed 
to determine the amount of the fee to be paid by each carrier. Very dangerous 
precedent may be set if this bill were enacted since the Interstate Commerce 
Commission would cut the only supervisory tie which now binds it to the rest 
of the Federal governmental organization. By this bill, the Interstate Com- 
merce Commission would be in business completely for itself. Each Commission 
of the Government could follow suit and then there would be no organizational 
unity whatsoever. Rather, each industry would have its privately supported 
agency in Washington. And, since the Commission would be dependent upon the 
industry for its financial support, the greatest contributors would inevitably cost 
the national transportation policy. The ‘user pay’ theory involves a dual 
relationship: the user pays when it pays the user. Financial support and control 
cannot be separated, 

Hence, if Congress desires to put in a fee system for services, licenses, permits, 
or certificates, let Congress prescribe the schedule of fees. 

Presently, if the Commission would prosecute all violations to the fullest extent, 
it is felt that the fines, if accounted for Commission maintenance, would be quite 
adequate to alleviate the Commission’s financial difficulties. 





STATEMENT OF GILES Morrow, EX&cuTIVE SECRETARY, FREIGHT FORWARDERS 
INSTITUTE 


The freight-forwarding industry has very serious objections to this bill. While 
the title refers to ‘‘fees’’ the bill would, in fact, impose a tax on the carriers to raise 
revenues which would be covered into the Treasury. 

It is not believed to be consistent with the purposes of Federal regulation of 
transportation to tax the carriers for administration of such regulation. 

The regulation of commerce is a function of Congress which has been dele- 
gated to the Commission as an arm of Congress. It is imposed for the benefit 
of all of the people, and in the interest of the Nation. We see no difference, 
in principle, in a requirement that carriers support the Interstate Commerce 
Commission and, for example, a requirement that farmers be taxed to support the 
Department of Agriculture, or that civil-service employees pay the cost of oper- 
ating the Civil Service Commission. 

From a practical standpoint, it would be impossible to assess annual fees 
on an equitable basis. For one thing, many private and exempt carriers are sub- 
ject to a measure of regulation, but they have no certificate or permit. Rail- 
roads have only been required to obtain certificates since 1920, for extension 
or abandonments. 

For another thing, there is no standard or criterion by which equitable fees 
could be established. The gross revenues of freight forwarders range from a few 
hundred dollars to many millions of dollars annually. And yet the cost of ap- 
plying regulation to the smaller units may be, and perhaps in many cases is, greater 
than the cost of regulating the larger companies which have skilled and capable 
personnel, 

The Interstate Commerce Commission is a quasi-legislative, quasi-judicial 
body. We think it ill comports with those duties to also make the Commission a 
tax assessor, levying against the properties of those whose affairs it must regulate. 


STATEMENT OF Ernest FALK, MANAGER, NortHwest HorticuLTurRAL CounciL 


This bill is so vague and general that we feel it could result in the imposition 
of an undue burden upon carriers which would be directly reflected to the shippers 
and consumers. No basis is established to measure the cost of administering 
this act. The cost of other administrative and regulatory bureaus and depart- 
ments is borne by the public as a whole. Farmers primarily benefit from the 
services of the Department of Agriculture, but everyone shares in the expense. 
Laboring men benefit principally from the services of the Department of Labor, 
but employers, consumers, and the general public all share in the expense. The 
same is true for other departmeDts, bureaus, and commissions. Carriers and 
persons holding certificates, permits, and licenses under the Interstate Commerce 
Act should not be penalized and required to pay additional taxes not paid by 
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others receiving similar services from the Government. Likewise, a possible 
discrimination between carriers should not be authorized. 

For the reasons above set forth, and others which will appear to the committee, 
we urge that the above-designated Senate bills be rejected. 





SraTeMENT oF Francis E. Barrett, Boston, Mass. 


I oppose this bill, S. 2352, which would require each person holding a certificate, 
permit, or license under the Interstate Commerce Act to pay to the Commission 
annually such license fee as the Commission shall determine. I concur in the 
position taken for the Practitioners Association by Mr. John R. Mahoney of the 
law firm of Lord, Day & Lord, New York, N. Y., on S. 2352. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForerGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1982. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol Building, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF LOUIS A. SCHWARTZ, GENERAL MANAGER, NEW 
ORLEANS TRAFFIC AND TRANSPORTATION BUREAU 


. 

Mr. Scuwarvz. S. 2352 is a bill to establish annual fees for services 
rendered by the Interstate Commerce Commission. In the interest 
of time we wish to submit our opposition to this bill for the reasons well 
stated by the Association of Interstate Commerce Commission 
Practitioners. However, in addition, we wish to submit that the 
objective of this and similar legislation appear to go a lot deeper than 
the purposes expressed therein. In our opinion, the suggested enact- 
ment of this legislation is but a part of the present administration’s 
program to raise resources by means other than direct taxation, and 
this may also be said of S. 2743 heretofore discussed. Obviously, 
enactment of S. 2352 would also provide a vehicle for the establishment 
of annual fees for services rendered by the SEC and other Federal 
regulatory agencies, all of which are set up and maintained through 
direct taxation. 

(The following letters were inserted in the record following the 
conclusion of hearings on April $:) 


Lerrer From Water M. W. Sprawn, CHarrMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 


Aprit 4, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D 


My Dear CHAIRMAN JoHNSON: Your letter of January 10, 1952, addressed 
to the members of the Commission and requesting comments and suggestions 
on a bill (S. 2352), introduced by you, to establish annual license fees for services 
rendered by the Interstate Commerce Commission, has been referred to our 
Legislative Committee. After careful consideration by that Committee, I am 
authorized to submit the following comments in its behalf: 
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This amendment proposes that an annual license fee, to be established by the 
Commission, be imposed on all holders of certificates, permits, or licenses, and 
apparently intends that the Commission fix the amount of the fee for each indivi- 
dual carrier and broker. It is stated that the fees are for the purpose of reim- 
bursing the United States for the cost of administering the act. 

If there were assurance that the amount collected would be used for that 
purpose, there might be a sound basis for such charge. The money, however, is 
to be paid into the Treasury, and the appropriation to the Commission may 
have no relation to the amount collected. 

There is no standard set in the proposal as to the amount of the fee. If a fee 
is to be charged, it would seem that the basis of the fee and the maximum amount 
should be fixed by the statute. Probably the fairest way of fixing the fee would 
be a percentage of the gross revenue of each carrier. A fee of 0.15 percent of the 
revenues of motor carriers would cover the amount requested by the Commission 
for regulation of motor carriers in 1953. If it is intended that the fees to charged 
should cover the entire cost of the work of the Commission, it would seem that 
some fee should be charged to the railroads. 

If it is desired to charge a fee to motor carriers for the expense of their regula- 
tion, the cost of determining the amount of such fee and collecting it would require 
a substantial increase in our expenditures, and this amount should be covered by 
an additional appropriation, or be taken into consideration in determining the 
fees. If the charge is based on gross revenue, some auditing of the accounts of 
the carriers would be necessary in order to determine the correctness of the reported 
gross revenue. It has been our experience that several thousand of the smaller 
carriers fail to report unless personal contact with them is made. In order to 
assure payment, adequate provision should be made for prescribing the time and 
the manner of the payments and penalties for failures to meet the requirements 
for such payments. 

Presumably, 8. 2352 was introduced to implement Public Law 137, enacted 
by the Eighty-second Congress, first session, which reads in part as follows: 


“TiTrLE V.—FEES AND CHARGES 


“It is the sense of the Congress that any work, service, publication, report, 
document, benefit, privilege, authority, use, franchise, license, permit, certificate, 
registration, or similar thing of value or utility performed, furnished, provided, 
granted, prepared, or issued by any Federal agency * * * to or for any 
person * * * except those engaged in the transaction of official business of 
the Government, shall be self-sustaining to the full extent possible, and the head 
of each Federal agency is authorized by regulation (which, in the case of agencies 
in the executive branch, shall be as uniform as practicable and subject to such 
policies as the President may prescribe) to prescribe therefor such fee, charge, or 
price, if any, as he shall determine * * * to be fair and equitable taking 
into consideration direct and indirect cost to the Government, value to the re- 
cipient, public policy or interest served, and other pertinent facts, and any amount 
so determined or redetermined shall be collected and paid into the Treasury as 
miscellaneous receipts * * *,’ 

For the purpose of considering what should be done to comply with this law, 
a Commission committee, headed by the Assistant Secretary and including the 
chief examiner of the Bureau of Formal Cases and the Directors of the Bureaus 
of Finance, Motor Carriers, Traffic, and Transport Economics and Statistics, 
was appointed to work with a committee representing the Association of Inter- 
state Commerce Commission Practitioners. . 

The committee has considered several possible methods of assessing fees, 
including (a) an appearance fee to be paid by everyone appearing in any Com- 
mission proceeding; (b) a schedule of charges to be levied on all applications made 
to the Commission; (c) a seale of charges to support such work as locomotive 
inspection and other safety measures; and (d) a reexamination and extension of 
the seale of charges now made by the Commission for photostating, certification of 
records, etc. Under the plan contemplated, the Commission is to work out its 
schedu'e and then clear it with other Federal agencies doing comparable work, 
with the Bureau of the Budget to act as a clearing agent. Our committee expects 
to conform its recommendations to such standards as the President may prescribe. 

If S. 2352 is enacted, it would defeat the plan of setting up a coordinated 
system with other agencies similarly situated. Moreover, the methods considered 
by the Commission’s commitjee, though not as simple as that proposed in the bill, 
would seem to result in a much more equitable system. 
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In view of the difficulties which would arise from the enactment of the proposed 
amendment, such payment might more conveniently be handled as a tax, and the 
collection thereof be delegated to the tax authorities. 

Respectfully submitted. 

Watrer M. W. Spawn, 
Chairman, Legislative Committee. 

CHARLES D. MAHAFFIE, 

Joun L. Rocers. 





Lerrer From FrAnkK L. Yates, AcTtING CoMPTROLLER GENERAL OF THE 
UniTEep States 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, March 31, 1952. 
Hon. Epwin C. Jounson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United, States Senate. 


My Dear Mr. CuarrMan: Reference is made to your letter of January 10, 1952, 
requesting any comments that this Office may care to offer concerning 8. 2352, 
entitled ‘A bill to establish annual license fees for services rendered by the Inter- 
state Commerce Commission,” amending section 18 of the Interstate Commerce 
Act by inserting at the end thereof a provision designated ‘‘(3),’’ requiring each 
person holding a certificate, permit, or license under the act to pay annually such 
license fee as the Commission shall determine to be fair and reasonable for such 
certificate, permit, or license for the purpose of reimbursing the United States for 
the costs of administering the act, said fee to be covered into the Treasury. 

In pursuance of its authority and functions under the Interstate Commerce 
Act, the Interstate Commerce Commission apparently performs a variety of 
services which have an immediate and direct effect upon the operations of the 
individuals and businesses subject to the provisions of the act. Insofar as the 
proposed bill would provide for the imposition of fees to reimburse the Government 
for the cost of administering the provisions of the act relative to the issuance and 
continuance of the certificates, permits, or licenses, it appears to be within the 
intendment of title V of Public Law 137, Eighty-second Congress, first session, 
approved August 31, 1951, and if enacted it will establish a specific statutory 
obligation on the part of the Interstate Commerce Commission. 

The afore-mentioned title V of Public Law 137 provides that it is the sense of the 
Congress that, among other things, any certificate, permit, or license issued by any 
Federal agency “‘shall be self-sustaining to the full extent possible,’ and the head 
of each Federal agency is authorized by regulation to prescribe in connection with 
the granting or issuance of the above and other things of value or utility ‘‘such 
fee, charge, or price, if any,’’ as he shall determine ‘‘to be fair and equitable,”’ 
taking specified factors into consideration. On the subject of fees and charges 
generally for services or articles of value or utility furnished by the Government, 
this Office previously endeavored to be of assistance to the Senate Committee on 
Expenditures in the Executive Departments, making available data and informa- 
tion assembled by representatives of this Office. 

As noted, the proposed bill provides that each person holding a certificate, 
permit, or license under the Interstate Commerce Act shall pay annually to the 
Interstate Commerce Commission such license fee as the Commission shall deter- 
mine to be fair and reasonable for such certificate, permit, or license. It is as- 
sumed that the Interstate Commerce Commission will be able to determine from 
its records the approximate cost of administering the provisions of the act per- 
taining to the issuance and continuance of the subject certificates, permits, and 
licenses and, in the light of its specialized knowledge of the industry and related 
activities regulated by it under the act, will be able to determine what constitutes 
a fair and reasonable fee for each type of certificate, permit, and license. It has 
been noted that the State governments approach the problem in various ways 
when endeavoring to secure reimbursement for the cost of administering the 
provisions of statutes pertaining to regulatory bodies having authority and duties 
and performing services within their jurisdiction somewhat similar to those of the 
Interstate Commerce Commission. The statutes of the States of Colorado 
(ch. 16, sec. 306, Colorado Statutes Annotated, 1951 Cumulative Supplement) 
and Pennsylvania (title 66, sec. 1461, Purdon’s Pennsylvania Statutes, Annotated) 
furnish two examples of methods by which the costs of administration apparently 
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are recovered from the parties subject to regulation and receiving the benefit of 
services and things of value or utility under a regulatory statute. 

While the proposed legislation seems to relate to a matter which is not of im- 
mediate or direct concern to this Office in the performance of its authorized 
functions, the objective sought to be accomplished seems justified and, in the 
light of the laws governing the operation of somewhat similar regulatory agencies 
in the named States, to be one that has been tried and found workable by them. 

Sincerely yours, 
FRANK L YATEs, 
Acting Comptroller General of the United States. 





STATEMENT OF CHARLEs E. Buarne & Son, Trarric MANAGERS, PHOENIX, ARIZ. 


S. 2352.—In addition to certificates held by the railroads, motor carriers and 
water lines, operating as common carriers, hereinbefore referred to, permits are 
outstanding in the hands of contract carriers by motor vehicle and water, and 
licenses are held by transportation brokers. 

S. 2352 provides that ‘‘each person holding a certificate, permit, or license under 
this act shall pay to the Commission annually such license fee as the Commission 
shall determine to be fair and reasonable for such certificate, permit, or license for 
the pepee of reimbursing the United States for administering the act. Such 
fee shall be covered into the Treasury.”” The Association of Interstate Commerce 
Commission Practitioners appointed committee of 10 prominent and capable men 
to make a special study of this bill. Said committee, of which Hon. John R. 
Mahoney of Lord, Day, & Lord, New York, N. Y., is chairman, recommended 
opposition to §. 2352 for the following reasons: 

““(a) The bill appears to be a pure general revenue measure. The proceeds 
therefrom would not help the Interstate Commerce Commission to increase its 
meager budget, since the bill provides that the fees collected shall be covered into 
the General Treasury. 

“‘(b) Even if the proceeds were credited to the Interstate Commerce Commis- 
sion by the Treasury, the bill should be opposed because of the impropriety of 
congressional delegation to a governmental agency of the power to levy fees for 
the direct or indirect support of itself. 

“(c) The bill would tend to undermine the traditional independence of the 
Interstate Commerce Commission. If the Commission were to levy fees on holders 
of certificates, it could be subject to the danger of giving more attention to those 
certificate holders who contributed the heaviest amounts. 

“(d) The bill would impose an unfair burden on the Interstate Commerce 
Commission because of the impossibility of determining the relative value of 
certificates to the holders thereof. 

“(e) In the last analysis the general shipping public would be paying for the , 
tax imposed on the carriers, since the carriers would necessarily treat any money 
paid as an operating expense and would reflect it in higher rate levels. 

“It is impossible to distinguish the general public from the shipping public. 
The result would be that the general public would be paying a higher rate level, 
but would not be relieved of any tax load.” 

Therefore, we recommend that our principals likewise oppose S. 2352 for the 
same reasons, which are now a matter of record before the Senate Committee on 
Interstate and Foreign Commerce. 


(Notre.—The following statements concerning S. 2352 have been 
filed under other bills for April 9: Frank A. Leffingwell, secretary- 
treasurer, Texas Industrial Traffic League (under S. 2754); Kenneth 
L. Sater, counsel, Ohio State Industrial Traffic League (with S. 2349) ; 


and Hoyt S. Haddock, executive secretary, CIO Maritime Committee 
(under 8. 2518).) 
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§, 2353, a Bill To Extend the Records and Reports Provision 
of the Interstate Commerce Act to Persons Furnishing 
Locomotives 





(S. 2353, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)} 


4 BILL To extend the records and reports provision of the Interstate Commerce Act to persons furnishing 
locomotives 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That (a) paragraph (6) of section 20 of the Inter- 
state Commerce Act (49 U.S. C., sec. 20 (6)) is amended by striking out wherever 
it appears therein the word “cars” and inserting in lieu thereof “locomotives, 
cars,’”’. 

(b) Subparagraph (c) of paragraph (7) of section 20 of the Interstate Commerce 
Act (49 U. 8. C., sec. 20 (Fc) is amended by striking out the word “‘cars’’ and 
inserting in lieu thereof “locomotives, cars,’’. 


Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Jobnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the Committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. The bill proposes to extend the authority of the Com- 
mission so as to include the leasing of locomotives. This has been 
occasioned primarily by certain incurance companies retaining title 
to locomotives and leasing them to railroads for a prescribed period at 
rentals which many carriers have found to be advantageous. 

To us there is no convincing reason why the Commission should 
undertake to add to its already arduous duties by extending itself 
into this field. If railroad management cannot determine the eco- 
nomical advisability of one method of acquisition of locomotives as 
against another, it is in a sorry state indeed 

The Commission has ample over-all authority to require honest and 
efficient operation of carriers, and there appears no reason to add this 
detail to their immediate jurisdiction. 

Our recommendation is that S. 2353 do not pass. 
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The CuarrMan. The Commission is responsible for that amend- 
ment. ‘They are the ones who want it. 

Mr. Hoop. I know that, and I oppose it for the reasons stated. I 
think the Commission can well let the Equitable and the Northwestern 
and the other insurance companies spend their money as they like; 
and the railroads, after considering all of the factors—it involves the 
daily cost, the excess-profits taxation base, depreciation, disposition of 
equipment at the end of the 15- or 20-year-lease period, and many 
other things; it is often a close calculation, and at best it is a projection 
into the future of some unknown quantities. 

Senator Tosey. How did the insurance companies get title in the 
first place? Because of the indenture under the Philadelphia plan 
that said that the equipment bonds failed and had to be made good 
in part? 

Mr. Hoop. That is correct, Senator, but in the Philadelphia plan or 
the equipment trust plan the title eventually passes to the carrier. 
And the period during which the indentures run is materially less than 
the life of the equipment, whereas in the Equitable plan it is a straight 
lease without title passing ever, and for the anticipated life of the 
equipment. In other words, in the case of cars it is 15 years, I believe, 
or 20 years—20 years, I believe—and at the end of that period it has 
reduced the investment to salvage. In other words, the insurance 
company has recovered, in the form of daily rentals, all of its costs and 
carrying charges and reduced its investment to salvage value. There 
is an option for the carriers to extend the lease at a nominal rate of, 
1 believe, 10 cents a day on cars, but actually the instrument you 
execute is a 20-year lease, which amortizes the entire investment. 

The CHarrMan. I think it is 15 vears. 

Mr. Hoop. You may be right. It is a long time since I examined 
one of them. They are very much in distaste at the moment because 
of the operations of the two things— your amortization—you see you 
cannot amortize something through the 5-year plan, something that 
the other fellow has bought and you cannot add an investment to your 
excess-profits-tax base. 

The CHarrMAN. You do not think, then, that the public interest 
would require such a bill as 2353? 

Mr. Hoop. I certainly do not, Senator. 

Senator Bricker. Mr. Hood, take for instance there were a possi- 
bility of venture capital or equity money now, any securities issued to 
get that new money into the railroad business would have to be author- 
ized by the Commission, would it not? 

Mr. Hoop. You mean if the railroad, in order to acquire equipment, 
desired to issue securities on one form or another? 

Senator Bricker. Yes. 

Mr. Hoop. That is correct. In practically all instances 5 percent 
of your capital can be borrowed without authorization, but with a few 
exceptions all of them are way beyond that. 

Senator Tosry. Is it not true or is it true that the equipment pur- 
chased under the lease plan and the Philadelphia plan are still in good 
shape from the investment houses; is there a demand still for them? 

Mr. Hoop. One was authorized yesterday at an effective rate of 
3.17. $2,000,000. 

Senator Toney. Has it been offered yet? 

Mr. Hoop. Oh, yes. The Commission approved the sale. 
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Senator Toney. It walkéd right out, did it not? 

Mr. Hoop. It brought 99.026, I believe, on 3-percent certificate 
trust. 

Senator Tospry. What road is that? 

Mr. Hoop. Katy. Making an effective rate of 3.17, which is 
almost a percentage point higher than it was 5 years ago. We were 
borrowing money then for 2% to 2% for equipment trusts. 

The CoarrMan. This S. 2353 is a very important piece of legislation, 
is it not? It would upset completely the present arrangements for 
acquiring equipment, would it not? The railroads cannot very well 
go out and sell bonds any more on the open market, and about the 
only way they can get equipment is through this lease arrangement. 
Would not this interfere greatly with the operation of that plan? 

Mr. Heop. Senator, I do not think it is particularly important 
legislation. The only effect of it is going to be to require three 
insurance companies—and perhaps others later—to come down to the 
Commission, spread all their financial doings and sources of income 
and practices under the Commission’s jurisdiction, and perhaps go 
through some form of application and hearing before these things can 
be consummated. I do not think it would have one particle of effect 
upon the determination by a board of directors. 

They have, you might say, three choices, if you are going to buy a 
thousand cars. One of them is to buy it out of funds in the treasury, 
no matter how they got it. 

The second one is to pay, roughly, 25 percent down and issue 
equipment trust for 80 percent. The third one is to go to these 
insurance companies who furnish all of the money and retain title, 
exacting a rental which starts out—I am not going to try to be too 
accurate now—at $2 for the first 3 years, $1.50 for the second 5, $1 for 
the third 5, 50 cents for the final period, with an option on the carrier 
to acquire the cars at the end of that time at salvage value, or rent 
them at 10 cents a day which is equivalent to a return on the salvage 
value. 

In other words, I do not think management is going to pay the 
slightest attention to whether or not the Commission has any juris- 
diction over the plan—they are going to be governed entirely by cold 
arithmetic: Is it to our advantage to use an equipment trust method 
or a leasing method? 

The CuarrMan. I see. Thank you. 

Senator Bricker. That is determined by whether they got the 
money or not, is it not? 

Mr. Hoop. To some extent. If you pay cash for a thousand cars, 
you have got to have $5,000,000 up. If you pay 20 percent down, 
and go the equipment trust route, you have got to have a million 
dollars up. If you go the lease route you need no immediate cash. 
The disadvantages are those I outlined: You get no depreciation 
accruals, you get no 5-year amortization, you get no addition to your 
excess-profits-tax base. Those things under existing conditions are 
usually determinative and this lease plan is practically nonoperative 
at the moment. It will probably come back again if conditions 
change. 

Senator Bricker. There is no great advantage one way or the other. 
It is a matter of necessity in some instances, I suppose; 
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Mr. Hoop. It is a cold dollars-and-cents basis, from the insurance 
companies’ viewpoint a method of putting a dollar to work, earning 
3 percent on it, and coming out whole. That | is all the interest they 
have in the plan. From the railroad point of view, it is the ability 
to acquire equipment with no cash payment down and assuming an 
obligation to pay for 15 years, a rental. 

Senator Hunt. Mr. Hood, knowing how long it takes the Interstate 
Commerce Commission to act on some of thesesthings, would not this 
rather interfere with the business transaction between the manu- 
facturer of the equipment and the purchaser of the equipment or the 
renter of the equipment, if a third party entered in and took months 
to decide whether to allow the permit or whether to allow the trans- 
action? It is bound to creep in there, 2 or 3 or 4 or 6 months’ delay 
in negotiating the business. 

Mr. Hoop. Senator, it could, and until some path has been hewed 
so we would know about where we stood on it, it probably would. 
As a matter of fact, the Commission procedure in connection with 
the issuance of equipment trusts is not long and it does not interfere 
any. The car builders are roughly 18 months behind on deliveries 
and if a board of directors is willing to commit itself to a debt, there 
is ample time in which to file an application. 

The procedure is short and the decisions come down with prompt- 
ness, and I see no reason why, once a method and a determination 
have been made as to just what they needed on these leasings, it 
could be relatively short and nonirritating. 





Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Tuesday, March 11, 1952. 

The committee met, pursuant to ali ournment, * 10 a. m., in 
room G-16, United States Capitol, ashington, - Senator 
Edwin Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CHairman. The hearing will please come to order. Dr. 
Splawn, I greet you. It is wonderful to see you here. 

Commissioner SpLAwN. Thank you, Mr. Chairman. 

The CuarrMAN. You may proceed in your own way, sir. 


STATEMENT OF COMMISSIONER WALTER M. W. SPLAWN, CHAIR- 
MAN, LEGISLATIVE COMMITTEE, INTERSTATE COMMERCE 
COMMISSION, ACCOMPANIED BY MEMBERS OF THE LEGISLA- 
TIVE COMMITTEE: COMMISSIONERS CHARLES D. MAHAFFIE 
AND JOHN L. ROGERS (CHAIRMAN OF THE ICC); AND COM- 
MISSIONERS J. HADEN ALLDREDGE AND WILLIAM J. PATTERSON 


Commissioner Spawn. You have before you, Mr. Chairman, a 
folder which contains our comments as we have transmitted them to 
you on several bills on which we wish to appear this morning, beginning 
with the bills which you introduced yourself, S. 2353, 2354, 2355, 2356, 
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2357, and 2364. You will notice on the inside of this cover that we 
have set out the legislative recommendations as they appear in the 
annual report of the Interstate Commerce Commission for 1950. 

We realize in looking at your bills that it was this annual report 
you had before you when you drew the bills. While all these recom- 
mendations are included in the annual report for 1951, that report did 
did not appear until January 1952. For that reason the 1950 recom- 
mendations are set out here. The first recommendation, with refer- 
ones to amending paragraph 15, section 1, is covered by two bills: 

1018, by Senator Case, and S. 2350, by yourself. It so happens 
that the two Commissioners who have had most experience in dealing 
with section 1, paragraph 15, are unavailable today. Commissioner 
Johnson who, ‘as you know, was Director of the ODT and Commis- 
sioner in Charge of the Bureau of Service for several years, has been 
very much interested in this recommendation. Commissioner Knud- 
son is now in charge of the Bureau of Service. In their absence and 
with your permission we will pass those two bills. 

The first bill on which we will comment this morning, if agreeable 
to you, is S. 2353. That is a bill, introduced by yourself, proposing 
to amend paragraph 6, section 20, of the act. It would include the 
companies owning locomotives as among those that would report 
under paragraph 6, section 20. Commissioner Mahaffie, is quite 
familiar with the routine of getting these reports, and he w ill make the 
comments on S. 2353. 

Commissioner Manarrig. Mr. Chairman, your letter of January 
10, addressed to the members of the Commission and requesting 
comments and suggestions on a bill, S. 2353, which you introduced 
on that day, “To extend the records and reports provision of the 
Interstate Commerce Act to persons furnishing locomotives,” has 
been referred to our Legislative Committee. After careful considera- 
tion by that Committee, I am authorized to submit the following 
comments in its behalf: 

In our annual report for 1950, page 128, we made the following 
recommendation: 


2. We recommend that section 20 (6) of the Interstate Commerce Act be 


amended to make it applicable to persons which furnish locomotives to carriers 
subject to part I of the act. 


This recommendation was repeated in our annual report for 1951, 
at page 151. 

Under the provisions of paragraph (6) of section 20 of the act, the 
Commission has authority to inspect and copy any and all accounts, 
books, records, memoranda, correspondence, and other documents 
pertaining to cars or protective service furnished by persons to a 
railroad or express company. 

We further have authority, in our discretion, to prescribe the forms 
of any or all accounts, records, and memoranda which we are author- 
ized to inspect and copy, and to require the persons furnishing such 
cars or protective service to submit such reports and answers to such 
questions, relative to such cars or service, as we May deem necessary. 

Under subparagraph (c) of paragraph. (7) of section 20, penalties 
are provided for the failure on the part of any carrier or lessor, or 
person furnishing cars or protective service to make and file an annual 
or other report with the Commission. 
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For some years, rail carriers have been providing in part for their 
car needs under a long-term-lease arrangement, without any down 
payment, and with no provision for acquisition of the cars, either at 
the expiration of the lease or at any other time. 

The principal advantages of this plan to the carriers are that much- 
needed cars are obtained without making the substantial down pay- 
ments usually required in connection with equipment-trust agreements 
and leases or conditional sales agreements, and the resultant conserva- 
tion of cash needed for other purposes. 

During the past 2 or 3 years, a similar practice has developed with 
respect to locomotives, the leasing of which is not covered by sections 
20 (6) or 20 (7) (c). One large eastern carrier has recently entered into 
such agreements with the Equitable Life Assurance Society for the 
lease of 190 locomotives. 

The relations between the railroads and persons furnishing loco- 
motives to them are necessarily involved in many regulatory problems 
coming before the Commission. If the Commission is to be properly 
advised of such relations, our authority under section 20 (6) and the 
penalty provisions in section 20 (7) (c) must be broadened to include 
such persons. 

The purpose of S. 2353 is to extend our present authority under 
section 20 (6) to cover locomotives furnished to railroads by persons, a 
term which would include insurance companies, and to make such 
persons subject to the penal provisions in section 20 (7) (c). We are 
in accord with this objective, and recommend that the bill be enacted. 

The CuatrMan. Thank you, Mr. Mahaffie. We had a witness here 
the other day who was opposed to the extension of that provision to 
locomotives. I do not seem to have his testimony here. I wanted 
to ask you some questions about it. I think it was Mr. Hood, of the 
American Short Line Railroad Association, who was very much 
opposed to it. I do not have his testimony here. I am sorry that I 
do not because I wanted to go into the points that he raised. By any 
chance, Mr. Mahaffie, did you have an opportunity to read Mr. 
Hood’s testimony? 

Commissioner Manarriz. No, sir; I have not. I read a report of it 
in, I think, the Traffic World, but it did not touch on that phase of 
the testimony. From the standpoint of the railroad, I do not know 
what the objection would be. He may have developed something 
that does not occur to me. The work in a thing of this kind would be 
done by the person who furnishes the locomotive, in this case principally 
the Equitable Life Assurance Society, and it is exactly what is done in 
connection with the furnishing of cars. We are simply asking to 
extend the provisions now applicable where a person furnishes cars, 
to include locomotives. 

The CxHarrMan. In other words, it would not have a different 
application, the principle would be the same, and the general results 
would be approximately the same, would they not? 

Commissioner Manarriz. They would be precisely the same, 
Senator, as I see it. I can see no distinction whatever between what 
we are recommending as to locomotives and what is now in effect as 

to car equipment. 

The CuarrMan. This is what Mr. Hood said: 


The bill proposes to extend the authority of the Commission so as to include the 
leasing of locomotives. This has been occasioned primarily by certain insurance 
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companies retaining title to locomotives and leasing them to railroads for a 
prescribed period at rentals which many carriers have found to be advantageous. 
To us there is no convincing reason why the Commission should undertake to 
add to its already arduous duties by extending itself into this field. 

If railroad management cannot determine the economical advisability of one 
method of acquisition of locomotives as against another, it is in a sorry state 
indeed. The Commission has ample over-all authority to require honest and 
efficient operation of carriers and there appears to be no reason to add this detail 
to their immediate jurisdiction. 

Our recommendation is that 8. 2353 do not pass. 


Mr. Hood, as you know, was speaking for the Short Line Associa- 
tion, and he told us that the directors of that association had voted 
unanimously in favor of the policies which he advanced. I have been 
unable to see any reason for making a distinction between locomotives 
and freight cars, but under the present conditions it is very difficult 
for the railroads to create equity capital, and they are almost depend- 
ent upon these oe loans, are they not? 

Commissioner Manarriz. That is correct, very largely as to the 
acquisition of the equipment. 

he CHarRMAN. To what extent would S. 2353 place onerous and 
added duties upon the Commission and more regimentation upon the 
carriers? 

Commissioner MAHAFFIE. I cannot see, Senator, that it would 
affect the carriers a particle. We would require a report from the 
company, insurance company or otherwise, furnishing locomotives 
for railroad use under lease. We do that now and have the right to 
inspect their books and accounts if we find it necessary as to car 
equipment. It simply would extend it to locomotives. 

So far as the railroad is concerned, I am unable to see that it would 
be in any way affected. It is not the idea that we would have to 
approve the initial leasing arrangement, but we would have the right 
to look into it to see whether it is improvident or not, not only from 
the standpoint of the carrier’s books, which we can look into anyhow, 
but from the records of the person who leases the equipment to the 
carrier. 

The CuHarrMan. Is there much leasing of locomotives going on at 
the present time? 

Commissioner Manarrre. Not a great deal. This Baltimore & 
Ohio transaction for 190 locomotives is the outstanding one. There 
have been some others but not of great consequence. It may develop. 

The CHarrMan. It is your duty to pass upon the financial applica- 
tions; I mean the applications to raise capital for the railroads? 

Commissioner MAnaFrie. It is if securities are to be issued, but in 
a case such as the lease of equipment, or a conditional sale to a railroad, 
we would have no authority to approve the transaction as such. We 
do have the over-all problem of looking into whether or not the rail- 
roads are efficiently managed. If we found improvident transactions, 
we could investigate them and call attention to them. 

The Cuatrman. Of course the motive power of any railroad i 
perhaps the heartbeat, the vital organ, of a railroad operation. 

Commissioner MAnaArFFI£. That is correct. 

The CuarrMan. It does not seem to me that there is any reason why 
the ICC should not have whatever knowledge they need about the 
locomotives, the leasing of locomotives, and “the acquisition of loco- 


motives. It seems entirely sensible to me under the conditions in the 
industry. 
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If railroads could raise all the capital they needed perhaps it would 
be much simpler not to have that kind of financing. But since that is 
all we have, and the only way we have of financing locomotives, at 
least, it would seem that the ICC should have intimate knowledge of 
the transactions. 

Is there anything further that you want to say about this? You 
have given this matter full and complete consideration? 

Commissioner Manarrre. Yes, sir. I have nothing further to say 
except that it is rather amazing to me that Mr. Hood finds that this 
is going to be any impediment to a railroad. The Equitable Life 
Assurance Society might have some objection to our eakine at their 
records. Of course they also furnish cars, and as to their car equipment 
leased to railroads, which is much larger than their locomotive equip- 
ment, we now have that authority. 

The CuarrMan. And it has worked well, has it not? 

Commissioner Manarrig. I have heard no objection whatsoever. 

The CuairMaNn. None of us have, as far as I know. 


Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G—16, United States Capitol, Washington, D. C., Senator Edwin 
C. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF A. H. SCHWIETERT, SPECIAL COMMITTEE ON 
TRANSPORTATION OUTLOOK AND POLICY OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Scuwretert. This bill would extend the Commission’s author- 
ity so as to include the leasing of locomotives. The league, while 
recognizing that the Commission has jurisdiction over the accounts, 
books, records, et cetera of persons furnishing cars, finds no reason why 
the Commission should be given authority over the leasing of locomo- 
tives and thus add to the many duties which it now has. 

The Commission has been given many important regulatory duties 
during the past few years. The eles of its employees has de- 
creased because of the limitations placed upon the Commission’s 
budget. It finds it extremely difficult with the number of employees 
available and the amount of money appropriated properly to carry 
out its regulatory duties which are of the greatest importance and 
have the greatest effect upon the shipping public. 

In its sixty-fifth annual report, dated November 1, 1951, at page 
150, the Commission made the following statement after having 
reviewed at considerable length its work and personnel problem: 

We have been impelled to this frank statement of our needs in the belief that 
the effectiveness of regulation has been and is being steadily undermined through 


the erosion of the staff and that this process imperils the entire system of trans- 
portation regulation under the Interstate Commerce Act. If it be desirable to 
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aa 


restrict the present system of regulating interstate commerce, the appropriate 
amendments to the statute would permit us to concentrate our present reduced 
staff upon the efficient and effective administration of the more limited statutory 
obligations assigned us by the Congress. 

T may say at that point, Mr. Chairman, that I understand now that 
the Appropriations Committee had reduced by $1,040,000 the Com- 
mission’s budget as recommended by the Bureau of the Budget. 

Senator Bricker. Over in the House? 

Mr. Scuwierert. Yes. 

The CuarrMan. The House side has made some reductions. 


Mr. ScuwieterT. It has not yet come up on the Senate side, as 
I understand it. 


The CHarrMaNn. That is right. 

Mr. Scuweirert. But with that reduction, the Commission is 
going to have a hard time taking care of all the cases that are now 
pending before it. Many of them are a year old and have not yet 
been heard, and it would be impossible for the Commission to send 
examiners throughout the country to hear these cases, which will 
mean that the shippers to be heard will have to come to Washington 
to appear before the Commission. 

The league believes that the purchase or leasing of locomotives is a 
matter which should be left to carrier management, and that the 
carriers should determine for themselves whether it is more economi- 
cal or advisable for them to acquire locomotives by one method or 
by another. 


For these reasons the league recommends that this bill do not pass. 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in 


room G-16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 


Present: Senator Johnson of Colorado. 


Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN. 


Mr. Sarrx. As to S. 2353, which is a bill to extend the records and 
reports provision of the Interstate Commerce Act to persons furnish- 
ing locomotives, I would oppose that bill as going beyond the neces- 
sary regulation and into the managerial field. 
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Unrtep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) geenae. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the days’ hearings: ) 


STaTEMENT OF JOHN J. CorRBETT, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


The provisions of this bill, S. 2353, would provide authority for the Interstate 
Commerce Commission to require records of rented or borrowed locomotives 
similar to the records which are provided on borrowed and/or rented cars. 

The Brotherhood of Locomotive Engineers wishes to be recorded as in support 
of this legislation. 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record:) 


STATEMENT OF MANUFACTURING CHEMIsTS’ AssociaTION, INc. 


The Manufacturing Chemists’ Association is opposed to this bill, 8. 2353, be- 
cause it would further extend the Commission’s investigative powers in collateral 
matters, would add measurably to the work of the Commission and its operating 
cost, and add unnecessarily to the burdens of the taxpayer. In the absence of a 
showing of compelling need, the Commission should not be given the added 
authority requested. 


UnitTep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 
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STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wiuuiams. As to 8S. 2353, the present law contains reporting 
and record-keeping requirements under the Interstate Commerce Act 
for persons furnishing cars and protective service to common carriers 
by railroad and express companies. The bill would extend these 
requirements to persons furnishing locomotives to such railroads. It 
is assumed that the term “furnishing” is intended to mean “making 
available by lease or similar arrangements,”’ as opposed to permanent 
transfers by sale or conveyance, but if enacted we believe this should 
be clarified. 

The number of locomotive units which would be affected would be 
relatively small, in comparison with the number of freight cars subject 
to section 20 (7) (1) today, but since the potential coverage of S. 2353 
would be substantial, it would seem undesirable to extend regulatory 
requirements in this respect until more positive showing of need 
therefor appears. 

In view of the relatively slight importance of this bill and its negli- 
gible relation to transportation policy, this Department takes no 
position on the bill. f 

If we can be of further assistance to you in this matter, please call 
on us. 





Unitep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol Building, Senator Edwin C. Johnson of Colo- 
rado (chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was inserted in the record following the 
conclusion of the heartngs, April 9:) 


STATEMENT OF CHARLES E. Buatne & Son, TrRarric MANAGERS PHOENIX, ARIZ. 


S. 2353 relates to recommendation No. 2 of the Commission in its 1950 annual 
report, at page 128, dealing with grave abuses fully outlined in the same report, 
commencing at page 38. The Commission reiterated the same recommendation 
in its 1951 annual report, at page 151, for which it should be congratulated. 

The railroads in recent years had entered into long-term lease arrangements 
under which they obtain freight cars they heed without having to make heavy 
cash expenditures. Later a similar practice developed with respect to locomo- 
tives. For example, the Baltimore & Ohio, it is authentically reported, had 
recently entered into such agreements with the Equitable Life Assurance Society 
for the lease of 190 locomotives. 

If these and other present practices of the railroads are not curbed and the 
public, which pays and bears the rates and expenses of the railroads, properly 
protected by legislation like that here concerned, it will not be long until the only 
property owned by the railroads will be the rights-of-way, and there may be 
»onds, mortgages or notes outstanding thereon; the steel companies will own the 
steel rails and fittings, lumber companies, the ties, some financial institution, 
the rolling stock, and much of the transportation will be performed by the Rail- 
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way Express Agency, forwarders, and others, and the public will be required to 
foot the bill, including the substantial profit taken by each of the numerous parties. 

Therefore, we recommend that our principals support the views of the Com- 
mission regarding 8. 2353. 

(Nore.—The statements of Frank A. Leffingwell, secretary-treas- 
urer, the Texas Industrial Traffic League, and of Kenneth L. Sater, 
counsel, Ohio State Industrial Traffic League, in opposition to S. 2353 
will be found in hearings of April 9 under S. 2754 and S. 2349, respec- 


tively.) 
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S, 2354, a Bill To Require Consideration of Assents of Con- 
trolled or Controlling Stockholders in Stock-Modifica- 
tion Plans 
















































[S. 2354, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)]} 


A BILL To amend the Interstate Commerce Act by requiring the Interstate Commerce Commission to 
consider, in stock-modification plans, the assents of controlled or controlling stockholders 


Be it enacted by the Senaie and House of Representatives of the United States of 
America in Congress assembled, That (a) the last sentence of paragraph (3) of 
section 20b of the Interstate Commerce Act (49 U.S. C., sec. 20b (3)) is amended 
to read as follows: ‘‘For the purposes of this section a security (other than a 
security entitled to vote for the election of directors of the carrier) or an evidence 
of indebtedness shall not be deemed to be outstanding if, in the determination of 
the Commission, the assent of the holder thereof to any proposed alteration or 
modification is within the control of the carrier or of any person or persons con- 
trolling the carrier.” 

(b) The last parenthetical phrase appearing in paragraph (2) of section 20b of 
the Interstate Commerce Act (49 U. 8. C., sec. 20b (2)) is amended to read as 
follows: ‘‘(or in any case where (i) 75 per centum thereof is held by fewer than 
twenty-five holders, or (ii) such class is entitled to vote for the election of directors 
of the carrier and the assents of the holders of 25 per centum thereof are deter- 
mined by the Commission to be within the control of the carrier or of any person 
or persons controlling the carrier, such larger percentage, if any, as the Commission 
may determine to be just and reasonable and in the public interest)’’. 


[S. 2354, 82d Cong., 2d sess.] 
AMENDMENTS (IN THE NATURE OF A SUBSTITUTE) 
Submitted March 17, 1952 


Intended to be proposed by Mr. Jonnson of Colorado (by request) to the bill 
(S. 2354) to amend the Interstate Commerce Act by requiring the Interstate 
Commerce Commission to consider, in stock modification plans, the assents of 
controlled or controlling stockholders, viz: Strike out all after the enacting clause 
and insert in lieu thereof the following: 


That paragraph (2) of section 20b of the Interstate Commerce Act (49 U.S. C., 
sec. 20b (2)) is amended by striking out the fifth and sixth sentences and inserting in 
lieu thereof the following: ‘“The Commission shall have the power to make such 
general rules and regulations and such special requirements in any particular case 
in respect of solicitation of the assents or opposition of such holders, as it shall 
deem necessary or desirable; and no solicitation shall be made, and no letter, 
circular, advertisement, or other communication, or financial and statistical 
statements, or summaries thereof, shall be used in any such solicitation, in contra- 
vention of such rules, regulations, or, special requirements. The Commission 
may direct that the assents (and any revocations thereof) of such holders to the 
proposed alteration or modification shall be addressed to a bank or trust company, 
approved by it, which is incorporated under the laws of the United States or any 
State thereof, has a capital and surplus of at least $2,000,000, and is a member 
of the Federal Reserve System. Any bank or trust company so approved shall 
certif y to the Commission the result of such submission and the Commission may, 
in its discretion, rely upon such certification as conclusive evidence in determining 
the result of such submission. If the Commission shall find that as a result of 
such submission the proposed alteration or modification has been assented to by 
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the holders of at least 75 per centum of the aggregate principal amount or number 
of shares outstanding of each class of securities affected thereby (or as to any 
class (i) where 75 per centum thereof is held by fewer than twenty-five holders, 
or (ii) which is entitled to vote for the election of directors of the carrier and the 
assents of the holders of 25 per centum or more thereof are determined by the 
Commission to be within the control of the carrier or of any person or persons 
controlling the carrier, such larger percentage, if any, as the Commission may 
determine to be just and reasonable and in the public interest), the Commission 
shall enter an order approving and authorizing the proposed alteration or modi- 
fication upon the terms and conditions and with the amendments, if any, so 
determined to be just and reasonable.”’ 

Sec. 2. Paragraph (3) of section 20b of the Interstate Commerce Act (49 
U. 8. C., see. 20b (3)) is amended by striking out the last sentence and inserting 
in lieu thereof the following: “For the purposes of this section a security (other 
than a security entitled to vote for the election of directors of the carrier) or an 
evidence of indebtedness shall not be deemed to be outstanding if, in the deter- 
mination of the Commission, the assent of the holder thereof to any proposed 
alteration or modification is within the control of the carrier or of any person or 
persons controlling the carrier. The Commission shall, for the purposes of this 
section, divide the securities to be affected by any modification or alteration 
proposed into such classes as it shall determine to be just and reasonable.”’ 

Amend the title so as to read: ‘‘A bill to amend the Interstate Commerce Act 
in order to require the Interstate Commerce Commission to consider, in stock 
modification plans, the assents of controlled or controlling stockholders, and for 
other purposes.”’ 





Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1952. 

The Committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Edwin Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson (chairman), Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. The purpose of S. 2354 is to amend the existing section 
of the Interstate Commerce Act commonly referred to as the Mahaffie 
Act to better recognize minority interests in the case of certain volun- 
tary reorganizations. It is a technical amendment which experience 
has dictated to be in the public interest. 

We recommend that the bill do pass. 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday March 11, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENTS OF COMMISSIONERS WALTER M. W. SPLAWN AND 


CHARLES D. MAHAFFIE, LEGISLATIVE COMMITTEE, INTERSTATE 
COMMERCE COMMISSION 


Commissioner Sptawn. The next bill, Mr. Chairman, 8. 2354, is an 
amendment to section 20b, the provisions of which are also within the 
jurisdiction of Commissioner Mahaffie. We have asked him to make 
an explanation of that amendment. 

Commissioner Manarrig. Your letter of January 10, 1952, ad- 
dressed to the members of the Commission and requesting comments 
and suggestions on a bill (S. 2354) to amend the Interstate Commerce 
Act by requiring the Interstate Commerce Commission to consider, 
in stock-modification plans, the assents of controlled or controlling 
stockholders, has been referred to our Legislative Committee. After 
careful consideration by that Committee, I am authorized to submit 
the following comments in its behalf: 

In our annual report for 1950, page 128, we made the following 
recommendation: 

3. We recommend that section 20b of the Interstate Commerce Act be amended 
so as to permit controlled or controlling stockholders of a railroad corporation 
which is undergoing voluntary modification or alteration under that section to 
register their assent to such modification or alteration, subject to the power of the 
Commission to increase the prescribed percentage of assents required in such 
classes for approval of a proposed plan as it may deem just and reasonable in the 
light of circumstances presented in the particular case. 

This recommendation was repeated in our annual report for 1951, 
at page 151. 

Section 20b, which the bill proposes to amend, was enacted by the 
Congress as a means of enabling railroads, in proper cases, to avoid 
expensive and lengthy reorganization proceedings. Under its pro- 
visions railroad corporations are permitted to modify the terms of 
their securities, provided that the Commission approves the modifica - 
tion and holders of 75 percent of each class of security affected vote 
in favor of the modification. 

The last sentence of paragraph (3) of section 20b now reads as 
follows: 

For the purposes of this section, a security or an evidence of indebtedness shall 
not be deemed to be outstanding if in the determination of the Commission the 


assent of the holder thereof to any proposed alteration or modification is within the 
control of the carrier or of any person or persons controlling the carrier. 


The purpose of this sentence is to prevent a company which controls 
or is controlled by an applicant from voting the applicant’s security 
for an alteration or modification thereof proposed by the applicant. 
It was intended to protect the holders of the publicly held securities 
which it is proposed to alter or modify, and to prevent situations 
similar to that which arose in the Chesapeake & Ohio-Pere Marquette 
merger, where the controlling company was accused of proposing 
terms which the dissenting stockholders of the controlled company, 
including holders of common stock of the company, alleged were 
adverse to the controlled company and not just and reasonable from 
the standpoint of the publicly held stock of the controlled company, 
including the common stock. 

It is obviously undesirable that a carrier, or a holding company, or 
parent company be permitted to vote its bonds on a question affecting 
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bondholder rights, inasmuch as it may have a conflicting interest. 
However, “‘securities’”’ as defined in section 20b (1) are “securities” 
as defined in section 20a (2), for example [reading]: 


any share of capital stock or any bond or other evidence of interest in or indebted- 
ness of the carrier. 


Thus, under the provisions of the last sentence of section 20b (3), 
the majority stockholders in many cases would be denied any vote 
on a plan of modification or alteration. In some cases where the 
controlling block of common stock is large, the plan of modification 
could be vetoed by 25 percent of a very small proportion of the 
common stock, which in an extreme situation may be as little as 1 
or 2 percent. 

Such a situation tends to place too much power in the hands of a 
few security holders and encourages these holders to demand more 
favorable treatment under a plan of modification than the merits 
justify. It further tends to invite speculation and to discourage a 
carrier from proposing a modification with its creditors under the act. 

S. 2354 is aimed at correcting this inequity by requiring the Com- 
mission to consider the assets of controlled stockholders in a stock 
modification plan. The bill would amend the last sentence of para- 
graph (3) of section 20b, quoted above, to read as follows: 

For the purposes of this section a security (other than a security entitled to vote 
for the election of directors of the carrier) or an evidence of indebtedness shall not 
be deemed to be outstanding if, in the determination of the Commission, the 


assent of the holder thereof to any proposed alteration or modification is within 
the control of the carrier or of any person or persons controlling the carrier. 


As set out in our recommendation, quoted above, we are in favor of 
such an amendment, provided, however, that the Commission be 
given power to increase the prescribed percentage of assets required in 
such classes for the approval of a proposed plan as it may deem just 
and reasonable in the light of the circumstances presented in the 
particular case. 

Under paragraph (2) of section 20b, the Commission is required, 
after it has approved a proposed plan, to authorize the proposed 
alteration or modification if it finds that the proposed plan— 
has been assented to by the holders of at least 75 per centum of the aggregate 
principal amount or number of shares outstanding of each class of securities 
affected thereby (or in any case where 75 per centum thereof is held by twenty-five 
holders, such larger percentage, if any, as the Commission may determine to be 
just and reasonable and in the public interest). 

S. 2354 would amend the parenthetical phrase in the above-quoted 
matter to read as follows: 

(or in any case where (i) 75 per centum thereof is held by fewer than twenty-five 
holders, or (ii) such class is entitled to vote for the election of directors of the 
carrier and the assents of the holders of 25 per centum thereof are determined by 
the Commission to be within the control of the carrier or of any person or persons 


controlling the carrier, such larger percentage, if any, as the Commission may 
determine to be just and reasonable and in the public interest). 


Under this amendment, if it appeared that there were definite con- 
flicts of interest between the controlling stockholder and the minority 
stock interest or the control was so great as to exercise an unreasonable 
weight in obtaining approval of a plan, the Commission could increase 
the percentage of assents required without permitting the require 
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ment to be so burdensome as to accord the minority interest a too 
great balance of power. 

There is a change which appears desirable in the proposed amend- 
ment to paragraph (2). In line 8, of page 2 of the bill, after the desig- 
nation (ii) the phrase “‘such class is entitled to vote’ is used. It 
appears that the word “such” in this clause would be interpreted as 
relating only to a class to which clause (i) was applicable. ‘To elimi- 
nate this possibility, the first four words of the parenthetical clause 
in line 7 should be changed from “or in any case’’ to read ‘“‘or as to 
any class’; the designation (i) should be placed after the word “ class’”’ 
and before the word ‘ where’’, and the word ‘‘ which’”’ should be sub- 
stituted for the words “‘such class’ in line 8. There also should be 
inserted in line 10, after the word ‘‘centum’”’ the words “or more.” 
The parenthetical clause then will read as follows: 

(or as to any class (i) where 75 per centum thereof is held by fewer than 25 holders» 
or (ii) which is entitled to vote for the election of directors of the carrier and the 
assents of the holders of 25 per centum or more thereof are determined by the 
Commission to be within the control of the carrier or of any person or persons 


controlling the carrier, such larger percentage, if any, as the Commission may 
determine to be just and reasonable and in the public interest. 


We are in accord with the purposes of S. 2354 with the above- 
described changes and recommend its adoption. 

Recent experience of the Commission with proceedings under sec- 
tion 20b has indicated the desirability of other amendments. The 
fifth sentence of paragraph (2) of section 20b provides as follows: 

All letters, circulars, advertisements, and other communications, and all finan- 
cial and statistical statements, or summaries thereof, to be used in soliciting the 
assents or the opposition of such holders shall, before being so used, be submitted 


to the Commission for its approval as to correctness and sufficiency of the material 
facts stated therein. 


This provision has required action by the Commission on all mate- 
rial used by any of the parties to a proceeding intended for circulation 
to influence the assents by the security holders. At a time when 
many cases are under consideration under the section the accompany- 
ing work is very burdensome. It is believed that under such circum- 
stances the processing of the material would be facilitated if the Com- 
mission had specific discretionary authority to issue rules and regula- 
tions which would serve as a guide both to the parties in preparing 
and to the Commission’s staff in exercising supervision of the use of 
such material. At the same time it would seem desirable to grant 
the Commission the power to make such special requirements in any 
particular case as it deems necessary or desirable. This would be 
accomplished by substituting for the fifth sentence of paragraph (2) 
the following: 


The Commission shall have the power to make such general rules and regulations 
and such special requirements in any particular case in respect of solicitation of 
the assents or opposition of such holders, as it shall deem necessary or desirable; 
and no solicitation shall be made, and no letter, circular, advertisement, or other 
communication, or financial and statistical statement, or summaries thereof, shall 
be used in any such solicitation, in contravention of such rules, regulations, or 
special requirements. 


Section 20b contains no specific authority for designation by the 
parties or the Commission of a depository for the assents to proposed 
security modifications, nor any directions as to the procedure to be 
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followed in determining that the requisite percentage of assents has 
been obtained. The Commission heretofore has provided in its re- 
ports and orders for appointment of a depository by the applicant, 
subject to the Commission’s approval, and has relied upon the certifi- 
cate of the applicant and the depository as a basis for its finding that 
the required assents have been obtained. In the Boston & Maine 
Railroad securities modification objecting stockholders appealed from 
the Commission’s approval of the modifications on the grounds that 
the Congress intended the Commission to base its finding upon the 
best evidence rather than on affidavits. The statutory three-judge 
court upheld the power of the Commission to rely upon the certificates 
and found the appointment of the depository to have been a reasonable 
one. The decision, however, pointed out that the appointment and 
the procedure had gone unchallenged before the Commission. 

It seems desirable that section 20b contain specific provisions accord- 
ing the Commission discretionary powers to follow the procedure 
heretofore outlined by it. This would be accomplished by inserting 
after the fifth sentence in paragraph (2) the following: 


The Commission may direct that the assents (and any revocations thereof) of 
such holders to the proposed alteration or modification shall be addressed to a 
bank or trust company, approved by it, which is incorporated under the laws of 
the United States or any State thereof, has a capital and surplus of at least two 
million dollars, and is a member of the Federal Reserve System. Any bank or 
trust company so approved shall certify to the Commission the result of such 
submission and the Commission may, in its discretion, rely upon such certification 
as conclusive evidence in determining the result of such submission. 


After all of the above-described amendments, including those 
proposed in S. 2354, the text of the portion of paragraph (2) beginning 
with the fifth sentence and extending through the sixth sentence 
would read as follows: 


The Commission shall have the power to make such general rules and regula- 
tions and such special requiremenvs in any particular case in respect of solicitation 
of the assents or opposition of such holders, as it shall deem necessary or desirable; 
and no solicitation shall be made, and no letter, circular, advertisement, or other 
communication, or financial and statistical statements, or summaries thereof, shall 
be used in any such solicitation, in contravention of such rules, regulations or 
special requirements. The Commission may direct that the assents (and any 
revocations thereof) of such holders to the proposed alteration or modification shall 
be addressed to a bank or trust company, approved by it, which is incorporated 
under the laws of the United Sttaes or any State thereof, has a capital and surplus 
of at least $2 million, and is a member of the Federal Reserve System. Any 
bank or trust company so approved shall certify to the Commission the result of 
such submission and the Commission may, in its discretion, rely upon such 
certification as conclusive evidence in determining the result of such submission. 
If the Commission shall find that as a result of such submission the proposed 
alteration or modification hes been assented to by the holders of at least 75 per 
centum of the aggregate principal amount or number of shares outstanding of 
each class of securities affected thereby (or as to any class (i) where 75 per centum 
thereof is held by fewer than 25 holders, or (ii) which is entitled to vote for the 
election of directors of the carrier and the assents of the holders of 25 per centum 
or more thereof are determined by the Commission to be within the contro] of the 
carrier or of any person or persons controlling the carrier, such larger percentage, 
if any, as the Commission may determine to be just and reasonable and in the 
publie interest), the Commission shall enter an order approving and authorizing 
the proposed alteration or modification upon the terms and conditions and with 
the amendments, if any, so determinted to be just and reasonable. 


The sixth sentence of paragraph (2) of the section provides for a 
finding by the Commission that the proposed alterations or modifica- 
tion has been assented to by 75 percent of the aggregate principal 
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amount or number outstanding of each class of securities affected 
thereby, but the section contains no provision for establishing the 
various classes. In the Boston & Maine Railroad securities modifica- 
tion, the classification of the securities became an important issue. 
Thus it seems desirable that the act be amended so as to direct the 
Commission to classify the affected securities, at the same time allow- 
ing the Commission a reasnable discretion in such classification. This 
can be accomplished by inserting after the first sentence of paragraph 
(3) of the section the following: 

The Commission shall, for the purposes of this section, divide the securities to be 
affected by any modification or alteration proposed into such classes as it shall 
determine to be just and reasonable, 

With these amendments we remember the adoption of the bill. 
Those later suggestions, Mr. Chairman, result from the recent litiga- 
tion in the Boston & Maine modification case to which I referred. 
On February 21 a three-judge court, after extensive proceedings, sus- 
tained the order of the Commission in that case on the record before 
the Commission. These points, however, that we are now suggesting 
be clarified in the act are things that were vigorously litigated in that 
case, and I think from the standpoint not only of the Commission in 
administering the act, but in the interests of the parties who have 
proceedings under it, it would be well to clarify those things that 
have been in dispute. 

The CuarrMan. We are very glad to have your views, especially 
the modifying language that indicates that you have been doing a lot 
of thinking about this. We are glad to have the results of that 
thinking. 





UnirEp States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, March 14, 1982. 

The committee met, pursuant to adjournment, at 10:10 a. m., in 
room G-—16, United States Capitol, Washington, D. C 
Edwin Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domesic Land and Water Transportation. 

The CHarrMan. The hearing will come to order, please. Mr. 
David I. Mackie, will you come forward, please, and tell us what 
you have in mind. 


., senator 


STATEMENT OF DAVID I. MACKIE, VICE PRESIDENT AND GENERAL 
COUNSEL, DELAWARE, LACKAWANNA & WESTERN RAILROAD 
CO., NEW YORK CITY 


Mr. Mackie. Senator Johnson, I have three presentations here 
this morning on three separate bills. I would like, if I might, first 
to address myself in respect of S. 2354. 

(Testimony was also presented by the witness on S. 2363 and 
S. 2365.) 

Mr. Mackie. My name is David I. Mackie. I am vice president 
and general counsel of the Delaware, Lackawanna & Western Rail- 
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road Co. with offices at New York, N. Y. I appear before you on 
behalf of Association of American Railroads in support of S. 2354. 

S. 2354 would amend paragraph (3) of section 20b of the Interstate 
Commerce Act. Briefly, section 20b permits a carrier to alter or 
modify the provisions of its securities—which word is defined as 
including both stock and bonds—by obtaining the approval of the 
Interstate Commerce Commission and the assent of the holders of 
75 percent of the outstanding securities of each class to be affected, 

In respect of the required security-holder assent, paragraph (3) 
of section 20b provides that a security— 
shall not be deemed to be outstanding if in the determination of the Commission 
the assent of the holder thereof to any proposed alteration or modification is 
within the control of the carrier or of any person or persons controlling the carrier, 

The effect of this language is that if, say, 50 percent of a class of 
securities, whether stock or bonds, is owned by a personcontrolling 
the carrier, this 50 percent is deemed not outstanding, aad the 
statutorily prescribed 75-percent assent must be obtained from the 
holders of the remaining half of that class of securities. 

This means that the necessary approval will not be obtained upon 
failure to assent by the holders of more than 25 percent of such 
remaining half of the securities, which would be only 12% percent of 
the total securities of the class. 

Thus the proposal for modification of the class of securities involved 
would have been blocked by the action of the holders of but one-eighth 
of the class of securities despite the fact that the holders of seven- 
eighths of the class of securities may have desired such modification. 

The purpose of this somewhat complicated provision—as well as 
the need for the proposed amendment thereto—can probably best be 
made clear by reviewing briefly the legislative history of section 20b 
of the act. As originally drafted, the statute permitted the altera- 
tion or modification of bonds only. It would not have authorized 
a carrier to readjust the provision of its stock. 

Had the statute remained so limited, paragraph (3) would have 
been entirely logical. In other words, if a carrier proposed a bond 
modification, it would seem appropriate that a person controlling the 
carrier end, hence, a substantial owner of the carrier’s voting stock 
should not be allowed either to increase or decrease the chances of 
the bond modification being made by voting bonds which he might 
also own. Such a controlling stockholder might well identify him- 
self solely with equity interests and have a potential conflicting 
interest with other bondholders. 

As finally enacted, section 20b was, of course, expanded to permit 
the alteration or modification of stock as well as of bonds. This 
resulted in a corresponding enlargement in paragraph (3) so that in 
connection with a readjustment of stock, the holder of a controlling 
stock interest may not assent his shares. This provision, where 
readjustment involves voting stock, is very unfair to a controlling 
stockholder because he not only has no conflicting interest but is 
interested in, and affected by, the modification of this securities in 
the same fashion as are all other holders of voting stock. There is 
no justification whatever for denying him the right to vote concerning 
a proposal to modify his stock. The consequences which now flow 
from paragraph (3) are in fact so illogical as to suggest that its en- 
largement was probably inadvertent. 
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Basically, 5S. 2354 would correct the inequities in paragraph (3) 
by restoring the paragraph to something akin to its original, more 
limited form. Specifically, under the proposed amendment, voting 
stock owned by a cont rolling stockholder—that is, the secur ities which 
give rise to his control—would be treated as outstanding and might 
effectively be assented. All other securities, however, owned by such 
a stockholder—bonds and nonvoting stock—would, as at present, be 
treated as not outstanding and could not effectively be assented. 

The experience which carriers have had in attempting to utilize 
section 20b emphasizes the need for the proposed amendment. The 
most serious consequence of the present paragraph (3) is that, in a 
proposed readjustment where a modification of stock is involved and 
where a controlling stock interests exists, the failure of a small per- 
centage of the stoc ckholders to assent may imperil the plan. 

The difficulties which not uncommonly are encountered in connec- 
tion with the solicitation of assents from stockholders are greatly 
aggravated by this paragraph. If a class of stock has received no 
dividends for some time and has a low market value, its holders may 
have become indifferent about the affairs of the corporation and will 
be lethargic in connection with voting on a section 20b proposal. In 
such a situation paragraph (3), as it now reads, may give an unfairly 
strategic bargaining position to a relatively small holding of the class 
of stock to be affected. Obviously this in turn may have unfortunate 
consequences in the formulation of a readjustment plan. 

The section 20b readjustment carried out by the Central Railroad 
Co. of New Jersey in 1949 illustrates the need for S. 2354. There 
the Interstate Commerce Commission was forced, because of the 
language of paragraph (3), to treat as not outstanding for purposes 
of the vote on a proposed modification of stock over 57 percent of the 
carrier’s stock owned by Reading Co 

This raised the possibility that the plan might be vetoed by approxi- 
mately 10 percent of the stockholders; that is, 25 percent of the 43 
percent of the stockholders entitled to vote. Actually, in the Je sey 
Central proceeding, the necessary assents were, with enormous effort, 
ultimately obtained. 

In other situations, however, the task of obtaining the requisite 
assents may appear so onerous that a carrier may consider section 20b 
relief virtually unavailable. The desirablility of amending the law 
has been recognized by the Commission in its annual reports for 1949, 
1950, and 1951 

). 2354 is a particularly desirable amendment to paragraph (3) 
because it not only corrects a basic inequity, but also affords full 
protection in respect of any improper use which might conceivably 
be made of an amended paragraph (3). In addition to insuring that 
voting stock owned by a controlling interest will be considered out- 
standing, the bill would prevent possible overreaching by providing 
in substance that where the person controlling a carrier holds more 
than 25 pereent of the carrier’s voting stock the Commission may, in 
respect of that class of stock, prese tibe such percentage of assents in 
excess of the usual 75 percent as it determines to be just and reasonable 
and in the public interest. 

This, of course, would enable the Interstate Commerce Commission 
to make doubly sure that a controlling stockholder would not use his 
position improperly against minority stockholders 

96736—52—-21 
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For the foregoing reasons it is respectfully submitted that S. 2354 
should receive the favorable consideration of this committee and be 
enacted into law. 

The CuarrMan. That is a very clear statement of the case. When 
Mr. Mahaffie was here the other day, he suggested an amendment. 
I do not know whether that has come to your attention or not. | 
would like very much to have your analysis of the ICC proposal. 
Have you had any opportunity to look at it? 

Mr. Mackie. I merely knew that Commissioner Mahaffie had 
some further amendments to this statute in mind. Their exact 
nature | am not familiar with, sir. I have a copy of S. 2354 before me. 

The CuatrmMan. I wonder if you would take that and analyze it 
and submit a statement with respect to it? 

Mr. Mackie. I would be very glad to do that, Senator. 

The CuarrmMan. I am very much impressed with your presentation 
on behalf of S. 2354 today. 

Mr. Macxtre. This is a splendid bill. There is a great underlying 
purpose, as you well know, behind this railroad modification law which 
can get the industry away from these long-drawn-out and very 
expensive proceedings that have been held in the past. 

This is a rather small error that crept into it. It can be relatively 
easily corrected; and, if so, it will increase the value of the bill very 
greatly, | think. 

The CuarrmMan. This committee has great respect for Mr. Mahaffie’s 
views. We recognize him as outstanding in this particular field of 
railroad operation; so, we would like to have vour analysis of his pro- 
posal. 

Mr. Mackie. I will be very glad to submit that promptly, sir. 


(Subsequently, on April 2, 1952, the chairman said: ) 

I want to insert in the record a letter addressed to me with respect 
to S. 2354 from David I. Mackie of Lackawanna, who has previously 
testified before this committee. 

(The letter referred to is as follows: ) 


THe DELAWARE, LACKAWANNA & WESTERN RalLRoap Co., 
New York, N. Y., March 31, 1952. 
Re 8. 2354, hearings. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear SENATOR JOHNSON: At the close of the presentation submitted by me on 
Mareh 14, 1952, on behalf of Association of American Railroads in connection 
with 8S. 2354, you requested thet I advise you of mv views with respect to the 
further amendments to section 20b of the Interstate Con merce Act recommended 
by the Legislative Committee of the Interstate Commerce Commission in the 
letter addressed to you by that committee under date of March 11, 1952. 

The first recommendation of the Legislative Committee consists of a change in 
the provosed amendment to paragraph (2) of section 20b of the act as the same 
was embodied in S, 2354 as originallv introduced. This change is dealt with in 
detail commencing on page 5 of the Legislative Committee’s letter to you. 
From the viewpoint of clarification and avoidance of possible future misunder- 
standing, this amendment appears desirable. 

There follow three new amendments proposed by the Legislative Committee, 
each of which would seem to be highlv desirable: 

(1) The first proposal of th. Legislative Comittee (pp 7-8) would replace 
the fifth sentence of paragraph 2 of section 20b. In its present form this sentence 
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requires the Commission to satisfy itself as to the truth of the ‘material facts’’ 
stated in solicitation material, and patently places an unduly burdensome task 
upon the Commission, In administering thep rovision in question the Commission 
has encountered two basic problems. First, as to certain of the material employed 
in section 20b solicitations, the Commission has had to rely upon affidavits of 
correctness from officers of the carrier proposing the alteration or modification. 
For instance, as to financial statements, individual investigation by the Commis- 
sion is obviously not feasible. Yet without such an investigation (or reliance 
upon affidavits) the Commission cannot satisfy itself as to the ‘‘correctness’’ 
of such statements. In the second place, soliciting material generally contains 
many statements of opinion. It is thus difficult for the Commission to approve 
solicitation material without seeming, inferentially at least, also to approve the 
opinions expressed therein. The proposed amendment would impose upon the 
Commission, in place of its present duty, a function comparable to that which 
the Securities and Exchange Commission has under section 14 (a) of the Securities 
Exchange Act prohibiting solicitation “in contravention of such rules and regula- 
tions as the Commission may prescribe.’”’ The proposed amendment, by giving 
similar rule-making power to the Interstate Commerce Commission, will enable 
the Commission to exercise such control over solicitation as from time to time 
appears desirable. The Commission would doubtless normally require all solicita- 
tion material to be first filed with it and would prohibit the use of material which 
to the Commission appears incorrect or misleading. 

2) The Legislative Committee’s second proposal (pp 8-9), would, by adding a 
new sentence to paragraph 2 of section 20b, implement the provisions of that 
paragraph which require the Commission to determine whether or not a proposed 
alteration or modification has been assented to by the holders of the required 
percentage of each class of affected securities. In its present form section 20b is 
silent as to how the balloting shall be supervised and the returns counted. Asa 
practical matter, it is not feasible for the Commission to undertake this activity 
through the use of its own staff. In most of the section 20b proceedings to date 
the Commission has required that all letters of assent (and revocations thereof 
be addressed to an independent organization—usually a bank or trust company 
which certifies to the Commission the percentage of assents which has been 
received. Except to the extent that such a certificate is demonstrated to be 
incorrect, the Commission, of course, relies upon the determination of such 
independent organization. The proposed amendment would provide specific 
statutory confirmation of Commission practice in this respect. 

(3) The last of the three amendments suggested by the Legislative Committee 
is also more or less confirmatory of existing practice. Under section 20b the 
Commission must decide whether or not a proposed alteration or modification 
has been assented to by the required percentage of ‘‘each class of securities affected 
thereby,”’ Obviously, in order to reach such a decision, the Commission must 
first determine the composition of each ‘“‘class’’ of affected securities. But the 
statute contains no specifie provision to this effect. The proposed amendment 
would correct this deficiency by language specifying that the Commission shall 
effect a just and reasonable division of all affected securities into classes, 

For the reasons outlined above the three proposals of the Legislative Committee 
should, I believe, be adopted. 

I note that under date of March 17 you introduced (by request) a substitute for 
S. 2354, as originally introduced, such substitute embodying the recommendations 
of the Legislative Committee of the Interstate Commerce Commission herein- 
above referred to. 1 think it would be in all respect highly desirable were this 
substitute measure promptly enacted into law in the form in which it was intro- 
duced on March 17. 

Very truly yours, 
Davin I. Mackir 
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UniTep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. : t 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings: ) 


SraTeMeNT OF JoHN J. Corpett, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


The provisions of this bill, S. 2354, would ‘require the Interstate Commerce 
Commission to consider, in stock modification plans, the assets of controlled or 
controlling stockholders. 

The Brotherhood of Locomotive Engineers desires to be recorded as taking a 
neutral position toward the proposed procedures of this bill. 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., inroom G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and EF. 
R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wiuuiams. The Department of Commerce has no objection to 
the legislation as proposed in S. 2354. 

Section 20 (b) of the Interstate Commerce Act provides, in con- 
nection with voluntary rail reorganization plans, that the assents of 
owners of 75 percent of outstanding securities be obtained, stock con- 

rolled by or controlling the carrier involved not being considered 
~utstanding. Where less than 25 holders exist for a given class, the 
Commission has discretion to increase this 75 percent to a higher 
amount. 

The proposed law would permit securities ‘‘entitled to vote for the 
election of directors of the carrier” to be considered in such connection, 
and would also enable ICC to increase the 75 percent (as above) 
when 25 percent of a class is found to be controiled by or controlling 
of the carrier (presumably this means ‘‘25 percent.or more”’). 

It is the view of this Department that S. 2354 would facilitate 
adoption of sound and workable plans for desirable financial adjust- 
ments of railroads by reducing the ability of a few minority holders 
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to block such voluntary plans. The vesting (by paragraph (b) of 
the bill) of discretionary power in the Commission to increase the 
required percentage of assents above 75 percent in the public interest 
would appear to protect adequately the minority security holders in 
instances Where marked concentration of holdings exists. There 
appears to be less reason where holdings are more widely spread to 
confine eligibility of capital stockholders to participate in approval or 
disapproval of voluntary plans to the extent now required by present 
law. 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN CoMMERCHE, 
Washington, D. C., Wednesday, April 9, 1982. 
The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol Building, Senator Edwin C. Johnson of Col- 
orado (chairman) presiding. 
Present: Senators Johnson of Colorado (chairman), and Hunt. 


Also present: E. &. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


(The following letter and statement were submitted for the record 
following the conclusion of hearings on April 9:) 


LetTTeER From WALTER M. W. Spiawn, CHAIRMAN, LEGISLATIVE COMMITTEE 
INTERSTATE COMMERCE COMMISSION 
Marcu 25, 1952. 

Hon. Epwin C, JoHNSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JOHNSON: Your letter of March 18, 1952, addressed to 
the Chairman of the Commission, and requesting comments on a bill (8S, 2354) 
to amend the Interstate Commerce Act by requiring the Interstate Commerce 
Commission to consider, in stock modification plans, the assents of controlled or 
controlling stockholders, has been referred to our legislative committee. After 
careful consideration by that committee, I am authorized to submit the following 
comments in its behalf: 

The bill enclosed with your letter is stated to be in the nature of a substitute: 
for a similarly numbered bill which you transmitted to the members of the Com- 
mission with your letter of January 10, 1952, requesting comments and sugges- 
tions. The reply of the legislative committee to that request was transmitted 
to you by lettereunder date of March 11, 1952, in which were set out numerous 
comments and suggested changes in the proposed amendments to section 20b. 
The amendments proposed in the substitute bill are substantially in accordance 
with suggestions of the legislative committee in its letter of March 11, 1952. 
The only differe ice lies in the present proposal to insert at the end of paragraph (3) 
of section 20b the sentence hie the legislative committee suggested for inser- 
tion after the first sentence of paragraph (3) of the section. The insertion as 
suggested in the amendment now proposed accomplishes the purpose of the 
legislative committee. 

The committee recommends adoption of the amendments as proposed in the 
substitute bill (S. 2354) transmitted with your letter of March 18, 1952. 

tespectfully submitted. 


Wa Ter M. W. Spiawy, 
Chairman, Legislative Committee. 


CHARLES D. MAHAFFIE. 
Joun L. RoceErs. 
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STATEMENT OF CHARLES E. BLaiIne & Son. TRAFFIC MANAGERS, PHOENIX, ARIz 
S. 2354 relates to recommendation No. 3 of the Commission in its 1950 annua 
report, at page 128, which is based upon matters discussed by it therein. com 
mencing at page 32. The Commission reiterated the same recommendation in 
its 1951 annual report, at page 151. We understand that the Commission has 
adduced evidence in support of the amendment to section 20b here concerned 
provided further that power be given the Commission to increase the prescribed 
percentage of assents in the classes of securities specified in the bill as it might 
deem just and reasonable in the light of the circumstances present in each par 
ticular case. Moreover, that the Commission has recommended several other 
changes in the language of the bill, some of which resulted from recent litigation 
in the Boston & Main Stock Modification Case. 


Therefore, we recommend that our principals support the views of the com- 


mission as to 8S. 2354. 
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8, 2355. a Bill To Establish the Finality of Contracts Be- 
tween the Government and Common Carriers Subject to 
the Interstate Commerce Act 


[S. 2355, 82d Cong., 2d sess., by Mr. Johnson of Colorado and Mr. Bricker] 


A BILL To establish the finality of contracts between the Government and common carriers of passengers 
and freight subject to the Interstate Commerce Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 22 of the Interstate Commerce Act 
(49 U.S. C., see. 22) is amended (1) by inserting after the section designation 
the letter ‘“‘(a)’’, and (2) by adding at the end thereof the following: 

“(b) Notwithstanding any other provision of law, any rates, fares, and charges, 
and rules, regulations, and practices with respect to the transportation of persons 
or property for or on behalf of the United States by any common carrier or freight 
forwarder subject to part I, II, III, or IV of this Act, offered, negotiated, or 
established under the provisions hereof by quotation or contract when accepted 
or agreed to by the Secretary of Defense, or the Administrator of the General 
Services Administration, or by any official or employee of the United States to 
whom either of them may delegate such authority, shall be conclusively presumed 
to be just, reasonable, and otherwise lawful, and shall not be subject to attack, 
or reparation, after the date of such acceptance or agreement, upon any grounds 
whatsoever except for actual fraud or deceit, or clerical mistake. Such rates, 
fares, or charges, and rules, regulations, or practices, may be cane>led or ter- 
minated upon not less than ninety days’ written notice by the United States or 
by any of the other parties thereto. 

‘““(e) Any such rates, fares, or charges, rules, reguiations, or practices so made 
and accepted under the provisions hereof shall not be considered to have any 
bearing upon, or otherwise affect, the justness, reasonableness, or lawfulness of 
any rates, fares, or charges, or of any rules, regulations, or practices with respect 
to transportation services theretofore performed for, or on behalf of, the United 
States, nor shall the provisions of this section be construed as any indication 
that similar rates, fares, or charges or similar rules, regulations, or practices there- 
tofore effective were or were not binding upon or enforceable against the United 
States.” 

[S. 2355, 82d Cong., 2d sess.] 


AMENDMENTS (IN THE NATURE OF A SUBSTITUTE) 


Submitted March 25, 1952 


Intended to be proposed by Mr. JoHNnson of Colorado (by request) to the bill 
S. 2355) to establish the finality of contracts between the Government and 
common carriers of passengers and freight subject to the Interstate Commerce 
Act, vis: Strike out all after the enacting clause and insert in lieu thereof the 
following: 


That section 22 of the Interstate Commerce Act (49 U. Ss C., sec. 22) is amended 
1) by inserting after the section designation the letter ‘‘(a)’’, and (2) by adding at 
the end thereof the following: 

“(b) Notwithstanding anv provision of law, any rates, fares, and charges, and 
rules, regulations, and practices with respect to the transportation of persons or 
property for or on behalf of the United States by any common carrier or freight 
forwarder subject to part I, II, III, or IV of this Act, offered, negotiated, or 
established under the provisions hereof by quotation or contract when accepted 
or agreed to by the Secretary of Defense, or the Administrator of the General 
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Services Administration, or by any official or employee of the United States to 
whom either of them may delegate such authority, shall be conclusively presumed 
to be just, reasonable, and otherwise lawful, and shall not be subject to attack, 
or reparation, after the date of such acceptance or agreement, upon any grounds 
whatsoever except for actual fraud or deceit, or clerical mistake. Such rates, fares, 
or charges, and rules, regulations, or practices May be canceled or terminated upon 
not less than ninety days’ written notice by the United States or by any of the 
other parties thereto. 

*‘(c) Any such rates, fares, or charges, rules, regulations, or practices so made 
and accepted under the provisions hereof shall not be considered to have any 
bearing upon, or otherwise affect, the justness, reasonableness, or lawfulness 
of any rates, fares, or charges, or of any rules, regulations, or practices with 
respect to transportation services theretofore or thereafter performed for, or on 
behalf of, either private shippers or the United States, nor shall the provisions 
of this section be construed as any indication that similar rates, fares, or charges 
or similar rules, regulations, or practices theretofore effective were or were nut 
binding upon or enforceable against the United States.” 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Monday, March 8, 1952. 

The committee met, pursuant to call, at 10 a. m. in the Caucus 
Room, Senate Office Building, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, O’Conor, Tobey, Capehart, 
and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, as- 
sistant clerk of the committee. 


STATEMENT OF JACK GARRETT SCOTT, GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF MOTOR BUS OPERATORS 


Mr. Scorr. This bill, S. 2355, would give some finality to quota- 
tions made by common carriers to the United States under section 
22 of the act, and would further provide that such quotations should 
not create any presumptions as to the reasonableness of other rates 
and fares. We favor this proposal and earnestly urge its enactment. 

Mr. Scorr. Although our interest in this measure may not be as 
acute as that of other types of carriers, we feel in principle that when 
any class of carrier has made a concession to the Government under 
section 22 in time of war or other emergency, that action of cooperation 
should not later be used either to gain reparations or to depress the 
normal rate structure. Iam sure that others will discuss this proposal 
in greater detail. 

The CuarrMan. [ wanted to raise this point involved in this bill 
when Mr. Rowan was testifying awhile ago: That the Government, in 
accepting the regular rates for carriage of household goods, might very 
well go back, if they thought they were paying too much, and collect 
from the carrier. I do not think it is right. 

Mr. Scorr. I think under the present law they can do that. In 
the case of the railroads, for example, following World War II, there 
have just been hundreds of suits against the railroads attac king the 
reasonableness of rates provided by the railroads, less than their tariff 
rates, under section 22. Reparations cases extended into the millions 
or billions in the aggregate. 
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The CuarrMANn. I do not think that is the way to proceed. 
Mr. Scorr. We do not think it is fair at all. 


STATEMENT OF EDGAR S. IDOL, GENERAL COUNSEL, AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Mr. Ipou. The trucking industry wishes to add its endorsement of 
this legislation to that of the rail carriers and the Interstate Commerce 
Commission. Clearly, railroads have the major problem which this 
bill is designed to remedy, but many motor carriers have also been in- 
volved in expensive, delaying, and time-consuming arguments with the 
General Accounting Office on the question of whether rates fixed by 
section 22 contracts are properly applicable to the handling of Govern- 
ment business. 

In many cases, audits have been conducted years after original 
settlement and claims for refund have been filed by the GAO based on 
the proposition that some other and lower rate was available to the 
Government. Not only is the claim for refund filed, but the GAO 
frequently proceeds to determine the issue unilaterally, and get its 
money back by the simple process of deducting the amount claimed 
from current settlements due the carriers. 

Such practices are unfair and should be stopped. We urge the com- 
mittee to support this legislation. 


Unitrep States SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D’ C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Tobey, and Bricker. 

Also present? E. R. Jelsma, staff director, Subcommittee on Do- 
mestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE 
AMERICAN WATERWAYS OPERATORS, INC. 


Mr. TuHompson. Regarding S. 2355, domestic water carriers and 
operators, as represented by this witness, favor the enactment of S. 
2355 which would establish the finality of contraets between the 
Government and common carriers of passengers and freight negotiated 
under section 22 of the Interstate Commerce Act, as amended. 

It must be assumed that all agreements made and rates quoted under 
the provisions of section 22 of the act were consummated in good faith 
and after appropriate negotiations by the parties concerned. In 
other words, a carrier who made a section 22 quotation or rate is 
entitled to know that he will receive this rate for the services per- 
formed for the Government. He should not at some distant date be 
called upon to justify the rate agreed upon and on which he provided 
the services contemplated. Section 22 rates are not ‘cost plus” but 
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bona fide rates quoted the Government for unusual transportation 
services. 

The Congress in enacting the Renegotiation Act of 1951 specifically 
exempted common carriers. There is no sound or justifiable reason 
why some common carriers, because they made agreements with, or 
quoted rates to the Government, should be obliged to submit to 
renegotiation on transactions that have been completed for months 
or even years. 

For the reasons mentioned herein, and others, it is urged that the 


committee favorably report S. 2355 to the Senate. 


Unitrep Srates SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE. 
Washington, D. C., Wednesday, March 5, 1952. 


The committee met, pursuant to adjournment, at 10 a. m. in room 
G-—16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson, Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assist- 
and clerk of the committee, 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. The purpose of the bill is to enable representatives of 
rail carriers and of the Government to reach final contracts for the 
movement of property without the danger of later being subjected 
to reparation cases. 

Now pending and growing out of World War II Government traffic 
are a number of reparation cases involving huge sums of money. At 
the time these section 22 quotations were made and accepted by 
Government representatives, all of the parties, so far as is now known, 
believed that a final contract had been entered into. The Depart- 
ment of Justice, however, has taken a different viewpoint and is 
pursuing the reparation method. This has created so much confusion 
and uncertainty that whatever the result it is unlikely that the 
public interest will be benefited. 

We believe that such Government contracts should be final, and, 
accordingly, urge that S. 2355 do pass. 


UNITED STATES SENATE, 
ComMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, March 11, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson, of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 
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STATEMENTS OF COMMISSIONERS WALTER M. W. SPLAWN, 
CHAIRMAN, LEGISLATIVE COMMITTEE, AND J. HADEN ALL- 
DREDGE, INTERSTATE COMMERCE COMMISSION 


Commissioner SpLawn. The next bill, Mr. Chairman, is 8. 2355, 
which would amend section 22. We know the history of relationships 
between the carriers and the Government under that provision through 
the years since 1887 down to the present. Since very important, and 
in the aggregate very large, reparation proceedings are now pending 
before a division of the Commission under this section, we have thought 
that we would not call on any one of those three Commissioners to 
make any comment. May I suggest that the letter on S. 2355 be copied 
into the record and that you hear Commissioner Alldredge make a 
short statement concerning this bill? 

The CHarrMAN. The letter will go in as written. As a matter of 
fact, all of the letters in this document will go into the record just as 
presented here, and then the colloquy will go on as it occurs. 

(The letter is as follows:) 

JANUARY 16, I952. 
Hon. Epwin C. JoHnson, ' 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CuHarRMAN JOHNSON: Your letter of January 10, 1952, addressed to 
the members of the Commission and requesting comments and suggestions on a 
bill, S. 2355, which you introduced on that day, to establish the finality of con- 
tracts between the Government and common carriers of passenger and freight 
subject to the Interstate Commerce Act, has been referred to our Legislative 
Committee. After careful consideration by that Committee, I am authorized 
to submit the following comments: 

Section 22, which is proposed to be amended by this bill, at present provides 
in part “that nothing in this part shall prevent the carriage, storage, or handling 
of property free or at reduced rates for the United States * *”’ Under 
this provision the railroads and other carriers, at the request of Government 
agencies, have from time to time established many such reduced rates, commonly 
referred to as section 22 quotations or agreements. During World War II some 
940 such quotations were issued by the railroads alone. 

At one time arrangements of this sort were regarded as contracts binding on 
both the carriers and the Government, but in recent vears the Government has 
taken the position that by utilizing the rates so established it was not barred 
from later undertaking to obtain still lower charges as a result of orders of the 
Interstate Commerce Commission entered after the filing and hearing of com- 
plaints by the Government. 

At present there are pending before the Commission some 22 such complaints, 
commonly known as the Government reparation cases. In some of those com- 
plaints the Government contends that the railroads should have published 
reduced comr:ercial rates—that is, available to all shippers—which with the 
so-called land-grant deductions would have produced lower charges than the 
section 22 quotations. 

The repeal of the land-grant statute some years ago will tend to prevent the 
recurrence of situations such as those to which the Government reparation cases 
are, to a considerable extent, attributable. However, it is understood that this 
bill is intended as a further preventive measure by giving the section 22 quota- 
tions the effect of binding bilateral contracts so that the Government could not 
assail the rates so established by complaint to this Commission. 

Accordingly it is proposed that, after the quotation or contract has been 
accepted or agreed to by the Secretary of Defense, the Administrator of the 
General Services Administration, of by any official or employee of the United 
States to whom they may delegate such authority, the rate so established shall be 
conclusively presumed to be just, reasonable, and otherwise lawful and shall not 
be subject to attack or reparation after the date of such acceptance or agreement 
upon any grounds whatsoever except for actual fraud or deceit, or clerical mistake. 
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The bill would also prevent consideration of the reduced rates as evidence of 
unreasonableness of other rates. It is noted that the bill provides that its passage 
shall have no effect on transactions other than those carried out under its terms 

The purpose of the bill obviously is to enable the Government and the carriers 
to bargain as to such rates on a firm and dependable basis. That purpose to us 
seems eminently sound, and we accordingly recommend that the bill be enacted 

We have but one minor correction to suggest. Evidently as a result of a 
typographical error, the word “‘part’’ appears in line 2, page 2, whereas the correct 
word would seem to be “‘parts.”’ 

Respectfully submitted. 

WaLTER M. W. Sprawn, 
Chairman, Legislative Committee, 
CHaRLes D. MARAFFIF. 
Joun L. Rogers. 

Commissioner ALLDREDGE. Mr. Chairman, in its last annual report 
the Interstate Commerce Commission recommended that section 22 
of the Interstate Commerce Act be amended so as to enable the United 
States and the carriers to bargain as to rates on a firm and dependable 
basis. S. 2355, introduced by Chairman Johnson for himself and 
Senator Bricker, apparently seeks to accomplish this purpose. 

So far as it applies to rates on Government traffic, section 22 has 
been in the act substantially as it now stands since 1887. It was a 
part of the original act, but a slight change was made in 1889. Other 
subjects have been added to section 22, of course, and it is now one of 
the lengthy sections of the act. 

When this provision was incorporated into the act, the Government 
was a relatively small shipper and a relatively small user of the passen- 
ger facilities of the carriers. For a long number of years the Govern- 
ment was also the beneficiary of land-grant rates, which no doubt 
limited the use of section 22, although it was quite common for carriers 
forming competitive routes to utilize section 22 in order to meet the 
rates obtainable by the Government under the land-grant privileges 

The land-grant acts have been repealed, and section 22 now stands 
as the main vehicle through which special rates are made for the use 
of the Government. 

Government traffic in both freight and personnel has grown enor- 
mously in recent years. During World War II the Government was 
by far the largest single shipper of freight in the United States and the 
largest purchaser of passenger service. This is also probably true 
today. Section 22 has been extended to apply to motor carriers and 
water carriers, and the motor carriers particularly are heavy trans- 
porters of Government traffic. 

Until recent years no major controversies had arisen as to the 
application of section 22 to Government traffic, and neither the Com- 
mission nor the courts had been called upon to adjudicate any large 
number of cases involving Government claims respecting transporta- 
tion charges. Such controversies, however, have Saar to arise, and 
some are pending before the Commission involving claims aggregating 
tremendous sums of money. 

These controversies have brought to light the fact that the law 
governing the respective rights of the Government and the carriers 
in this area is unsettled, and extensive litigation may be in prospect 
Realization of this fact has prompted the Commission to bring the 
matter to the attention of Congress with the recommendation that the 
law be settled so far as it lies within the power of the legislative branch 
of the Government to do so. 
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It has generally been accepted that the Government is entitled to 
all the mghts and remedies available to the regular commercial 
shipper or traveler; that it can use without question the established 
commercial rates for the movement of its traffic; that section 22 is also 
available for the establishment of charges for the use of the Govern- 
ment, but that the privileges extended by this section are not manda- 
tory and cannot be used unless the carriers are willing to offer special 
rates under its provisions and the Government is disposed to accept 
and use them. The uncertainty has grown out of the fact that, while 
section 22 quotations have been extensively used in connection with 
Government traffic, the Government has later, in many cases, mani- 
fested dissatisfaction with the results and has sought to obtain lower 
rates through litigation. 

It seems to be well settled that, if the Government is to be bound 
by a statute which tends to limit or restrict its rights or powers, the 
purpose to do so must be clearly expressed. That is the principal 
reason why uncertainties have arisen under the existing law. 

This is illustrated by an opinion of the Attorney General announced 
on April 20, 1936, in which it was held that section 218 of the Motor 
Carrier Act of 1935—now part II of the Interstate Commerce Act— 
relating to minimum rates of contract carriers does not apply to 
contracts with the Government. I quote the substance of this opinion 
from volume 38 of the Official Opinions of the Attorney General: 


It is a well-established rule of common law that the sovereign authority is 


not bound by a statute which tends to restrain or diminish its powers, right, or 
interest unless it is named therein (United States v. Herron (20 Wall. 251); Guar- 
antee Co. v. Title Guaranty Co. (224 U.S. 152)). Judge Story in United States v. 


Hoar (2 Mason 314) stated the rule in the following language: 

“Where the Government is not expressly or by necessary implication included, 
it ought to be clear from the nature of the mischiefs to be redressed or the language 
used that the Government itself was in contemplation of the Legislature before 
a court of law would be authorized to put such an interpretation upon any statute. 
In general, acts of the Legislature are meant to regulate and direct the acts and 
rights of citizens, and in most cases the reasoning applicable to them applies 
with very different, and often contrary, force to the Government itself. It 
appears to me, therefore, to be a safe rule founded in the principles of the com- 
mon law that the general words of a statute ought not to include the Govern- 
ment or affeet its rights unless that construction be clear and indisputable upon 
the text of the act.” 

[t is also contended by the Government, in cases pending before 
the Commission, that the provision in the Interstate Commerce Act 
designed to limit claims for damages or reparation on account of 
unjust or unreasonable rates to a period of 2 years does not apply 
to Government shipments under the general course of reasoning set 
forth in the foregoing quotation. 

5. 2355 obviously is intended to prevent controversies of the kind 
| have mentioned from arising in the future. I beiieve, however, 
that a serious question might arise as to whether this bill actually 
accomplishes such a purpose. In my judgment, there is a more sim- 
ple approach to a solution of the problem. 

As now framed, S. 2355 states, in substance, that when rates have 
been offered, negotiated, or established under section 22 for the bene- 
lit of the Government, such rates shall be conclusively presumed to 
be just, reasonable, and otherwise lawful. That would set up two 
Standards of justness and reasonableness for rates under the Inter- 
State Commerce Act-—one for commercial rates under section 1 (5) 
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of the act and the other for the Government under section 22, and 
they would be irreconcilable. 

Moreover, there would be, in my opinion, a serious risk that this 
amendment would conflict with the fifth amendment to the Constitu- 
tion. As section 22 now reads it authorizes the carriers to offer the 
Government anything from free transportation up to the full measure 
of the regular commercial rates. 

Section 1 (5) condemns rates that are too low as well as those that 
are too high, and there are recognized standards by which the reason- 
ableness of rates is determined. I do not believe that different and 
conflicting standards could be established with satisfactory results. 

The present bill goes on further and provides that such rates shall 
not be subject to attack, or reparation, after the date of their accept- 
ance or agreement, upon any grounds whatsoever except for actual 
fraud or deceit, or clerical mistake. That, in substance, is the principle 
of estoppel. 

The CuHarrMan. That same limitation is placed upon private 
citizens, is it not? 

Commissioner ALLDREDGE. Yes, sir. That is what I am later going 
to recommend should be the sole approach here. That would be 
correct also as applied to the Government, when the Government is 
engaged in a proprietary activity, under present decisions of the courts. 
I think it would be much simpler and less controversial if this whole 
matter were taken care of by applying the doctrine of estoppel to this 
situation. Such a course would escape the setting up of two standards 
of justness and reasonableness and, in my opinion, would obviate any 
difficulty with the fifth amendment to the Constitution. 

I invite the committee’s attention to the fact, however, that Con- 
gress has enacted another law dealing directly with transportation 
charges that the Government is expected to pay, and an amendment 
of that act instead of the Interstate Commerce Act per se might be 
more logical. I have reference to section 65, title 49, chapter 2, of 
the United States Code, as amended. 

it was enacted when the land-grant acts were repealed and was 
designed to set forth in positive language the different bases for the 
payment of transportation charges by the Government. It will be 
noted that two methods are held open to the Government—one under 
section 1 (7) or section 22 (section 1 (7) touches Government traffic 
very slightly), and the other under the regular commercial-rate tariffs 
and procedures. I think it would be entirely logical to imsert a 
paragraph in section 65 incorporating whatever amended legislation 
may eventually come out of this consideration of S. 2355. 

For the benefit of the committee I have prepared a proposed 
substitute for S. 2355 which would incorporate such an amendment 
of section 65 of the Code. 

I think it well to call attention to something that perhaps is not fully 
covered by S. 2355. It seems to be a practice of the Government 
when it pays freight charges under section 22 quotations of the carriers 
to do so under protest, so that it may escape the consequences of 
contract. Unless the committee deals with this particular angle of 
the problem, it will not succeed in settling this question. 

The bill that I have prepared, you will notice, covers this phase of 
the problem. It would apply the doctrine of estoppel to the Govern- 
ment when it proceeds under section 22. If the Government affirma- 


pa Seo tye Planes. ade 





sect 
tion 
aces 

Si 
to t 
the 
the) 
adec 
spec 

T 
toda 
mosi 
and, 
seem 
in W 
of th 
entir 

Cx 

Th 
than 
woul 


Th 
made 
appe: 

Co 

(T 
folloy 


A BILL 
to con 
States 


Be 1 
Ameri 
States 
lettere 
paragr 

“*(b) 
charge 
formec 
or on 
trated, 
Govert 
such e 
cept fe 
form t] 





Lat 
n- 
nd 
ts. 
all 
pt- 
ual 
ple 


ate 


ing 

be 
t is 
rts. 
ile 
this 
irds 
any 


‘on- 
tion 
lent 
t be 
> of 


was 
the 
il be 
nder 
raffic 
riffs 
rt a 
ition 


osed 


ment 


fully 
ment 
rriers 
- of a 


rle of 


ase of 
yvern- 
irma- 





Sting FISTS 


6 
3 


eng SE 


Shi bts 


aLeR SRR 


tat 


Ret ass Ae al 


DOMESTIC LAND AND WATER TRANSPORTATION 307 


tively elects to use a section 22 quotation, a protest on its part should 
make no difference. I have supplied the committee with mimeo- 
graphed copies of section 65 of the code as well as the proposed sub- 
stitute for S. 2355. 

Of course, if the committee prefers to amend section 22 rather than 
section 65 of the code, and it agrees with the substance of the legisla- 
tion I have suggested, it could have the substitute bill reframed 
accordingly. 

Sufficient statistical information exists concerning the cost of service 
to the carriers, their earnings, the composition of the rate structure, 
the classification of freight, and all the other elements entering into 
the making of rates to enable the Government and its employees to be 
adequately informed at all times in bargaining with the carriers for 
special rates under section 22. 

The Cuarrman. You of the Commission have a great deal to do 
today with regard to rates and the study of rates. I suppose the 
most important work before the Commission has come in recent years 
and, at the present time, is centered around the rate question. It 
seems to me it would be very difficult to establish rates if, as you say, 
in World War II and perhaps at the present time more than 50 percent 
of the business is done by the Government and if that rate structure is 
entirely unknown. 

Commissioner ALLDREDGE. Yes, sir, it creates some difficulties. 

The CuHairma .. If the Government gets its goods hauled at less 
than cost, somebody else has to pay the difference. Other shippers 
would have to pay that to make it up, if your rate structure is at all 
just. 

Commissioner ALLDREDGE. Yes, sir, that is true. 

The CHairmMan. I am glad to have your testimony. You have 
made yourself very clear on this subject. We thank you for your 
appearance. 

Commissioner ALLDREDGE. I thank you, sir. 

(The documents referred to by Commissioner Alldredge are as 
follows:) 

PROPOSED SUBSTITUTE FOR 8S. 2355 


to compensation to be paid common carriers for the transportation of persons or | 
States, or on its behalf 


4 BILL To further amend section 65, title 49, chapter 2, of the United States Code, as amended, relating 
wroperty for the United 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, "that section 65, title 49, chapter 2 of the United 
States Code, as amended, shall be further amended (1 
lettered ‘‘(b)”’ to “ a and inserting 
paragraph as follows: 

“(b) When the charges, or any rules, regulations, or practices affecting such 
charges, applicable to any given transportation service performed or to be per- 
formed by a common carrier subject to chapters 1, 8, 12, and 13 of this title for, 
or on behalf of, the United States have been negotiated, contracted for, arbi- 
trated, or paid under the provisions of section 1 (7) or 22 of this title, the 
Government of the United States shall be estopped from attacking or litigating 
such charges, rules, regulations, or practices upon any grounds whatsoever ex- 
cept for actual fraud, deceit, clerical mistake, or or failure of a carrier to per- 
form the transportation service.”’ 


by changing the paragraph 
, immediately after paragraph (a), a new 
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Tire 49, Unrrep States Cop—E—TRANSPORTATION 


CHAPTER 2 





Sec. 65 (as amended). GoOvERNMENT TRAFFIC; RATES. 


(a) Notwithstanding any other provision of law, but subject to the provisions 
of sections 1 (7) and 22 of this title, the tull applicable commercial rates, fares, or 
charges shall be paid for transportation by any common carrier subject to chapters 
1, 8, 12, and 13 of this title of any persons or property for the United States, 
or on its behalf, and the rate determined by the Interstate Commerce Commis- 
sion as reasonable therefor shall be paid for the transportation by railroad of the 
United States mail: Provided, however, \hat any carrier by railroad and the 
United States may enter into contracts for the trausportation of the United 
States mail for less than such rate: Provided further, That section 5 of title 41, shall 
not after September 18, 1940, be construed as requiring advertising for bids in 
connection with the procurement of transportation services when the services 
required can be procured from any common carrier lawfully operating in the 
territory where such services are to be performed. 

(b) If any carrier by railroad furnishing such transportation, or any predecessor 
in interest, shall have received a grant of lands from the United States to aid in 
the construction of any part of the railroad operated by it, the provisions of law 
with respect to compensation for such transportation shall continue to apply to 
such transportation as though subsection (a) of this section had not been enacted 
until such carrier shall file with the Secretary of the Interior, in the form and 
manner prescribed by him, a release of any claim it may have against the United 
States to lands, interests in lands, compensation, or reimbursement on account of 
lands or interest in lands which have been granted, claimed to have been granted, 
or which it is claimed. should have been granted to such carrier or any such pre- 
decessor in interest under any grant to such carrier or such predecessor in interest 
as aforesaid. Such release must be filed within one year from September 18, 1940 
Nothing in this section shall be construed as requiring any Such carrier to reconvey 
to the United States lands which have been heretofore patented or certified to it, 



















or to prevent the issuance of patents confirming the titie to such lands as the ; 
Secretary of the Interior shall find have been heretofore sold by any such carrier i 


to an innocent purchaser for value or as preventing the issuance of patents to 
lands listed or selected .by such carrier, which listing or selection has heretofore 
been fully and finally approved by the Secretary of the Interior to the extent 
that the issuance of such patents may be authorized by law (September 18, 1940, 
ch. 722, title III, see. 321, 54 Stat. 954; December 12, 1945, ch. 573, sec. 1, 59 
Stat. 606). 
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UNITED STATES SENATE, 
CoMMITTRE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Thursday, March 20, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman), and Senator 
Bricker of Ohio. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF JAMES G. PATTON, PRESIDENT, NATIONAL 
FARMERS UNION, AS READ BY ANGUS MacDONALD, ASSISTANT 
LEGISLATIVE REPRESENTATIVE, NATIONAL FARMERS UNION 


Mr. MacDonaup (reading): 


Finally, I come to 8. 2355, which would make impossible a renegotiation of a 
contract between the United States and a common carrier which had been agreed 
to by the Secretary of Defense or the Administrator of General Services Adminis- 
tration. It seems to us only fair that the Government be allowed to loak into 
a contract after it has been consummated to determine whether or not its terms 
are unreasonable or whether errors had been made. 
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STATEMENT OF EDWIN C. MATTHIAS, VICE PRESIDENT AND 
GENERAL COUNSEL, GREAT NORTHERN RAILWAY CO., ST. PAUL, 
MINN. 


Senator Bricker. Mr. Edwin C. Matthias, vice president of the 
Great Northern Railway. 

Mr. Marratras. My name is Edwin C. Matthias. I reside in St. 
Paul, Minn., and am vice president and general counsel of the Great 
Northern Railway Co. I have occupied that position since October 
1, 1945. Prior to that I represented the Great Northern Railway Co. 
at Seattle, Wash., for over 25 years. I am testifying in support of 
S. 2355. 

Since becoming vice president and general counsel of the Great 
Northern, I have been active in the defense of the Government war- 
materials reparation cases. During the last 6 years, I have been a 
member of a committee of three railroad general counsel representing 
the western lines in general charge of the defense of those cases, and 
during the last 2 vears I have been one of two general counsel repre- 
senting the western railroads on a general committee of six, two repre- 
senting the eastern and two the southern lines, in negotiations with 
the Department of Defense relative to section 22 rates on Govern- 
ment traffic moving under the current defense program. 

I am a lawyer rather than a rate or traffic e xpert and, therefore, my 
experience has been confined almost entirely to law and policy ques- 
tions in connection with such rates. Accordingly, my testimony will 
be similarly restricted. 

I am not testifying on behalf of any railroad or group of railroads. 
I know that the railroads are in favor of the enactment of S. 2355 and 
I understand that Mr. Fort will so testify for the Association of 
American Railroads. In preparing my testimony I have conferred 
with representatives of various western lines and while I know that 
what I have to say represents in general the prevailing view on the 
subject, there has not been the time available to submit this statement 
to each line. My statement is based upon experience obtained from 
the work I have done in connection with section 22 rates during the 
last 6 years. 

Under the provisions of section 22 of the Interstate Commerce Act, 
the railroads are permitted to give reduced rates to the United States. 
Under other provisions of the act, the railroads cannot give reduced 
rates to any other shipper unless the same reductions are given to all 
shippers similarly situated. The Interstate Commerce Act also pro- 
vides that rates charged commercial shippers must be just and reason- 
able for the service performed. 

The reduced rates to the Government under section 22 may be very 
much less than what would be a reasonable charge for the service 
rendered. 

Senator Bricker. In that case you put the burden on the other 
shippers, do you not? 

Mr. Marruias. Yes. That is right. In fact, under section 22 
the railroads could transport property for the Government free of 
charge, although they could not furnish free service to commercial 
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shippers. Section 22 of the Interstate Commerce Act provides, in 
part: 

Nothing in this chapter shall prevent the carriage, storage, or handling of prop- 
erty free or at reduced rates for the United States * * * or the transporta- 


tion of perens for the United States Government free or at reduced rates * * 
(title 49, U. S. C. A., sec. 22). 


In other words, under section 22, rates to the Government are left 
to private negotiation and contract between the Government and the 
railroads. During the Second World War several hundred section 22 
rates were negotiated and vast quantities of Government materials 
and supplies were carried by the railroads at these reduced rates. 
Every lawyer knows that it is a fundamental principle of contract 
law that an offer and an ac ceptance make a contract. But many 
years after transportation services for the Government during World 
War II had been rendered and the agreed charges paid, the ‘De »part- 
ment of Justice conceived the theory “that the reasonableness of such 
charges to the Government could always be attacked, that even though 
the transportation was furnished at rates reduced far below the le vel 
of Commission-regulated rates for commercial shippers and even 
though the Government had agreed to the rates, the Government 
could attack the rates in proceedings before the Interstate Commerce 
Commission. 

Senator Bricker. In a reparations case? 

Mr. Marruias. Yes. Accordingly some 22 cases were filed with 
the Commission in which the Government sought to recover repara- 
tions from the railroads. The amount involved has been estimated, 
by the Department of Justice, at between $2 and $3 billion (p. 174, 
hearings before subcommittee of the Committee on Appropriations, 
House of Representatives, 80th Cong., Ist sess., on the second de- 
ficiency appropriations bill for 1947; news item in Chicago Journal of 
Commerce of Friday, August 1, 1947), exclusive of interest which 
would probably amount to another billion. 

These cases are now pending before the Commission. If the cases 
are appealed to the courts, it will be several years before they are 
finally decided. In the meantime the question whether section 22 
rates, when accepted or agreed to by the Government, are binding 
contracts will remain unsettled. That question may not even be 
determined in the pending reparation suits because those cases may 
be decided on some other issue. 

For many reasons, which I will try to enumerate in my testimony, 
it is very undesirable to have this question in controversy for a period 
of years. This is undoubtedly the reason that S. 2355 was introduced. 
This bill, if enacted into law, would make such rates, when accepted 
or agreed to by the proper Government officials, binding and con- 
clusive upon the Government and not subject to attack or reparation- 


after the date of such acceptance or agreement, upon any grounds except for 
actual fraud or deceit or clerical mistake. 


For the mutual protection of both the Government and the rail- 
roads, the bill further provides that the rates may be canceled on 90 
days written notice given either by the Government or by the rail- 
roads and that the new statute shall not affect pending litigation. 

The only possible objection. that the Government can have to the 
enactment of this legislation is that it does not want to be bound by 
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the contracts which it has made. In my opinion, there are very con- 
vincing reasons why the Government should be bound by such con- 
tracts. 

(1) In the first place the Government is not obligated to accept a 
section 22 rate and obviously it will not do so unless it is a reduced 
rate. If the Government and the railroads agree on a rate reduced 
below the level of rates paid by the general public, and the agreement 
is reached without fraud or deceit and contains no clerical error, the 
Government cannot be prejudiced by being bound by its agreement 
for a minimum period of 90 days. 

Senator Bricker. Have you any idea about the percentage of the 
reduction in all the rate from the commercial rates—the established 
on file rates? 

Mr. Marraras. You mean that is involved in the reparations? 

Senator Bricker. No, I do not mean the reparations cases. | 
mean the amount of reduction that was given by the roads to the Gov- 
ernment from the established rates to commercial business. 

Mr. Marraias. Not being a traffic man I cannot answer that 
categorically but in many instances it was as much as 50 percent. 
It was a very substantial reduction. 

Senator Bricker. That is what I wanted to get, if it were substan- 
tial and approximately the amount. 

Mr. Marruias. It was very substantial. Traffic has been moving 
under the current defense program for over 4 vears and the reductions 
may have amounted to as much as a billion dollars. That is a pure 
guess, 

(2) The railroads obtain their freight revenues from two sources 
(1) the Government and (2) the private shippers. In recent vears 
the business handled by the railroads for the Government has repre- 
sented a very substantial part of the total business done by the 
railroads. 

Senator Bricker. As an estimate, what would be the percentage? 

Mr. ’*Marrutas. I have seen estimates that the Government now 
ships about 25 percent of all the freight that moves over the railroads. 
There is no way to get that accurately. 

Senator Bricker. I know that. 

Mr. Marratas. I have been checking on that but I have seen 
estimates to that effect. 

Senator Bricker. Do you think they are reasonably accurate? 

Mr. Marruias. I think they are reasonably accurate. It might be 
25 percent. I doubt that it is over 25 percent. The low level of 
section 22 rates to the Government may be partly responsible for the 
fact that the railroads are making such a low rate of return on their 
invested capital that they are unable to attract new capital. They 
are making much less than other industries. 

Even during the war period the railroads earned less than 5 percent. 
Statement of J. H. Parmelee before the Subcommittee on Land 
Transportation of the Senate Committee on Interstate and Foreign 
Commerce, introduced at hearines held in March 1952, on S. 2518 and 
5S. 2519. Exhibit No. 118, witness J. H. Parmelee, Fx parte 175, 
Interstate Commerce Commission, introduced at hearings held Jan- 
uary 1952, shows the net railway operating income for the years 
1941-45 is 4.99 percent of net investment in railway property; see 

















312 DOMESTIC LAND AND WATER TRANSPORTATION 





also Moody’s Manual of Investment, 1951, Railroad Securities 
volume, page (blue) Al4. 

Now with the constantly rising costs of labor and materials, the 
rate of return for the vears 1946 to 1950. inclusive, dropped to 3.51 
percent. The financial plight of the railroads has been told time 
after time in general rate increase cases before the Interstate Com- 
merce Commission. I mention this as evidence of the fact that if rates 
to the Government go down, rates to private shippers must go up. 

If a bill like S. 2355 is not enacted, the Government may continue to 
file reparation suits against the railroads. The only way the railroads 
could get the money to pay any large awards made in such cases would 
be by increasing the rates to private shippers, for, even if the money 
could be borrowed in the first instance. it would have to be paid back 
and with interest. Neither method would be in the public interest. 

(3) In my opinion it would not be in the public interest to increase 
the rates to private shippers so that the railroads could pay for either a 
live horse or a dead horse. By that, I mean that it would be contrary 
to the public interest for the railroads to increase the rates to private 
shippers so they could carry the Government business at still lower 
rates. 

Both types of traffic should bear their fair proportionate share of 
the transportation expense. For the same reason, it would be 
contrary to the public interest for the railroads to pay back to the 
Government billions of dollars in reparation on Government. traffic 
that has already moved and obtain the money to pay for this dead 
ho se by increasing the rates to private shippers on commercial traffic 
= + now moving. 

The economy of the railroad industry is closely related to the 
ec once of the Nation. The purchase of railroad materials, supplies, 
and equipment, as well as the employment of labor, depend not alone 
upon current revenues, but also upon past revenues and revenues that 
can be forecast for the foreseeable future. 

If there is to be uncertainty about the revenues to be received by 
the railroads from Government business, there will necessarily be 
corresponding uncertainty about the purchase of materials, supplies, 
and equipment and the employment of labor. Next to agriculture, the 
railroad business is the largest industry in the United States. (Pp. 
174, 496, Statistical Abstract of the United States, published by 
United States Department of Commerce, 1951 edition.) 

When the economy of such an industry is put out of balance, it 
necessarily must have a disastrous effect upon the entire country. 
1t would not be in the public interest to have vast orders for railroad 
materials, supplies and equipment canceled and thousands of railroad 
emplovees laid off because revenues anticipated from the Government 
had not materialized. 

This was the ground upon which a large number of shippers and the 
railroad brotherhoods intervened in the reparation cases. 

I might interpolate there that all of the railroad brotherhoods 
intervened in those cases, and listening to one of the witnesses this 
morning from a farm organization I may say that there were three—| 
think six—farm organizations intervened on the side of the railroads 
in the reparation cases 

Senator Bricker. What were the farm organizations? 
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Mr. Marraras. They were the National Council of Farmer Coop- 
eratives, the Northwestern Horticultural Council, the Washington 
State Farm Bureau, the Washington-Idaho Wheat Growers League, 
the Oregon State Farm Bureau Federation, the Eastern Oregon 
Wheat League, the International Apple Association, the California 
Citrus League, the California Farm Bureau Federation, and the 
California State Chamber of Commerce, Agriculture, and Industry. 

It would be my guess that if the reparation cases are dec ided 
against the railroads, ‘this country may see a major economic upheaval. 

(5) The other horn of the dilemma is Government operation of the 
railroads. If section 22 of the Interstate Commerce Act is to remain 
in effect in the form it is in today, as construed by the Department of 
Justice, so that reparation suits may continue to be brought in the 
future, there is grave danger that railroad revenues may become so 
uncertain, and railroad service become so impaired as a result of 
lack of funds, that there will be a public clamor for Government 
operation. 

To those who believe in private enterprise, Government operation 
of railroads would not be in the public interest. If the Socialists ever 
get their foot in the door to that extent, they will not stop with the 
railroads, and may | say that the brotherhoods, in the reparations 
suits, in their petitions, indicated that fear and their favorable attitude 
toward private operation of the railroads. 

(6) Another thing which would help to bring about Government 
operation of railroads, and another reason why S. 2355 should be 
enacted, is that if reduced rates agreed to under section 22, as a 
result of negotiations between the parties, do not have the force of 
contracts, the Government is in a position by the constant annoyance 
and threat of reparation suits to force further reductions at the expense 
of other users of the railroads. 

It is doubtful if private shippers would long endure repeated in- 
creases in their rates so that the Government could obtain repeated 
reductions in rates on Government traffic. This might cause such 
widespread dissatisfaction with private management that Govern- 
ment operation would be almost inevitable. 

At the hearing on Ex parte 175, which is the general rate increase 
case just heard before the Interstate Commerce Commission, private 
shippers accused the railroads of depleting their revenues by making 
too low rates on Government traffic. Report and Order, Interstate 
Commerce Commission, dated August 2, 1951, in Ex parte 175, at 
page 50. 

Senator Bricker. Did the Commission in its order support that 
position? 

Mr. Marraras. No. It just referred to the fact that that charge 
was made. 

Senator Bricker. Had been made? 

Mr. Marruias. Yes. 

Senator Bricker. I see. 

Mr. Marrutas. It is a gross understatement for me to refer to the 
Government reparation suits as being an annoyance. I might go 
back, in answer to the Senator’s s question and say that I find that at 
the time this very committee was sitting on the Boren bill it did 
find that as a result of land-grant rates the rates to private shippers 
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were higher, and cited that as one of the reasons for the repeal of the 
land-grant rates. 

Of course the section 22 rates in effect fall into the same category. 
Regardless of the outcome of the present reparation cases, they have 
consumed the time and attention of hundreds of railroad officials 
and employees throughout the Nation. It has been necessary for 
the westerns lines to maintain offices and a corps of traffic, accounting, 
and law experts in Chicago for almost 6 years. 

The eastern and southern lines have maintained like forces in their 
territories. The interruption to regular railroad work at a time when 
experienced help has been difficult to obtain has been serious.. The 
out-of-pocket cost has already run into tremendous sums of money. 
This money could have been much better used in the public interest 
in the operation of the railroads, and the time and work of the railroad 
officials and employees would have been of much greater value to the 
public had it been devoted to their regular railroad duties. 

(7) Contracts with the railroads for the transportation of Gov- 
ernment materials and supplies, as well as contracts with public 
utilities for gas, water, and electricity, are unlike contracts entered 
into between the Government and other industries. The dissimilarity 
between the two types of contracts lies in the fact that the rates 
charged by transportation agencies and public utilities are already 
depressed by the regulatory machinery of the State and Federal 
Governments, while the prices charged by industries generally 
are unregulated. 

This distinction has been recognized by Congress in granting a 
mandatory exemption in section 106 of the Renegotiation Act of 
1951, reading: 

The provisions of this title shall not apply to: 

* * . * + * * 

(4) any contract or subcontract with a common carrier for transportation, or 
with a public utility for gas, electric energy, water, communications, or trans- 
portation, when made in either case at rates not in excess of published rates or 
charges filed with, fixed, approved, or regulated by a public regulatory body, 
State, Federal, or local, or at rates not in excess of unregulated rates of such 
public utility which are substantially as favorable to users and consumers as are 
regulated rates. 

By this exemption to the Renegotiation Act, the Congress indicated 
its intention that when rates on transportation are less than ‘‘pub 
lished rates or charges filed with, fixed, approved, or regulated” by 
the Interstate Commerce Commission, they shall be binding on the 
Government. Section 22 rates are always lower than such rates. 
Therefore, S. 2355 is entirely consistent with the action of the Con- 
gress In the enactment of the Rene gotiation Act of 1951. 

For over a year and a half I have been serving on a committee of 
six railroad general counsel which has been negotiating with the Gov- 
ernment on the terms of a contract which it was hoped would avoid 
future reparation cases by making section 22 rates binding upon the 
Government. This committee was appointed at the request of the 
Government which indicated that it wanted the negotiations expedited. 

We have been unable to agree upon the terms of a contract. I am 
satisfied that we can never reach an agreement. For that reason it 
would be a mistake to restrict the applicability of S. 2355 to the 
execution of a contract alone, because then the railroads would be 
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confronted with a new problem in the form of a contract to which 
= could not agree. 

2355 would make the contract between the railroads and the 
anes rmment consist of the rate proposal or quotation by the railroads 
and its acceptance by a duly authorized representative of the Govern- 
ment. There is no obligation to accept the rate and, if accepted, it 
only binds the Government for 90 days, should the Government. at 
the end of that time elect not to be bound. I cannot see how anybody 


7 can be prejudiced by such a contract. 
i Before referring to the testimony given by Commissioner Alldredge 
' before this committee on March 11, I call attention to what the Inter- 
4 state Commerce Commission stated in its annual report dated Novem- 
: ber 1, 1950. 
: We recommend that section 22 of the Interstate Commerce Act be amended so 
: as to enable the United States and the carriers to bargain as to rates on a firm and 
| dependable basis. Such a purpose seems to us eminently sound, and we have 
* recommended the enactment of 8S. 4067 (practically identical with 8. 2355), intro- 
2 duced by Senator Johnson of Colorado, to amend section 22 of the Interstate 
Commerce Act. 
r > This same recommendation is made by the Interstate Commerce Com- 
; * mission in its report of November 1, 1951, at page 151; see also letters 
; 4 dated August 21, 1950, and January 16, 1952, from Hon. Walter M. 
| = Splawn, chairman, Legislative Committee, Interstate Commerce Com. 
" © mission, to Hon. Edwin C. Johnson, chairman, Committee on Inter- 
state and Foreign Commerce, United States Senate. 
du The Senator will notice by: the footnote that the Commission made 
f the same recommendation in its last two annual reports, as well 
m the letter that it wrote to this committee at the time S. 4067 wa 
introduced. Coming now to the testimony of Commissioner All- 
dredge given before “this committee on March 11. Mr. Alldredge is 
. largely in agreemept on S. 2355. He approves of its objective; 
s- namely, to enable the United States and the carriers to bargain as to 
rT > rates, fares, charges, rules or regulations on Government traffic on a 
. > firm and dependable basis. But Mr. Alldredge believes a question 
re ) might arise whether the bill will actually accomplish its purpose. He 
' proposes a different approach. 
d ‘i I cannot share Mr. Alldredge’s doubt as to the efficacy of the pro- 
hy | posed bill. In brief, he conceives that S. 2355 sets up two different 
vg > and irreconcilable standards for justness and reasonableness of rates 





one for commercial rates under section 1 (5) of the Interstate Com- 
merce Act and the other for Government rates under section 22. It 


overlooks the fundamental difference between rates for commercial 
shippers which are subject to regulation, and the special rates which 
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of the carriers voluntarily grant to the Government which are not sub- 
nay ject to regulation under the Interstate Commerce Act, but are the 
a4 ) product of negotiation between the Government and the carriers on 
he 7 the same basis that private individuals may negotiate and contract 
ie > onall matters between themselves. 

id. 5 Section 22 permits, but does not compel, carriers to give reduced rates 
m > or even free carriage to the Government. There is no such — as a 
it standard of reasonableness for a conc ession or gratuity. The Govern- 
he » ment is always free to use the carriers’ regular ‘published tariff rates if 


it so chooses; and if it be dissatisfied with those rates, it may have 
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their reasonableness passed on by the Commission just as any sbipper 
might do. 

If Mr. Alldredge were correct that two standards of reasonableness 
will result. in consequence of the conclusive presumption that the free 
or reduced rates are just and reasonable, the conclusion necessarily 
follows that commercial shippers must also be given the same free or 
reduced transportation. The fallacy that there are two standards of 
reasonableness is made clear by Mr. Alldredge himself in his testimony 
when he points out that for many years during which the Government 
was entitled to land-grant rates over certain railroads, many of the 
non land-grant railroads met these rates under the authority of sec- 
tion 22 through what were known as “Equalization agreements.”’ 
In other words, rates furnished the Government have always been 
subject to different treatment from the commercial rates contained 
in the published tariffs. If S. 2355 is enacted there will not be any 
change in the situation. 

The approach proposed by Mr. Alldredge is to apply the doctrine 
of estoppel. Such course, he says, “would escape the setting up of 
two standards of justness and reasonableness.’’ But since, as [ have 
shown, S. 2355 does not set up two standards of reasonableness, no 
escape is necessary. Furthermore, I do not agree with Mr. All- 
dredge that S. 2355 is based upon the principle of estoppel and I see 
no reason why resort to estoppel must be had in order to make section 
22 rates binding. 

I do find, however, that six words have been inadvertently omitted 
from paragraph (c) of S. 2355 and I suggest that they be inserted. 
This would also effectively take care of all of Mr. Alldredge’s sugges- 
tions. Attached to my statement is a proposed redraft of S. 2355 
with the additional words in paragraph (c) underscored. 

(The document referred to is as follows:) 


[S. 2355, 82d Cong., 2d sess.] 


A BILL To establish the finality of contracts between the Government and common carriers of passen 
gers and freight subject to the Interstate Commerce Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 22 of the Interstate Commerce Act 
(49 U. S. C., see. 22) is amended (1) by inserting after the section designation 
the letter ‘‘(a)’’, and (2) by adding at the end thereof the following: 

“(b) Notwithstanding any other provision of law, any rates, fares, and charges 
and rules, regulations, and practices with respect to the transportation of persons 
or property for or on behalf of the United States by any common carrier or freig)t 
forwarder subject to part I, II, III, or IV of this Act, offered, negotiated, or 
established under the provisions hereof by quotation or contract when accepted 
or agreed to by the Secretary of Defense, or the Administrator of the General 
Services Administration, or by any official or employee of the United States to 
whom either of them may delegate such authority, shall be conclusively presumed 
to be just, reasonable, and otherwise lawful, and shall not be subject to attack, or 
reparation, after the date of such acceptance or agreement, upon any grounds 
whatsoever except for actual fraud or deceit, or clerical mistake. Such rates, 
fares, or charges, and rules, regulations, or practices may be canceled or termi- 
nated upon not less than ninety days’ written notice by the United States or by 
any of the other parties thereto. 

‘‘(c) Any such rates, fares, or charges, rules, regulations, or practices so made 
and accepted under the provisions hereof shall not be considered to have any 
bearing upon, or otherwise affect, the justness, reasonableness, or lawfulness of 
any rates, fares, or chatges, or of any rules, regulations, or practices with respect 
to transportation services theretofore or thereafter performed for, or on behalf 
of, either private shippers or the United States, nor shall the provisions of this 
section be construed as any indication that similar rates, fares, or charges or 
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similar rules, regulations, or practices theretofore effective were or were not 
binding upon or enforceable against the United States.’ 

Senator Bricker. That is an appendix to your statement? 

Mr. Marrutas. Yes. It is a very simple amendment. At the 
outset of my testimony I stated what every lawyer knows—that it is 
a fundamental principle of contract law that an offer and an accept- 
ance make a contract. S. 2355 merely declares this principle of con- 
tract law to be applicable to transactions between the railroads and 
the United States involving section 22 rates. 

The Department of Justice has been contending that this funda- 
mental rule of law does not apply to such transactions. In order to 
avoid the uncertainty that will exist so long as this question remains 
undecided, S. 2355 was conceived. It is just as simple as that, and 
should be allowed to remain just that simple. I have no fears about 
the constitutionality of a bill that is designed to bind the United 
States to the same rule of law that binds its citizens. 

Senator Bricker. What is the status of the reparations cases 
now? How far have they proceeded? 

Mr. Marruias. The briefs are being filed. It will probably be 
argued sometime soon. I cannot tell you just exactly. 

Senator Bricker. Thank you very much, Mr. Matthias. 





Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, March 24, 1952. 

The committee met, pursuant to adjournment at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman), Sevator Hunt. 
and Senator Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMan, J, Carter Fort. 


STATEMENT OF J. CARTER FORT, VICE PRESIDENT AND GENERAL 
COUNSEL, ASSOCIATION OF AMERICAN RAILROADS 


Mr. Forr. I wish to comment next on S. 2355 which was intro- 
duced by the chairman of this committee and Senator Bricker. 

Our views on this bill are in accord with.those of the Interstate 
Commerce Commission as expressed in Dr. Splawn’s letter of January 
16 to the chairman of this committee. This letter, which I assume 
is a part of the record of these hearings, stated: 

The purpose of the bill obviously is to enable the Government and the carriers 
to bargain as to such rates—reduced rates under section 22 of the Interstate 
Commerce Act—on a firm and dependable basis. That purpose to us seems 
eminently sound and we accordingly recommend that the bill be enacted. 

J. M. Hood in his testimony on March 5 advised that the Ameri- 
can Short Line Railroad Association, which is composed of 309 com- 
mon carriers by railroad, supported this bill and that segment of the 
railroad industry for which I speak also supports it. 
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Section 22, which this bill proposes to amend, provides in part 
that nothing in the Interstate Commerce Act 





shall prevent the carriage, storage, or handling of property free or at reduced 
rates for the United States. 

This provision, in substantially the same form, has been in the act 
since 1887. Through the years, many arrangements for the trans- 
portation of Government property at reduced rates have been made 
and this was particularly true during World War II. 

Such arrangements generally have been known as section 22 quota- 
tions or agreements and historically have been regarded as firm con- 
tracts which conclusively determined the applicable charges. In this 
connection, Dr. Splawn’s letter of January 16 stated: 

At one time arrangements of this sort were regarded as contracts binding on 

both the carriers and the Government, but in recent years the Government has 
taken the position that by utilizing the rates so established it was not barred from 
later undertaking to obtain still lower charges as a result of orders of the Inter- 
state Commerce Commission entered after the filing and hearing of complaints 
by the Government. 
The Government position to which Dr. Splawn referred has been taken 
in a series of complaints filed by the Department of Justice after 
World War II seeking the recovery of reparation estimated to range 
from $2 to $3 billion on shipments moving during that war. 

While we firmly believe that the railroads’ position will be com- 
pletely vindicated in this litigation—we just filed our final briefs in 
that case. They stand up about this high [indicating], and I have a 
copy for you which I am going to send down to your office. 

The position taken by the Department of Justice naturally has 
impaired the relationship between the Government and the railroads 
insofar as the negotiation of reduced rates under section 22 is con- 
cerned. Mutual confidence and reliance on the stability of such agree- 
ments is highly important and this bill, as I understand it, would 
restore the prior understanding as to the integrity of these contractual 
arrangements. 

It simply authorizes responsible officers of the Government to accept 
railroad offers under section 22 on a binding contractual basis when 
they are satisfied such offers provide reduced rates that are just and 
reasonable from the Government’s standpoint as a shipper. In this 
connection, | should remind you that the Government is under no 
obligation to accept offers of this character for it at all times has the 
same right as other shippers to move traffic under published tariff 
rates and seek reparation if it so desires. Where Government officers 
are satisfied, however, with the reasonableness of offers tendered by 
the railroads under section 22, they should be authorized to enter into 
firm and dependable contracts. 

In all fairness to the Department of Justice as well as to the rail- 
roads, it should be made perfectly clear that this bill is not intended 
in any way to express a legislative judgment on the legal status of 
section 22 arrangements made prior to its enactment. I think that 
the following language in section (c) of the bill accomplishes this 
result: 


Nor shall the provisions of this section be constrned as any indication that 
similar rates, fares, or charges or similar rules, regulations, or practices theretofore 
effective were or were not binding upon or enforceable against the United States. 
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But as a matter of precaution, it might be well for any committee 
report concerning the bill to comment on this point and make it per- 
fectly clear that no effort is being made to pass judgment on the 
pending cases. 

Senator Bricker. There is no charge in those cases, is there, to the 
effect that the rates were not legally applied? 

Mr. Fort. I am not quite sure I understand your question, Senator. 

Senator Bricker. There is no charge that the railroads did not 
comply with the contract in whole and the tariffs and charges? 

Mr. Fort. Most of the rates involved were not tariff rates, you eee, 
they were quotation rates. But there is no charge that 1 am advised 
of that the railroads failed to charge their quoted rates but charged 
something greater than the quoted rates. 

Senator Bricker. That is what I am getting at. 

Mr. Forr. No, sir, no charge of that kind. 

The CHarrMan. In this legislation we would not want to be a party 
to authorizing rates higher than the tariff rates. 

Mr. Forr. There are no rates higher than the tariff rates involved. 

The CuarrMan. That is what | thought, what I understood all the 
time. 

Mr. Fort. All the rates are lower than the tariff rates. 

The CHarrMaNn. That is what I understood. 

Mr. Forr. That is correct. 

The CHarrmMan. | would not be for a bill that would authorize a rate 
higher than the tariffs. 

Mr. Forr. I do not think anybody would be. 

Senator Bricker. There would be no reason for the Government 
doing that. The basis of the reparations claimed then is that the 
original quotations accepted by the Government under which the 
shipping took place were too high? 

Mr. Forr. That is correct; ves, sir. 

Senator Bricker. That is all there is to it. 

Mr. Fort. Yes, sir. 

Senator Bricker. Yes, that is what I mean. 

The CHarrMan. We have had one witness, Senator, perhaps you 
recall, Angus McDonald, for Jim Patton of the Farmers’ Union, who 
appeared against this bill. I cannot understand their position because 
certainly if the Government.gets a lower rate it will be at the expense 
of other shippers, or there certainly is no basis for increased freight 
rates—one or the other. 

I would think that the Farmers’ Union and all other shippers would 
want the Government to pay the full tariffs so that other shippers 
would not have to subsidize the Government shippers. 

Mr. Forr. I think that is true of shippers generally; perhaps most 
all of them. 

The Cuairman. The Farmers’ Union’s interest is primarily that of 
shippers. 

You may continue. 

Mr. Fort. Before concluding, I would like to refer to the statement 
of Commissioner J. Haden Alldredge of the Interstate Commerce 
Commission presented to you on March 11. While Commissioner 
Alldredge concurred in the objectives of the bill, he did suggest a sub- 
stitute approach, based on the principle of estoppel, designed to accom- 
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plish the same result. With all deference to Commissioner Alldredge’s 
views, I do not believe that the problem involved necessarily relates 
to or involves legal principles of estoppel. 

Senator Bricker. Estoppel has never been held to run against the 
Government anyway. 

Mr. Fort. That is the point. His suggestion was to amend the 
bill so as to make estoppel run against the Government in this 
particular case. 

Senator Bricker. Yes. 

Mr. Fort. Estoppel carries the connotation in many people’s minds 
of the waiving of a right by taking certain action. 

Senator Bricker. That is right. 

Mr. Forr. Well, we do not want anyone to waive any right. We 
want Government officers empowered to make a bindmg contract, 
only in case, however, they contract for a rate less than the published 
rate. 

All that the bill really does is to clarify the Government’s authority 
to enter into mutually binding contractual arrangements governing 
transportation charges which are lower than those otherwise available 
under published tariffs. The power or authority to make such con- 
tracts is important from a transportation procurement standpoint to 
the Government and questions as to the existence of such authority 
today actually operate as an obstacle to the consummation of negotia- 
tions concerning reduced rates. Thus, in my opinion, we are not 
concerned with estoppel but with a basic question of contractual 
authority. 

Senator Bricker. Are you hauling Government goods now under 
the reduced rate? 

Mr. Fort. There are some section 22 quotations. I am not im a 
position to speak with first-hand knowledge but I understand that 
there are not as many section 22 rates now im effect as there would be 
if a valid contract could be made with respect to those rates. 

Senator Bricker. Yes. 

Mr. Fort. It is quite a lot to ask anyone to enter into an agreement 
with you to give you less than the published rates when he will be 
bound by the agreement but you will not be. 

Senator Bricker. If they ship at published rates they would have 
no reparations claim at all. 

Mr. Fort. If what, Senator? 

Senator Bricker. If they shipped at the published rate there would 
be no reparations claimed if you did not enter into a contract. 

Mr. Fort. If they shipped at published rates which would be higher 
than the quoted section 22 rates, there might be a claim for reparation 
if the rates were later found unreasonable. You will underst#nd that 
I do not intend to express an opinion on any question of law which 
might arise in such a situation. 

I have no more on that bill. 
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Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Monday, March 24, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in 
room G-16, United States Capitol, Washington, D. C., Senator 
Edwin C. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CHArrRMAN. At this point I would like to insert in the record a 
statement by the Association of American Ship Owners on 8. 2355. 
If there is no objection, it will be made part of the record. 

(The document referred to is as follows:) 


STATEMENT OF GEORGE W. Morcan, PRESIDENT, ASSOCIATION OF AMERICAN 
Suiep OwNeERS 


ASSOCIATION OF AMERICAN SHIP OWNERS, 
New York, N. Y., March 20, 1952. 
The Honorable Epwin C. JoHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear Senator: The purpose of this letter is to express this association’s 
approval of 8. 2355 which vou introduced and which is one of the bills upon which 
hearings are being held. I would appreciate it if vou would have this letter of 
approval included in the record of the hearings. 

The interests of steamship companies in the matter of reduced transportation 
rates for the United States is not so great as that of the railroads, because far 
fewer such rates have been issued to governmental departments. Some such rates, 
lower than those available to the public generallv, have been issued, however, to 
the Army, the Navy, and the Veterans’ Administration between points on the 
Atlantic and Gulf coasts. 

lt has been the experience of some carriers that after having accorded to the 
Government rates more favorable than those available to the general public, the 
Government has brought suit for reparations, contending that in effect even the 
reduced rates were unfairly high. 

As a matter of principle, it seems to me that where the Government purchases 
services from a regulated industry such as transportation, it should do so upon the 
same terms and conditions as are available to the general public. 

Regulated rates of domestic common carriers are required to be ‘just and 
reasonable” and not unjustly discriminatory. It seems to me that what is “just 
and reasonable”’ fo: the general public is also just and reasonable for the Govern- 
ment. And I also think that where the Government is accorded rates that are 
lower than the “‘just and reasonable’’ ones available to the public, an unjust dis- 
crimination results in favor of the Government and against private shippers who 
are unable to obtain the same favorable treatment. 

These considerations lead me to the conviction that section 22 should be 
amended so as to place the Government on the same basis as every other user of 
transportation services. Your bill does not, of course, go that far. But the same 
considerations also lead to the conclusion that your bill is a constructive step in 
the right direction. Certainly where rates lower than ‘“‘just and reasonable” 
have been issued on Government shipments, those rates should be firm and not 
subject to further reduction through reparations proceedings, except perhaps upon 
the grounds specified in vour bill. 

Very truly yours, 
GeorcE W. Moraan, President. 
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Unirep Srates SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF A. H. SCHWIETERT, SPECIAL COMMITTEE ON 
TRANSPORTATION OUTLOOK AND POLICY OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Scuwietert. S. 2355 would amend section 22 of the act so that 
agreements between the Government and the railroads for transporta- 
tion services under this section would have the effect of binding bi- 
lateral contracts, and that the Government could not, at a later date, 
request reparation to a lower rate or charge. 

During World War II we understand the railroads alone issued some 

740 section 22 quotations. The Government has, however, taken the 
position that it was not barred from undertaking to obtain still lower 
charges as a result of orders of the Interstate Commerce Commission 
issued after the filing and hearing of complaints by the Government. 
At present there are pending some 22 complaints in which reparation 
a: ounting somewhere between 2 and 3 billion dollars is being sought. 

The league participated in some of these proceedings with the 
thought that the rates which were applied and the charges which were 
collected on the Government's traffic during these war years consti- 
tuted a very large segment of the total railway transportation receipts 
and were appropriate and necessary in the public interest to provide 
an adequate and efficient railway transportation service. If the 
Government had paid less, either the so-called commercial traffic of 
the country would have had to pay more, or the Government would 
have collected less in taxes. 

If the Government is successful, and the carriers are called upon to 
pay out large sums by way of reparation, it will inevitably lead to 
further increases in rates which the shippers will be required to pay. 
The shipping public is now paying in part for added costs to the 
carriers resulting from war transportation. 

The railroad ‘plant, worn by heavy war use, required substantial 
rehabilitation. New equipment was necessary and since the end of 
the war the shipping public has faced a series of rate increases, part of 
which was necessary for restoration and rehabilitation purposes. As 
a result of the earnings of the railroads during the war, the United 
States collected substantial amounts in corporate income taxes. ‘The 
amounts collected in such taxes would have been proportionately less 
if lower charges had been paid on shipments made by or for the account 
of the United States Government. 

There seems to us to be no possibility that any retroactive reduc- 
tions in the charges paid by the Government for transportation pur- 
poses during the war through reparation will be followed by any 
refund to the railroads by the Internal Revenue Department of the 
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amounts paid in taxes. The entire added burden would be placed 
upon the shipping public and would result in further general rate 
increases. 

The league strongly urges the enactment of S. 2355, which, we 
understand, would make final, contracts between the Government 
and the transportation agencies, and would prevent a recurrence of 
the situation which we now face as a result of the Government repare- 
tion cases. 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Jobnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN. 


Mr. Smirxu. On 8S. 2355, which is to establish the finality of con- 
tracts between the Government and common carriers of passengers and 
freight subject to the Interstate Commerce Act, in the case of section 
22 rates, | would certainly support the adoption of that bill and its 
principles. 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 1, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in reom 
G-—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), and Bricker. 

Also presert: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings: ) 


STATEMENT OF Harry 8S. Brown, CHAIRMAN, INTERCOASTAL STEAMSHIP FREIGHT 
ASSOCIATION 


S. 2355 proposes that when section 22 rate contracts are entered into between 
the Government and carriers, the rates so established shall not be subject to 
attack by the Government upon any grounds whetsoever except for actual fraud 
deesit or clerical mistake and that such section 22 rate cannot be considered as 
evidence of unreasonableness of other rates. We endorse the provisions of this 
bill, but believe that it should go somewhat further by inclusion of contracts 
under section 22 between carriers and State governments and other ‘‘persons”’ 
with whom such contracts may be entered into under section 22. Not only are 
the provisions of this bill reasonable and proper for reasons which have already 
been given your committee by other witnesses, but the fact is that transportation 
for the Government whether under a section 22 rate or under an ordinary tariff 
rate actually is in some respects disadvantageous to the carrier as compared with 
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the transportation of goods for a commercial shipper. The Government insists 
upon the use of a special bill of lading form which does not furnish the carrie: 
with the same protection as the carrier’s regular bill of lading. Moreover, when 
disputes arise as to the rate assessed and the condition of the goods when received 
by the Government consignee, the Government practically always resolves suc), 
dispute in its own favor and in one way or another holds up full payment of the 
freight charges claimed by the carrier. This bill is all right as far as it goes, but 
we see no reason why the Government, in addition to frequently receiving lowe: 
rates under section 22, should be permitted to use a bill of lading and other devices 
to the disadvantage of the carrier when such is not permitted commercial shippers 
under the law. 





UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN CoMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, anid 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Laad and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings: ) 


STATEMENT OF JOHN J. CorBett, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


The provisions of this bill, 8. 2355, would establish a finality of contracts 
between the Government and common carriers of passengers and freight subject to 
the Interstate Commerce Act. 

The Brotherhood of Locomotive Engineers wishes to be recorded as supporting 
this legislation. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record:) 


STaTEMENT OF MANUFACTURING CHeEmists’ AssocIATION, INc. 


The Manufacturing Chemists’ Association approves this bill, 8. 2355. There 
is definite need for legislation that will give stability to agreements entered into in 
good faith between the Government and carriers under section 22. The proposed 
legislation is definitely in the interest of the general shipping public which does 
not want again to be placed in jeopardy of having to pay higher freight rates to 
enable carriers to pay huge claims for reparation sought>by Government depart- 
ments in repudiation of section 22 agreements. 
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Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. WituraMs. The Department of Commerce favors this proposed 
bill (S. 2355) in its present form, subject to the considerations stated 
below. 

Under section 22 the Government is allowed the privilege of nego- 
tiating agreements with carriers for specific movements of freight. 


requires equal rate treatment of all shippe rs. 

For many years it was assumed that rates negotiated under sec- 
tion 22 were not subject to reparation proceedings. But in recent 
years the Government has brought reparation proceedings for very 
large sums of money on the allegation that certain rates negotiated 
under section 22 were excessive. These pending proceedings would 
not be affected by the bill. 

This Department believes that it is inconsistent that on the same 
transactions there be available to the Government both the rights of 
negotiation and of subsequent relief from unreasonable rates. It 
would seem that if the Government wishes to enter into a negotiated 
contract with respect to a movement of traffic it should be able to 
avoid that contract only on the usual ground such as fraud, mistake, 
duress, et cetera. 

Accordingly the Department favors the bill in principle. We would, 
in addition, suggest the insertion of a clear proviso that evidence of 
such negotiated rates, fares, and charges shall not be admissible 
respecting the lawfulness or reasonableness of other rates or charges 
of the same or other carriers. However, the Department does believe 
that in times of war and national emergency the Government should 
have the same protection on section 22 contracts that it has with 
respect to contracts generally. During World War II and at present 
the Congress has provide d that Government contracts may be renego- 
tiated so as to eliminate excessive profits. There would seem to “be 
no logical reason why a contract made under section 22 should not be 
as subject to renegotiation as other Government contracts. It is 
also true that it is in times of war and national emergencies when 
renegotiation statutes are applicable that contracts under section 22 
are most likely to yield undue profits. In normal times the Govern- 
ment negotiators should be and presumably are able to negotiate an 
advantageous rate for the Government particularly in view of the 
fact that they alternatively have all the rights and remedies of com- 
mercial shippers to avoid unreasonable rates. The Department, there- 
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fore, suggests if the bill be adopted the present exemption of carrier 
rates from renegotiation be removed to the extent that such rates are 
paid pursuant to section 22 agreements. In view of its expert know|- 
edge the Interstate Commerce Commission might well be the body to 
conduct the renegotiation. 

(The following statement was submitted for the record at the close 
of the day’s hearings:) 


STATEMENT OF FrRaANcis E, Barrett, Boston, Mass. 


I am in favor of this bill, 8. 2355. There is no finality now to a quotation o: 
contract made with the Government for the transportation of property by for 
hire carriers. Quotations or contracts are, and have been, entered into in good 
faith by motor carriers with the Government that is always desirous of obtaining 
concession rates and/or flat or any quantity rates. I personally handled many 
such quotations during the war. The carriers I represented were handling thx 
traffic at their published rates. Flat rates or any quantity rates were desired 
These were furnished in the quotations. They were based on an analysis of the 
revenue received from the published rates of the carriers over a period of time, and 
represented an average rate that would produce the same revenue. 

Transportation of commodities at flat rates or any quantity rates means that 
the carrier loss in handling the smaller, or less-than-truckload shipments, is 
equalized from the revenue received from volume shipments. But that means 
nothing to the Government. After the war was over and for years after the war, 
the Government, by its General Accounting Office, deducted from the account: 
of motor carriers that I represent thousands of dollars. It claimed that th: 
quoted or contract rate on volume shipments exceeded the published rate of thx 
carrier on such shipments. By the General Accounting Office’s arbitrary actio: 
and the failure of the Government to give full faith and credit to the quotations 
and/or contracts, it now appears that carriers that I represented have handle« 
the Government’s less-than-truckload traffic at a loss. Remember now, this 
traffic was handled at flat rates to satisfy the Government agencies for which the 
traffic was transported. My clients, that handled such traffic at a loss, since thes: 
arbitrary deductions from their accounts have been made by the Government, 
have no way of obtaining payment now of an equitable rate for the transportatio: 
of the less-than-truckload traffic. The ability to handle such traffic profitab|, 
depended on being paid the agreed average flat, or any quantity, rate. A motor 
carrier is held strictly to the terms of the quotation and/or contract. The Gov 
ernment sidesteps its responsibility. In deducting amounts from carriers’ ac- 
counts, carriers that entered into such agreements in good faith, the Government 
has acted in a highly improper and questionable manner. The quotations and/o: 
contracts made under section 22 should have the force and effect of any contract 
They should not be a one-way street open to the Government only. They should 
be binding on both parties, the same as any contract. 

I shall recite one instance to show you how ridiculously unfair the Government 
is in dealing on this subject. During the war, when the chips were down, « 
destroyer located at the Philadelphia Navy Yard was scheduled to put to sea 
about 4 o’clock one morning. It was discovered, on the day before sailing, that 
a certain type of high-explosive cap required was needed. ‘The shipment did no! 
amount to much in weight. It had to be dispatched from the Boston, Mass., area 
late in the day preceding the carly morning sailing. The destrover had to pu 
to sea on schedule. It was necessary to dispatch two men and a small vehicle o: 
a round trip of over 650 miles to expedite handling of this shipment of high! 
explosive caps. The minimum charge in the carrier’s quotation to the Gover: 
ment for such service was around $110. 

‘The carrier provided the service, met the sailing time, and billed the Gover: 
ment. It received the amount stated in its quotation for the service. Three o 
four years later, the same Government that required this emergency service, | 
its General Accounting Office, put in an overcharge claim against the carrier fv 
nearly the full amount of the charge it made, and deducted it from the carrie: 
account after notice to the carrier. The Government claimed that the carrie: 
was a party to an agency tariff that provided a minimum charge, $1.67, on 2 
shipment, and deducted the difference between the $1.67, the minimum charge 
per shipment in such tariff, and the contract or quoted minimum charge. 1!) 
minimum charge in the agency tariff covered the handling of such a shipment, ! 
ordinary common-carrier service. 











ig ASAE BN. > SRP ind PhP BRLA A A NV TE i it i ap 






well | 
the r: 
ment 

I re 
shoul 
parag 
storay 
State 
nothi: 
free o 


Th 
Unit 
man) 

Pr 

Al: 
Dom 


STaTE 


The 
tion o 
partm 
roads 
shipm 

The 
reason 

(1) 
owned 
point. 
be abl 
body 1 
sonab] 
private 
able, s 
lower 1 
reasons 

(2) . 
erty w 
this ki 
section 
kind o 
agree t 
of reas 
unreas 

action 
such si 
private 

(3) ° 
negotia 
has no 





eee 


pase RAL SM: 


Ree Mier WES mae: 


DOMESTIC LAND AND WATER TRANSPORTATION 327 

I know of many instances where the carriers providing an honest. service for 
the Government have been treated in like manner. 

Section 22 quotations or contracts may have been in order when there was 
but one mode of land transportation in this country. Under the competitive 
transportation situation that we have today, various agencies are fighting for the 
traffic available. The public is having its traffic moved at competitive rates that 
are just and reasonable. There is no reason why the Government should be 
favored with rates that are lower than those paid by the general public. It may 
well be as a result of section 22 quotations, which reflect rates that are lower than 
the rates the public is paying, that the public is paying a portion of the Govern- 
ment’s freight bill through increased charges on its own transportation. 

I respectfully submit that I am in favor of 8. 2355, but believe that section 22 
should be further amended by striking the following language from the first 
paragraph of said section: “That nothing in this part shall prevent the carriage, 
storage, or handling of property free or at reduced rates for the United States, 
State or Municipal Governments,”’. The first sentence would then read: ‘That 
nothing in this part shall prevent the carriage, storage, or handling of property 
free or at reduced rates for charitable purposes,’’ etc. 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STraTEMENT OF Harry R. BRASHEAR, DiREcTOR OF TRAFFIC SERVICE IN BEHALF 
OF THE AIRCRAFT INDUSTRIES ASSOCIATION OF AMERICA, INC. 


The effect of this bill is to establish as just and reasonable for the transporta- 
tion of Government-owned property any rate agreed upon by an authorized de- 
partment of the Government of the United States on the one hand and the rail- 
roads on the other, The object of the bill is to avoid suits for reparation after 
shipments have been transported. 

There are so many uncertainties which will be created by the presumption of 
reasonableness in this bill as to warrant its defeat in its present form: 

(1) While the bill apparently restricts to rates applicable on Government- 
owned freight the presumption of reasonableness, it is by no means clear on this 
point. Even though this particular phase of the bill were clarified, no one would 
be able to say the extent to which the Interstate Commerce Commission (the 
body which will administer its provisions) will permit this presumption of rea- 
sonableness to influence its decisions involving rates on like commodities for 
private shippers. If a shipper attacks an extraordinarily high rate as unreason- 
able, a very difficult situation is presented to him if he seeks a rate which is 
lower than that paid by the Government and which, therefore, is presumed to be 
reasonable. 

(2) At time the situation arises in the movement of Government-owned prop- 
erty where the facilities of rail carriers only can be used. Where situations of 
this kind arise, all too frequently the railroads through their agreements under 
section 5a of the Interstate Commerce Act are adamant in opposition to any 
kind of a reduced rate. If this bill were law, they could and probably would 
agree to an insignificant reduction for the sole purpose of raising the presumption 
of reasonableness. Forced by circumstances to accept a rate which it feels is 
unreasonable, the Government agency, nevertheless, is forever barred from an 
action to secure the application of reasonable charges on such shipments. In 
such situations, if the presumptions raised by the bill influence the rates charged 
private shippers, the results will be most objectionable. 

(3) The Government has been at a distinct disadvantage in the past where 
negotiations with the railroads for reduced rates have been conducted in that it 
has not faced competitive situations which have induced railroads to reduce 
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rates for private ee As a result, rates on certain Government freight are 
higher than on anything else. In a statement made by the Bureau of Accounts 
and Cost Finding of.the Interstate Commerce Commission, July 1951, the va- 
rious commodities handled by the railroads are listed with a ratio disclosing how 
the freight charges paid compare with the fully distributed costs for rendering 
such services. All commodities grouped together show an average of 106 per- 
cent. The four highest ratios are explosives, 370 percent; guns and parts thereof, 
351 percent; military vehicles, 278 percent; and airplanes and parts, 260 percent. 
The transportation of such commodities Government-owned exceed by vast 
amounts the private ownership of such property. The rates on airplanes and 
parts are now under attack by this association in a proceeding before the Inter- 
state Commerce Commission. Evidence has been taken which shows the extor- 
tionate rates assessed by the railroads on the movement of these parts between 
subcontractors’ and prime contractors’ plants, as well as upon the movement of 
spare parts from prime contractors to Government installations. The rates on 
airplanes and parts were initially established by negotiations between the rail- 
roads and Government agencies. 

(4) Where competition between highway and rail carriers is keen, at times re- 
peated quotations are made to the Government, each quotation being lower than 
its predecessor. In one instance such repeated quotations resulted in final rates 
less than one-half of the original quotation. While it has been said that the bill 
will tend to stabilize rates for the Government, it will have no effect upon such 
situations as this. It hardly seems logical to raise a presumption of reasonable- 
ness with any one of these various quotations. In instances such as this, the 
disadvantage of manufacturers without such reduced rates becomes quite 
obvious. 

(5) While for the reasons stated we think the bill should not be enacted, if 
some such measure is determined upon by the Commission, we think the sugges- 
tion made by Commissioner Alldredge of the Interstate Commerce Commission 
substantially better, namely, that the doctrine of estoppel be employed rather 
than the theory of presumed reasonableness. Under such an arrangement no 
rates would be presumed to be reasonable but the Government would be estopped 
from proceedings where it had entered into an agreement with the carriers, 





(The following letters and statements were inserted in the record 
following the conclusion of the hearings on April 9:) 


STaTEMENT OF Epwin C. Marrutas, Vick PresiIpENT AND GENERAL COUNSEL, 
Great NorTHERN Raritway Co, 


My name is Edwin C. Matthias and I am the same person who testified in 
support of this bill on March 20, 1952. I am making this additional statement in 
answer to the suggestion made by the Secretary of Commerce, on April 8, 1952, 
that S. 2355 be amended by making section 22 rates subject to renegotiation. 

In the testimony which I gave on March 20, I explained the dissimilarity 
between contracts with the railroads for the transportation of Government 
materials and supplies, and the contracts between the Government and other 
industries. I think that testimony makes it clear why the Renegotiation Act of 
1951 is not, and should not be, applicable to rate contracts. The explanation is 
that they are already regulated by the Interstate Commerce Commission and 
their rates and resulting profits depressed as a result of such regulation. 

The Secretary of Commerce says that his Department favors 8. 2355 in principle, 
the principle of which is that section 22 rates, when duly accepted by the Govern- 
ment, shall be binding and conclusive for at least 90 days.'. The Secretary then 
makes the assertion that there is “no logical reason why a contract made under 
section 22 should not be subject to renegotiation as other Government contracts.”’ 
He overlooks the fact that under the terms of 8. 2355, the contracts are subject 
to renegotiation every 90 days. It is true such contracts could not, under the 
terms of S. 2355, be renegotiated retroactively. But why should they? Can’t 
the men who represent the people in negotiating these contracts be sufficiently 
efficient to be willing to stand behind their decisions for 90 days? If they can’t, 
they hardly deserve the confidence that the people place in them. 

Apparently the Secretary is misinformed because he next says, “It is also true 
that in times of war and national emergencies when renegotiation statutes are 


1 They are not even binding for 90 days if fraud, deceit, or clerical mistakes are involved. 
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applicable that contracts under section 22 are most likely to yield undue profits.”’ 
If such contracts are most likely to vield handsome profits during emergencies, how 
does it happen that during World War II the railroads earned less than 5 percent 
and that during the years of the defense program subsequent to World War II and 
during the Korean episode they have dropped to 3.51 percent? 2 

There would be no object in adopting an amendment to 8S. 2355 making section 
22 contracts subject to renegotiation. If the committee does not favor the 90-day 
renegotiation provision now in 8. 2355, to which I have referred, but prefers to 
have such rates subject to unrestricted renegotiation, then all it has to do is to 
leave section 22 as it is at the present time. The Government now has some 
22 reparation suits pending in which it asks the Interstate Commerce Commission 
to redetermine the rates and award reparations. It is impossible to understand 
why the Secretary of Commerce thinks it is necessary to amend the statute in 
order to obtain a redetermination of the rate. The Government is certainly 
contending in the present cases that it already has that right. 

We think that the Government should be willing to stand behind its contracts 
for 90 days. That is certainly not very much to ask in a business transaction 
For that reason we think that 8. 2355 is more than fair and-reasonable to the 
Government and should be enacted into law. 


LerrerR From A. Devirr VaNEcu, Derury ArroRNEY GENERAL, DEPARTMEN' 
oF JUSTICE 
Apri. 10, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear Senator: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 2355) to establish the finality of 
contracts between the Government and common carriers of passengers and freight 
subject to the Interstate Commerce Act. 

The bill would amend section 22 of the Interstate Commerce Act (49 U.S. C. 22 
by adding at the end of that section two new paragraphs. New paragraph (b) 
would provide that any rates, fares, and charges and rules, regulations, and prac- 
tices with respect to the transportation of persons or property for or on behalf 
of the United States by any common carrier subject to the Interstate Commerce 
Act, offered or established under section 22 of the act, when accepted or agreed 
to by the Secretary of Defense or the Administrator of the General Services 
Administration or their delegates shall be conclusively presumed to be just and 
reasonable and otherwise lawful, and shall not be subject to attack, or reparation, 
after acceptance or agreement, upon any grounds whatsoever except for actual 
fraud, deceit, or clerical mistake. 

New paragraph (c) of the bill would provide that no such quotation or agree- 
ment between the Government and the carriers should be considered as bearing 
upon or affecting the lawfulness of past rates, charges, rules, regulations, or 
practices, and that the provisions of the bill shall not be construed as any indica- 
tion that similar quotations in the past were or were not binding upon or enforce- 
able against the United States. 

The bill would change the present law and procedure applicable to carrier- 
Government shipper relations. At present, generally, the only contracts for 
transportation between the Government and the carriers are the bills of lading. 
Just as between private shippers and the carriers, such contracts are not contracts 
to pay aspecific rate but are merely contracts to pay the applicable and lawful rates. 
Thus, if the applicable rate is unlawful because unreasonable, unjust, discrimina- 
tory, prejudicial, or for other reasons, the contract is construed as ene to pay the 
lawful rate as determined by the Interstate Commerce Commission. The only 
difference ratewise, between the Government’s and the private shipper’s contract 
is in the rates available and applicable. The Government, in addition to the rates 
applicable by published tariff, has available so-called section 22 quotations 
which purport to give the Government reduced rates not available to the general 
public. 

The section 22 quotations are merely unilateral offers of the carriers, and have 
always been recognized as such by the carrier. Such quotations were received 
by the Government during World War IT, and Government officials in acknowledg- 
ing receipt of certain of the quotations specifically noted that they were not 
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satisfied with the quotation and in some cases reserved the right to test the reason- 
ableness of the rates or practices set forth in the quotation by appropriate 
proceedings. 

Section 1 (5) of the Interstate Commerce Act declares unlawful any charge by 
common carriers which is not just and reasonable. The provisions of section 1 
(5) apply to charges assessed under purported section 22 quotations. The deter- 
mination of the reasonableness of rates charged on past shipments is a quasi- 
judicial function and the question of future rates is a quasi-legislative function 
vested in the Interstate Commerce Commission, an independent regulatory 
agency. 

In the light of the foregoing considerations, this Department is unable to recom- 
mend the enactment of the measure. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report and that the enactment of the proposed legislation would not 
be in accord with the program of the President. 

Sincerely, 
A. Devirr VANECH, 
Deputy Attorney General. 


LerreR From Epwin C, Marruias, Vick PrResiIpENT AND GENERAL COUNSEL, 
Great NoRTHERN Raitway Co. 


GREAT NORTHERN Raiutway Co., 
Law DEPARTMENT, 
St. Paul, Minn., April 18, 1952. 
In re S. 2355. 


Hon. Epwin C. JoHNsoN, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear Senator: My attention has been called by long-distance telephone 
to a letter of the Department of Justice to you, dated April 10, 1952, in regard to 
its position with respect to the above-mentioned bill. I understand that this letter 
was not received in your office until April 17, 1952. Accordingly, it did not 
become available for public knowledge until yesterday and it was not until this 
morning that I learned its contents. I am telephoning this reply to Washington 
with authority to sign my name to this letter and hand it to you. I hope that it 
will be received in time to be printed and become a part of the record in connection 
with this proposed measure. 

The letter of the Department of Justice is largely a repetition of the argument 
that it has made in its brief in the War Material Reparation case now before the 
Interstate Commerce Commission. This argument is based upon several false 
premises. We believe that when a reduced rate, granted under section 22, is 
accepted and used by the Government, the offer ripens into a contract which is 
binding upon the Government, and thereafter the Government cannot repudiate 
the bargain rate it has accepted and used. In the letters and testimony of the 
Interstate Commerce Commission in support of this bill, you have heretofore 
been advised that this was always considered to be the law until the Department 
of Justice recently conceived the idea that it could repudiate the Government’s 
agreement and attack the rates which the Government has accepted and used. 

It is this disagreement on the application of the principle of the law of contracts 
that makes a statute of this kind desirable and in the public interest. 

I use the latter term advisedly. 8S. 2355 only makes these rates binding for 
90 days. If the measure becomes the law, the Government can cancel any rate for 
any cause at any time after 90 days. As opposed to this, the Department of Justice 
claims the right, under existing law, to go back without restriction of time and 
attack any rate and obtain reparation, even though it was a reduced rate which 
the Government did not have to accept and even though it could have declined the 
reduced rate and paid the full commercial rate and retained the right to attack 
the latter rate and ask for reparation the same as commercial shippers. 

It is not in the public interest for the Department of Justice to have the power 
to keep the economy of the Nation upset by retaining the right to sue the railroads 
for billions of dollars in reparation years after the traffic moved and the revenues 
received from it have been expended, largely for taxes, labor, and material. 
The mere right to bring suits of such magnitude, irrespective of the merits or 
demerits of the controversy, endangers the economy of the second largest industry 
of the country and, consequently, the economy of the Nation. 
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I submit that it is in the public interest to require public officials to have enough 
efficiency in making their reduced-rate contracts to be able to stand behind them 
for 90 days and that it is not in the public interest to encourage public officials 
not to have that much efficiency and, because of the lack of it, for the Department 
of Justice to have the power to keep the economy of the transportation industry 
and of the Nation upset for an unlimited period of time. If S. 2355 is not in 
accord with the program of the President, as suggested by the Department of 
Justice and the Bureau of the Budget, then I am sure that the President has not 
considered that section 22 as construed by the Department of Justice encourages 
inefficiency of Government officials and that S. 2355 would encourage efficiency 
of such officials. 

Yours very truly, 
: Epwin C. Maruias. 


LETTER FROM LinpsAy C. WARREN, CoMPTROLLER GENERAL OF 
THE UNITED STATES 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, February 29, 1952. 
Hon, Epwin C. JoHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


My Dear Mr. CHarrMANn: Reference is made to your letter of January 10, 1952, 
acknowledged by telephone on January 16, 1952, requesting any comments I may 
care to offer concerning S. 2355, a bill to establish the finality of contracts between 
the Government and common carriers of passengers and freight subject to the 
Interstate Commerce Act, which would amend section 22 of the act by inserting 
after the section designation the letter ‘‘(a)’’ and adding at the end thereof two 
paragraphs prefaced ‘‘(b)”’ and ‘‘(c).”’ Paragraph ‘‘(b)’’ is to the effect that 
notwithstanding any other provision of law, any rates, fares, and charges, and 
rules, regulations, and practices with respect to the transportation of persons or 
property for, or on behalf of, the United States by any common carrier or freight 
forwarder subject to the Interstate Commerce Act, when offered, negotiated, or 
established under the provisions of said section 22 by quotation or contract ac- 
cepted or agreed to by the Secretary of Defense, or the Administrator of General 
Services Administration, or by any official or employee to whom either of them 
may delegate such authority, ‘‘shall be conclusively presumed to be just, reason- 
able, and otherwise lawful, and shall not be subject to attack, or reparation, 
after the date of such acceptance or agreement, upon any grounds whatsoever 
except for actual fraud or deceit, or clerical mistake.”’ It is provided further that 
such rates, fares, etc., may be canceled or terminated upon not less than 90 days’ 
written notice. Paragraph ‘‘(c)’’ provides that any rates, fares, etc., so made and 
accepted would have no bearing upon the lawfulness of any rates, fares, etc., for 
past transportation services and that the provisions of ‘‘this section’’ should not 
be construed as any indication that similar rates, fares, etc., theretofore effective 
were or were not binding upon or enforceable against the United States. 

This bill is very similar to S. 4067 and H. R. 9503, introduced in the second 
session of the Eighty-first Congress, a notable addition in the present bill to the 
provisions of the earlier bills on the same subject being the designation of the 
\dministrator of the General Services Administration and his designees as among 
the officers and employees authorized to accept or agree to offers under section 22 
of any common carrier or freight forwarder subject to the Interstate Commerce 
\ct. A report on the provisions of S. 4067, in which this Office recommended 
that the mentioned bill be not favorably considered was furnished you under 
date of August 22, 1950, B-97532, two copies enclosed. Since then there has not 
come to attention anything which would warrant modifying the view expressed 
in that report, but it seems appropriate to supplement the previous report at this 
time by emphasizing some of the reasons for the unwillingness of this Office to 
subscribe to any proposal intended to deny the United States the opportunity of 
disputing the justness, the reasonableness, or the lawfulness otherwise of negotiated 
rates and charges. 

As noted in the above report of August 22, 1950, citing authorities, the function 
of determining the reasonableness of duly filed and published rates long has been 
considered as being within the exclusive jurisdiction of the Interstate Commerce 
Commission, created for that purpose, among others, by Congress, which under 
the provisions of the Interstate Commerce Act delegated to that agency the in- 
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herent legislative power of regulating common carriers engaged in interstate com- 
merce. The function of rate making, derived from the legislature, is permitted 
in the first instance to be executed by the carrier, subject to specified and implied 
obligations and restrictions, among which is the requirement that the rates ini- 
tiated by the carrier be reasonable. With respect to commercial transactions it 
appears that shippers cannot maintain an action in the courts to obtain relief 
from an alleged unreasonable freight rate prior to a finding by the Interstate 
Commerce Commission under the act to the effect that the rate involved is un- 
reasonable. Under the said act relief in the stated situation must be sought 
primarily through the Commission which possesses exclusive power to entertain 
original proceedings for the adjustment of rates alleged to be unreasonable. 
(See 9 Am. Juris., Carriers, sec. 180, cases cited in note 18.) In matters of this 
nature “It is not the province of the courts to substituté their judgment for that 
of the [Interstate Commerce] Commission” (Florida v. United States, 292 U. §. 
1, 12.) To the same effect are expressions of other courts such as the Court of 
Claims of the United States which, in the case of Union Pacific Railroad Company 
v. United States, No, 48579, decided November 6, 1951, stated: 

“The defendant adds that it desires ‘to present and develop in a manner not 
done at the former trial the basic principles which underlie the whole matter of 
classification and rate making.’ We have neither the facilities nor the experience 
to go into the complicated field of rate making. Besides, that is a function placed 
by Congress in the hands of the Interstate Commerce Commission. 

“We have no means of finding whether a rate established by the Commission 
is too high or too low. In faet, we are not authorized to pass on that question. 
We have no rate-making functions. 

“If the rate is too high the defendant may make a showing of that fact to the 
Interstate Commerce Commission and may ask for a different classification.”’ 

It would seem that the independent status of the Commission as an agency 
engaged in the performance of duty and exercising authority imposed upon it by 
Congress has, during the years of its development and operation, acquired experi- 
ence which tends to insure an expert and uniform consideration of the necessary 
factors in connection with the complex problem of just and reasonable freight 
rates. If the authority sought to be granted to the Secretary of Defense and the 
Administrator of the General Services Administration is realized through enact- 
ment of the instant bill there would seem to be created an urgent need in the 
office of each of those officials for personnel and facilities comparable somewhat 
to those organized and maintained in the Interstate Commerce Commission in 
order that an adequate evaluation may be made of the factors pertinent to a 
determination of the reasonableness or lawfulness otherwise of freight rates. 
Then, too, it would seem that opportunity for the maintenance of essential 
uniformity in the disposition of the matters involved might be impaired by a 
division of authority among at least three governmental agencies where previously 
only one, the Interstate Commerce Commission, was indisputably supreme as to 
the maximum rates assessable for the transportation of overnaiaitt property. 
Under the circumstances, there would be encountered the seemingly paradoxical 
situation in which, as to tariff-published rates on Government property, the Com- 
mission would retain its investigative powers while being unable, because of the 
restrictive provisions of the proposed bill, to take action with oy one to rates 
and charges offered by common carriers pursuant to section 22 of the Interstate 
Commerce Act and accepted by responsible Government shipping officers. 

In this connection it is noted that in a report—printed in part in the Congres- 
sional Record for February 1, 1946, 92 Congressional Record, part I, pages 697- 
699, at the request of the Honorable Burton K. Wheeler, then chairman of the 
Interstate Commerce Committee of the Senate, based on an investigation of War 
Department freight payments prepared for the Bureau of the Budget by a special 
committee consisting of W. B. Hammer, Charles FE. Bell, and Emory B. Ussery, 
it was stated: 

“1. There has never been any organization within the Department adequately 
equipped, staffed, and fully empowered to negotiate with the carriers necessary 
revisions of such rates, ratings, charges, rules, and regulations, or institute pro- 
ceedings before the Interstate Commerce Commission, and other regulatory 
bodies, involving the reasonableness or lawfulness otherwise of such rates, ratings, 
charges, rules, and regulations, and prepare and present the necessary evidence 
in such proceedings; 

“2. There are no statistics in any department of the Government which disclose 
the amount of the freight charges assessed or finally paid on any class or character 
of freight transported for, or for account of, the War Department, between any 
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given points, areas, territories, or as a whole. As a result there is no one within 
the War Department or elsewhere who knows or can readily obtain that infor- 
mation; 

“3. Existing tonnage statistics have been kept in such a manner that they are 
not susceptible of being readily adapted for use in connection with negotiations 
with carriers for revision in rates or for use before regulatory bodies, Federal or 
State, in support of formal complaints and investigations.”’ 

The above report to the Bureau of the Budget was dated October 20, 1945, 
and while it reasonably may be assumed that progress has been made toward 
rectifving some of the deficiencies discussed in the quoted general conclusions of 
the report as it applied to the War Department during the war years and as it 
may be re to the other governmental agencies, it is not known definitely 
whether the deficiencies to which the report relates have been supplied through 
the action of the agencies concerned with such matters. The recommendations 
set forth in the report recognized the need in the War Department for “‘a separate 
branch” whose “sole functions’ would “be confined to studies of freight rates’’ 
applying on the transportation of War Department property, and empowered to 
initiate appropriate proceedings before regulatory bodies, but there is not reflected 
in the said report a desire that section 22 quotation rates be accorded the finality 
attempted to be established under the provisions of the proposed bill. 

The prescription of a definite responsibility for protection of the Government’s 
interest in the matter of rates and charges paid for the transportation of Govern- 
ment property is contained in the Federal Property and Administrative Services 
Act of 1949 (63 Stat. 377, 383-384), by the requirement under section 201 (a) (4) 
thereof that the Administrator of the General Services Administration shall 
represent the executive agencies in negotiations with carriers and in proceedings 
involving carriers before Federal and State regulatory bodies. There is nothing 
in the said act which prevents impeachment of, or lends sanctity to, special rates 
and charges made available as a result of negotiations between the Administrator 
and carrier representatives deviating from those published in tariffs filed with the 
Interstate Commerce Commission or other regulatory bodies. 

It is noted that the afore-mentioned Hammer, Bell, and Ussery report to the 
Bureau of the Budget, the statement was made that the burden of proof in a 
reasonable rate case, necessitates a much more comprehensive showing than that 
ordinarily required for negotiations with carriers for revisions in their rates and 
charges, and that the carriers have in their employ, and working on such matters, 
personnel who have had long experience. For this reason, if the condition still 
subsists generally, it would appear that the carrier representatives, aided by 
skilled personnel, will continue to enjoy the advantage which was indicated as 
being held in the war years, and it is believed that before any bill of the type here 
proposed be enacted, in the event other objections are not viewed as sufficient to 
overcome the desirability of such legislation, all parties be satisfied that competent 
personnel and adequate facilities are available to place Government officers 
authorized to negotiate with carrier representatives for rates and charges to be 
applied to Government traffic on at least an equal footing with carrier representa- 
tives in this respect. 

As significant as the objectionable consequences of the proposed legislation may 
be in normal times when the volume of Government traffic is not swelled by emer- 
gency demands, it would appear that the sacrifice which would be made by the 
repudiation of a shipper’s basic right embodied in the proposed legislation would 
become more obvious in time of war or other national emergency. In times of 
stress and haste, when the need for speedy movement of troops and materials is of 
vital importance, it is readily understandable that there may be a tendency or @ 
necessity for avoidance of delays caused by time-consuming analyses of tendered 
fares and rates which may superficially represent real concessions to the Govern- 
ment. It does not seem incredible that in some instances at least section 22 
quotation rates in reality are nothing more than an arbitrary reduction from tariff- 
published rates. Events occurring later may disclose upon appropriate evaluation 
that the bases of rates and charges previously obtained by the Government were 
not in fact as favorable or as advantageous as should have been obtained on the 
traffic involved in the light of relevant factors to be considered. Consequently, if 
there is adopted any limitation upon the right of the Government to question the 
validity of negotiated rates and charges that right should be reserved at least 
during times of war or emergency as declared by the President. Such reserva- 
tion would seem to afford due recognition to the realities of the cireumstances 
under which special rates are obtained in those times. In that situation it 
would seem that both the carrier and the Government should retain authority to 











334 DOMESTIC LAND AND WATER TRANSPORTATION 


adjust rates and charges retroactively, if such action is found to be justified on the 
facts in particular transactions. 

It was indicated in the previously mentioned report of August 22, 1950, that 
although under the proposed legislation the Government would be ‘denied the 
right to obtain adjustments of unreasonable rates, private shippers in somewhat 
similar circumstances would be entitled to petition the Interstate Commerce 
Commission for recovery of damages based on the unreasonableness of rates 
collected by carriers. It does not appear to be unusual for shippers of freight to 
apply to responsible railroad officers and their committees for revisions in appli- 
cable rates. For a report on rate-making and rate-publishing procedures of 
railroad, motor, and water carriers, prepared by the Board of Investigation and 
Research in the latter part of 1943, see House Document No. 363, Seventy-eighth 
Congress, first session. But that fact does not operate to deprive the private 
shipper of his right to contest the reasonableness or lawfulness otherwise of rates 
which at times represent reductions from prior rates published in conformity 
with the request of the shipper after study and approval of carrier representatives, 
and to seek award of reparation representing the difference between the collected 
charges and those computed on a basis found lawful by the Interstate Commerce 
Commission. There is no apparent reason why the Government should be de- 
prived by statute of a privilege exercised or within reach of shippers generally and 
there would seem to exist the possible danger of needlessly sacrificing public funds 
by a prior statutory waiver of a right ordinarily afforded an aggrieved party in the 
circumstances. Since the proposed bill would have the effect of extinguishing the 
Government’s right to seek relief from unlawful rates in the same manner as the 
general public the discrimination against the Government so resulting would 
seem to circumvent one of the essential purposes for which the Interstate Com- 
merce Act was designed. The lack of justification for enactment of a bill, as in 
this case, which would require the Government to relinquish in advance a right 
that its representatives might later find expedient to exercise as a result of assem- 
bled information and data providing a possible basis for a complaint filed with the 
Interstate Commerce Commission, is more pronounced when it is recognized 
that notwithstanding the recovery of damages by private shippers in appropriate 
proceedings in situations involving identical commodities moving between the 
identical general territories as might be covered by section 22 quotations, the 
Government would be helpless to obtain similar relief except through negotiation 
with the carriers because of the operation of the provisions of the proposed bill. 
Under the principle of the case of Phillips v. Grand Trunk Ry. (236 S. 662, 
665), a shipper damaged by reason of paying a rate in excess of that found reason- 
able by the Interstate Commerce Commission may take advanatge of that de- 
termination even though he is not a party to the pertinent proceeding before the 
Commission. It was stated in that case: 

“But the proceeding before the Commission, to determine the reasonableness 
of the 2 cents advance, was not in the nature of priv ate litigation between a lumber 
association and the carriers, but was a matter of public concern in which the whole 
body of shippers was interested. The inquiry as to the reasonableness of the 
advance was general in its nature. The finding thereon was general in its opera- 
tion and inured to the benefit of every person that had been obliged to pay the 
unjust rate. Otherwise those who filed the complaint, or intervened during the 
hearing, would have secured an advantage over the general body of the public, 
with the result that the order of the Commission would have created a preference 
in favor of the parties to the record and would have destroyed the very uniformity 
which that body had been organized to secure. The plaintiff and every other 
shipper similarly situated was entitled by appropriate proceedings before the 
Commission or the courts to obtain the benefit of that general finding and 
CREE. Fn 

That rule, which may be invoked by shippers generally, would be inoperative 
so far as the United States was concerned if the present bill became law. 

It seems noteworthy, also, that under the proposed bill the parties may cancel 
or terminate rates, fares, etc., negotiated under the authority of section 22, as 
sought to be amended, on not less than 90 days’ written notice. Such a pro- 
vision would operate to extend the life of negotiated rates and fares for a period 
of 3 months after it may have been definitely established that particular rates 
or charges covered by section 22 quotations were unreasonable or otherwise 
unlawful and for an additional 90 days leave the Government without recourse 
to any remedy for recovery of excess charges on transportation performed under 
the terms of those quotations. The Government should not be prevented from 
withdrawing at any time, from any arrangement which does not purport to 
assign any liability for prior acts, and the allowance to the carriers of 90 days 
during which the conclusive presumption of reasonableness would operate could 
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result in unjust enrichment of the interested carriers at the expense of the United 
States. However, reasonable notice of intention to withdraw tenders of rates 
and fares should be required of the carriers in order that the affected Government 
agencies be afforded sufficient time to make such changes, if any, in their shipping 
programs as may be warranted in the light of existing conditions. 

The presumption of finality would not appear to place any burden upon in- 
terested carriers inasmuch as they would be as fully bound by the terms of the 
quotation without a provision for such finality. Also, they still may offer 
substitute quotations or, if determined to be in their interest, allow available 
tariff rates to be reinstated on Government traffic within the purview of canceled 
quotations, upon appropriate notice, meanwhile escaping all liability for actionable 
discrepancies flowing from the operation of section 22 quotations previously in 
effect. Thus, as to this particular provision, the element of mutuality seems to 
be entirely lacking. It seems significant that in many instances quotations 
tendered to the Government during the recent World War II remained in effect for 
relatively long periods without material revision with respect to the basis for the 
charges paid by the United States, and that where superseding quotations were 
issued the general tendency was to broaden their application, indicating that the 
quotation as made did not usually operate to the detriment of the interested 
carriers. Subsequent to the payment of charges for transportation under some 
of the section 22 quotations it was found in the General Accounting Office audit 
and elsewhere that carriers parties to the quotation had been exacting excessive 
charges for the traffic involved. As mentioned in the report to you on 8S. 4067, 
some of the complaints before the Interstate Commerce Commission filed by the 
Justice Department in connection with Government traffic moving during the 
war years involve the issue of the unreasonableness of the rates or bases stipulated 
in section 22 quotations. In this connection, it seems appropriate to refer to one 
instance concerning a section 22 quotation tendered to the War Department by 
the Association of American Railroads, acting for and on behalf of certain railroads, 
to cover the transportation of Army personnel accompanying shipments of Army 
material on freight trains. The said quotation named a service charge, of the 
amount of the full adult passenger fare which was not subject to land grant, 
payable by the War Department for the transportation of such personnel. In 
the General Accounting Office audit of the pertinent payment vouchers on which 
charges apparently were paid as claimed, without deductions for land grant, it 
was nuad that the Government was entitled to land-grant deductions on the 
premise that the purported waiver of land-grant deductions was invalid, not- 
withstanding the attempted exclusion in the section 22 quotation of land-grant 
deductions. Among the carners which had collected charges based on the service 
charge specified in the above quotation was the Northern Pacific Railway Co. 
Adjustment of the overpayments represented by the land-grant deductions 
collected by the carrier was effected by set-off against later bills, as authorized 
in section 322 of the Transportation Act of 1940, 54 Stat. 898, 955, and in 1947 
the carrier sued the United States in the District Court of the United States for 
the District of Minnesota, Fourth Division, Civil No. 2520, to recover the deduc- 
tions so made, contending in effect that the agreement between the Association 
of American Railroads and the War Department bound the Government to 
payment.of the charge specified in the quotation without deduction for laud grant. 
It is understood that the Northern Pacific Railway Co. withdrew its suit 
believed to have been filed as a test case to govern the disposition of many similar 
claims of various railroads—in April 1948. While such withdrawal does not 
necessarily give rise to an inference of a lack of confidence on the part of the 
plaintiff as to the merits of the suit, it serves to exemplify a tender in a section 
22 quotation which in fact did not represent a concession to the Government. 
The existence of a conclusive presumption of reasonableness or lawfulness other- 
wise in such a case would have eliminated opportunity for contesting the validity 
of the questionable section 22 quotation. 

In reiterating the opposition of this office to the proposed bill, the conclusion 
seems unavoidable that endorsement of its provisions, which to the extent that 
such provisions would grant excessive rates, fares, etc., absolute immunity from 
attack, would operate to defeat the purpose for which section 22 of the Interstate 
Commerce Act was framed, and would promote the interest of the carrier and 
make it transcendent to that of the Government in its expenditures of appropri- 
ated funds for transportation services furnished Government agencies acting in 
the interest of the taxpayers of the country. 

Sincerely yours, 
Linpsay C. WARREN, 
Comptroller General of the United States. 
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Lerrer From Frank L. Yates, AcTING COMPTROLLER GENERAL OF THE UNITED 
STATES 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 15, 1942. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


My Dear Mr. CuarrMan: Reference is made to your letter dated March: 26, 
1952, enclosing a copy of an améhdment (in the nature of a substitute) to Senate 
bill 2355, Eighty-second Congress, entitled ‘“‘A bill to establish the finality of 
contracts between the Government and common carriers of passengers and freight 
subject to the Interstate Commerce Act,’”’ and requesting anv comments I may 
care to offer concerning this proposed legislation. 

Under date of February 29, 1952, this office addressed a letter to vou, as chair- 
man of the Senate Committee on Interstate and Foreign Commerce, in reply to 
your request of January 10, 1952, relative to S. 2355, as originally introduced, 
setting forth reasons for the opposition of this office to enactment of the proposed 
bill. It is noted that the proposed amendment would make one change—the 
insertion of the words “either private shippers or’’ in paragraph (c) of 8. 2355 as 
originally introduced. Since, with the exception of the noted change, this amend- 
ment is almost identical to the earlier amendment, the comments contained in 
my report of February 29, 1952—a copy of which, together with a copy of my 
report of August 22, 1950, on the same subject, is enclosed herewith for ready 
reference—are believed to be equally pertinent to the instant amendment. 

However, it seems appropriate to make certain additional comments to my 
previous reports in this matter relative to the wisdom of the proposed legislation. 
There seems to be sought by the operation of the proposed substitute bill the 
establishment of a right, on behalf of common carriers and freight forwarders 
subject to the Interstate Commerce Act, to the enforcement of contracts for 
transportation wholly without recourse to established procedures for testing the 
reasonableness of the obligations soassumed. The creation of such an ineradicable 
privilege in behalf of the transportation agencies would seem to be in contraven- 
tion of the general purpose of the act which reserves to the general public a power 
tojchallenge, and to set in motion procedures for revision of, rates assessed and 
collected by common carriers, if considered unreasonable. The provisions of the 
act, requiring the assessment and collection of reasonable rates, clearly are not 
designed for the protection of the carriers, nor are they intended to preserve and 
perpetuate iajustices to shippers that might be created by the establishment of 
rates by the carriers on their own initiative or at the instigation of an interested 
shipper or shippers. No authority is conferred upon the carriers to retain charges 
that have been collected, in the event it is later disclosed that such charges are 
based on rates or tariff provisions which are inapplicable, unjust, or unreasonable 
or which result in unjust discrimination or undue prejudice. In the usual case, 
involving commercial as opposed to Government transactions, a contract of 
transportation, when it is formed, involves as one of its incidents a right to col- 
lect tariff charges, but that right is not independent of, and does not supersede, 
the shipper’s right to rates which are just, reasonable, etc., notwithstanding that 
the rates paid, even though published in the form of tariffs, may have resulted 
from prior negotiations between the carrier and shipper. And it seems that such 
should be the case in the establishment of rates and regulations authorized under 
section 22 of the act, since there would not appear to be any valid reason why 
the Government, any less than a particular shipper who is a member of the gen- 
eral public, should not be entitled to reasonable rates and to recourse as a matter 
of right to procedures for determining the reasonableness of rates tendered in 
section 22 quotations for the accommodation of the Government. As a matter 
of fact the object sought to be accomplished by a particular section 22 quotation 
sometimes could be accomplished as effectively by tariff publication, but the 
convenienc? of a section 22 quotation encourages its use. One of the obvious 
dangers, however, of according finality to negotiated rates, as under the proposed 
amendment, is the fact that it would preclude the use of procedures under the 
Interstate Commerce Act, the provisions of which otherwise could be invoked, 
for the protection of the Government as shipper. 

Sincerely yours, 
FRANK L. YATES, 
Acting Comptroller General of the United States. 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, August 22, 1950. 
Hon. Epwin C. Jounson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


My Dear Mr. CuairnMAN: Reference is made to your letter dated August 11, 
1950, requesting comments and suggestions concerning S$. 4067, a bill to amend 
section 22 of the Interstate Commerce Act, by inserting at the end of said section 
a provision in a paragraph designated (1), to the effect that notwithstanding any 
other provision of law any rates. fares, and charges, and rules, regulations, and 
practices with respect to transportation of persons or property for, or on behalf 
of, the United States by any common carrier or freight forwarded subject to the 
Interstate Commerce Act, when offered, negotiated, or established under author- 
ity of said provision by quotation or contract accepted or agreed to by the Sec- 
retary of Defense or by any official or employee of the United States to whom 
the Secretary of Defense may delegate such authority, ‘“‘shall be conclusively 
presumed to be just, reasonable, and otherwise lawful, and shall not be subject 
to attack, or reparation, after the date of such acceptance or agreement, upon 
any grounds whatsoever except for actual fraud or deceit, or clerical mistake.’’ 
It further is provided that such rates, fares, ete., may be canceled or terminated 
upon not less than 90 days’ written notice. A paragraph designated as (2), is to 
the effect that any rates, fares, etc., so made and accepted, shall not be construed 
to have any bearing upon the justness, reasonableness, or lawfulness, of any 
rates, fares, and charges, or any rules, regulations, or practices with respect to 
transportation services heretofore performed for, or on behalf of, the United 
States. 

Section 22 of the Interstate Commerce Act, 49 United States Code 22, sets 
forth that ‘Nothing in this chapter shall prevent the carriage, storage, or handling 
of property free or at reduced rates for the United States, State or municipal 
governments * * *,” 

As stated by the Interstate Commerce Commission, Division 4, in Handling 
of Exhibits for Expositions and Fairs (235 1. C. C. 603, 604): 

“The right of carriers to transport Federal, State, or municipal government 
property free or at reduced rates is elective and not mandatory; and they may, 
and frequently do, avail of that right and without tariff authority, but this 
Commission has no power under the law to compel carriers to transport that 
traffic free or at reduced rates. * * * However, section 22 (1) must be 
read in connection with other sections of the act, Nashville, C. & St. L. Ry. Co. v. 
State of Tennessee (262 U.S. 318); and that section does not make other sections 
inapplicable, but only sets aside such portions of the act as would prevent special 
rates in specified instances. * * *” 

And the function of determining the reasonableness of duly filed and published 
rates long has been considered as being within the exclusive jurisdiction of the 
Interstate Commerce Commission. Thus, in Great Northern Railway Company 
v. Merchants Elevator Company (259 U. 8. 285, 291), it was said: 

“Whenever a rate, rule, or practice is attacked as unreasonable or as unjustly 
discriminatory, there must be preliminary resort to the Commission. Some- 
times this is required because the function being exercised is in its nature ad- 
ministrative in contradistinection to judicial. But ordinarily the determining 
factor is not the character of the function, but the character of the controverted 
question and the nature of the inquiry necessary for its solution. To determine 
what rate, rule, or practice shall be deemed reasonable for the future is a legis- 
lative or administrative funetion. To determiné whether a shipper has in the 
past been wronged by the exaction of an unreasonable or discriminatory rate is 
a judicial function. Preliminary resort to the Commission is required alike in 
the two classes of cases. It is required because the inquiry is essentially one of 
fact and of discretion in technical matters; and uniformity can be secured only 
if its determination is left to the Commission. Moreover, that determination is 
reached ordinarily upon voluminous and conflicting evidence, for the adequate 
appreciation of which acquaintance with many intricate facts of transportation 
is Indispensable; and such acquaintance is commonly to be found only in a body 
espe. *.* 

In Texas and Pacific Ry. Co. v. Abilene Cotton Oil Co. (204 U. S. 426), it was 
said that ‘‘“* * * a shipper seeking reparation predicated upon the unreason- 
ableness of the established rate must, under the act to regulate commerce, pri- 
marily invoke redress through the Interstate Commerce Commission, which 
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body alone is vested with power originally to entertain proceedings for the alter- 
— of an established schedule because the rates fixed therein are unreason- 
able. 

See also Lewis-Simas-Jones Co. v. Southern Pacific Company (283 U.S. 654), 
and American Tank Car Corp. v. El Dorado Terminal Co. (308 U. S. 422, 423). 

The effect of the subject amendment, if enacted, would be to constitute the 
Secretary of Defense a paramount authority on, and to sanction in advance, the 
justness, reasonableness, and lawfulness otherwise of rates, fares, and charges 
accepted or agreed to by him, so as to preclude thereafter any challenge which 
may be raised based on such facts and data as may later be discovered or dis- 
closed by proceedings in the courts, before the Interstate Commerce Commis- 
sion, or in the audit of pertinent accounts in the General Accounting Office. The 
establishment of reasonable rates, fares, and charges covering relatively large 
traffic movements, under varying conditions, frequently requires comprehensive 
investigation and adequate analysis of data and information which, in emergency 
or war periods, perhaps may not be made available in sufficient time to be of 
practical benefit. As indicated by the Interstate Commerce Commission in 
Sumner & Co. v. Erie R. Co. (262 I. C. C. 48, 49): 

“Evidence to establish in a satisfactory manner the nature of the transporta- 
tion and traffic conditions throughout an extensive territory is necessarily of an 
elaborate character and requires the services of numerous transportation experts; 

e., those experienced and skilled in the fields of traffic, operation, engineering, 
cost finding, and statistics. To assemble and produce such evidence is expensive 
and time consuming. * * *” 

Aside from the foregoing the conclusive presumption favoring the justness, 
reasonableness, and lawfulness otherwise of the subject rates, fares, and charges 
would have the effect of foreclosing the United States forever from reviewing 
and seeking adjustment, except by further negotiation and agreement, of such 
rates, fares, and charges, even if it later clearly is established that they were, or 
are, unjust, unreasonable, or otherwise unlawful. Such a denial of the right to 
obtain, by appropriate proceedings, adjustment of unreasonable rates, fares, and 
charges consistent with principles previously, or thereafter, established would 
create the anomalous situation whereunder private shippers in somewhat similar 
circumstances would be entitled, under specific statutory authorization—49 U.S. C. 
16! (3)—to petition the Interstate Commerce Commission for recovery of 
damages, whereas the United States would bar itself, under the legislation here 
proposed, from the enjoyment of such a right. The possible danger of giving 
to section 22 rates, fares, and charges a conclusive presumption of justness, 
reasonableness, and lawfulness otherwise, seems to be well indicated by the fact 
that the Department of Justice, after the recent war, filed various complaints 
with the Interstate Commerce Commission embodying demands for reparation 
of many millions of dollars on shipments of certain Government freight some 
of which involve consideration of section 22 rates. These cases are still pending 
with the Commission. 

Even if the necessity for negotiations with carriers, in times of emergency, for 
special services and special rates not immediately available under tariffs so as to 
meet urgent needs for transportation, be conceded, the necessity for precluding 
such arrangements from examination to determine whether any rates so accepted 
or agreed to may have been unjust or unreasonable, is not apparent. The require- 
ment that the rates of common carriers shall be just and reasonable and that 
unjust and unreasonable rates shall be considered unlawful, with opportunity 
afforded the injured party to obtain redress and reparation for charges paid in 
excess of those derived from just and reasonable rates, is basically fundamental 
in common-carrier regulation. Where commercial shippers have occasion to pay 
for services not covered by tariff, the Interstate Commerce Commission exercises 
jurisdiction, upon application, to determine the reasonableness of the charges 
collected. Thus, in Hackney Bros. Body Company v. New York Central Railroad 
Company et al. (266 I. C. C. 795, 798), it was said— 

‘“‘Where transportation services have been rendered without tariff authority, 
the Commission is empowered to fix reasonable charges therefor, and to award 
reparation where the charges collected for such services were excessive. * * *” 
In Northern Pacific Railway Company v. United States (70 Fed. Supp. 836), now 
pending on appeal, involving specially negotiated rates, it was said, page 865- 

“It may be appropriate to add that the Government became fully aware of 
the facts several years prior to the completion of the dam; and, if it considered 
that it had been defrauded or that the contract rates were unreasonable, it could 
have proceeded before the Interstate Commerce Commission in interstate matters 
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and before the Public Service Commission of Washington in intrastate matters 
to secure a reduction. * * *’ (Italics supplied.) 

Under the statutory provisions here proposed, any right to question the 
reasonableness of a contract rate, negotiated under authority thereof, would 
be lost. 

While it is recognized that the function of procuring needed transportation 
services and of entering into any agreements requisite to that end is primarily a 
responsibility of the administrative departments concerned, it seems desirable 
that ultimate responsibility and authority for review, if found necessary, of 
determinations of the nature here involved be prescribed in a forum, as the Inter- 
state Commerce Commission, separately and apart from the contracting and 
spending agency involved. This bill confers the sole responsibility for determin- 
ing the correctness and validity of his undertakings, by contract, upon the 
Secretary of Defense and would appear designed to prevent anyone in the regu- 
latory agencies of the Government,.or in the courts, from questioning, with the 
limited exception specified, the finality of determinations made by the Secretary 
of Defense, pursuant to the authority, contained in the bill. Therefore, it is the 
recommendation of this office that the bill be not favorably considered. 

Sincerely yours, 
(Signed) Frank L. Yates, 
Acting Comptroller General of the United States. 


LETTER FROM CHARLES F. BRANNAN, SECRETARY, DEPARTMENT OF AGRICULTURE 


DEPARTMENT OF AGRICULTURE, 

Washington, D. C., April 15, 1962. 
Hon. Epwin C. JoHNSON, 

Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Senator Jonnson: Both prior to and since the public hearings which 
started before vour committee March 3, 1952, vou have very kindly transmitted 
to me for comment thereon a number of bills and substitute bills to amend the 
Interstate Commerce Act. 

In heretofore acknowledging some of these bills a brief commentary was made 
with respect to a few of them and on March 25, 1952, witnesses for the Department 
appeared before your committee and testified at length on 8. 2357, S. 2362, 8. 2518, 
and 8. 2519, which bills are considered of utmost importance to agriculture. At 
that time you granted the privilege of submitting additional comment either orally 
or by written statement. 

Several of the four bills referred to have since been the subject of single or mul- 
tiple amendments; also a few original bills which were not directly transmitted by 
you, are also of interest to the Department. 

The purpose of this communication is to offer additional comment on the four 
bills enumerated above, in the light of the amending substitutes thereto, and to 
submit on behalf of the Department a statement of views and position on other 
bills presently of record. 


* * * * + * * 


5. 2355, and amendment (March 25, 1952) (in the nature of a substitute) by its 
terms refers with particularity to ‘‘the Secretary of Defense, or the Administrator 
of the General Services Administration,’ or to delegates thereof, and to the finality 
of contracts with carriers under section 22 of the Interstate Commerce Act. Since 
it is apparently the intention of this bill to include all agencies of the Government 
within its terms, the attention of your committee is directed to the ‘‘Federal Prop- 
erty and Administrative Act of 1949” wherein the Department of Agriculture 
under section 502—-D, paragraphs (2), (9), and (10) is specifically authorized on 
its own behalf to act in such matters without the delegation of authority to do so 
from any other branch of the Government. This Department has made extensive 
use of section 22 contracts and no question has ever been raised as to their finality 
or the reasonableness of their terms. There therefore appears to be no need for 
such legislation insofar as our shipping operations are concerned. However, if 
statutory finality is to be attached to section 22 contracts negotiated by other 
departments, consistency would require that the Secretary of Agriculture be added 
to those persons specifically named. 


. * * * * * * 


CuaRLEs F, BRANNAN, Secretary. 
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Lerrer From Water M. W. Spiawn, CHarrRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
APRIL 2, 1952. 
Hon. Epwin C. JoHNson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JoHNSON: Your letter of March 26, 1952, addressed to the 
Chairman of the Commission and requesting comments on 8. 2355, amendment 
(in the nature of a substitute, intended to be proposed by you), to establish the 
finality of contracts between the Government and common carriers of passengers 
and freight subject to the Interstate Commerce Act, has been referred to our 
legislative committee. After careful consideration by that committee, I am au- 
thorized to submit the following comments in its behalf: 

The substitute bill contains only two slight changes from the original draft. 
It adds the words “or thereafter’’ in line 23, page 2, and “either private shippers 
or’’ in lines 23 and 24 of the same page. 

We do not think these changes are sufficient to require any modification of the 
comments we have previously made about the bill. 

Respectfully submitted. 

Watrer M. W. Spawn, 

Chairman, Legislative Committee. 
CHARLES D. MAHAFFIE. 
Joun L. Roacers. 





STATEMENT OF CHARLES E. BLAINE & Son, TRAFFIC MANAGERS, PHOENIX 
ARIZ. 


S. 2355 has for its purpose eliminating the possibility of subsequent attacks in 
reparation proceedings before the Commission, contracts between carriers and the 
Government covering the establishment of reduced rates under section 22 of the 
act. Weare in accord with the avowed purpose of the bill but believe said pur- 
pose can be accomplished much easier and with less damage to the shipping public, 
by a much simpler amendment. 

Section 22 was a part of the original act to regulate commerce, later changed to 
the act, enacted in 1887. Many of the railroads, particularly those west and south 
of Chicago, were constructed under subsidies made by the Federal Government of 
lands. Such companies were known as land-grant railroads. For example, the 
Northern Pacific extending from Minneapolis, Minn., to Tacoma, Wash., and 
Portland, Oreg., was wholly subsidized by land grants. Charges for transporta- 
tion by land-grant railroads of Government freight and passengers thereafter for 
many years were on two bases. First, charges were made at such rates as the 
Secretary of War deemed just and reasonable but not to exceed 50 percent of the 
full amount of compensation, computed on the basis of the tariff or lower special 
rates for like transportation performed for the public at large, and second, no 
money was paid for the transportation of any property or troops of the United 
States over any railroad which in whole or in part was constructed under aid of a 
grant of public land on the condition that such railroad should be a public highway 
for the use of the Government of the United States free from toll or other charge. 
Later the latter classification was canceled and all railroads which had been sub- 
sidized by the Federal Government by grants of public lands were placed under 
the 50 percent or the first basis above named. 

In order for railroads which had been constructed without such subsidies, to 
compete with the land-grant railroads, it was necessary that they be authorized 
to make the same charges for the transportation of Government property between 
the same points as those of the land-grant railroads. Hence, section 22 of the act 
was an absolute necessity in this respect at that time. 

Later section 22 was amended in many respects by extending the provisions 
thereof to the State and municipal governments, also charitable purposes, in- 
cluding ministers of religion, and mileage, excursion, commutation, and party-rate 
tickets. 

Upon the merited insistence of the railroads at large, supported by the shipping 
public, including our principals, the land-grant acts were repealed by the Congress 
in section 65, title 49, chapter 2, of the United States Code, as amended, effective 
October 1, 1946. 
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Under the present law two methods are available to the Government to secure 
rates for the transportation of Government traffic. One under section 1 (7), 
which touches the subject very briefly, and the other under section 22. 

The record shows that there are times when 50 percent of the total traffic 
transported by the railroads consists of Government freight. Under the practices 
long in effect representatives of the Government through negotiations with the 
various railroads have secured and are securing rates for the movement of Govern- 
ment traffic which are lower than the published rates of the railroads on like 
traffic from and to the same points. These lower rates accorded the Government 
are not published in the tariffs available to the general public and on file with the 
Commission. Any burden on the railroads from such lower rates on Government 
traffic must be borne by the other patrons of the railroads. 

The provisions of section 22 are not mandatory on the railroads, but merely 
permissive. Hence, if the railroads do not want to extend lower rates to the 
Goverament than those aceorded the general public, they cannot be compelled to 
do so. Nashville, C. & St. L. Ry. v. State of Tennessee (262 U. 8. 318, 67 L. ed 
999, 43 Sup. Ct. Rept. 583). 

In St. Louis, B. & M. Ry. Co. v. United States (268 U.S. 169, 69 L. ed. 899, 
45 Sup. Ct. Rept. 472), the Supreme Court said that “in respect to furnishing 
transportation, a railroad ordinarily bears to the Government the same relation 
that it does to a private individual using its facilities’. 

During World War II there were numerous rates negotiated between representa- 
tives of the Government, many of whom were former railroad employees or officials 
temporarily in Government service, and the railroads under section 22. Subse- 
quent to that time the Government has filed and is prosecuting a number of formal 
proceedings before the Commission in which it is alleged such negotiated rates 
were unreasonable. The Commission is asked to determine and establish reason- 
able rates therein and award reparation to the Government. 

The Commission in its 1950 annual report reviewed such proceedings beginning 
at page 50 and by its recommendation No. 4, at page 128, asked the Congress 
to amend section 22 so as to enable the United States and the carriers to bargain 
as to rates on a firm and dependable basis. The Commission reiterated this 
recommendation in its 1951 annual report, at page 151. However, it did not go 
into detail respecting the method by which its recommendation should be accom- 
plished. 

Since the repeal of the land-grant acts we see no reason why the Government, 
any subdivision thereof or charitable institutions should be accorded lower basis 
of rates than those available to the public and on file with the Commission. If 
the Government, like the other shippers and receivers of freight, were paying 
full rates on all of its traffic, the gross revenues of the carriers would be materially 
increased and the necessity for general increases in the rates of the various modes 
of transport should not be as frequent, at least, as heretofore. 

However, if the Congress in its wisdom decides that its present policy of per- 
mitting the carriers to give lower and unpublished rates to the Government than 
those published in tariffs on file with the Commission and paid and borne by other 
shippers, we do not believe that S. 2355 should be approved. By its terms it would 
establish two bases of reasonable and otherwise lawful rates; one on Government 
traffic and the other on all other traffic. Such action, in our opinion, is unthink- 
able. 

Therefore, we subscribe to the recommendation of Commissioner Alldredge of 
the Commission to the Senate Committee on Interstate and Foreign Commerce 
on March 11, 1952. The honorable Commissioner recommended that a paragraph 
be inserted in section 65, title 49, chapter 2, of the United States Code reading, as 
follows: 

‘When the charges, or any rules, regulations, or practices affecting such charges, 
applicable to any given transportation service performed or to be performed by 
a common carrier subject to chapters 1, 8, 12, and 13 of this title for, or on behalf 
of, the United States have been negotiated, contracted for, arbitrated, o1 paid 
under the provisions of section 1 (7) or 22 of this title, the Government of the 
United States shall be estopped from attacking or litigating such charges, rules, 
regulations, or practices upon any grounds whatsoever except for actual fraud, 
deceit, clerical mistake, or failure of a carrier to perform the transportation service. 

Therefore, we recommend that our principals support the recommendation of 
the Commission made by Commissioner Alldredge regarding S. 2355. 
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STATEMENT OF HuGu C. McCarruy, Former AtrorNgEy, SUBCOMMITTEE ON 
Domestic LAND AND WaTER TRANSPORTATION, COMMITTEE ON INTERSTATE 
AND FoRBIGN COMMERCE, UNITED STATES SENATE 


[S. 2355, suggested substitute amendment, by Mr. Johnson of Colorado and Mr. Bricker] ! 


A BILL To establish the finality of contracts between the Government and common carriers of passengers 


54 Stat. 954. 
59 Stat. 606. 


Commercial 
rates. 


and freight subject to the Interstate Commerce Act 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 65, 
title 49, chapter 2, of the United States Code, as amended, be 
amended to read as follows: 


RATES ON GOVERNMENT TRAFFIC GOVERNMENT 
TO PAY FULL RATES 


TitLte 49.—CuHaptTerR 2 


Sec. 321. [September 18, 1940, December 12, 1945.) [49 U. & 
C., k 65.) (a) Notwithstanding any other provision of law, but 
subject to the provisions of sections 1 (7) and 22 of the Interstate 
Commerce Act, as amended, (1) the full applicable commercial 
rates, fares, or charges shall be paid for transportation by any 
common carrier subject to such Act of any persons or property 
for the United States, or on its behalf, (2) and the Government of 
the United States shall be stopped from seeking, by complaint to the 
Interstate Commerce omnaninasety to have Phat seetion 22 of the 
deptetettte ct (40 Us 8: C. see: 22) is amended (4) 
de THEE tether tHe meetiott cheatetittet: te fetter 2 st 2 tetee! 

(2) by adding at the end thereof the following: 

ob AnetdHisttdte st tte of law; any rates, 
fares, and charges, and aan regulations, and nennees with re- 
—ee to such transportation of persons er property fer or on behalf 

tHe Lette a Hy tHe eerttttttet eEette et Heetettt Frtertebet 
to part 4, HE or ¥ of this Act; offered, negotiated, or 
established under the provisions of section 22 of the Interstate Com- 
merce Act hereof by Quotation 0 otation or contract when goceptey, or agreed 
fee bee Ripe ket itte etetet ett tite Antti tf hte bee 
eet ep Steen eee er by any official or employee of the 
United States to whom either ef them may be delegated such au- 
thority, shel be eorehisively presumed te be }ist remseneble? and 
etheedse teat td shell tet be stthpect te tttttete eb eptteet 
Het tether the date ea mebetty 4 
tetris Aidttteeee eet fer fretted Fett re chert ot ebeptes! 
mistake? changed or voided, directly or indirectly. (3) Such rates, 
fares, or charges, and rules, regulations, or practices, may be can- 
celed or terminated upon not less than ninety days’ written notice 
by the United States or by any of the other parties thereto.” — 


Sheree tetrmertite btettene: 4 

bhatt ae at ttt pHtes Beet He ot peittttees dt Bee pert fe 

transportation services theretofore performed fer; or en behalf of; 
shel the prerisiens of tits seetion be ext 


or were not binding upon er enforeesble against the United States’ 
(4) and the rate determined by the Interstate Commerce Com- 
mission as reasonable therefor shall be paid for the transportation 


! Paste and insert at p. 57, sec. 36 (b) of comparative print, Legislative History of Transportation Act 
of ag (S. 1889, 82d Cong., Ist sess.). Common Carrier Institute, 541 Washington Bldg., Washington 5, 
D.C 


2 Seems redundant: cannot have two different “reasonable” rates for different shippers or the same class 


or commodity. 


1 Appears to be repetition of common law remedies in existing sec. 22. 
4 Appropriate to be stated in committee report as a safeguard to pending suits and not a part of permanent 


law. 
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by railroad of the United States mail: Provided, however, That any Mails. 

arrier by railroad and the United States may enter into contracts 

for the transportation of the United States mail for less than 

such rate: Provided further, That section 3709, Revised Statutes 

U. S. C., 1934 edition, title 41, sec. 5) shall not hereafter be 

construed as requiring advertising for bids in connection with the Advertising for 
procurement of transportation services when the services required !48 not required 
‘an be procured from any common carrier lawfully operating in the 

territory where such services are to be performed.” 


(Norre.—The statements of Frank A. Leffingwell, secretary-treasurer, 
Texas Industrial Traffic League, and Kenneth L. Sater, counsel, 
Ohio State Industrial Traffic League, in opposition to S. 2355 have 
been filed in the hearings of April 9 under S. 2754 and S. 2349, 
respectively.) 
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S. 2356, a Bill To Authorize. the ICC To Make Mandatory 


the Installation of Certain Railroad Communication 
Systems 





{[S. 2356, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request) | 


A BILL To cuthorize the Interstate Commerce Commission to make mandatory the installation of certain 
railroad communication systems 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That (a) subsections (b) and (c) of section 25 of 
the Interstate Commerce Act (49 U. 8S. C., see. 26 (a) and 26 (b) are amended 
to read as follows: 

““(b) The Commission may, after investigation (and with respect to mandatory 
orders, after hearing, if a hearing is requested by any interested. party), if found 
necessary in the public interest, order any carrier within a time specified in the 
order, and with respect to the whole or any part of its railroad, (1) to install the 
block signal system, interlocking, automatic train stop, train control, and/or 
cab-signal devices, and/or other similar appliances, methods, and systems intended 
to promote the safety of railroad operation (including telegraph, telephone, radio, 
inductive, or other wayside and/or train-communication systems), which comply 
with specifications and requirements prescribed by the Commission, and (2) to 
establish, maintain, and observe rules and regulations for the operation of trains 
in connection with the above-named devices, appliances, methods, and systems, 
intended to promote safety of railroad operation, such order to be issued and 
published a reasonable time (as determined by the Commission) in advance of 
the date for its fulfillment: Provided, That block signal svstems, interlocking, 
automatic train stop, train control, cab-signal devices, and telegraph, telephone, 
radio, inductive, or other wayside and/or train-communications systems in use 
on August 26, 1937, or such systems or devices thereafter installed may not be 
discontinued or materially modified by carriers without the approval of the 
Commission: Provided further, That a carrier shall not be | eld to be negligent 
because of its failure to install such systems, devices, appliances, methods, rules, 
or regulations upon a portion of its railroad not included in the order, and any 
action arising because of an accident occurring upon such portion of its railroad 
shall be determined without consideration of the use of such systems, devices, 
appliances, methods, rules, or regulations upon another portion of its railroad: 
ind provided further, That any order of the Interstate Commerce Commission 
directing any carrier to take action that requires the obtaining of a radio wave 
band or frequency, station permit, or license under the Communications Act of 
1934, as amended, shall be issued subject to the granting by the Federal Commu- 
nications Commission of the required authorization. -The carrier to which such 
order of the Interstate Commerce Commission applies shall, within such time as 
may be specified therein, make application to the Federal Communications Com- 
mission for such authorization. If and when such authorization is granted the 
carrier shall comply with the order of the Interstate Commerce Commission, 
subject, however, to such conditions as may be imposed by the Federal Com- 
munications Commission and to the provisions of the Communications Act of 
1934, as amended, and the rules and regulations prescribed thereunder, ineluding 
the right of the Federal Communications Commission to modify, suspend, revoke, 
or refuse to renew the license or other authorization so granted when the public 
interest, convenience, or necessity so requires. 

_ “(e) Each carrier shall file with the Commission its rules, standards, and 
instructions for the installation, inspection, maintenance, and repair of the 
systems, devices, and appliances covered by this section within six months after 
August 26, 1937 (or within six months after enactment of the Transportation 
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Act of 1951 in the case of telegraph, telephone, inductive, or other wayside and/or 
train communications systems), and, after approval by the Commission, suc! 
rules, standards, and instructions, with such modifications as the Commissio: 
may require, shall become obligatory upon the carrier: Provided, however, Tha 
if any such carrier shall fail to file its rules, standards, and instructions the Com 
mission shall prepare rules, standards, and instructions for the installation 
inspection, maintenance, and repair of such systems, devices, and appliances t 
be observed by such carrier, which rules, standards, and instructions, a cop) 
thereof having been served on the president, chief operating officer, trustee, or 
receiver, of such carrier, shall be obligatory: Provided further, That such carrier 
may from time to time change the rules, standards, and instructions herei: 
provided for, but such change shall not take effect and the new rules, standards 
and instructions be enforced until they shall have been filed with and approve: 
by the Commission: And provided further, That the Commission may on its ow: 
motion, upon good cause shown, revise, amend, or modify the rules, standard: 
and instructions prescribed by it under this subsection, and as revised, amende: 
or modified they shall be obligatory upon the carrier after a copy thereof sha! 
have been served as above provided. Each carrier shall file with the Commissio: 
its rules and regulations for the operation of trains in connection with the devices 
appliances, methods, and systems covered by this section within three month 
after the enactment of the Transportation Act of 1951, and shall thereafter fil 
with the Commission any revision, amendment, or modification of such rules and 
regulations within thirty days after the effective date of such revision, amendment, 
or modification.” 

(b) Subsection (d) of section 25 of the Interstate Commerce Act (49 U.S. C., 
sec. 26 (d)) is amended by adding at the end thereof the following: ‘‘Nothing ir 
this section shall affect the powers of the Federal Communications Commissio: 
to make any inspection or examination of equipment utilizing radio frequencie- 
or radio frequency energy in accordance with the provisions of the Communica 
tions Act of 1934, as amended, or the rules and regulations of the Federal Com- 
munications Commission.”’ 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistan' 
clerk of the committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. This bill has two purposes: First, to extend the author- 
ity of the Interstate Commerce Commission into the highly technica! 
communications field, including radar, inductive, and other waysic: 
andyor train communication systems. As can well be understood 
“and other’ could include most anything and is too indefinite to be 
considered for enactment by the Congress. 

The installation of radio on railroads has been and is progressing at 
a rapid rate and much benefit has resulted. Contrary to the publi 
belief, this benefit is not in the train dispatching or safety field. Such 
indefinite certainty of communication is not adapted to train dispatch- 
ing. It has been very useful in assuring adequate public service and 
economical operation. There is no doubt that many more installa- 
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tions will be made and that every effort will be put forth to improve 
the quality and dependability of ‘all such communication devices. 

The field, however, is one peculiarly under the jurisdiction of man- 
agement and ought not to be encumbered with further regulation. 

Secondly, the bill proposes to extend the authority of ‘the Commis- 
sion so that it may order into effect on any carrier, rules, regulations 
and practices with respect to the operation of trains, intended to pro- 
mote safety of railroad operation. This seems to be the equivalent of 
conferring upon the Interstate Commerce Commission authority to 
direct the detailed operation of the railroad systems of America. At 
the same time, responsibility for the rendition of proper service to the 
publie and for continuing solvency of the railroads would remain with 
the owners and managers. 

Our people are convinced that the broad general powers of the 
Commission over the safe and economical operation of railroads is 
sufficient without entrusting to the Commission the adoption and 
enforcement of the day-to-day detailed direction to individual em- 
ployees on the approximately 600 operating railroads in the United 
States. 

We most emphatically stress that the enactment of this bill would 
not be in the public interest and urge that it do not pass. 

Senator Tosry. The railroads have been very loath to use elec- 
tronics, have they not, and safety devices in railroads to improve 
their services? 

Mr. Hoop. ‘Contrary to that, Senator, in my opinion they have 
been most progressive about it. It is not an easy thing to accom- 
plish. Your vehicles, your locomotives and cabooses, are in all kinds 
of communities, moving in some cases thousands of miles. There are 
many difficulties to overcome—tunnel, mountain, distance, con- 
flicting wave-length complications. The carriers had to meet the 
initial problem of: Where is our base power coming from. We do 
not ordinarily generate any current on cabooses, for instance. How 
are we going to manifest things around the clock 7 days a week. How 
are we going to maintain such delicate equipment under the conditions 
obtaining in high-speed rough freight transportation. Those are all 
gradually beinz overcome, and I do not know what the figure is but 
| think perhaps a hundred thousand miles of railroad is now covered 
in some part or in some manner with radio communication and of 
course the railroads have pioneered in the use of electronics for many, 
many purposes. We have one of the most advanced applications in 
so-called centralized traffic control that is possible to imagine. 

The CHatrMANn. Nevertheless, there have been a great many 
derailments and loss of life and loss of property. I recall one not too 
long ago on the Union Pacific in Wyoming—Senator Hunt, you will 
recall it, too. The Union Pacific is one of the most progressive rail- 
roads in the country in the adoption of electronic devices and signalling 
systems and yet, in a snow storm out in southwestern Wyoming not 
too long ago, a second section ran into the first section and there was 
A great. loss of life and destruction of property, which would have 
been very easy to have prevented had electronic devices—which are 
well-known and have been proven effective—been installed at that 
particular point. 

I have read of a good many cases where the same thing is true. 
One such disaster as that would pay for a lot of installations. As 
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Senator Tobey has pointed out, the railroads [ think, have been very 
slow to adopt safety measures. 

Senator ToBry. One time before this matter came up and they 
were all pessimistic about it, very lukewarm. You may remember 
the hearing a year or more ago? 

The CuHarrMan. Yes, even some of the ICC Commissioners 
came in. 

Senator Tobey. Yes. 

The CuarrmMan. I think probably the bill as written goes too far, 
but I do think that something should be done about it. I do not 
think the bill should go so far as to give to the ICC the handling of 
the rules of a railroad. That is going too far. But the adoption of 
some of these proved electronic devices, which would curtail the 
hazards of railroad transportation, it seems to me, could very well 
be done by the ICC. 

Mr. Hoop. Mr. Chairman, you understand that the Commission 
has had authority for 30 years, and I believe in 1921 did require 
the installation of automatic control, which is a device to which 
vou referred that could have prevented the Union Pacific rear-end 
collision. Those divisions picked out for installation had automatic 
train control installed, and one of the experiments has been aban- 
doned entirely and another device substituted. Many of them have 
been extended. 

For instance, from memory I think the New York Central is 
covered entirely from New York to Chicago and St. Louis, with 
automatic train control. On the other hand, the Pennsylvania has 
abandoned automatic train control in favor of cab signals—that is 
a constant signal in front of both men in the cab which shows them 
all the time the condition in their block. 

Much can be said for automatic stops, but like all other mechanical! 
devices, they fail too. Enginemen forestall them. They them- 
selves cause accidents. It is not a simple case of simply picking out 
one accident and saying “If this device had been there and working, 
this accident would never have happened.” That can be admitted, 
but the total expense of automatic train control for all operations 
would be in the realm of fantastic figures, so that there has to be 
some reason used in its application. 

Perhaps the railroads have not gone as far in that direction as they 
should, but I am sure their experience has not been as good as they 
would like to have had it. 

Mr. CxHaitrman. Do these railroads customarily insure against 
collisions? 

Mr. Hoop. There are available what we call excess public liability 
policies. We have one for our members which has a deductible of 
$15,000. It will protect you against third party claims. It does not 
cover your own equipment but it does cover your liability to em- 
ployers, to shippers and to other third parties in interest, up to a 
quarter million, a half million, a million dollars, and so on. In the 
case of the larger systems, those excess liability public policies are 
usually written with a deductible of $1 million. In other words, you 
only insure above a million dollars and it may insure you for the 
second, third, fourth, fifth million dollar loss. 

The CaarrmMan. What I was afraid of was that perhaps the rail- 
roads could insure against a collision, and the insurance premium, 
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while it had to be paid anyway, perhaps would slow them down 
in the adoption of electronic safety devices 

Mr. Hoop. My experience is that those polici ies all end up, in one 
way or another, in Lloyd’s and the safety record of each carrier is 
used in determinging its rate, and if it becomes at all hazardous the 
policy is cane elled in its entirety, so that you would get no comfort 
out of your policy in that regard. 

The Cuarrman. I do not think any railroad in the country has the 
safety.record that the Union Pacific has. For a good many years 
they operated without the loss of a single life. But “the fact remains, 
nevertheless, that there are electronic devices, proved and entirely 
satisfactory, that could have avoided the collision in southwestern 
Wyoming. 

Senator Bricker. Are there any local insurance companies carry- 
ing any of that excess liability? 

Mr. Hoop. Occasionally one of them will take the deductible." In 
other words, in our situation—well, let’s take a specific case: Frankfurt 
& Cincinnati Railroad has a half million dollar policy with $15,000 
deductible. Some local agency at Lexington has placed the $15,000. 
The premium on that is as much as it is on the rest. It is easy to 
see why. 

Senator Torry. The railroads still adopt the old-fashioned method 
of sending a flag back, do they not? 

Mr. Hoop. In most cases the flagging rule is still in effect. 

Senator Toney. Would not electronics help in dispensing with that? 

Mr. Hoop. I do not know how, Senator. 

Senator Tosry. It seems an archaic method, does it not? 

Mr. Hoop. Most of your territory is protected by signals. The 
theory of sending flagging men back is or can be signal failure. There 
have been and there continue to be. There have been man-failures 
which the flagman can overcome if he is back a sufficient distance. 
It is not infrequent for a rock to go through the cab window and 
bring the engine man’s attention back. 


UNITED STATES SENATE, 
CoMMITTEF ON INTERSTATE AND ForEeEIGN COMMERCE, 
Washington, D. C., Tuesday, March 11, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Fdwin 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittes on 
Domestic Land and Water Transportation. 









STATEMENTS OF COMMISSIONERS WALTER M. W. SPLAWN. 
CHAIRMAN, LEGISLATIVE COMMITTEE, AND WILLIAM J. PAT- 
TERSON, INTERSTATE COMMERCE COMMISSION 


Commissioner SpLAwn. The next bill, Mr. Chairman, is S. 2356, 
which would amend section 25 of the act. This recommendation to 
empower the Commission to require the installation of radio commu- 
nications among the safety devices has been in the legislative recom- 


DOMESTIC LAND AND WATER TRANSPORTATION 351 


350 DOMESTIC LAND AND WATER TRANSPORTATION 


mendations each year, and has been set forth in the annual reports of 
the Commission. 

You have had in this committee very extensive hearings on bills 
drawn to carry out this recommendation. So has the Committee 
on Interstate and Foreign Commerce of the House of Representatives 
had very extensive hearings. From these long hearings—and you 
will recall the one of July 6, 1949, before this committee—there has 
emerged this bill, S. 2356, which is substantially what I understand 
the House has agreed to. 

We suggest, as you have any announced, that the letter we have 
written on the bill be incorporated in the record. Commission Patter- 
son has taken great interest in this recommendation and the proposed 
bills, and he has a very short statement which I think you will be 
delighted to hear. 

The CuarrRMAN. Mr. Patterson is in charge of safety appliances 
in the Commission? 

Comznissioner SpLawn. He is the Commissioner in charge of the 
Bureau of Locomotive Inspection and also the Bureau of Safety. 
For many years, as you know, he was the Director of the Bureau of 
safety. 

The CuarrMAn. I know he has had long experience in this field. 

Commissioner Parrerson. A copy of the letter from our legisla- 
tive committee will be inserted in the record, I presume. 

The CHAIRMAN. Yes. 

(The letter is as follows:) 

JANUARY 28, 1952. 
Hon. Epwin C. JoHNson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CxHarrMAN Jonnson: Your letter of January 10, 1952, addressed to 
the members of the Commission, and requesting comments and suggestions on a 
bill, S. 2356, introduced by you, to authorize the Interstate Commerce Com- 
mission to make mandatory the installation of certain railroad communication 
systems, has been referred to our legislative committee. After careful consider- 
ation by that committee, I am authorized to submit the following comments 
in its behalf: 

Section 25, which the bill proposes to amend, now authorizes the Commission 
after investigation, if found necessary in the public interest, to order any rail 
carrier to install, upon the whole or any part of its railroad, the block signal sys- 
tem, automatic train stop, train control and/or cab-signal devices, and/or other 
similar appliances, methods, and systems intended to promote the safety of rail 
road operation. It does not, however, give the Commission any authority with 
respect to telegraph, telephone, radio, inductive, or other wayside and/or train 
communication systems, nor does the Commission have specific power to require 
any rail carrier to establish, maintain, or observe rules and regulations for the 
operation of trains in connection with any of the specified devices, appliances, 
methods, or systems intended to promote safety of railroad operation. 

In our annual reports for 1950 and 1951, we made the following recommenda- 
tion: 

“5. We recommend that section 25 of the Interstate Commerce Act be amended 
by making it also applicable to telegraph, telephone, radio, inductive, or other 
wayside or train communication systems intended to promote safety of railroad 
operation.” 

During the vear 1950 there were 3,257 persons killed and 21,769 injured in train 
and train-service accidents. For the first 6 months of 1951, there was an increase 
in the total casualties resulting from such accidents over the corresponding period 
in 1950. It is obvious that all possible means should be used to reduce this 
heavy toll. 

The practical use of train communication systems, particularly those employing 
the principle of radio, to increase safety of operation is, to some extent, still in the 
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experimental stage, but there has been an increasing interest in and an increasing 
use of such systems in recent years. 

On January 1, 1951, there were 77 installations of train communication systems 
in service on line of road of 37 different railroads and 143 installations in service 
in yards and terminals on 57 railroads. If such communication systems are to be 
used in any way in connection with the movement of trains, the most reliable 
equipment obtainable should be used, and it is essential that at all times it should 
be properly maintained. 

In three of the accidents involving collisions between trains which were investi- 
gated by the Commission in 1951, one or both trains involved were equipped with 
train communication systems. In two of these instances either the type of equip- 
ment in service was not reliable or it was not properly maintained. 

We believe the Commission should have jurisdiction to order any rail carrier 
to install such devices, appliances, methods, and systems where deemed necessary 
to promote safety and to order the rail carrier to establish, maintain, and observe 
rules and regulations for the operation of trains in connection therewith. 

If we are given such authority, it would also answer the question which has 
heen raised by some railroads as to the Commission’s jurisdiction under the present 
seetion 25 of the act to prescribe manual block systems, which systems for the 
most part consist of operating rules. 

The rail carriers have their own operating rules, some of which are related to 
safety of operation. If the carriers are required to file with the Commission their 
rules and regulations for the operation of trains in connection with the specified 
devices, appliances, methods, and systems, we would then be in a position to 
examine such rules and regulations, look into the question of their adequacy from 
the standpoint of safety, and determine whether action should be taken with a 
view to requiring changes or additions. 

S. 2356 would amend subsection (b) of section 25 by adding “telegraph, tele- 
phone, radio, inductive, or other wayside and/or train communication systems” 
to the list of devices, appliances, methods, and systems, the installation of which 
the Commission may require to promote the safety of railroad operation. 

Under the present subsection (c) of section 25, the carriers would be required 
to file their rules, standards, and instructions for the installation, inspection, 
maintenance, and repair of the systems, devices, and appliances to which the 
Commission’s jurisdiction would be extended. The bill would also authorize the 
Commission by order to require any rail carrier to establish, maintain, and 
observe rules and regulations in connection with any of the specified devices, 
appliances, methods, and systems, and would require each carrier to file with the 
Commission its rules and regulations for the operation of trains in connection 
therewith. 

We are in accord with the purposes of the bill, but wish to suggest several 
minor amendments for the consideration of your committee. 

In the opening paragraph, the reference to the United States Code as to the 
subsections proposed to be amended is incorrect. The parenthetical matter in 
lines 4 and 5, on page 1, should read ‘‘(49 U.S. C., sec. 26 (b) and 26 (c),”’ rather 
than ‘(49 USC, Sec. 26 (a) and 26 (b)).” 

As the proposed paragraph (b) now reads, it could be construed to mean that 
the Commission could order a carrier to establish, maintain, and observe rules 
and regulations for the operation of trains only in connection with the devices, 
appliances, methods, and systems which the Commission has ordered to be 
installed, and possibly only in connection with those which the Commission orders 
to be installed after the enactment of this amendatory provision. 

As the Commission has required the installation of block signal systems, 
devices, etc., on less than 10 percent of the total miles of road on which such 
systems have been installed, such a construction would greatly limit our jurisdic- 
tion. We suggest that in line 12, on page 2, after “‘tion,’’ the words ‘‘in use on the 
date of the enactment of this amendatory provision or hereafter installed,’’ be 
nserted therein. 

In lines 18 and 19, on page 2, the words “‘in use on August 26, 1937, or such 
systems or devices thereafter installed’ might be construed to cover only the 
systems or devices in use on that date or installed between that date and the 
date of the enactment of the amendatory provision, but not those installed 
subsequent to the enactment of the amendatory provision. 

We suggest that the words ‘‘in use on the date of the enactment of this amenda- 
tory provision or hereafter installed’? be substituted for the words “‘in use on 
\ugust 26, 1937, or such systems or devices thereafter installed.”’ 
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In line 6, on page 4, the word “radio,” seems to have been omitted after the 
word ‘‘telephone,” and before “inductive,”. However, we suggest that in lines 
3 to 7, on page 4, the words “within 6 months after August 26, 1937 (or within 
6 months after enactment of the Transportation Act of 1951 in the case of tele- 
graph, telephone, inductive, or other wayside and/or train communication sys- 
tems),’’ be stricken, and the words ‘‘within 6 months after the enactment of 
this amendatory provision,” be substituted therefor. 

Similarly, in lines 7 and 8, on page 5, we suggest that the words “after the 
enactment of this amendatory provision,’ be substituted for the words ‘after 
the enactment of the Transportation Act of 1951,”. Except for the addition of 
the new sentence at the end of subsection (c), we do not believe that this sub- 
section should be amended. 

In addition to the amendment to subsection (d) of section 25 proposed in the 
bill, we suggest that the second sentence of that subsection be amended to read: 

“For these purposes and to carry oul the other purposes of this amendatory 
provision, the Commission is authorized to employ persons familiar with the 
subject.’” [New matter in italies.] 

This would insure that the authority would be broad enough to cover the 
expanded purposes of section 25 as amended by the bill. 

We recommend that the amendment proposed in 8S. 2356 be adopted with the 
suggestions set out above incorporated therein. 

Commissioner Patrerson. My name is William J. Patterson. | 
am the member of the Interstate Commerce Commission to whom 
the Bureau of Safety reports and am here at the invitation of this 
committee. I support bill, S. 2356, with the amendments thereto 
recommended by the legislative committee of the Commission con- 
tained in their letter to the chairman of this committee, dated Janu- 
ary 28, 1952, because it is an improvement over existing laws. 

T believe, however, that the job could be done quicker and more 
satisfactorily with fewer complications by enactment of S. 238 intro- 
duced in the Eighty-first Congress with certain amendments thereto 
dealing with functions of the Federal Communications Commission 
in connection with radio mstallations. 

The reasons why I favor the latter bill are set forth in detail in my 
testimony of July 6, 1949, on pages 187-208 of the printed report 
of the hearings in that bill and also as set forth in my testimony on 
bill, H. R. 378, also introduced 1 in the Eighty-first Congress and which 
was a duplicate of S. 238. My testimony on the latter bill appearc d 
at pages 151-175, 217-219, 231-249, and 251-273 of the printed report 
of the hearings thereon. 

With respect to the operation of trains, I believe that the Govern- 
ernment can best protect the safety of its citizens by requiring the 
railroads to file all of their operating rules with the Interstate Com- 
merce Commission, such rules to be subject to change by the Com- 
mission when found necessary in the public interest in order to pro- 
mote safety of operation. 

That concludes my statement, but I might point out at this time 
that we now have power with respect to safety of operation of motor 
vehicles, and we exercise it. Likewise, we have power with respect to 
the safety of operation of locomotives, and we exercise that. But we 
are without authority with respect to rules and regulations for the 
operation of trains. 

That concludes my statement. 

The CuatrMan. You know, of course, that the railroads are vio- 
lently opposed to the Commission having anything to do with the 
rules of operation of trains? 

Commissioner Parrerson. They always have been. 

nn ‘ * . ry 2 

The CHatrMAN. We are glad to have your testimony. There will 
er be much testimony in these hearings in opposition to 
S. 2356. 
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Commissioner Spawn. There has already been some, Mr. Chair- 
man. 

The CuarrMan. There has already been some, and it will increase 
in volume and intensity as the hearing goes on, | rather suspect. 

Commissioner Patrerson. | imagine so. Your committee has 
given very much consideration, as | understand it from your reports, 
with respect to radio. I have a short statement with respect to radio, 
as we see it, if you would care to have that in the record. 

The CHatrmMan. We would be very glad to have it. We want a 
complete record on this bill. We would be very glad to either insert 
that in the record or have you read it into the record now, as you 
desire. 

Commissioner Parrerson. The statement is as follows: 

As of January 1, 1949, there were 38 installations of train com- 
munication systems operating over 17,159 miles of road with 1,241 
units of mobile and waysidesstation equipment in service on line-of- 
road of 22 different railroads, and 84 installations providing com- 
munication between fixed stations and switching engines in yard and 
terminal service on 41 railroads. Considering line-of-road and yard 
installations together there were 122 installations of train communi- 
cation systems in service on 46 railroads. 

As of January 1, 1950, there were 59 installations of train com- 
munication systems operating over 19,328 miles of road with 1,583 
units of mobile and wayside station equipment in service on line-of- 
road of 32 railroads, and 111 installations in yards and terminals on 
50 railroads. ‘Total line-of-road and yard and terminal installations 
comprised 170 installations of train communication systems of all 
kinds in service on 61 railroads. 

This shows an increase of 21 line-of-road installations and 10 rail- 
roads using such installations in the year from January 1, 1949, to 
January 1, “1950. ‘There was an increase of 2,169 miles of road and 342 
units of equipme nt in such line-of-road service. The over-all summary 
of line-of-road and yard and terminal installations shows an increase of 
48 installations and 15 railroads using such communication systems 
for this year. 

As of January 1, 1951, there we re 77 installations of train communi- 
cation systems operating over 25,734 miles of road with 2,087 units of 
mobile and wayside station equipment in service on line-of-road of 
37 different railroads, and 143 installations in service in yard and 
terminals on 57 railroads. ‘Total line-of-road and yard and terminal 
installations comprised 220 installations of train communications 
systems of all kinds in service on 70 railroads, 24 railroads having both 
line-of-road and yard and terminal installations, 15 line-of-road only 
and 31 yard and terminal only. 

The increase for the year 1950-51 was 18 line-of-road installations 
and 5 railroads. There was an increase of 6,406 miles of road and 504 
units of equipment. 

The over-all summary of line-of-road and yard and terminal installa- 
tions shows an increase of 50 installations and 9 railroads for the year. 

As of January 1, 1952, there were 95 installations of train communi- 
cation systems operating over 40,796 miles of road with 4,082 units of 
mobile and wayside-station equipment in service on line-of-road of 
{8 different railroads and 178 installations in yard and terminal service 
on 63 railroads. 
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Total line-of-road and yard and terminal installations comprised 
273 installations of train communication systems of all kinds in service 
on 87 different railroads, 24 having both line-of-road and: yard and 
terminal installations, 24 line-of-road only and 39 yards and terminal 
only. 

The increase for the year 1951-52 was 18 line-of-road installations 
and 11 railroads. There was an increase of 15,062 miles of road and 
1,995 units of equipment. The over-all summary of line-of-road and 
yard and terminal installations shows an increase of 119 installations 
and 17 railroads for the year. 

In the 3-year period from January 1, 1949, to January 1, 1952 there 
was an increase of 57 line-of-road installations and 26 railroads using 
such installations. There was an increase of 23,637 miles of road and 
2,841 units of equipment in line-of-road service. The 3-year increase 
in yard and terminal installation was 94 installations and 819 units 
of equipment of all kinds including portable-pack sets. 

For the 3-year period this is an increase of 3,660 units of equipment 
in line-of-road and yard and terminal service. 

I also have a tabulation. 

The CuHarrMan. We will insert that in the record. 

(The tabulation is as follows:) 


Progress in installation of train communication systems by the ratiroads, Jan. 1, 
1949 to Jan. 1, 1952 
LINE-OF-ROAD INSTALLATIONS 


j 








| | | 
| " 
. Number of | Number of Miles of | Number of 
Year railroads | installations road: | _ Units 
; ; ; a : equipped ? 
= i) | | 
Jan. 1: | 
OS ce Se Saeed 22 | 38 17, 159 | 1, 241 
UD cide egal Sasa kde cabo eco 32 | 59 | 19, 328 | 1, 588 
Ee eee eee eee ee ae 37 | 77 | 25, 734 2, 087 
RR ee welhiait cabiitel 48 | 95 | 40, 796 | 4, O82 
BNR: BONG BO Beene ncnsiinsenarnsenbisesnne 26 | 57 | 23, 637 | 2, 841 
: oe ae aS ee oe ee ee 
YARD AND TERMINAL INSTALLATIONS 
Year | Number of | Number of a “ 
railroads | installations | equipped ! 
Jan. 1: 
in paebuboas ; stasis health len ciligilnty eee . 41 84 682 
RN eh et LT a Aiea ee ee : 50 111 | 867 
BN Siw thibeahtiddeks bataimtaaieee on oth ints ons dh a waded nies 57 | 143 | 1, 127 
ee anlar a al tea ’ ee 63 178 1, 50 
ee te se ion crete bec chunceeees. ao 22 | 94 | 819 
| 


1 Miles of road over which units equipped with train communication systems operate. E 
2 Includes wayside stations, engines, cabooses and other cars equipped with radio, inductive systems 
wire intercommunication systems, and portable pack sets used in yards and terminals. 


SUMMARY OF LINE-OF-ROAD AND YARD AND TERMINAL 


| Number of | Number o! 
















Year railroads installations 
Jan. 1: : 
NS beat ea ; . ee teed } 46 122 
1950_. dptean sealant he wen 61 171 
“1951... ; ‘ ; 70 221) 
ee ccuusdabese bo of 87 241 
Increase, 1949 to 1952..... 41 liv 
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Commissioner Parrerson. Under existing law we have no authority 
with respect to rules for the operation of trains with respect to this 
particular kind of equipment. We have in the past 2 or 3 years 
investigated several accidents, three or four, I think, in which radio 
was in service on the particular railroads and on the particular trains. 

In each one of those instances our investigation disclosed that the 
radio was either disregarded or out of order, or misused. 

The CuHarrMANn. Disregarded by the train that was in trouble o1 
by the train that caused the collision? 

Commissioner Parrerson. I think it will show in both ways. In 
one accident where the radio was misused, they were undertaking 
to use the radio in that instant to do little side dispatching on their 
own account. There was an official of the railroad on a troop train 
undertaking to make the best time he could, which resulted in a 
collision. I do not just have the information at hand, but it was a 
train of Marines, I think. 

There were 13 killed. 

The CuarrMan. There were an unusually large number of serious 
collisions in 1951, were there not? 

Commissioner Parrerson. There were. I think in 1951 we had two 
bad accidents on the Long Island Railroad and perhaps two on the 
Pennsylvania Railroad—at least one during that year. 

The CHarrMaAn. And one on the Union Pacific, also. 

Commissioner Patrrerson. One on the Union Pacific has just lately 
been released. 

The CHarrRMAN. During a snowstorm. 

Commissioner Parrerson. Yes, sir, they got inte a snowstorm near 
Evanston. 

The CHarRMAN. Southwest of Wyoming. 

Commissioner Parrerson. That is right. By the way, in connec- 
tion with the Union Pacific accident, we recommended that they 
install cab signals over the entire line between Omaha and Ogden, 
which would include the territory where this accident occurred. 

The CuarrMan. I thought the Union Pacific had cab signals between 
Omaha and Cheyenne. 

Commissioner Parrerson. I do not know if it is that particular 
location but they do have cab signals in that territory, I would say 
about 675 miles—the proper figure could be put in the record—and 
about 315 miles where they do not have cab signals. 

I just had a communication from the president of the Union Pacific 
Railroad this morning that they would go along with our recom- 
mendation and as soon as they could get material from wherever 
they have to get it that they would undertake to complete that 
installation in accordance with our recommendation. 

The CHarrMAN. That is fine cooperation. 

Commissioner Patrerson. The Union Pacific are very good 
cooperators. 

The CHarrMaANn. They have a great record for safety, one of the 
finest records of any railroad in the « country. 

Commissioner Parrerson. That is true. Most of them go. along 
pretty well after an accident happens, but some of them not so well 
until it does happen. 

The CHarrMAN. That is not quite true with the Union Pacific. 

Commissioner Parrerson. That is right. 
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The CuarrMan. They have been very much on the beam for years. & By. 
Commissioner Parrerson. They have been very cooperative. was fi 
The CuarrmMan. Thank you, Commissioner Patterson. : but it 
Commissioner Patrerson. Thank you, Mr. Chairman. Ins 
y FY House 
In v 
Unrrep States SENATE, wee 
ComMITTEE ON INTERSTATE AND ForrIGN COMMERCE, I thin 
Washington, D. C., Monday, March 24, 1952. compr 
The committee met, pursuant to adjournment, at 10 a. m. in room The 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. refer. 
Johnson of Colorado (chairman) presiding. In t 
Present: Senator Johnson of Colorado (chairman), Senator Hunt, side th 
and Senator Bricker. slighte 
Also present: E. R. Jelsma, Staff Director of Subcommittee on eviden 
Domestic Land and Water Transportation. introd 
The Cuarrman. J. Carter Fort. Afte 
the fal 
STATEMENT OF J. CARTER FORT, VICE PRESIDENT AND GENERAL the Br 
COUNSEL, ASSOCIATION OF AMERICAN RAILROADS ; if he t 
if we \ 
Mr. Fort. Mr.°Chairman, there is pending before you bill S. 2356. respec 
It is a bill that some people call the railroad-communications bill and thougl 
that others call the operating-rules bill. It is not a new bill. I have As § 
no prepared statement dealing with this bill. set up 
Senator Brickrr. What is the number of that? operat 
Mr. Forr. 8. 2356. compli 
In the Eighty-first Congress there were two bills introduced, 5S. 238 of trac 
and H. R. 378, which in their original form were quite similar to this This 
bill. During the course of the hearings on those bills there were recom) 
suggested amendments which put them in exactly the same form as We 
this bill (S. 2356) is in now. propos 
There have not been many bills having to do with transportation tell th 
that were more bitterly controversial than those bills were. The there » 
railroads fought the bills with all the vigor that they could command. they w 
There were long hearings both before the House committee and Mr. 
before a subcommittee of this committee in the spring and early that bh 
summer of 1949—-in June, July, and August, and I think in May. | impro' 
There were 7 days of hearings before the House committee and, as [ they v 
recall it, there were 5 or 6 days of hearings before your subcommittee. them ¢ 
There were 18 witnesses before the House committee and I believe it wou! 
about that many before your subcommittee. We called as witnesses In t 
three railroad presidents, Mr. White of the Lackawanna, Mr. Hill of charac 
the L. & N., and Mr. Gurley of the Santa Fe, all men with a lifetime now. 
of operating experience—and we called a number of other witnesses. : In « 
Some of the members of the Interstate Commerce Commission associa 
appeared, and a number of the representatives of the railroad labor said to 
unions appeared. The bill was discussed and considered from first to course, 
last. Wishes. 
Your subcommittee failed to make a favorable report on the bill. he exp 
On the house side the original 3 days of hearing were before a were W 
subcommittee, and that subcommittee favorably reported to the full The 
committee a somewhat amended bill, which was substantially in the meet t 


form that S. 2356 is in now. x 
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By a divided committee the amended bill (H. R. 378, 8ist Cong). 
was favorably reported by the full committee on the House side 
but it never got any further. 

In short, after full consideration in 1949, neither the Senate nor the 
House acted fav orably on bills similar to the one now before you. 

In view of that fact, I would like to suggest to your committee, if I 
may, that you take no action on this bill until you can set it for hearing 
of a different type from that you are now holding on some 38 bills. 
I think this bill deserves a separate hearing during which a full and 
comprehensive showing can be made. 

There is a feature, aside from the merits of the bill, to which I should 
refer. 

In the long hearings in 1949 on the House side and on the Senate 
side there was no evidence introduced which seemed to me to give the 
slightest support to this bill, with the possible exception of certain 
evidence dealing with the movement of track motorcars which was 
introduced by representatives of the maintenance-of-way employees. 

After the hearings were over and Congress had refused to act, in 
the fall of 1949 I talked with Mr. Tom Carroll, who was president of 
the Brotherhood of Maintenance of Way Employees; and asked him 
if he thought that as a practical matter some progress could be made 
if we would get together and see whether some rules or practices with 
respect to the operation of track motorcars could be worked out. He 
thought that such a course was worth trying. 

As a result of my efforts a committee of eight railroad officers was 
set up, which was a subcommittee of a standing committee of the 
operating department of our association, to see what it could ac- 
complish in the way of improving practices relating to the movement 
of track motorcars. 

This committee met with Mr. Carroll and finally brought out some 
recommendations. That was in the fall, I think, of 19: 50. 

We again met with Mr. Carroll in Chicago and told him what we 
proposed to put out as recommended practices. We have no right to 
tell the railroads what they must do, but we said that we thought 
there was not any doubt that if we put out these recommendations 
they would be very widely followed. 

Mr. Carroll considered the proposed recommendations and said 
that he thought they promised a very considerable advance anp 
improvement in the method of handling motor track cars, and that if 
they were sent out as recommended practices he was willing to give 
them a trial and see how they worked out. He said he realized that 
it would take a year or so to give them a trial. 

In the meanwhile he was not in favor of any legislation of the 
character that had been under consideration and which is before you 
how, 

In due course, the recommended practices were issued by our 
association. I do not attempt to speak for Mr. Carroll. I have not 
said to him that I was going to mention this matter to you. He, of 
course, is perfectly free to speak for himself and take any position he 
wishes. The last time I talked to him, which was not too long ago, 
he expressed satisfaction with the way the recommended practices 
were working out. 

The course we followed was a constructive and practical effort to 
meet the only real question that developed during the hearings in 
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1949. There was no substantial showing of any other practice to 
which anybody made specific and reasonable complaint. 

The CuHarrMAN. Except the slowness of the railroads to adopt 
modern electronic devices, and I think that still is something that 
should be pressed by someone. Ido not know, but if you were able to 
cure the problem that Mr. Carroll’s organization had, I hope that you 
will move into this other problem of having railroads adopt modern 
devices of electronics that are available to them, made available to 
them by science, and which might save a good many derailments and 
collisions. 

Mr. Fort. You use the word ‘“cure.”’ I do not think I used that 
word speaking of Mr. Carroll. We made, I think, a big improvement. 
I do not say it is a complete cure. I just do not want to be on the 
record as making any such claim as that. 

As to what you speak of now, Mr. Chairman-—this bill is quite an 
unusual bill in many respects. 1 do not think that its full purport 
is obvious when you first read the bill. It really has two separate, 
almost independent, features. 

In the first place, as you know, under section 25 of the Interstate 
Commerce Act today the Commission has authority to require rail- 
roads to install a large number of devices which are named there. It 
has the right to require railroads to install block signal system, inter- 
locking, automatic train stop, train control and/or cab-signal devices, 
and/or other similar devices, methods, and systems intended to pro- 
mote the safety of railroad operation. 

To the appliances and devices now covered by the law this bill 
would add “telegraph, telephone, radio, inductive, or other wayside 
and/or train-communication systems.” 

The CuarrMan. That is the point I referred to. 

Mr. Forr. Yes. Why they included telephone and telegraph, | 
do not know. During the 12 or 14 days of hearing nobody ever 
mentioned them. 

Coming now to radio, that is one feature of this bill. That, how- 
ever, is not the one about which we are the most concerned. That is 
not the basic one. 

The bill goes on to provide that the Commission may have the 
right— 
to establish, maintain, and observe rules and regulations for the operation of 
trains— 


that is wholly new— 
in connection with the above-named devices, appliances, methods, and systems 
intended to promote safety of railroad operation. 

In the original form of the bill—not of the bill now pending before 
you but of the bills that were before Congress in 1949, it was provided 
without limitation that the Commission should have the right to estab- 
lish, maintain, and observe rules, regulations, and practices for the 
operations of trains for the promotion of safety. In the bill now 
before you there are the following words of limitation: 
in connection with the above-named devices, appliances, methods and systems. 

Just how much of a limitation that is as a practical matter is a 
question, and I shall speak of that later. 


The point I mean to make now is that not only would this bil! 
enlarge the Commission’s power over the devices that can be required 


Fata nt i ae RE 


ay i SRR Sit PS ARN i ae 


BAe ik Se 





to be 
alreac 
lation 
to est 
part ¢ 
On 
instal 
in the 
conne 
We 
respec 
radio, 
It ist 
hood 
quirec 
ording 
being 
The 
on the 
mome 
pressil 
yards 
operat 
develo 
The 
cost $' 
applia 
them 
pliane 
before 
Nec 
of an « 
Now 
enoug! 
judge 1 
We th 
had co 
The 
been p 
roads | 
have h 
could | 
be inte 
they h: 
We | 
could | 
but col 
Mr. 
is any 
radio d 
The 
Mr. 
that w 








ill 


IDS 


ore 
led 
al )- 
the 
LOW 


is a 


bill 


ired 


. 
ty 
; 
5 
; 
2 


DOMESTIC LAND AND WATER TRANSPORTATION 359 


to be installed—and that is an expansion of the type of regulation we 
already have—but it would also depart wholly from the type of regu- 
lation that we already have in granting to the Commission authority 
to establish rules and regulations for train operation. That is the 
part of the bill which we regard as most ill-advised. 

On the matter of granting the Commission authority to require the 
installation of radio, we made a detailed and comprehensive showing 
in the other hearings, and we would be very glad to do it again in 
connection with this bill if your committee would like to have it done. 

We showed that the use of radio on railroads presents problems with 
respect to equipment that are not found ordinarily in connection with 
radio, because a railroad appliance is on a rough-moving vehicle. 
It is moving over steel rails. It is moving generally in the neighbor- 
hood of wires. Much stancher and more reliable equipment is re- 
quired under those conditions than ordinary radio equipment for 
ordinary uses. Railroad radio, if it is not trustworthy, instead of 
being a help to safety, would be an absolute menace to safety. 

There have been constant efforts to bring radio equipment for use 
on the railroads to a higher state of development. 1 cannot in a few 
moments give you an adequate picture. But the railroads have been 
pressing ahead in the use of radio. They are using it very widely in 
yards and they are using it to some considerable extent in line-haul 
operations. But how fast should we move into a field that is in the 
development stage? 

There was testimony 1n the other hesring, «s L recall it, that it would 
cost $90 million to equip the rear end of freight trains with whatever 
appliances we would need for radio communication. If we equipped 
them with inferior appliances, because only relatively inferior ap- 
pliances were available at the time, it would only be a little while 
before we would have to throw them out and spend another $90 million. 

Necessarily a development of that kind must come on in somewhat 
of an experimental way. 

Now I do not know enough, and if I did I would not have time 
enough, to tell you exactly what has been done so that you could 
judge whether or not railroad use of radio has come ahead fast enough. 
We thought that we made a showing in the other hearings that it 
had come ahead as fast as it ought to under the circumstances. 

The CHarrMan. It has come along pretty slow. The science has 
been pretty well developed, which is known to all of us. The rail- 
roads have been very slow and reluctant to put it into use. They 
have had a number of very costly and very disastrous collisions that 
could have been avoided by the better use of electronics. So it would 
be interesting to hear from the railroads on these points and why 
they have been so slow. 

We can bring in experts on electronics that can show where they 
could be used to advantage. It would cost a little money, all right, 
but collisions cost money and safety costs money always. 

Mr. Fort. If anybody can show a single serious collision that there 
is any reasonable ground for thinking would have been avoided by 
radio during the past few years, I would be very much surprised. 

The Cuarrman. I think you can show five or six of them. 

Mr. Fort. If my general information is correct, I do not believe 
that would be possible. It may be but I do not think so. It is 
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sometimes true that certain conclusions are reached by people with 
axes to grind. 

The Cuarrman. | have no ax to grind, except I want to see safety 
on the roads. 

Mr. Fort. I am talking about the experts you speak of. 

The CHarrman. I do not think so. I think we have electronic 
engineers so completely and so fully occupied that they could not be 
charged with bias or prejudice of any kind. 

Mr. Fort. All I can say about it, Mr. Chairman—and I say this 
with all sincerity—I know that our people want to bring the railroad 
use of radio ahead just as fast as they can with any reasonable 
prudence. 

The CuarrMan. I have been in airplanes a thousand miles from 
land and conversed with people on the land. I have been in passenger- 
carrying ships a thousand miles out at sea; in one case I talked to 
Senator Butler when I was in the Atlantic a thousand miles from 
land, talked to him just as you would talk to him in the next room. 
And I am convinced that electronics has advanced to such an extent 
that it would not be too difficult to have a system of communications 
between trains. 

Mr. Fort. I have no personal knowledge of that situation; but we 
made what we took to be pretty elaborate showing about it in 1949. 
What the developments have been since that time I am not now in 
a position to say. 

The CuarrmMan. Most of the evidence in 1949 was against giving 
the Interstate Commerce Commission authority to promulgate rules 
of train operations. 

Mr. Fort. That is right. 

The CuHarrman. And even one of the Commissioners, I recall, 
Colonel Johnson, came up here and testified against that. 

Mr. Fort. Yes, sir, I think so. 

The Cuarrman. That is controversial. There is no question about 
that. 

Mr. Fort. But we did have a 3-hour paper on the radio feature. 

What I intended to direct my remarks to this morning was primarily 
the operating rules feature of the bill because we regard that as much 
more radical and drastic than the radio feature. That is not radical 
in the same sense as we see it. 

The CuarrmMan. No; that is progressive. 

Mr. Fort. It may be. In any event, we see eye to eye on this: 
If you think the railroads should make the greatest possible use they 
can of radio for safety purposes, I certainly agree with you, and | 
do not know anybody in the railroad industry who does not. 

Probably the basic factors in safe railroad operations are good, 
well-maintained equipment and track structures, and well disci- 
plined operating forces. They lie at the very foundation of safety 
and are very much more important than any special appliances. 

The showing we have made to you in this hearing in connection with 
other bills demonstrates how much trouble we have been having in 
trying to get enough money to do what we ought to do. And if the 
Congress wants to promote safety in railroad operation, and no doubt 
it does, it a lot further in that direction by seeing that the railroads 
are permitted to earn reasonable revenues than it possibly could by 
providing for the installation of this or that special appliance. 
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The CuarrMan. Maybe if you would take some of the money that 
collisions cost you and invest it in safety it would work out. 

I was in a taxicab this morning, and the taxicab driver worried me 
because he was on that phone talking all the time—not a phone, but 
the communications system—talking back and forth to the dispatcher 
right out here on the streets, constantlv talking, in touch all the time. 

Mr. Forr. Well, you would not argue with me that riding in a 
taxicab is safer than riding on the railroad? 

The Cuarrman. No; I would not argue that point, but I would 
argue the point that intercommunication between trains is feasible 
and long has been feasible, completely feasible, electronicaily speaking. 
It is common practice everywhere, and all of us know it. The only 
people who have not used it that I know of are the railroads. 

Mr. Forr. Personally I am not enough of an expert to know one 
way or another, but I certainly agree it ought to be pushed, and I 
think we can show you we are pushing it the best way we know how. 
It does present a lot of special problems. 

You are doubtless familiar with the increase in railroad safety that 
has taken place over the years. One year may be off the line or the 
trend, but it is the trend that is important. 

Perhaps the best indication of safety or lack of safety on railroads 
is to be found by reference to employee accidents, because that affords 
a broad base. Employees are riding the trains every day. What 
happens to them reflects the safety of operations more accurately 
than what happens to passengers. 

In 1923 there was 0.38 casualty per million man-hours—fatalities. 
In 1951 there was 0.14, or less than half the rate of employee fatalities 
in 1923. 

Nonfatal injuries to employees in 1923 were 30.35 per million man- 
hours, whereas in 1951 they were only 7.33, or about one-fourth as 
many. The advance in railroad safety has been, | think, very gratify- 
ing and commendable. 

The CHatrMan. And the Interstate Commerce Commission is en- 
titled to a great deal of credit for that because they have had to press 
the railroads to adopt safety measures from the beginning of the 
operation of the Interstate Commerce Commission. 

Mr. Forr. I think the Interstate Commerce Commission is entitled 
to credit, but I think when you look at the full picture no one will 
deny that railroad management is also entitled to a great deal of 
credit. 

As to pressing railroads to adopt safety devices: I think this has 
been true as a rule only in a small degree. Every safety device that 
[ know has been developed by the railroads themselves and first put 
into wide use by them. 

These things are very far from simple. As I have said, the founda- 
tion of railroad safety is a good plant, good facilities, good equipment, 
good tracks, good bridges, all well-maintained, and a disciplined oper- 
ating force. 

May I say just a few words more, Mr. Chairman, on the operating- 
rule point? 

The CHarrMAN. Yes; you say what you please; you are the witness. 
We have free speech here. 

Mr. Fort. Getting away from the radio feature of this bill into 
the operating-rules feature—heretofore regulation of railroads has 
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not, in any considerable or any appreciable degree, entered into the 
physical operation of the railroads. It has entered into the field of 
the installation of devices and appliances, but the physical operation 
of the railroads, the operating rules, has been a matter for railroad 
management. 

Operating rules are at the very heart of efficient railroad operation. 
They touch on safety in many respects, but they bear directly on 
efficiency also. We do not believe that operating rules are a suitable 
subject for regulation by a tribunal such as the Interstate Commerce 
Commission. 

In this country we have all kinds of different operating conditions. 
We have operations in cold climates, operations in hot climates, 
operations over mountains, operations in swamps and plains. It is 
utterly impossible, we believe, to have a body such as the Interstate 
Commerce Commission control operating rules without greatly ham- 
pering railroad efficiency and railroad safety as well. 

Recently many have asked whether railroad regulation has not gone 
too far. Without attempting to answer that question, I will say 
that governmental regulation would go too far if it took away from 
railroad management the right to control the rules for the operation 
of trains. : 

You cannot weight down management beyond a certain point 
without bringing about something approximating paralysis. 

One of the main faults of the bill is its vagueness and uncertainty. 

What does the bill mean? What are the operating rules and regula- 
tions to which it refers? 

On the House side, before the bill was limited—if you call it limita- 
tion—by adding that language “in connection with the above-named 
devices,”’ there were proponents of the bill who said it covered the 
matter of grade crossings, train speeds, clearances, and innumerable 
other features. They did not say that it covered train length and 
I do not know whether it would or would not. It would be ironical 
for the Congress in this indirect way to undertake to control train 
length when it has refused to do so directly. 

The language of the bill as it is written is so uncertain in its meaning 
that I do not think anyone in the world knows what it means. That 
is one of the principal reasons I believe that the bill should not receive 
serious consideration. 

Dr. Splawn, as I recall it, toward the end of the hearings on the 
House side, said he did not know what the language of the bill meant. 
Certainly I do not know what it means. I refer particularly to the 
words ‘‘rules and regulations for the operation of trains.” The 
restriction in ‘‘in connection with the above-named devices, appliances, 
methods, and systems” only adds to the uncertainty. 

Such devices and appliances include not only block signal sys- 
tem, interlocking, automatic train stop, train control, and cab-signal 
devices and similar appliances, but also telegraph, telephone, and 
radio. Every part of every railroad, I suppose, is reached by tele- 
graph or telephone. 

I suggest to you, Mr. Chairman, if I may, that this bill, before re- 
ceiving serious consideration by your committee—if the committee 
ever intends to give serious consideration to it—should be the subject 
of a very thoroughgoing hearing, because the bill would carry regu- 
lation into a new field, the field of physical operation of trains. In 
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that field the danger of regulation such as is proposed would be very 
great. It would be a serious threat to efficient and safe railroad 
operation. 

So that if | may in a word sum up what I am trying to say—TI think 
you should approach this bill with caution, and that if you desire to 
carry your consideration of it further, there should be a full hearing 
where everyone can have his say. 

That is all. Thank you, Mr. Chairman. 

The CHAIRMAN. Any questions, Senator Hunt? 

Senator Hunt. No, thank you. 

The CHarrMAN. Senator Bricker? 

Senator Bricker. No. 

The CrarrMan. Thank you, Mr. Fort. 





UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman), presiding. 
Present: Senators Johnson of Colorado (chairman) and Bricker. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF A. H. SCHWIETERT, SPECIAL COMMITTEE ON 
TRANSPORTATION OUTLOOK AND POLICY OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Scuwiererr. In addition to the bills which I have discussed 
and those that will be presented by two other witnesses, the league 
did consider S. 2356, which gives the Interstate Commerce Commis- 
sion power to require the carriers to use telephone, radio, or other 
inductive train communications systems, and S. 2743, known as the 
user charge bill. 
The league voted opposition to both of these bills. As I said at 
the beginning, our meeting was held last Friday, the 21st, and since 
then time has not permitted the preparation of a proper statement 
on those two bills and if agreeable to the committee I would like an 
opportunity to file a statement setting forth the league’s views on 
those two bills. 

The CuarrMan. Yes; we would be very glad to have your views 
on those two bills. 

Mr. Scuwierert. I am sorry | did not have them ready today 
but time was just too short. 

The CuarrMan. That is all right. We want vour views on those 
bills and if you will send in your statement with respect to them it 
will be made part of the record and it will be very valuable for our 
committee. 

Mr. Scuwietert. About how much time would I have? 

The Cuarrman. The 7th of April Mr. Jelsma has fixed as the 
deadline but we will give you a few hours longer. 

Mr. Scuwretert. April 7? 


se ee ELIT 








364 DOMESTIC LAND AND WATER TRANSPORTATION 


The CuHarrMan. Yes. 

Mr. ScuwietTert. We will try and have them in by that time. 

The CHarrMAN. Yes; try and have them in by April 7, and if you 
cannot, make it as early as you can. 

Mr. Scuwietert. We will have them ready. 

The Cuatrman. I have some questions which were handed to me 
by a member of this committee who was not able to be present in 
regard to 8. 2713. 

Mr. Scuwierert. Mr. Ott will cover S. 2713. 

The CHarrMan. We will save these questions for Mr. Ott. 

Senator Bricker, do you have any observations, suggestions, or 
questions? 

Senator Bricker. No, sir. 

The Cuarrman. All right. We thank you, Mr. Schwietert. You 
have been helpful to us. 

Mr. Scuwietert. Thank you, sir. 

(Nore.—Subsequently, Mr. Schwietert submitted the following 
statement of the views of the National Industrial Traffic League on 
this bill:) 


This bill has two purposes. First, to give the Commission power to require 
earriers to use telegraph, telephone, radio, inductive, or other wayside or train 
communication systems in addition to its present power to require the installation 
of the block-signal’ system, interlocking, automatic train stop, train control 
and/or cab-signal devices to promote the safety of railroad operation. The 
second requirement is that the Commission be given power to establish, maintain, 
and observe rules and regulations for the operation of trains in connection with 
the above-named devices, appliances, methods, and systems maintained to 
promote safety of railroad operation. 

First, I desire to make it clear that the league is not objecting to any program 
which is designed to improve safety of operation, or to provide adequate protection 
of railroad employees and travelers. 

This bill, however, in our opinion, relates not only to matters of safety, but 
because of its broad language would extend the authority of the Commission over 
rules and regulations for the detailed operation of the railroad systems of the 
country. 

The present act requires that :the railroads file with the Commission rules, 
standards, and instructions for the installation, inspection, maintenance, and 
repair of the systems, devices, and appliances covered by section 25. 

The bill, however, does not relate only to rules and regulations for the installa- 
tion, inspection, and maintenance, but to the rules and regulations for the 
operation of trains in connection with the above-named devices, et cetera. This 
language appears to be similar to 8S. 238, Eighty-first Congress, first session (1949) 
to which the league objected at that time. 

The league is of the view that the present broad general powers of the Com- 
mission over the safe operation of railroads is sufficient without granting further 
authority to give the Canaababen jurisdiction over the minutest detailed rules 
and regulations covering the operation of all phases of rail transportation. The 
league is also of the poinion that the railroads should be allowed to manage their 
properties with the widest possible degree of latitude. The operations of trains 
may vary greatly in different sections of the country and from day to day. 
Operating men of the railroads are familiar with local conditions. They are 
familiar with the particular section of the lines over which they operate and should 
be given as much leeway as possible in order to operate as safety and efficiently 
as can be done, having in mind such local operating conditions. It appears to 
us that the requirement that the Interstate Commerce Commission review all 
of the operating rules and regulations of the carriers for the purpose of determining 
whether or not, in its opinion, they will or will not promote safety of railroad 
operation will add a tremendous burden on the Commission. 

The league believes that the best interests of the shippers will be served by 
allowing the operating rules and regulations to be determined by management 
and, therefore, recommends that S. 2356 do not pass. 
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Unirep Srates SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN., ON 
BEHALF OF THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


Mr. Smita. The Chamber of Commerce of the United States is 
opposed to S. 2356, which would authorize the Interstate Commerce 
Commission to make mandatory the installation of certain railroad 
communication systems and prescribe rules and regulations for the 
operation of trains in connection with safety devices. 

The chamber believes that powers of transport regulatory agencies 
should clearly be limited to that absolutely necessary in the interest 
of the public. Going beyond this is an infringement on the proper 
role of management. 

The most objectionable feature of this bill is the provision that 
would give the Interstate Commerce Commission the power to order 
railroads ‘‘to establish, maintain, and observe rules and regulations 
for the operation of trains in connection with the above-named devices, 
appliances, methods, and systems intended to promote safety of rail- 
road operation.”” Such a provision would impose an unnecessary 
administrative and financial burden on the railroads and make their 
dav-to-day operations subject to Commission sanction. And let me 
remind the committee that we must pay for all of this in our freight 
bills. 

The Commission’s function should not be to control the day-to-day 
operation of the railroads but to regulate their over-all operations in 
the public interest. The carriers are the only ones who know their 
actual operating conditions. They are the only logical ones to adjust 
their operations to meet up-to-the-minute situations. This bill would 
tie their hands by making them subject to managerial decisions of the 
Commission in Washington. 

The Commission already has the power to require the carriers to 
install a large number of safety device systems and can require rules 
and regulations necessary to see that they are properly installed, 
inspected, maintained, and repaired. Going beyond that point to 
include operation of safety systems is not essential in the public 
interest. 

While the chamber is in full support of the right of the Commission 
to require safety devices when clear proof of a substantial contribution 
to safety is shown, it does not support the granting of unlimited power 
to such an agency. 

It is only fair to the carriers concerned that they be required to 
install expensive safety devices only if they are absolutely essential 
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for the safety of the public or employees. The regulatory agency 
should make it clear what is necessary in the interest of safety, and 
the carriers should be permitted to retain the right of selection of the 
type of device to be-used, provided it meets the required performance 
standards. 

Therefore, the chamber urges that the committee disapprove this 
bill, since it goes far beyond what is necessary in the field of public 
safety and into the field of management. 


a 





Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings: ) 


STATEMENT OF JoHN J. CorsBett, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


The provisions of this bill, 8. 2356, would authorize the Interstate Commerce 
Commission to make mandatory the installation of certain railroad communica- 
tion systems. 

The Brotherhood of Locomotive Engineers wishes to be recorded as in support 
of this legislation. 


Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statements were submitted for the record:) 


STATEMENT OF MANUFACTURING CHEMists’ AssociATION, INC, 


The Manufacturing Chemists’ Association is opposed to this bill, 8S. 2356 
The bill would authorize the Interstate Commerce Commission to require rail 
roads to install communication systems. The members of the association us« 
extensively not only the freight but also the passenger service of the railroads 
The association is not, therefore, unmindful of the need for operating practices 
that will promote safety. But they feel that the operating officials of the rail- 
roads are better qualified to determine what devices are needed to promote safety 
than a governmental body. The association is opposed to further excursions by) 
Government regulation into fields that might better be left to management. 
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LetrerR From W. D. Jounson, VicE PRESIDENT, ORDER OF RaILway CONDUCTORS 
oF AMERICA 


OrpER oF Rattway ConpuctTors oF AMERICA, 
Washington 4, D. C., April 4, 1952. 
Hon. Epwin C. Jonson, 
Chairman, Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 


Dear Mr. CuarrMan: I desire to place the Order of Railway Conductors on 
record as supporting your bill, S. 2356, to authorize the Interstate Commerce 
Commission to make mandatory the installation of certain railroad communi- 
cation systems. 

In our judgment the enactment of a bill of this character will broaden the 
jursidiction of the Interstate Commerce Commission to the extent that a higher 
degree of safety in train operation will be maintained for the employees and the 
traveling public. Present-day high speeds and the increased length of trains, 
both freight and passenger, demand that every precaution should be taken to 
insure a higher degree of safety. 

In the Kighty-first Congress, first session, you introduced 8S. 238 to amend 
section 25 of the Interstate Commerce Act. I appeared before your committee 
in support of this bill. My testimony is found on pages 49-57 and 125 of the 
printed hearings. That testimony can well be applied in support of 8. 2356. 

Mr. Crosser, chairman of the House Committee on Interstate and Foreign 
Commerce, introduced in the Eighty-first Congress, first session, H. R. 378, the 
companion bill to 8S. 238. I appeared before the committee in support of H. R. 
378 and my statement is recorded on pages 89-99 of the printed hearings. 

In the event further hearings are held in connection with S. 2356, I will 
appreciate being so advised. 

Sincerely yours, 
W. D. Jounson, Vice President. 


Unirep Srares SENATE, 
ComMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Monday, April 7, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMANn. We will insert in the record at this point a letter 
from the president of the Los Angeles Chamber of Commerce, dated 
April 2, 1952. 

(The letter referred to is as follows:) 


STATEMENT OF TERRELL C. DRINKWATER, PRESIDENT, Los ANGELES CHAMBER OF 
COMMERCE 


Los ANGELES CHAMRER OF COMMERCE, 
April 2, 1952. 
Hon. Epwiw C. Jounson, 
Chairman, Senate Committee on Interstaie and Foreign Commerce, 
United States Senate, Senate Office Butiiing, Washington 25, D. C. 

Dean Ep: Your honorable committee is presently conducting hearings on a 
number of bills proposing to amend the Interstate Commerce Act. The board of 
directors of the Los Angeles Chamber of Commerce has considered the principles 
involved in several of these bills, and respectfully submits the following 
recommendations: 
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S. 2356 


8. 2356 proposes to authorize the Interstate Commerce Commission to make 
mandatory the installation of certain railroad communication systems, rules and 
regulations, including block signal system, interlocking automatic train stop, 
train control, radio communication, ete. 

This measure is substantially identical with S. 238 (81st Cong.) and with similar 
bills introduced in the House of Representatives (H. R. 269, H. R. 1998). 

The Los Angeles Chamber of Commerce has consistently sought the defeat of 
this legislation because of its far-reaching implications. The proposal to give 
the Interstate Commerce Commission mandatory authority to control the affairs 
of the railroads is an invasion into the managerial! rights of competitive enterprise, 
and could foreshadow attempts to nationalize the Nation’s vital transportation 
facilities. 

This ostensible ‘safety’? measure would in reality require the hiring of addi- 
tional employees by the Interstate Commerce Commission to assure enforcement. 
This would, of course, require an increase in the Commission's budget, at a time 
when all possible economies should be invoked. Also, as we view it, the bill 
would add large sums to the expense of providing rail transportation, while at 
the same time empowering the Interstate Commerce Commission to virtually 
take over the physical operation of the railroads. 

Obviously, the increased expense of numerous new Government employees and 
the added cost of safety equipment would have to be borne by taxpavers and 
railroad passengers and shippers. Both taxes and rail rates are at all-time highs, 
and should not be further increased. 

S. 2356 should therefore be disapproved and its defeat recommended by your 
honorable committee. 

x * * + * . + 


TeRRELIL. C, Drinkwater, President. 





UNITED States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: Senator Milton R. Young, of North Dakota; and 
KE. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wintuiams. The Department of Commerce favors enactment 
of this bill. 

S. 2356 would amend section 25 of the Interstate Commerce Act to 
make mandatory the installation of certain railroad communication 
systems, upon order of the Interstate Commerce Commission and 
upon compliance with Federal Communications Commission require- 
ments. The LCC may prescribe rules for train operation in connection 
with the specified safety devices, methods and systems. 

In our opinion, the Commission should be granted this authority, 
in recognition of the tendency of such communications or similar 
systems to increase safety, reduce accidents, and lessen loss and 
damage. The Commission has long had power to require the in- 
stallation of certain safety devices, and the present bill extends that 
power to recent inventions in the field of communications. 
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Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol Building, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado, and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following lettefs and statements were submitted for the record 
following the conclusion of the hearings on April 9:) 


STATEMENT OF CHARLES FE. BLAINE & Son, TRAFFIC MANAGERS, PHOENIX, ARIZ. 


S. 2356 would authorize the Commission to make mandatory the installation of 
certain railroad communication systems. The subject thereof is referred to by 
the Commission in recommendation No. 5 in its 1950 annual report, at page 128, 
and reiterated in its 1951 report, at page 151. Our principals have given con- 
sideration to similar legislation heretofore proposed in S. 238 and H. R. 378, and 
by resolutions disapproved that legislation on the grounds that said bills were 
sponsored and supported by members of the transportation brotherhoods. While 
our principals recognize that it is right and proper that the Commission have the 
power to require the railroads to conduct their operations safely, they were con- 
vinced that said bills went entirely too far in the guise of safety and would, if 
enacted into law, usurp the managerial discretion of the railroads to a large extent 
and give unnecessary employment to a greater number of persons, which is their 
real purpose. 

Commissioner Patterson of the Commission appeared hefore the Senate Com- 
mittee on Interstate and Foreign Commerce on Mareh 11, 1952, and alihough he 
supported 8. 2356, with amendments recommended by the Commission’s legisla- 
tive committee, because it would be an improvement over existing laws, he testi- 
fied that he believed “‘the job would be done quicker and more satisfactorily with 
fewer complications’ by enactment of S. 238 (the Johnson rail-communication 
bill, introduced in the 8lst Cong.), with certain amendments thereto dealing with 
functions of the Federal Communication Commission respecting radio installa- 
tions. 

Therefore, we make no recommendation respecting S. 2356. 


(Norre.—The statements of Frank A. Leffingwell, Secretary-Treas- 
urer, Texas Industrial Traffic League, and of Kenneth L. Sater, coun- 
sel, Ohio State Industrial Traffic League, in opposition to 5. 2356, have 
been filed in the hearings for April 9 under S. 2754 and S. 2349. re- 
spectively.) 
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DOMESTIC LAND AND WATER TRANSPORTATION 
S. 2357, Amending Agricultural Exemption Clauses 


[S. 2357, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 


A BILL To amend the Interstate Commerce Act to restrict the application of the agricultural and fish 
exemption for motor carriers 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That (a) section 203 (b) (4a) of the Interstate 
Commerce Act (49 U.S. C., sec. 303 (b) (4a)) is amended to read as follows: 

(4a) Motor vehicles controlled and operated by any farmer, (i) trans- 
porting supplies to his farm, or (ii) transporting ordinary livestock as defined 
in section 20 (11) of this Act, or agricultural commodities (not including 
livestock or commodities which have been processed to a greater extent 
than is customarily done by farmers) prior to their marketing by the farmers 
raising or producing such livestock or commodities, if such motor vehicles 
are not used at the same time or on the return trip or customarily in any 
other kind of transportation for compensation ; or’ 

(b) Section 203 (b) (6) of the Interstate Commerce Act (49 U.S. C., sec. 303 
(b) (6)) is amended to read as follows: 

**(@) motor vehicles transporting unprocessed fish (including shellfish) to 
market for the fishermen catching such fish, if such motor vehicles are not 
used at the same time or the return trip or customarily in any other kind of 
transportation for compensation; or’. 





[S. 2357, 82d Cong., 2d sess.] 
AMENDMENTS (IN THE NATURE OF A SUBSTITUTE) 
Submitted March 17, 1952 


Intended to be proposed by Mr. Jonnson of Colorado (by request) to the bill (S. 2357) to amend the Inter- 
state Commerce Act to restrict the application of the agricultural and fish exemption for motor carriers, 
viz: Strike out all after the enacting clause and insert in lieu thereof the following: 


That section 203 (b) (4a) of the Interstate Commerce Act (49 U.S. C., sec. 303 
(b) (4a)) is amended to read as follows: 

“‘(4a) the transportation by motor vehicle for compensation, from farm 
to market, or to the point of first off-the-farm processing, or to storage, of 
ordinary livestock, nursery stock, or other agricultural commodities (not 
including manufactured products thereof) ; or’’. 

Sec. 2. Section 203 (b) (6) of the Interstate Commerce Act (49 U. S. C., 
sec. 303 (b) (6)) is amended to read as follows: - 

“(6) the transportation by motor vehicle for compensation, from wharves 
or other landing places at which fishermen debark their catch, to market 
or to the first point of processing, or to storage, of fish (not including 
manufactured products thereof); or’’. 

Amend the title so as to read: ‘‘A bill to amend the Interstate Commerce Act 


in order to clarify certain exemptions from the provisions relating to 
motor carriers.” 
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[S. 2357, 82d Cong., 2d sess.] 
AMENDMENTS (IN THE NATURE OF A SUBSTITUTE) 
Submitted April 2, 1952 


Intended to be proposed by Mr. Jounson of Colorado (by request) to the bill (S. 2357) to amend the Inter- 
state Commerce Act to restrict the application of the agricultural and fish exemption for motor carriers, 
viz: Strike out all after the enacting clause and insert in lieu thereof the following: 


That section 203 (b) (6) of the Interstate Commerce Act is amended to read 
as follows: 

**(6) the transportation of property consisting of ordinary livestock (including 
poultry), whole fresh fish (including shellfish), or agricultural commodities (not 
including manufactured products thereof), in the first movement from the point 
of production to the point of sale by the producer, or to the point of manufacture 
or transshipment; the point of production for fish shall mean the wharf or other 
landing place at which the fisherman debarks his catch, the point of production 
for livestock or agricultural products shall include the point at which they are 
gathered for initial shipment to the point of first sale, manufacture, or trans- 
shipment, and the point of first sale shall not be deemed to include the point 
of production; or’’. 


UniIrep States SENATE, 
CoMMERCE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 3, 1952. 

The committee met, pursuant to call, at 10 a. m. in the caucus room, 
Senate Office Building, Washington, D. C., Senate Edwin Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson (presiding), O’Conor, Tobey, Capehart, 
and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF EDGAR S. IDOL, GENERAL COUNSEL, AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Mr. Ipou. S. 2357 is a bill the general nature of which we have 
supported at length. 

As indicated by my testimony during the original hearings under 
Senate Resolution 50, starting at page 855 of the record, ATA urges 
substantial clarification and amendment of the exemptions permitting 
unregulated transportation of agricultural commodities and seafoods. 
But we think the amendment proposed by this bill is too strict, and 
we respectfully urge the committee to recommend adoption of the 
language we originally proposed, which is found at page 856 of the 
official record. 

Senator Bricker. That is page 856 of the Senate Resolution 50 
hearing? 

Mr. Ipou. Yes, sir. We think the statement in the Progress Report, 
beginning at page 13, is an excellent review of this subject. However, 
we disagree both with the report and with one of the proposals in this 
bill, to the extent that they indicate a need for careful redefinition of 
the nature of exempt commodities. I submit that it is impossible to 
define exempt commodities in terms sufficiently concise to eliminate 
substantial question as to whether a particular item is or is not exempt 
from regulation. By that I mean the difficulty in defining a point 
at which a commodity becomes a processed commodity or a manufac- 
tured commodity, or something of that nature. We further submit 
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that, if the exemption is properly limited territorially and if the Com- 

mission is given authority to remove or modify the exemption to the 
extent that it is found inconsistent with the public interest, there is 
no need for drawing a line between manufactured and unmanufactured 
products. 

The amendment we propose, gentlemen, would accomplish that 
result, I believe. 

Senator Bricker. The term “public interest” is a pretty vague 
term, subject to most any kind of interpretation which would under 
the present decision of the Supr eme Court be final. Many of us do 
not like these open-end powers given to boards and commissions. 
If it were possible to put a definition into the law that would be satis- 
factory, I for one would approve, rather than give the Commission 
the unlimited power to determine what exemptions are in the public 
interest. 

Mr. Ipou. We certainly agree with you on that, Senator Bricker. 
We have given it a great deal of study. If we had found it possible 
to submit to you some definition which we thought would not require 
clarification, we would much prefer to have it in that fashion. 

Senator Bricker. In other words, you cannot lay down a pattern. 
You think that you have to interpret each individual case? 

Mr. Ipou. No, sir. The amendment we have suggested to you does 
lay down a pattern. It sees that the exemption should exist, that it 
should exist only between points of production and the primary market 
or concentration point. That is a general pattern; but we are quite 
sure that there are a number of cases where that pattern would be too 
broad, 

Senator Bricker. It could not be anticipated? 

Mr. Ipou. It could not be anticipated. Of course, the suggestion 
that we make for giving the Commission authority to remove this 
exemption where it is found inconsistent with the public interest, is 
exactly what you have done in some six or seven other sections of the 
act. We can think of no better way to do it. 

Since the hearings under Senate Resolution 50 were concluded, we 
have prepared and circulated to a number of leaders in the agricul- 
tural industry a rather extended argument on the question of whether 
the agricultural exemption will, in the long run, actually benefit the 
farmer. I am not prepared to say that we have made any converts, 
but I do believe the argument has resulted in some serious thinking 
on the subject. Attached to my prepared statement is a copy of 
this argument, which I would like to have incorporated in the record 
of this proceeding. 

It in general develops what we believe to be a sound theory that 
there is no possible halfway measure in the regulatory field for trans- 
portation, that if one carrier is to be regulated with respect to the 
handling of a particular commodity between certain points or between 
certain areas, then he cannot be expected to get along with unregu- 
lated competition in precisely the same field and live. 

The eventual result of such situation, carried to the extent it is in 
the agricultural field, will be Government ownership or complete 
monopolization, cartels. 

Senator Bricker. If you have Government ownership of one phase 
of transportation, it cannot long stand the free competition of private 
industry in another field. 

96736—52——26 
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Mr. Ipou. That is true. 

The CuarrMan. Have you had the experience under the North 
Carolina law which this bill S. 2357 deals with? 

Mr. Ipot. No; I have not had experience with it, Mr. Chairman. 

The CuarrMan. Senate bill 2357 is a North Carolina statute. 

Mr. Ipou. I did not know that. 

The CHarrMan. It is patterned from it, at least. 

Senator Bricker. It has had some interpretation; has it not? 

The CuHarrman. It has had some interpretation. That is one of 
the reasons that we used it in drafting S. 2357 as a guide. 

Mr. Ivo. I think our principal point on this particular language 
used in the bill before us is that it eliminates completely any exemption 
with respect to any transportation not performed by a farmer. You 
would have no exemption whatever, even in the area between point 
of production and the initial market, which it would seem to me is 
impracticable in many cases and very expensive with respect to en- 
forcement. 

(The document referred to follows:) 


SHoutp Common CarrieERS BE REGULATED? 


An exemption in section 203 (b) (6) of the Motor Carrier Act provides that the 
general regulatory provisions of the act shall not apply to ‘‘motor vehicles used in 
carrying property consisting of ordinary livestock, fish (including shellfish), or 
agricultural commodities (not including manufactured products thereof), if such 
motor vehicles are not used in carrying any other property, or passengers, for 
compensation.”’ As construed before World War II, the exemption was applicable 
only to those vehicles used for no other purpose except the transportation of the 
exempted articles. But court decisions in 1947 broadened the exemption by 
striking, for all practical purposes, the language “‘if such vehicles are not used in 
carrying any other property.”” As the service is now generally carried on, an 
exempt carrier secures a load of exempt commodities for a haul from point A to 
point B. There is generally no back haul of exempt articles to be found. But, 
under the present interpretation of the law, he is able to lease his equipment to an 
authorized carrier, and so secure a return load which makes possible economic 
operation of his equipment. 

Prior to the change in practice, regulated motor carriers handled a very sub- 
stantial volume of sea foods and agricultural commodities. Frequently, they 
relied upon this tonnage to produce a reasonably balanced operation. Regulated 
carriers cannot, under present circumstances, secure any appreciable share of the 
agricultural traffic except at rates frequently below operating cost, and seldom 
high enough to afford a reasonable return. The result is that the regulated 
carriers have sought substantial amendment or outright repeal of the exemption 
provisions in question. 

Legislative proposals to accomplish this end have been actively opposed in the 
Congress by agricultural interests, led by the Department of Agriculture and the 
National Council of Farmer Cooperatives. Superficially, the fight has been 
simply an argument between two segments of the economy, with neither group 
looking any further than its own immediate interests extend. The regulated 
carriers have contended that their rate structure is threatened and broken down 
and their revenues impaired by destructive competition. On the part of agri- 
culture, it has been said by some spokesmen that the elimination of the exemption 
is bound to increase their transportation costs, and that nothing will result except 
that the carriers will get richer faster, at the expense of agriculture. 

The issue having thus been drawn on the pabtedt, the overpowering influence 
of the agriculture interests in Congress prevailed, and no bill has ever been reported 
out of committee. 

The trucking industry does not believe this situation will change unless and 
until we can show the thinking leaders of agriculture that there is something more 
involved than a private quarrel between regulated carriers and farm interests. 

As we see it, the ultimate important issues are: (1) Whether for-hire common- 
carrier transportation service shall continue to be a function of private enter- 
prise in this country, or become a function of the Federal Government; (2) 
whether the system of monopolistic cartels is preferable to regulated competition. 
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THE ISSUE OF GOVERNMENT OWNERSHIP 


Most of the citizens of the United States, and the vast majority of the farmers, 
like the American system of free enterprise. But there are more than a few who 
believe in the socialistic system; still more who believe in paternalistic Govern- 
ment activities; and still others, in positions of temporary power, who would pre- 
serve that power without regard to future consequences by extending Govern- 
ment operations and Federal authority at the expense of private enterprise. 

There are few economists who do not see substantial danger of our following in 
the footsteps of Great Britain, and, one by one nationalizing our important 
industries. 

Almost any student of transportation will tell you that, if the socialistic trend 
continues, the railroads will be the first industry to be taken over by the Govern- 
ment. And it naturally follows that other forms of transportation will be next in 
line, since it is not conveivable that a Federal monopoly of one form of transpor- 
tation would brook transportation from other forms. 

Most economists would agree that this step is bound to lead to eventual nation- 
alization of other industry and complete socialism. 

I shall not attempt to argue the merits of these general economic assumptions; 
to do so would require a book in itself. But I do want to point out that there can 
be little argument as to the unsoundness of the railroad position generally as con- 
trasted with that of other segments of our economy. Even including the rela- 
tively high earnings during World War II, their average return on investment 
from 1920 to 1948 was less than 4 percent. 

Many reasons have been advanced for the unfavorable financial condition of the 
railroads. It is said that the Interstate Commerce Commission has deliberately 
prevented them from raising their rates sufficiently in the face of advancing costs; 
that their operating efficiency has not improved with the times; that their pricing 
policies are antiquated; that their units of operation are too large for efficient 
management; and that they suffer from unfair and subsidized competition by 
other forms of transportation. Whatever the cause, there is no question but that 
they are in poor financial health. 

Several possible cures for the condition of the railroads have been advocated. 
One is that they should be allowed, by statute, to take over competing forms of 
service, including highway, water, and air, and form monopolistic transportation 
systems with no competition. 

Another idea, which has received little publicity but is held by a number of 
railroad men, is that all regulatory restraints should be removed and they be pef- 
mitted to go out and fight for business and profits just as any other unregulated 
business does. 

The most generally advocated cure calls for changes in law and tax structures 
which would eliminate any subsidies now enjoyed by their competitors, speed up 
Commission action on rate proposals, and in general place their competitors on 
the plane of regulation to which they themselves are subject. 


REGULATION VERSUS FREEDOM OF ACTION 


In general, all of the corrective measures proposed simmer down to two alterna- 
tives: The railroads should either have the freedom of action now enjoyed by most 
American industry, or their competitors should be unsubsidized and should be 
made subject to equal regulatory restrictions. Essentially, equality of regulation 
means that the railroads can prevent destructive competition by bringing their 
competitors before the Federal regulatory authority and having une¢onomic rate 
cuts declared unlawful. 

The last 20 years have given us enough experience and background that I 
think we can make the following categorical statement: 

If neither of these corrective measures is taken, i. e., the railroads are neither 
given comparative freedom of action, nor their competitors made subject to com- 
paratively equal regulation, their future will fall into the following pattern: 

First, the present rapid shift of tonnage from rails (and other regulated car- 
riers) to unregulated carriers will continue and probably accelerate. This loss 
of tonnage and revenues has already made it necessary for the railroads to increase 
rates on rail-bound traffic more than would otherwise have been necessary. 

Second, still greater increases in rates on rail-bound traffie will be made neces- 
sary by the continuing loss of tonnage to unregulated competition. But there 
is no clear line of demarcation between rail-bound traffic and traffic subject to 
competition from other forms of transportation. And there are always limits to 
the transportation costs which can be borne by any traffic. 
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Third, as higher and higher rates on supposedly railroad-bound traffic are made 
necessary, an increasing amount of that business shifts to other and cheaper forms 
of transportation, and volume of movement to distant markets is reduced simply 
because the rails have priced themselves out of the market. 

At or about the time this stage is reached, the financial condition of railroads 
will have become so bad that some other development takes place. We can’t 
possibly foresee it. We either try the removal of all regulatory restrictions, or the 
rails will go brankrupt and be taken over by the Federal Government. 

Now let’s try and foresee what will happen if we remove all regulatory restric- 
tions from the rails. There are more than a few intelligent rail executives, who 
believe that that would be the best course for the railroads. They realize they 
would be hampered by antitrust laws, since removal of the regulatory act would 
mean elimination of their collective rate-making prerogatives. But they still 
think they would get along alright, and I am inclined to agree with them. But 
I am not at all impressed with the future prospects of either shippers or competing 
forms of trnasportation under such a set-up. We don’t have to speculate too 
much on what would happen because we have history to rely upon 

Prior to 1887, the railroads were not regulated and they Son no competition. 
Under the supposed circumstances, they would not be regulated although they 
would have competition to start with; but it wouldn’t last long. 

There is a big difference between the railroads of 1951 and 1887. The railroad 
systems of today, with their affiliated financial and the manufacturering interest, 
wield tremendous economic power. With regulatory restrictions removed, 
there is no question in my mind as to what would happen to their competition. 
Some of the best and most extensive truck, water and air operations would be 
brought up immediately. At that point, the railroad dream of monopoistic 
transportation systems would be realized. With their vast financial resources, 
with no minimum rate restrictions, with no maximum rate restrictions, and with 
no obligation to avoid prejudice and discriminating among shippers or localities, 
it would be a relatively simple task for these transportation czars to root out any 
effective competition. It has happened before, and it would happen again. 

I don’t think you’d see the rate wars of the early days repeated to the same 
extent. You wouldn’t, for example, ship corn for a cent a bushel from Chicago 
to New York, because you wouldn’t see any real compeition among the transporta- 
tion czars themselves. And its doubtful that you will ever again burn corn in 
Towa at 15 cents a bushel, while it brings $1 a bushel in the East. Those extremes 
would not be resorted to, because they wouldn’t be necessary. But you would 
certainly see the complete elimination of competition in the transportation 
industry. And with the disappearance of any effective competition, we would 
have drifted into the cartel system. With no particular incentive to improve 
efficiency, reduce costs, or give better service, progress in the art of transportation 
would certainly slow up and very probably come to a complete halt. We would 
have given up the American system. 


THE POSITION OF THE REGULATED MOTOR CARRIER 


On the surface, the position of the regulated motor carriers would seem to be 
exactly the same as that of the railroads on the question of exemptions for agri- 
cultural products. That is correct, so far as the immediate effect. of destructive 
rate competition is concerned. In some areas, the effect of this competition upon 
regulated carriers has been severe. Operators who have built their business 
largely upon the hauling of exempt commodities, or who have relied upon those 
commodities for a large portion of their backhauls, have seen their profit margins 
almost disappear. 5 

The second quarter of 1950 was a record period for motor carriers generally. 
Taken as a whole, all class I carriers showed increases over the same period in 
1949 of 27.3 percent in revenue, 28.3 percent in mileage, 22.3 percent in tonnage 
handled, and a 37.2 percent improvement in operating ratio. Increases were 
reflected in the figures of every classification of regulated motor carriers, except 
agricultural haulers. They showed small increases in revenues and vehicle miles, 
but tonnage was down 11 percent and operating ratio was up 8 percent. 

These figures emphasize a trend which started in 1947. Up to 1947, regulated 
carriers specializing in agricultural business were building up their tonnage faster 
than the other classifications. Between 1943 and 1947, over-all motor carrier 
tonnage increased by 25.2 percent, whereas tonnage handled by the agricultural 
specialists increased 55.3 percent. But between 1947 and the end of 1949, the 
increase across the board was another 23.5 percent, whereas agricultural tonnage 
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increased only 1.6 percent. In the first and second quarters of 1950, regulated 
agricultural tonnage was below the 1949 levels by 10.5 and 10.7 percent. 

The figures I have cited cover operating results only of those carriers classified 
by the ICC as agricultural haulers. In this group are included only those carriers 
whose business is predominantly the handling of agricultural commodities. There 
is no classification which will reflect the results of exempt competition on carriers 
whose business is predominantly the handling of manufactured goods, but who 
rely on agricultural commodities for a substantial portion of their tonnage. 
However, individual examples are numerous. 

For instance, carriers operating between Chicago and the Twin Cities, have 
always had an unbalanced haul, about 60 percent of their total tonnage being 
west-bound and only 40 percent eastbound. Of the east-bound tonnage, a heavy 
percentage is (or was) agricultural commodities. This group of carriers has 
suffered severely from the cut-rate competition of exempt carriers who seek 
return hauls at almost any price rather than return empty. For a considerable 
period the regulated carriers simply lost the traffic, because the ICC held they 
could not eit their published rates, even though the exempt carrier could. 

Today, however, more and more regulated carriers have ignored the Commis- 
sion’s position and have competed for business on a day-to-day basis against the 
exempt carrier. On the Pacific coast, there have been fluctuations within 2-week 
periods of over 100 percent in trucking rates, with obvious results on operating 
ratios and profits. The depressed rates on exempt commodities are bound to be 
reflected somewhere else in the rate pattern. 

No businessman operating on a margin of less than 10 percent can cut his 
revenues by amounts up to 50 percent on any substantial portion of his business 
and remain solvent, unless he increases prices on other segments of his business. 
That has been the inescapable result. Reduced rates on exempt commodities 
result in increased rates on manufactured articles 

The effects of the exemption do not end with cut-rate competition on agricul- 
tural commodities. Many exempt carriers are not too particular about staying in 
their legitimate field. A trucker arriving in Chicago with a load of Florida citrus 
does not want to go home empty; if he can’t find an exempt commodity to haul 
back, he will very frequently try to make a deal for a return load of manufactured 
or packaged goods. He gets the business in the same way: by quoting a price 
sufficiently below the established common-carrier rate to get the business. The 
majority of law-abiding shippers won’t deal with him, but there are others who 
will. So we find two additional angles: The regulated carrier facing unfair and 
illegal-rate competition, and the legitimate businessman facing unfair competition 
himself, from a competitor who is willing to break the law to obtain lower shipping 
costs, 

The seasonal aspect of much of the agricultural movement develops another 
twist. The regulated carriers in a given section of the country will face only a 
moderate amount of exempt carrier competition during, say, 9 months of the year. 
But during certain seasons, there will be heavy movements of agricultural com- 
modities and the exempt carrier follows that business. So, he shows up in unusual 
numbers at consuming point X during the 3 months of the vear, and his search 
for a back-haul business creates a temporary glut of transportation facilities with 
bad results on all carriers. Both the regulated and exempt carriers starve on 
low-rated back-haul business during this period, and a tendency develops on the 
part of the regulated carriers to cut down their facilities to the low-level demand. 
Then the agricultural movement shifts to some other section of the country, the 
oversupply of exempt carriers disappears, and the shipper of manufactured goods 
finds it difficult to get service where a few weeks before there was an oversupply. 

Serious as the present situation is, most regulated carriers are more concerned 
about the trend and the future effects. 

I have outlined for you the trend which we see developing as the result of 
unregulated competition on the rails, and its secondary effect on highway trans- 
portation. In a nutshell, the ultimate effect of that trend will be the elimination 
of the free, individually owned motor carrier, either through the establishment: of 
transportation cartels or through the taking over of all transportation services by 
the Government. 

But another trend has already developed within the highway-carrier industry, 
very largely because of the growth of unregulated for-hire service, which is gaining 
momentum every day. 

This trend is the gradual development of transportation brokers. It would 
never have become important except for Court decisions which have effectively 
stricken out of the law the limitation of the agricultural exemption to vehicles 
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“not used in carrying any other property for compensation.’’ Ever since the 
inception of highway transportation there have been two generally recognized 
methods of procuring the equipment required for rendering service. The method 
most generally employed is for the operator to purchase or otherwise acquire title 
to the equipment he needs. This obviously requires either capital or credit. 
But another method makes it possible for a carrier (or a broker) to conduct an 
extensive operation without any investment in rolling stock. The procedure is 
simple. Independent owner-operators, men who own their own equipment, are 
employed by the carrier as drivers, and their equipment is leased at the same time. 
In the past, such arrangements were usually on a long-term basis, and where the 
carrier properly supervised the service there was no essential difference between 
that type of operation and that conducted by a carrier with wholly owned equip- 
ment. 

But lax enforcement of the law during the war years, and the sharp upward 
trend in exempt hauling which followed the loose Court interpretations of 1947, 
have changed the operating picture materially. 

During the war, under ODT orders to load equipment to capacity on every 
trip, many carriers began the practice of trip-leasing private or exempt carrier 
equipment for return hauls in order to handle manufactured goods. When Court 
interpretations legalized this practice, it became more and more prevalent. 
Today, thousands of vehicles available for back hauls and the loose operating 
practices which have grown around the system have turned many carriers into 
transportation brokers. 

A sound transportation system can be developed without heavy investment, in 
fact, without any investment in rolling stock. There are many examples of this; 
the railroads lease much of their rolling stock, and many thoroughly sound highway 
operators lease the greater part or even all, of their motor vehicles. But the sound 
transportation company must maintain the same supervision and control over 
leased or nonowned equipment as it does over owned equipment. It is at this 
point that the major difference develops between the properly operated highway 
earrier and the transportation broker. 

As I have said, the sound carrier frequently leases his rolling stock, but he 
supervises it to the same degree as though it were his own. On the other hand, 
the broker who simply arranges for the performance of service by one-way leases 
of equipment owned by exempt or private carriers, seldom exercises a proper 
degree of control over its operation. 

For over 10 years, the Interstate Commerce Commission has been privately 
investigating this situation, and for the past 3 years has been conducting a general 
investigation in an effort to eliminate evils connected with its development. 
The motor-carrier industry itself is divided on the questions presented, their 
positions ranging all the way from approving complete prohibition of all leasing, 
down to those who insist there is nothing intrinsically bad in the present situation 
which requires any change. The great majority, however, favor substantial 
tightening of the regulatory authority, with a view towara eliminating, at the 
least, the broker-type operations which are actually nothing but a lease of oper- 
ating rights to unauthorized and frequently unfit carriers. 

Abuses of the owner-operator system of procuring vehicles range from com- 
pletely ignoring the safety requirements to destructive competition for back hauls 
between the exempt operators themselves, with the unprincipled transportation 
broker taking full advantage of that situation wherever possible. 

To sum up, the opposition of regulated highway carriers to the present exemp- 
tion is based on the following facts: 

1. Rate levels on agricultural commodities are abnormally low, necessitating 
abnormally high levels on manufactured goods. 

2. The exemption promotes abusive trip-leasing practices, damaging to the 
industry’s reputation and its public relations, and further tending to break down 
the rate structure. 

3. We believe the ultimate result of maintaining the present exemption will be 
either the elimination of all carrier-rate regulation, followed by the establishment 
of monopolistic transportation cartels, or the bankruptcy of many regulated 
carriers, followed by nationalization of all for-hire transportation media. 


THE EFFECT ON AGRICULTURE 


Some agricultural interests have opposed any change in the present exemption 
on the ground that unregulated service is both better and cheaper than regulated 
service. Let us analyze these arguments. 


CSS RGB aah Cia RE Rb EAA Iau nS 5 deans hate silts 


As 
cheap 
biddi 
a sury 
is not 

But 
must | 
site di 
and tl 
oppos: 

Anc 
the ur 
obser. 
his rat 
carrie! 
in ope 
does 1 
his pr 
wheth 
meet t 
ing ag 
advan 
anothe 

Anc 
indust 
agricu 
increa 
requir 
movin 
were i 

We 
possib 
mover 
or con 
be res 
necess 
protec 
will b 
traffic 
exemp 
4or5 
of ser 
to be | 
operat 
indust 
mand, 

The 
their ¢ 
of thei 
of the 
and eck 
are th 
ment 
that t 
must ] 
the pri 

For 
anythi 
Gover 
substa 
econor 
States. 
well-be 

We. 
to vol 
agricul 





TV 
er 
rt 
it. 
ng 
to 


in 
is; 
ay 
nd 
er 
us 
ay 
he 
id, 
308 


er 


ely 
ral 
nt. 
ell 

ng, 
ion 
‘ial 
the 
er~ 


m- 


Juls 
ion 


np- 
ing 


the 
wh 


| be 
ent 
ited 


tion 
ated 





DOMESTIC LAND AND WATER TRANSPORTATION 379 


As to cost, there is no question but that unregulated service is frequently 
cheaper at present. Wherever there is an over-supply of equipment, competitive 
bidding for the available traffic forces rates to below-cost levels. There is always 
a surplus of equipment for moves in one direction between areas where tonnage 
is not evenly balanced. 

But, as I have pointed out, below-cost rates for traffic moved in one direction 
must be compensated for by abnormally high rates on traffic moving in the oppo- 
site direction. As matters now stand, agricultural traffic is frequently subsidized, 
and the subsidy is paid by the shippers or receivers of tonnage moving in the 
opposite direction. 

And regulation imposes some costs on motor carriers which are not borne by 
the unregulated carrier. The regulated carrier must be properly insured, he must 
observe good safety practices, pay union wages, maintain terminal facilities, and 
his rates must be published, filed, and open for public inspection; the unregulated 
carrier is not required to do any of these things. Some of the resulting differences 
in operating costs are more apparent than real. The unregulated operator who 
does not keep proper accounts, does not observe good safety practices, and sets 
his prices on a day-to-day opportunistic basis, frequently he does not know 
whether he is making money or going broke, until the day comes when he can’t 
meet the payment due on his equipment mortgage. We do not believe the think- 
ing agricultural interests of the country would insist upon preserving an economic 
advantage which results in creating and maintaining a marginal situation in 
another segment of the economy. 

And it is highly doubtful whether there is any real advantage to the agricultural 
industry in the present situation. As we have already pointed out, low rates on 
agricultural traffic which is competitive between rail and truck has forced higher 
increases on rail-bound agricultural commerce than would otherwise have been 
required. Today, agricultural shippers of grain, citrus, and other products 
moving by rail are paying higher rates than would be necessary if other rates 
were not too low. 

We don’t believe the argument that unregulated service is superior can be 
possibly sustained. The trucking industry recognizes that regulation of the 
movement of agricultural tonnage from points of production to primary markets 
or concentration points is imparcticable. And it is not necessary that such service 
be regulated in order to preserve a sound transportation system. But it is 
necessary that carriers handling business in the regular channels of commerce be 
protected against unregulated competition. And if they are so regulated, service 
will be improved, not hurt. Today, the agricultural shipper moving seasonal 
traffic in large volume to the large consuming centers, depends for his supply of 
exempt service upon transportation brokers who have sprung up within the last 
4 or 5 years. Neither the brokers nor the carriers are regulated. The quantity 
of service depends entirely upon whether the nomadic owner-operator happens 
to be in the vicinity of production in numbers. Whether any particular owner- 
operator is a reliable, safe carrier is wholly left to chance. The regulated trucking 
industry has already proved its ability to provide service commensurate with de- 
mand, and at resaonable rates, wherever it is given a fair chance. 

There was a time in this country when individuals could profitably conduct 
their own business operations without any particular regard for the operations 
of their competitors, and without handing together with their fellows for protection 
of their own commercial interests; but that time has long passed. The strong 
and closely knit organizations of the agricultural industry, both State and Federal, 
are the best evidence of that state of affairs. While generally opposing Govern- 
ment paternalism and excessive regulation, the farmers of the country have found 
that they must protect their own interests by cooperative action and that they 
must protect their financial well-being by some type of cooperative control over 
the prices they receive for their products. 

For rugged individualism, I do not think even the farmers of the country have 
anything on the truck operators. Like you, they are opposed to regimentation, to 
Government hand-outs and to regulation. But we have to recognize that a 
substantial measure of cooperative action is required of every segment of our 
economy under the highly complex system which has been built up in the United 
States. The unregulated exempt hauler is a threat, not only to our economic 
well-being, but to our very existence. 

We submit to you that the well-being of the transportation industry is esential 
to your own well-being. Without a sound, reliable transportation system, 
agriculture cannot be a sound, profitable industry. 
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We urge your careful consideration of possibly the most important problem 
confronting any transportation agency; and we hope you will agree that the best 
interests of both the agricultural and the transportation agencies will be best 
served by measures which protect economic health of both. 





UNITED STATES SENATE, 
ComMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952. 

The committee met, pursuant to adjournment at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on Do- 
mestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF RICHARD P. WHITE, EXECUTIVE SECRETARY OF 
THE AMERICAN ASSOCIATION OF NURSERYMEN 


Mr. Wurre. Mr. Chairman and members of the committee, my 
name is Richard P. White. Iam executive secretary of the American 
Association of Nurserymen, an organization of approximately 1,400 
nursery firms in 46 States of the United States, Puerto Rico, and 
Hawaii. These nurseries are engaged in the production and distribu- 
tion of a variety of types of nursery stock including fruit and nut trees 
of all kinds, small fruit plants of all kinds, plants for reforestation and 
soil conservation use, Ornamental trees, shrubs and ground covers 
used for various purposes including the prevention of erosion along 
highways, ornamentation of our homes, communities, and public 
buildings, and asparagus and rhubarb roots for commercial farms and 
home gardens. 

The association, organized in 1875, incorporated in 1921, is head- 
quartered at 633-636 Southern Building, Washington 5, D. C. 

I appear only in regard to bill S. 2357 which has as its purpose the 
classification of the agricultural exemptions in the Motor Carriers’ 
Act. I have brought with me Mr. Ken Law from Minnesota, who is 
part owner and manager of one of the larger nurseries of that State, 
to give us first-hand information as to what a nursery is and how it 
operates. 

I am appearing before this committee for the purpose of presenting 
testimony that nursery stock which is produced on our firm lands is 
an agricultural commodity in its unprocessed and unmanufactured 
state, and is entitled to such consideration by the Interstate Com- 
merce Commission, Bureau of Motor Carriers. The Interstate Com- 
merce Commission has held that nursery stock is not an agricultural 
commodity for the purposes of part 2 of the Interstate Commerce Act. 
This ruling was in the case MC—C-968. The only evidence that we 
can determine in the Commission’s decision on which that decision 
was based was due to the fact that nursery stock was not generally 
grown on farms, which appeared in the testimony of the American 
railroads and express companies, which was unsupported testimony. 

Senator Bricker. It isn’t true; is it? 

Mr. Wuire. I don’t think it is true. We do grow it on farms. 
| hope to show in this testimony that it is grown on farms. 
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Senator Bricker. Where else is it grown? 

Mr. Waurre. | still think it is grown on farms. 

Senator Bricker. We have a lot of it at home. It is out in the 
open. 

Mr. Wurre. Ohio is a large nursery State. 

Senator Bricker. And it is taken out and replanted just the same 
as you plant corn. It takes, maybe, a longer time. 

Mr. Wuire. My confusion, Senator, is very similar to yours. We 
can’t understand the basis of the decision. 

Senator Bricker. Go ahead. I didn’t want to break into your 
statement. 

Mr. Wuire. I appear to testify on S. 2357 offering an amendment 
thereto for the consideration of the committee. 

I know of no agency of the Federal or any State government that 
does not consider nursery stock an agricultural commodity, except 
the Bureau of Motor Carriers of the Interstate Commerce Commis- 
sion. It is our belief that the Commission must not have complete 
information as to what nursery stock is or how it is produced. 

We think that the intent of Congress in enactment of section 203 (b) 
(4a) and 203 (b) (6) was clearly indicated as having a broad applica- 
tion by the following question and answer which appear on page 
12205 of the Congressional Record, Seventy-fourth Congress: 

Mr. ANDRESEN. What is the definition of the committee with reference to 
“other unprocessed farm commodities?’ What does that include? 


Mr. Sapowsky. Anything that has not been canned or manufactured or 
processed. 


Later on in the colloquoy, Mr. Andresen stated this question: 


Mr. ANDRESEN. This is a very important proposition the gentleman is on right 
now. It is clear, then, that it includes all farm commodities produced upon any 
farm in the raw state ready for market. 

Mr. Sapowsky. On the whole, that is the way the Commission will interpret it. 
Undoubtedly, the courts will give the same interpretation to it. 

In 1941, this matter was before the Congress as a result of the 
introduction of a bill, S. 975, introduced by Senator Gurney of South 
Dakota, proposing to clarify at that time the original intent of Con- 
gress. 

Mr. Joseph B. Eastman, Interstate Commerce Commission, re- 
ported to Senator Wheeler, who was chairman of that committee—and 
I quote Mr. Eastman’s report to the committee that-— 


since horticulture is thus classed as a branch of agriculture, it can be argued that 
this addition 


that is, the proposed amendment 
is unnecessary and that horticultural products grown on farms are already exempt. 


Senator Bricker. How long was that before the order that held it 
was not agricultural production? 

Mr. Wuirs. This was in 1941, and the order that held it was not of 
agricultural production was just 10 years later, in 1951. 

Senator Bricker. Mr. Eastman was then gone? 

Mr. Waiter. That is true, sir. Mr. Eastman wrote to Senator 
Gurney under date of April 16, 1941, as follows: 

While the Commission has not had occasion to decide in any case that horti- 
cultural commodities are included in the term “agricultural commodities,’ I can 


assure you that this is my personal view and that I know of no opinion to the 
contrary among the other Commissioners. 
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Mr. Chairman, if you would like to have the two documents from 
which these two excerpts are inserted in the record complete, I will 
be glad to do it. 

The CuarrmMan. They are documented sufficiently, I think, by 
your statement here. That is sufficient. We can look them up if 
we want to. 

Senator Bricker. The order of 1951 held that all these products 
that you enumerate here at the bottom of page 3 were not in the 
agricultural classification? 

Mr. Wuirs. That is correct. Nursery stock of all types, Senator. 
Nurserymen are engaged in the growing of fruit trees—including 
apple, peach, plum, pear, cherry, apricot, orange, grapefruit and lemon. 
and others—nut trees- including pecans, filberts, English or Persian 
walnuts, black walnuts, and so forth—small fruit plants—such as 
raspberries, blackberries, blueberries, grapes, strawberries—rhubarb 
and asparagus roots, all of which are sold to commercial orchardists 
or vineyardists, or to the suburban and urban home owner for home 
production of edible fresh fruit. In addition to these crops, the 
nurseryman produces plants used for reforestation and soil-erosion 
purposes, and for ornamentation of our parks and parkways, public 
buildings, communities, and homes. 

In the operation of these farms, these specialized crops are grown 
in rotation with other farm crops. In the South, cotton and corn are 
generally used in the rotation along with green-manure crops. In the 
West, wheat or some other cereal crop such as corn, oats, barley, or 
rye is used in rotation with alfalfa, clover, vetch, cowpeas, or soybeans 
as green-manure crops. 

In all cases this nursery stock is produced in open fields for 2 to 10 
years continously before reaching salable sizes. The young plants 
are planted in rows like an other row crop. They are cultivated, 
hoed, sprayed, and harvested as are other crons. The same plows, 
cultivators, sprayers, tools, and the same farm labor are used in pro- 
ducing a crop of nursery stock as are used in producing a crop of po- 
tatoes, cotton, or corn. The same or similar fertilizers are used to 
stimulate plant growth and the same fertilizer distributors are used 
in its application. 

Nursery stock, following digging from the soil for sale and trans- 
planting to commercial orchards or other permanent location must be 
handled with care as it remains a living plant, and must be in a living, 
healthy condition when the ultimate purchaser receives it. Other- 
wise, the purpose of producing it would be lost. Consequently, nurs- 
erymen take great care in digging, storing, and shipping stock. This 
is particularly true of evergreens that, in general, must be dug and 
transported from the fields to their permanent location with a ball of 
earth about the roots. These plants are called balled and burlapped 
or for short B and B. Anything that breaks this ball of earth, or 
permits its drying out, is lethal to the plant. We are consequently 
concerned with prompt direct delivery, with the minimum of handling. 

In every State in which farmers are allowed a lower rate for truck 
licenses, nurserymen are likewise allowed this lower rate, as they are 
classified as farmers. 

The determination that nursery stock is not an agricultural com- 
modity for the purposes of part 2 of the Interstate Commerce Act 
seems to be based on the Commission’s decision to narrowly interpret 
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the term “agricultural commodities” instead of giving it a broad 
interpretation as the Congress surely intended judging from the 
quotations from the legislative history mentioned above. The de- 
cision may also be influenced by a misconception as to what a nursery 
really is. We have repeatedly noted that in our conversations with 
various Government agencies that the frequently held conception of 
a nursery is a small roadside stand where nurse ry stock is displayed 
and sold on a cash-and-carry basis. I would like to point out that 
this is but one of the ultimate ends of the whole distribution process. 
When the nursery stock leaves such a retail outlet, it is not in the trade 
any more and is not being trucked interstate. All the distribution 
of the nursery stock from the nursery farm where it was grown to the 
retail outlet has already taken place. 

In the Seveniy-seventh Congress, first session, a special committee 
was appointed to study the problems of American small business. 
We as an association were asked to supply information to this special 
committee on the current problems of the nursery industry. This 
information was eventually incorporated into Print No. 1. Included 
is a Statement on the size of nursery farms. At that time, approxi- 
mately 100,000 acres of land were devoted to the production of nursery 
stock in the United States with another 60,000 acres owned and 
operated by nurserymen in other farm use. 

The preliminary data from the 1950 Census of Agriculture (I would 
like to insert here that the Census Bureau considers production of 
nursery stock as an agricultural operation) has not reported the 
acreage involved in nursery stock production. It is understood that 
the total acreage will again approximate 100,000 acres. The census 
does report data on 4,643 establishments of which 3,341 are family 
owned farms, 888 partnerships, and 413 organized as corporations. 
These nursery establishments purchased over $2 million worth of 
manure and fertilizer in 1949. If the nurserymen <j} not want to 
distribute this on their farm lands to increase its productivity, lam ata 
loss to understand why they should purchase such a quantity of plant 
food, 

Senator Tospry. They refer to rhubarb. Some rhubarb emanates 
around this committee room. 

Senator Bricker. Not of the edible quality, though. 

‘The CHarrMayv. Not even good for pieplant food. 

Senator Bricker. Did you ever appeal for a rehearing on that order? 

Mr. Warre. We have gone through all the legal processes of the 
Interstate Commerce Commission. We appeared and gave testimony 
during the hearings as to what agricultural commodities were. The 
trial examiner held that the commodities in which we were interested, 
in the nursery stock, were agricultural stock in their unmanufactured 
state. Exceptions were taken to the trial examiner's ruling by the 
railroads and the Railway Express, in which they described a related 
industry and then made the flat statement that nursery stock produc- 
tion was grown in a similar manner, or some such words—1 cannot 
quote them correctly—to which we replied and to which the railroads 
and express agencies again supplied rebuttal testimony, with no new 
evidence added. 

Then came the Interstate Commerce Commission’s decision. We 
immediately petitioned for a reconsideration of the testimony and in 
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the alternative a rehearing, which was denied. Consequently we 
have just exhausted our possibilities over there. 

The CuarrMan. I am curious to know why the Gurney bill came in. 
Commissioner Eastman says that he did not know of any Commissioner 
who differed with him in believing nursery stock was an agricultural 
product. What is the explanation for Senator Gurney intoducing 
that bill at the time? 

Mr. Warre. The explanation was: In 1939, Senator, two of our 
men, one in Yankton, 5. Dak., the House of Gurney, relatives of 
Senator Gurney, and a Delaware concern, the Buntings Nursery in 
Shelbyville, were both notified within a month of each other that 
nursery stock was not to be classed as an agricultural commodity on an 
informal ruling of the Interstate Commerce Commission and at that 
time Senator Gurney, interested in the matter as well as we, intro- 
duced this bill to clarify that situation. After receiving the report 
from Mr. Eastman, Senator Gurney decided that there was no 
further need of pursuing the subject in the Congress. 

The CuarrMan. It would be a natural decision for him to make, 
especially when the Chairman says that he knew of no Commissioner 
who held a contrary view. 

Mr. Wuire. That is correct. That is the explanation. It started 
way back in 1939. 

Senator Bricker. What was the related industry that the protes- 
tants referred to? 

Mr. Waits. They protested generally against the nursery industry, 
tne florist industry, and the bulb-growing industry and we are all in 
the same position and I think they will be represented tomorrow in 
the hearings. 

Senator Bricker. I cannot conceive how you would get an agri- 
cultural product if these are not. They are grown on the land and 
cultivated on the land the same as corn, cotton, and wheat. 

Mr. Wurre. | will introduce, Senator Bricker, just for your ex- 
amination very briefly, after Mr. Law gets through making a very 
brief statement, some photographs bearing out your statement. 

Senator Tosry. They are not animal or mineral products, therefore 
they must be agricultural. 

Mr. Wuire. That is right. 

Senator Bricker. I live in a section where there is a lot of this 
industry and I cannot conceive of it. Have you got a copy of the 
findings of the Commission? 

Mr. Wuire. Yes, sir. 

Senator Bricker. Will vou submit that for the record? 

Mr. Wuire. I will be glad to. It is a long document. 

Senator Bricker. I think we ought to have it at least for the staff 
We are not an appellate court, of course, over the Interstate Com- 
merce Commission, but we might be able to correct some erroneous 
procedures. 

The CuarrMan. We already have that document in our files. 

Senator Bricker. That is all that is necessary, then. 

Mr. Wuirr. Let me refer then in the record, if 1 could, Senator, to 
sheets Nos. 64, 65, 66, and 67 of the Commission’s decision decided 
April 13, 1951, in Docket No. MC-—C—968. 

Senator Tospry. Would it be in order for the chairman to write a 
letter to the Commission, ‘‘ How in the devil did you make such a fool 
decision as that?” 
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Mr. Wuire. You are not asking me that, are you, Senator. 
The CHarrMaAn. We will have the Commission before us one of these 
days, right up here, and we will ask them. All right, you may 
proceed. 

Mr. Wnire. Instead of citing statutory definitions of nurseries as 
Congress has enacted them in the Fair Labor Standards Act and the 
Federal Insurance Contributions Act, or calling attention to adminis- 
trative determinations from the Interstate Commerce Commission 
under part 1 of the Interstate Commerce Act—there is a peculiar 
thing, if I might interpolate: Under part 1 of the Interstate Com- 
merce Act they do consider nursery stock as agricultural commodities 
not otherwise indicated by them—and all other Federal agencies 
which have held nurserymen to be farmers, their employees to be 
farm employees, and their crops to be agricultural commodities, I 
think the most convincing evidence that could be presented to the 
committee would be photographs of our actual farm operations in 
the preparation and tillage of the soil as related to the production of 
nursery stock. 

These pictures should be proof positive that nurserymen are 
farmers and that their crops, including the nursery stock which they 
grow, should be considered agricultural commodities for the purposes 
of part 2 of the Interstate Commerce Act. 

These photographs: I will just hand them to you, Senator, if you 
would just care to run through them while I am completing my 
testimony. They are photographs showing the use of ordinary 
farm equipment in the preparation of soil. The top one I happened 
to see was using a vegetable planter just adapted to strawberry plants 
— harvesting operations and general pictures of typical nurseries 
from California to Ohio. 

There may be some in there from Ohio and other States. 

Senator Bricker. 1 might add further that horticulture and 
nursery work and all come definitely in the agricultural colleges of the 
country. 

Mr. Wuire. That is generally certified. There is so much evidence 
that I just did not want to burden the committee with it, that was all, 
Senator Bricker. 

The CoarrMANn. What about citrus fruits and other fruits that grow 
on trees; are they agricultural? 

Mr. Wuire. They hold that all fresh fruits are agricultural com- 
modities, but the trees that we produce that produce the fresh fruits, 
no. 

The CHarrMANn. That is drawing the line of distinction pretty fine. 

Mr. Wuire. The only thing, it is too fine, Senator. I also want to 
present to the committee a copy of a booklet which will be on the 
bottom of those photographs, a booklet we got out on soil-conser- 
vation practices as related to our farm lands. 

We are engaged rather extensively in the installation and stimu- 
lation of the installation of soil-conservation practices on farm lands 
from coast to coast and border to border. That is that little booklet 
entitled, “Your Nursery and Soil Conservation.” 

I also wish to present for your examination a copy of a little booklet 
which we distributed to the members of the association entitled 
“Your Nursery and Soil Conservation,” which was devoted to advising 
our nurserymen how to establish soil-conservation measures on the 
land to maintain its fertility and production. 
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I would particularly call your attention to the photographs in this 
booklet showing nursery stock on contour, grassed terraces, grassed 
spillway ditches, et cetera. I also call your attention to the tractor 
cultivation operation on the inside back cover page, and the hand 
hoeing operation facing page 5. These men might just as well be 
chopping cotton, or hoeing out weeds in any row crop. 

We have a twofold interest in getting this matter straightened out. 
One immediate and one of longer range. 

1. Immediate problem: Our immediate problem is that of having 
our commodities hauled by for-hire truckers who can pick up the 
nursery stock at our nursery farms where it is produced and haul it 
direct to the retail outlets without going through a transfer point. 

2. Our long-range problem stemming from this decision of the 
Interstate Commerce Commission is concerned with the extension of 
this opinion that nursery stock is not an agricultural commodity to 
section 203 (b) 4 (a) of the act because certainly if we are not farmers 
and our commodities are not agricultural commodities under (b) 6, 
then they can’t hold contrariwise in section 203 (b) 4 (a) in our 
judgment. 

It is important to us that all types of this perishable commodity, 
nursery stock, be delivered as soon as possible to the retail outlet and 
from there to the ultimate consumer in order to prevent deterioration 
during transit. The most important type of nursery stock to have 
delivered direct from the nursery farm to the retail outlet is the 
“balled and burlapped” nursery stock, to which 1 have previously 
referred in the testimony, but which Mr. Law will refer to you. 

It is nursery stock which is dug with a ball of earth around the root 
to prevent damage during the transplanting process. This nursery 
stock is lifted from the ground with a ball of earth about the roots 
which is wrapped in burlap in order to maintain a solid ball of earth 
about the roots. Some nursery stock must be moved with a ball of 
earth, while others can be moved bare root. 

A nurseryman or a consumer who knows how to handle nursery 
stock will always handle a “B and B”’ plant by lifting the ball. The 
uninitiated, such as truck drivers, find it easier to transfer the nursery 
stock from one truck to another, or from one truck to a loading dock 
and then on to another truck, by grasping the top of the plant. 

This is, of course, the easiest way to handle it because there is less 
stooping over. However, it is very harmful for balled and burlapped 
nursery stock because every time a balled and burlapped plant is 
handled by grasping the top of the plant, there is a strain put about 
the roots. Once a ball is cracked, it is questionable whether that 
plant will survive in the transplanting process. 

Consequently, even though we could secure transportation by certifi- 
cated carriers of nursery stock from farm to retail outlet, in many 
cases it would have to go through transfer points subject to possible 
delay and always subject to one or more extra handlings which would 
seriously endanger the continued life of the plant itself. 

If nursery stock is not an agricultural commodity, even though it 
is produced on farms, then nurserymen are not agriculturists or 
farmers, the 100,000 acres of land they own and on which they grow 
nursery stock and in rotation, cotton, corn, wheat, fruit and nut crops, 
green manure crops and everything else that any farmer ever grew, 
cannot be farms, and their 30,000 employees are not farm laborers. 
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This conclusion is contrary to the expressed opinion of Congress 
in both the Fair Labor Standards Act and the Federal Insurance 
Contributions Act, the administrative determinations of every other 
executive agency of Government, including the Budget Bureau, the 
United States Department of Agriculture, the Department of Labor, 
the Department of Interior, the Bureau of Internal Revenue, the 
National Labor Relations Board, the Interstate Commerce Commis- 
sion itself—that is for part 1 of the Commerce Act—when it comes to 
determining tariffs and for the purpose of railroad statistics, and others, 
and also contrary to a long list of State and Federal court cases where 
this question of classification of nurseries, nursery labor, and nursery 
stock has been considered. 

If I might interpolate, Senator: All of these court cases and citations 
from the two laws I have mentioned, and the administrative deter- 
minations, appear in the testimony on this particular case that I 
have already cited. I think you have that in your files. 

The CuarrMan. Do you want to leave this evidence here—this 
exhibit—with the committee? 

Mr. Wurre. If it is of use to the committee, I would be glad to. 

The CuarrMan. We would be glad to have it when the matter 
comes up, for the information of the whole committee. 

Mr. Wurre. I will be glad to leave that then. 

Senator Bricker. Mr. Chairman, it becomes apparent, when there 
is no appeal except if the action has been capricious or arbitrary and 
supported by no evidence whatsoever, the Supreme Court will not 
reverse the Commission if there is any evidence—— 

The CuarrMan. They have stated over and over that the Commis- 
sion is an expert body and they have to go by its expert findings. 

Senator Bricker. | still feel that there ought to be some sort of 
administrative court of review to pass upon questions of fact of this 
kind, where they would not be bound by the laws determined by a 
Federal body. It is practically impossible or useless to go to the 
Supreme Court on a thing of this kind. And you can’t expect them to. 

There ought to be some way in a case of this kind, which might 
not be arbitrary and capricious and in which there might be some 
evidence to support the decision, whereby the case could be appealed 
to some executive tribunal. 

Mr. Wurre. We feel the only place we have to go now is this 
committee and the Congress and we do hate to take up your time with 
such a matter of not general interest, but of tremendous interest to us. 

The CHarrMAN. I am sure we can correct it and I am sure that the 
effort to correct it will find a lot of understanding sympathy in this 
committee. 

I will ask Mr. Jelsma to transmit a copy of your testimony to the 
Interstate Commerce Commission and ask them to testify with respect 
to it in these hearings. 

You may proceed, Mr. White. 

Mr. Wuire. We would respectfully recommend to the committee 
that consideration be given to amending 8. 2357 in such manner as 
to make clear that nursery stock and other horticultural commodities 
are included in the generic or general term “agricultural commodities” 
in section 203 (b) (4a). We believe this could be accomplished by 
inserting after the word “‘agricultural’’ in line 9, page 1, the words 
“and horticultural’’ so that the subsection would read as follows: 
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(4a) Motor vehicles controlled and operated by any farmer, (i) transporting 
supplies to his farm, or (ii) transporting ordinary livestock as defined in section 
20 (11) of this act, or agricultural and horticultural commodities (not including 
livestock or commodities which have been processed— 
et cetera, with the rest of the subsection remaining as proposed. 

In regard to the proposed amendment for section 203 (b) (6) we 
must be opposed to it as presently written as it will remove any possi- 
bility of engaging a “for hire’ trucker to haul nursery stock from our 
farms direct to our many retail outlets, thus compelling a transfer 
from one certificated trucker to another certificated trucker with 
attendant losses of this perishable article, and with attendant delays. 

As I have pointed out, every time a balled and burlapped plant is 
handled, earth balls about the roots are broken or loosened, thus 
endangering the life of the plant. It is most essential for this type 
of nursery-grown plant that we be permitted to obtain point-to-point 
truck delivery—from our farms direct to our retail outlets whether 
— be local landscape nurserymen, housing developments or highway 
jobs. 

If we are not permitted to “hire’’ such service, nurserymen will be 
forced to one of two alternatives—either purchase and operate a fleet 
of their own trucks which most nursery stock farmers do not want 
to do, or enter into a leasing arrangement to lease trucks and operate 
—— with their own employees—and they do not want to do that 
either. 

In either alternative our costs of distribution would increase, and 
this increase would have to be passed on to the consumer. 

Consequently, in lieu of the amendment proposed for section 203 
(b) (6) wah limits the exemption to unprocessed fish, including shell- 
fish, it is our hope that the present wording of the section be retained 
plus the addition of the words “and horticultural” after the word 
“agricultural” so as to make the subsection read: 

(6) motor vehicles used exclusively in carrying livestock, fish (including shell- 
fish), or agricultural and horticultural commodities (not including manufactured 
products thereof) ; or. 

The act as now written, in other words, is satisfactory to the nursery- 
men of the country, provided the Interstate Commerce Commission 
had not ruled that nursery stock was not an “agricultural commodity.”’ 

The CuarrMan. May I suggest this: In both the amendments which 
you have suggested: after the word “agricultural”? why shouldn’t we 
make it ‘‘which includes horticultural commodities.’’ In other words, 
the language which you have submitted seems to add weight to the 
contention that horticultural commodities are not agricultural. 

You say “agricultural and horticultural’ and if we said ‘‘agricul- 
tural which includes horticultural” then we would get horticultural 
back into agricultural. 

Mr. Wuire. That is exactly the way I had it originally, and I do 
not know just why I changed it. Either one, I think, would be satis- 
factory but maybe your verbiage is better, I am not an expert at 
drafting legislation, l admit. Since preparing this statement last week, 
I have gone over the report of the subcommittee on resolution 50 and 
there they seem to maintain that the agricultural exemption should be 
modified, but yet the farmer’s right to hire trucks to go from his farm 
to his retail outlet should be retained. 
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I think another amendment might be made to section 2357 that 
would fulfill our requirements so that the section would read: 

Motor vehicles transporting unprocessed fish, including shellfish to market for 
the fish when catching such fish, or agricultural and horticultural commodities 
for farmers producing such commodities, if such motor vehicles are not used— 
And so forth. 

Apparently this is an attempt in 2357 to limit this exception 203 
(b) (6). 

If the Interstate Commerce Commission had upheld its trial ex- 
aminer in MC-—C-—968 and ruled that nursery stock was an agricul- 
tural commodity, the nurserymen of the country would have no com- 
plaint. The act as presently written would be quite satisfactory. 

The amendments I have suggested would clarify the original intent 
of Congress so that there could be no further separate consideration 
of horticulture, which is but a part of the more-inclusive term agri- 
culture. 

Alternative amendment to S. 2357 proposed by American Associ- 
ation of Nurserymen to section 203 (b) (6): Instead of the proposed 
paragraph starting on page 2, line 9, the following will meet the views 
of the nurserymen and other agricultural producers, we believe: 

(6) Motor vehicles transporting unprocessed fish (including shellfish) or agri- 
cultural and horticultural commodities to market for the fishermen catching such 
fish, or for the farmer growing such commodities, if such motor vehicles are not 
used at the same time or the return trip or customarily in any other kind of trans- 
portation for compensation; or. 

Now, if I could have Mr. Law, as an operator of a nursery, just 
make a very brief statement I would appreciate it very much, Sena- 
tor. 

The CuatrMan. All right. Mr. Law, will you come forward, please? 

Mr. Wuire. I would like to have Mr. Law merely tell you how he 
operates his nursery and the type of labor which he uses and the farm 
equipment which he uses 


STATEMENT OF KEN LAW, LAKE CITY, MINN. 


The CuHarrMan. You may proceed in your own way. 

Mr. Law.’ Mr. Chairman, members of the committee and the com- 
mission, my name is Ken Law. I live at Lake City, Minn., where I 
am part-owner and manager of a 708-acre nursery known as the Jewel 
Nurseries, or should I say nursery and farm. While the emphasis is 
on production of nursery stock, we farm as well. I will try to briefly 
describe how we grow and process and market nursery stock. 

When I use the word “process,” I hope you will excuse me. We 
do not process it. It is processed later on in the hands of others. On 
this 708 acre farm about 360 acres is—— 

The CuarrMan. Is it processed or prepared for shipping? It looks 
to me as though there would be a great difference between processing 
it, putting it in a can or some container, and crating it otherwise pac k- 
ing it so that it can be shipped safely without killing the plant. 

Mr. Law. Quite so. When we sort it and grade it and protect it 
with packing material so it could be t temporarily moved, | presume 
it would not be considered as processing. 

The CuatrmMan. That would be preparing for shipment. 


96736—52 
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Mr. Law. That is right. On this farm we have about 360 acres in 
nursery stock of one kind or another. We have about 154 acres that 
are permanent woods and pasture and about 140 acres that is con- 
stantly in farm crops such as broom, alfalfa, sweetclover, soybeans. 
and occasionally some corn. We have growing in an ordinary season 
upward of half a million plants of one kind or another, consisting of 
shrubs, trees, both evergreen and deciduous, and aomng other things 
upward of 150,000 fruit trees—apple, pear, and plum. In order to 
carry on that undertaking, we have for power four head of horses, six 
farm tractors, five trucks—about 35 people, farm labor most of the 
time. 

Sometimes it runs down to 30, but sometimes in the season it gets 
up close to 50 too, but on the average I would say about 35. In the 

rocess of growing that stock it is necessary to associate it with other 
feniae of agriculture in order to maintain your land. We have a shor: 
range and a long range rotation cycle, so that land ordinarily, in the 
long range cycle, is nursery stock from 5 to 8 years and then in farm 
crops for 3 years before it is brought back again into another nurser) 
growing cycle and in a shorter rotation cycle we will have land eithe: 
under summer fallow or green manuring activity or both for 2 years 
and then turn to a 1 or 2 year nursery crop. 

Our work, the same as that of any other farmer, is highly seasona, 
as I am sure you gentlemen are well aware. The bulk of our nursery 
stock goes to market—80 percent of it goes to market—in the spring 
and I think I should describe briefly to you how it goes to marke 
When we have created these plants and have stored them where 
necessary and graded them and got them in shape to go, we consider 
that the best delivery that we can achieve—by “best’’ I mean best in 
the light of protecting that stock to the ultimate so that it will grow 
when it gets into the hands of the man who ultimately plants it--w: 
consider that the best delivery possible is for the man who buys 
from us to come to us in his own farm truck and take it away ani 
take care of it. 

The next best type of delivery that we have available to us is to 
send it out on our own farm trucks which by the way are farm license: 
trucks, the same as the rest of the farmers in our State, because agai! 
we have maximum control over putting moist packing material under 
the roots and in general protecting it against wind and sun, so that 1! 
will grow when it gets to its destination. 

Probably the third most desirable manner of delivery is to place 1! 
in boxcars, well protected, that is, to make bulk full-car shipment: 
The next most desirable would be to have it hauled—and we do some 
of this although not as much as we would like—in uncertificated truch 
carriers. I put the “uncertificated truck carriers”’ first and will come 
to the certificated later for a very seriously important reason to us 

Either a balled and burlapped evergreen or a bailed nursery stock 
is a perishable product. It is not quite as perishable as an overrip 
bunch of grapes, but it is still a perishable product and it has to hay. 

protection. If we can move it direct from our premises to the premises 
where it is either to be planted or resold, where it can again be pro- 
tected, there is a big advantage, but if we have to put it into the cus- 
tody of people who are not familiar with the handling and care 0! 
nursery stock, and it has to be rehandled through central dockaye 
points, the risk to that stock is much greater. 
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Not only is it greater from a handling standpoint, but frequently 
your routings are such that you would have to put it into a central 
dock facility and then out again. So after the uncertificated carrier, 
would come the certificated carrier, but when we send nursery stock 
out by way of the certificated carriers, we have to handle it much more 
carefully and package it much more thoroughly. 

We shudder when we put balled evergreens or balled trees of any 
kind in the hands of carriers whose help are not skilled and particularly 
sympathetic to the handling of that stuff, so we package in bales or 
boxes and then move some stock by certificated carrier. 1 guess that 
you probably could tell them the percentage that is moved in the 
United States that way. 

I think it is 5 or 6 percent. 

Mr. Wurrer. About 6 percent, Senator, compared with about 25 
percent by certificated carriers and about 30 percent by our own trucks 
and the rest goes by rail. Three years ago we carried about 63 percent 
by rail and this is an interesting figure. Today, another check [ made 
just last week, we are only now shipping about 40 percent of our 
deliveries by rail, due to the increased cost and the decreased service 
that we are getting. 

There is a general trend from rail carriage to truck, that is true, but 
a very small amount by uncertificated. That is just a convenience 
to us. 

Mr. Law. I think in trying to be brief about this that I overlooked 
one thing. In the process of a year’s work on our nursery farm we 
spread somewhere between 14 and 20 carloads of stockvards manure. 
je That certainly is of a direct agricultural nature in effort, I am sure. 

The CHarrMan. It is either agricultural or political, 1 do not know 





DN which. 
* Senator ToBry. Sometimes the two are synonymous. 
| Mr. Law. Iam happy to be testifying before a group that has a good 

- sense of humor. We also use about 4 to 5 tons of phosphate, and 
maybe I should say 4 or 5 tons of treble superphosphate or the equiva- 

ae lent thereof. If we use a lesser percentage of active phosphate con- 

st tent, of course we have to spread more of it. 

gall Senator Bricker. Are you having any trouble getting phosphates 

uch now? 

ul Mr. Law. Some, but we have been able to keep abreast of it, but 
we are told constantly that we may not be able to. 

ce Senator Topey. Is that manure green or is it rotting? 

nits Mr. Law. We stockpile it for a season and.then spread it in order 

om to avoid the weed problem that would go with spreading it too soon. 

ru 


Then we use about 5 or 6 tons of balanced commercial fertilizer— 
20-20-20, when we can get it. 

Senator Tosry. Do vou use any basic slag? 

Mr. Law. No; we do not. We have a peculiar situation in soil 
problems in the nursery, in answer to your question. The big bulk 
of our farm crops and particularly our legumes prefer a more or less 
lime-laden soil to thrive best in, but on the contrary the majority of 
the nursery crops that we grow in our rather diverse nursery inventory 
there prefer a neutral to slightly acid soil, so we do not use lime in 
any form. 

Mr. Wurre. Could you explain the type of cultivation you do and 
Whether this stuff is planted in rows or what? 
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Mr. Law. Practically all nursery stock is planted in rows. 

Senator Toney. Clean cultivation? 

Mr. Law. Yes; it is kept clean cultivated. The thing we found 
most useful is the Farmall AV high clearance tractor cultivator but 
we do some cultivation with horses, some with these walking small 
motored units. 

penpiet Bricker. Nobody thinks of you using a cultivator that 
you push. 

Mr. Law. The last good teamster we had died about a month ago, 
a just are not any more. There are hardly any horsemen avail- 
able. 

Have I covered what you want me to cover, gentlemen? 

The CuarrmMan. We thank you very much. Are there any further 
questions or observations or comments? If not, we thank you for 
your appearance. 

Mr. Law. Thank you, sir. 

Mr. Wuirte. I thank the committee for being patient with us. 

The CuHarrMan. Without objection I want to insert in the record 
four documents. They are letters addressed to me and to other 
members of the committee. 

(The documents referred to appear with other testimony on the 
respective bills with which the documents are concerned.) 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson, Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assist- 
ant clerk of the committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. S. 2357 is designed to correct what has become a large 
loophole in the enforcement of part II of the Interstate Commerce 
Act with reference to the regulation of motor carriers. 

The Congress chose towithhold regulation of the transportation 
of certain farm-to-market and of fishery-to-market products. The 
result has been that equipment on its return haul has invaded the con- 
tract and common carrier field. 

The bill to enable better control of motor-carrier transportation 
is in the public interest and we urge that it do pass. 

Senator Tosry. Were you in this room yesterday when the testi- 
mony was going on? 

Mr. Hoop. No, I was not. 

Senator Tosry. We had a witness bring out the fact that the 
Interstate Commerce Commission had ruled, not in their wisdom 
but in their stupidity, in my judgment, that nursery stock was not 
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an agricultural product and so forth. It is an old ruling but it still 
stands. ‘Trees and bushes and plants and so forth. 


STATEMENT OF R. S. DeBRUYN, MICHIGAN POTATO AND ONION 
DEALERS, ZEELAND, MICH. 


Mr. DeBruyn. Honorable members of the Senate Interstate and 
Foreign Commerce Committee. My nameis R.S. DeBruyn. I come 
from Zeeland, Mich. You will find that spot on the larger maps of 
the country in kind of small print. 

I am here to represent the Michigan Potato and Onion Dealers’ 
Association, a rather small organization, consisting of the leading 
potato and onion shippers in Michigan. While the membership of our 
organization is not large, the members of the association conserva- 
tively market at least 50 percent of the potatoes grown in Michigan 
and one of our members, the Michigan Potato Growers Exchange has 
8,500 grower members. Those members who market onions, ship 
approximately 40 percent of the onions raised in Michigan. 

Michigan ranks third in fall onion production. Frankly, the Mich- 
igan Potato and Onion Dealers’ Association is not a consistently 
aggressive organization, as is the Idaho Potato Shippers Association. 
Our Michigan association is more like a volunteer fire department 
which functions only at times when there is a real need for united 
action such as there is in the present situation. 

I also represent the Michigan Celery Promotion Association. * This 
group is consistently aggressive and functions almost every day, 
probably because the Michigan celery industry in order to stay alive 
has to be aggressive. Celery association members grow or market 
85 percent of the celery grown in Michigan; that it, approximately 
two million crates annually. Our State, according to the United 
States Department of Agriculture, ranks second in summer celery 
production and first in the raising ef early fall celery. 

In the last day or two I have received three or four wires here, 
entirely unsolicited, which I would like to read at this time from 
various other organizations whom I do not formally represent but 
who have asked me to represent them informally. They are as 
follows: 


Marcu 3, 1952. 
R. 8. DeBruyn, 


DeBruyn Co.: 


The Kent Ottawa Horticultural Society, representing 400 fruit growers in Kent, 
Ottawa, Muskegon Counties, Mich., oppose the passage of S. 2357. This bill 
would create a definite hardship on the fruit industry. Anything you can do to 
prevent passage of bill will be appreciated. 

R. Macuiek., 
Secretary, Kent Ottawa Horticultural Society. 


The fruit growers of Ionia and Montcalm Counties feel that United States 
Senate bill 2357 would be very harmful to the best interests of the fruit growers. 
Would you please convey this thought for us when you attend the hearing of this 
bill in Washington. 


WILLARD BRAMAN, 
President, Ionia-Montcalm County Fruit Growers Association. 
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Ionra, Micu., March 3, 1952. 
R. 8S. DEBruyn: 


We as members of a central Michigan apple growers association wish for United 
States Senate bill 2357 to remain in committee. Passage of this bill would be 
harmful to our business. 


R. Leon Pierson, 
President, Central Michigan Pomester Group. 


; GranpD Rapips, Micu., March 8, 1952. 
R. 8. DEBRuyYN: 
Grand Rapids, Mich., units of Pomesters Club is opposed to passage of 8. 2357 
now before Senate Agricultural Committee. Passage of this bill would restrict 
free movement of all Michigan produce. Do all possible to keep it in committee. 


Ernest C. WILDERMARNE, 
Michigan Secretary, Grand Rapids Pomesters Club 

Senator Bricker. Tell us just in what way it would do that. 

Mr. DeBruyn. Would restrict the free movement? 

Senator Bricker. Yes. 

Mr. DeBruyn. Approximately 9 percent of the apples are moving 
by truck today. Most of those apples, if not all of them, move on 
unregulated trucks. The passage of this bill would change that whole 
picture inasmuch as refrigerator cars are short, which we have to use 
in shipping produce. We will be seriously hampered. 

Senator Bricker. Why would it prohibit it? 

Mr. DreBruyn. Prohibit the movement of trucks? 

Senator Bricker. Yes. I do not think it does. I may be wrong 
about it. 

The CuatrMAN. I do not think it does, either. 

Mr. DreBruyn. As I understand the bill, the only trucks that would 
be permitted if this bill were passed would be farmer-owned trucks and 
trucks that were permitted by the Interstate Commerce Commission. 
Is that right, sir? 

The CHarrMAN. Well, contract carriers can always be used. 

Mr. DeBruyn. Those that are permitted, though, by the Commis- 
sion, that have a license from them. 

The CuarrMaANn. Contract carriers can always operate. 

Mr. DeBruyn. Would a license be required from the Commission? 

The CHarrMan. They are certified by the Commission. 

Mr. DreBruyn. We have found that certified carriers are required 
to haul produce from certain designated originating points to other 
designated delivery points, and just are permitted on certain com- 
modities, where under the system today we have thousands of free- 
lance trucks who follow the various deals that are on where they are 
needed. 

The CuarrMAN. They are completely unregulated and they are liv- 
ing in a world where all other forms of transportation are regulated. 
They escape regulation. Do you think there is anything fair about 
that sort of arrangement? 

Mr. DeBruyn. Yes, I feel as primarily a farmer and a citizen— 
I think farmers are generally independent—that we have too many 
regulations today as it is without trying to put more into effect. 

The Cuarrman. It would probably a to the advantage of some 
folks if we did not have any regulations at all in the transportation 
field, but then we would have chaos and I am sure that is the reason 
that we have regulations at all—to escape from chaos. But to try to 





operat 
anoth 
Mr. 
past 2 
a mu 
systen 
The 
servin 
receiv 
under 
regula 
large | 
umbre 
Mr. 
today 
trucks 
experi 
small- 
go to 
and ge 
to sts 
busine 
The 
out of 
doing. 
oppre: 
equal 
Of « 
any ti 
It doe 
Mr. 
of the 
l wou 
produ 
haulec 
are six 
indust 
saw Ww 
State | 
busine 
to tak 
comm 
The 
Mr. 
withor 
The 
distin 
tinct 
and e 
that i 
are yo 
Mr. 
ret in) 


The 








fs 


~I 


er 
n- 


re 


me 
on 
on 





DOMESTIC LAND AND WATER TRANSPORTATION 395 


operate with some of them under one system and the others under 
another, is not fair, certainly. 

Mr. DeBrvyn. I think it has worked out very well during the 
past 20 years that this truck transportation has grown up. We have 
a much more efficient system of distribution under our present 
system than we could possibly have had before under the old system. 
' The Cuarrman. All of the unregulated carriers who have been 
serving you could, undoubtedly, under the “grandfather provision,” 
receive a certific ate as a contract carrier, and then you could come 
under some regulation of the ICC. It is a difficult thing to have 
regulations in the transportation field and at the same time have a 
large segment of the transportation field entirely out from under the 
umbrella of regulation. 

Mr. DeBruyn. Senator Johnson, most of the unregulated carriers 
today are small owners who perhaps own one or two or three or four 
trucks at the most. <A lot of them are veterans who gained their 
experience in World War II and came back after the war and set up as 
small-business men. They have not the facilities or the ability to 
go to the Interstate Commerce Commission and get those permits 
and go through all the necessary forms and keep the necessary records 
to stay in business. You would put thousands of independent 
businessmen out of business if you tried to regulate that. 

The CHarrMan. I do not think you would put a single one of them 
out of business. I think you would just keep track of what they are 
doing. They would come under regulations which would not be 
oppressive in the slightest degree, but which would give them an 
equal opportunity with the regulated carriers. 

Of course, you understand that the bill does not in any way affect 
any transportation that belongs to or is controlled by the farmer. 
It does not affect that. 

Mr. DeBruyn. That is right. That-is a very small part, though, 
of the present picture. Very few farmers own long-distance true ks. 
| would say less than 2 percent today. So the vast majority of the 
produce—fresh fruits and vegetables—being hauled today are being 
hauled by these unregulated carriers. They are not farmers: They 
are small-business men. It is the last segment of the transportation 
industry where a small man can stay in business and succeed. You 
saw what happened when our common carriers Were put under Inter- 
state Commerce regulations. The only people who can get into that 
business today are big concerns with a lot of money who have lawyers 
to take care of their interests and the small man cannot be in the 
common carrier business today. 

The CHarRMAN. We had to have megulations, did we not? 

Mr. DeBruyn. Perhaps you did, but we are getting along fine 
without that regulation in—— 

The Cuarrman. You are getting along fine because you have a 
distinct advantage—or at least these carriers think they have a dis- 
tinct advantage—in not being required to be regulated whatever, 
and competing with the regulated carriers. Of course they think 
that is fine. Now, are you speaking on behalf of these carriers or 
are you speaking on behalf of agriculture? 

Mr. DeBruyn. I am speaking on behalf of agriculture and as I 
get into my——— 


The CHarrman. Do you have any interest in any truck line? 
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Mr. DeBruyn. No, sir; 1 do not own a single truck nor do I have 
an interest in any trucking company. 

The CHarrMAN. You are not an agent for any of them? 

Mr. DeBruyn. No, sir. I am speaking entirely in the interests 
of the fresh fruit and vegetable industry, principally that segment 
of the industry from Michigan, Illinois, Wisconsin, and Minnesota. 

Senator Bricker. Where is your market generally in the Michigan 
territory? 

Mr. DeBrvuyn. In commodities which I handle it is generally 
east of the Mississippi River and on south to Florida, New York, 
and the whole eastern section east of the Mississippi River. 

Senator Hunt. What is your particular picture in this business? 

Mr. DeBruyn. I am a so-called shipper. We have been growers. 
At present we are not growing anything. Perhaps you would term 
me as a middleman. 

The CuarrmMan. Broker? 

Mr. DreBruyn. Broker. We handle these various commodities 
for the farmers, either buy them outright and then sell them in the 
various markets like Atlanta or Nashville, Tenn., and arrange the 
transportation, or we handle that commodity on commission for the 
grower and then ship it. We have no interest in transportation, no 
financial interest in it other than using it to deliver our agricultural! 
produce—fruits and vegetables—to the consuming markets. 

The CuarrMAN. You naturally, have a great niany friends in that 
industry—people with whom you have dealt over the years. 

Mr. DeBruyn. Yes; I wouldn’t call them friends. I would say 
business associates in the sense that we associate with those men 
every day just like we associate with the railroads or with our suppliers 

r farmers. They are not necessarily friends. We are on friendly 
oa rms with them. 

The CHatrMANn. You may proceed. 

Mr. DeBruyn. I have one more wire here: 

The Oceana County Pomesters Club reports that it is opposed to Senate bill 
S. 2357 pertaining to produce haulers permits. 

VeLo BurMEIstER, Secretary. 

I am secretary and treasurer of the Michigan Potato and Onion 
Dealers’ Association and a director and past secretary of the Celery 
Association. My business is shipping fresh vegetables, principally 
onions, celery, and carrots. 

Since July 1951, we have shipped approximately 2,500 carlot 
equivalents of this produce and we are, I believe, the largest shippers 
of onions, and second largest shippers of celery in Michigan. Some- 
times I feel that we lead a Dr. Jekyll and Mr. Hyde existence. On 
the one hand, we are so-called small-business men, whom the Govern- 
ment through its various agencies, particularly in our case, the 
Department of Agriculture, tries to help. 

On the other hand, we shippers are often classed as “middlemen,” 
a term that to many minds has an unfavorable connotation because 
they believe the middleman has become an obsolete cog in our pre- 
sent distribution system. Argument 4 in favor of S. 2357 leads 
me to believe that its proponents have the same idea. Now, we 
believe that the function of the shipper is to find a market for the 
farmer, to help him to prepare his product so that it will be accepted, 
and to secure necessary transportation. Just as the farmer needs us 
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to perform these services for him, the 
outlets need our help in locating the 
tities needed. 

We are the link between the grower and receiver. 
specialists in this line we can perform these services more efficiently 
and with less expense than either the farmer or receiver could do. 
acting for himself. For instance. any saving in freight, because of 
intense competition, is passed directly back to the farmer. Our own 
profit during the past season amounted to only $10.61 per car lot 
equivalent, and our gross costs of marketing the growers’ produce w 
8 percent of the value of the product at shipping point. 
is comparable to the handling char 
shippers and cooperatives, 

Transportation methods, and distribution machinery, like every- 
thing else, grow from necessity. During the thirties truck transporta- 
tion of fruit and vegetables to distant markets from Mi 
other nearby States came into existence. Prices of fresh fruit and 
vegetables during the depression years were disastrously low because 
of the limited buying power in a period of overproduction. Railroad 
rates from Michigan, Illinois. Indiana, and Wisconsin to the South 
were extremely high. 

I believe it was brought out that there were some inequalities in 
the various sections. That is what I mean here. 

This situation is still somewhat true today and railroad rates to 
these points still appear out of line when compared with rates to 
other sections. In order to reach southern markets at 
enough to gain consumer acceptance and at the same time to net the 
grower at least production costs. we as shippers whether independent 
or on a cooperative basis, had to cut corners talking now of the 
1930's. After repeatedly asking the railroads for lower rates and 
having consistently been refused. especially by the Southern Freight 
Association, we began to use trucks. 

The first truck service was certainly not entirely 
winter, loads were sometimes damaged by frost and ; 
were overheated. At that time the service was slower than it is today. 
While it was as fast as rail service, it was in many cases no faster, 

As one of the first shippers in Michigan to use truck transportation, 
[ can say, and I speak from experience, that even in the early days of 
truck transportation the truck service from a damage claim stand- 
point was no worse than rail shipment damage. Railroads south of 
the Ohio River did not then, and ] think do not today, provide heater 
service in cold weather and I think even the mémbe 
from the South will agree that occasionally 
Deep South. 

Even in the North the rail carriers refused carriers protective service 
in the Central and Eastern Freight Association territory until it w 
forced upon them two years ago. In summer often cars as well 
trucks arrived in Southern markets without ice. 

By 1940, truck transportation had grown apace. Truckers soon 
realized that special equipment was needed and most trucks today are 
insulated vehicles that usually provide either ice bunkers and blowers 
or mechanical refrigeration. ‘In winter. these insulated trucks carry 
portable heaters and we can ship almost 
without damage. 
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In most instances trucks are able to get to destination while the rail- 
roads are still clearing their snow-bound yards. Railroads have not 
kept pace with new developments, and at present can provide a very 
limited number of fan-equipped cars during the summer and anti- 
quated and uncertain heater service in winter. 

Five arguments for bill S. 2357 advanced by its sponsors are set forth 
in a circular which was attached to the copy of this bill furnished me by 
Senator Ferguson. May I comment briefly on these arguments? 

Item 1 claims that unregulated carriers hauling exempt agricul- 
tural and fish products interfere and compete unfairly with previously 
established agricultural specialty haulers. This statement, I believe, 
is not true. Aside from the railroads, I, in my experience, know of 
only one permitted trucking company who hauls fresh fruit and vege- 
tables from Michigan. This concern has three trucks and their equip- 
ment is certainly no better than the so-called independents. Rail- 
roads, it is true, are established carriers and have lost business to 
trucks, but they, with the exception of the Santa Fe, Southern Pacific, 
and other far-western roads, are certainly not specialty carriers, and 
it is mainly through their indifference to changing conditions, that the) 
have lost this business. 

Item 2 claims destructive price-cutting alternating with excessive 
shipping costs have resulted, since the seasonal nature of agricultura! 
production causes either an overabundance or a shortage of truck 
transportation. Agricultural production is seasonal, but because 
present unregulated truck transportation is flexible, a shortage of this 
transportation is usually very temporary. 

Many of the trucks we use are like the migrant harvest labor used 
for wheat harvesting in the West. In a couple of weeks they will be 
hauling strawberries from Louisiana and Arkansas, then moving to 
Tennessee, and later to Indiana and Michigan. In the early summer 
they start hauling peaches from Georgia and South Carolina and then 
move North as the deal advances. 

When the Michigan celery harvest commences in June they will 
haul celery back south on the return trip. Interstate Commerce 
regulated trucks are not flexible as they are usually permitted to travel 
only from certein originating points to specified destinations. They 
are also limited to carrying certain commodities and are so hampered 
by rules and regulations that to depend on them would be utterly im- 
possible in peak seasons. 

Rates do vary with supply and demand, but in 20 years of shipping 
we bave never experienced excessive truck shipping costs. Ou 
regular rate on onions to Atlanta, Ga., for instance, is 40 cents per bag. 
In early 1950 for 2 weeks we were forced to pay 50 cents and when 
onion prices went below production costs in the spring of 1950, we 
shipped 8 or 10 loads at 30-cent rate. And I can truthfully say that 
that is the most variation we have ever had in rates. 

Senator BRIcKER. There is no filing of these rates at all by contract’ 

Mr. DeBruyn. They are all by contract, sir. Usually the various 
associations like our celery association, get together before the dea! 
begins and set a schedule of rates which we try to maintain and we 
usually try to get the truckers to agree to those rates. That is the 
usual procedure—set the rates for the entire season. 

Senator Bricker. Is there a good bit of competition between these 
truckers? 
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Mr. DeBruyn. At times there is; yes, sir. 

Senator Bricker. Where are the headquarters of most of them? 

Mr. DeBruyn. Many of them do not have headquarters. 

Senator Bricker. Just where they hang up their hats? 

Mr. DeBrvuyn. Just itinerants. There are quite a few in our area 
at Grand Rapids, Mich., located on the wholesale market there, and 
they haul citrus fruit north and they haul our products back south. 

Senator Bricker. So they ltave got a two-way haul? 

Mr. DeBruyn. Yes. In the summertime they haul peaches and 
melons north and celery and onions south. A lot of these men are 
veterans who wanted to get into business. They had experience in 
trucking during the last war. 

Senator Bricker. Do they carry insurance? 

Mr. DeBruyn. Most of them do. 

Senator Bricker. Insurance protection? 

Mr. DeBruyn. Most of them do; yes. In cases where they do not, 
we cover each truck that we use by cargo and also public liability and 
property damage insurance. I will get to that in a moment. 

Item 3 claims that cutthroat competition has caused many 
farmers to purchase vehicles uneconomically. ‘The onion and 
celery farmers in Michigan, Illinois and Wisconsin, the territory 
with which I am familiar, own an extremely small percentage, prob- 
ably not more than 2 percent, of the long-distance trucks used in 
transporting their produce. This is an age of specialization. The 
farmer today must concentrate his attention on growing and harvest- 
ing. He cannot spend his time worrving about shipping problems 
ard least of all managing a truck operation. 

To manage a truck operation is a business by itself. Most truckers 
today are small businessmen who own anywhere from 1 to 10 units. 
Many of them drive themselves and a surprising number are veterans 
of World War II, who bad experience driving trucks in the Army. 

Item 4 states that any savings in lower rates are usually small 
and the profit derived usually goes to the middleman. It also claims 
that the producer runs a risk in shipping via unregulated transporta- 
tion due to; one, lack of insurance; two, lack of terminal facilities 
and three, faulty refrigeration. I think we have already covered the 
matter of refrigeration. The lack of terminal facilities also results 
in an elimination of terminal charges. This results in a definite 
saving to the grower because his produce can be picked up directly 
at his farm ak: there is no cost of first transporting it to the nearest 
town or railroad siding, and that is a tremendous item for the farmer. 
It costs at least 5 cents a package on onions and celery to haul it to 
the railroads. 

Senator Bricker. Most of it is delivered directly to the retailer? 

Mr. DeBruyn. It is delivered directly to the wholesaler in the 
large cities and it also reaches the wholesaler in the small cities with- 
out going through an intermediate wholesaler in the large cities 
because we can > off part truck shipments in the smaller towns. 

Nor is he exposed to a risk without being covered by insurance. 
In our case, every load is protected by a blanket cargo policy, and in 
addition, as a safeguard to the general public, every truck is covered 
by blanket public liability and property-damage insurance. I wish 
to interject at this point that we as shippers do not own a single 
truck nor do we own an interest in any trucking company. 
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Item 5 claims that less than carload shipments are avoided, thus 
penalizing the small farmer. It is true that it is much more economi- 
cally desirable to ship carlot quantities. Truckers will haul small 
lots at comparably higher rates. 

Their rates will be no higher than the rail rates on less-than-car- 
load quantities but we try usually to sbip in truckload or carload 
quantities because the rates are much cheaper and we can do that. 

However, the small farmer is vastl¢ helped rather than penalized 
by flexible truck transportation. Unregulated trucks can and do 
pick up loads at several different farms without extra cost, an advan- 
tage not possible by rail, and I am sure that it would not be possible 
by permitted carriers because they do not want to go to that trouble. 

Senator Bricker. What if they had to? 

Mr. DeBruyn. If they were forced to, I suppose they would. 

Senator Bricker. They have got to accommodate the public. 
That is part of a common carrier operation. 

Mr. DeBruyn. It is unusual procedure to pick up less than truck- 
load quantities at the same rate but the carload carriers do, possibly 
due to competition. Only last week we had a load from six small 
farmers at no extra cost, as happens in some form almost every day. 
I think today we are picking up a load from three farmers and we can 
accommodate these small people and also accommodate our customers 
by giving them mixed loads. One farmer may raise celery, another 
one may have carrots. 

Senator Bricker. What are you shipping out now? 

Mr. DeBruyn. At present we are shipping only onions. Our 
slack season is just around the corner. We start celery in June and 
that lasts until about Thanksgiving. May I proceed? 

Senator Bricker. Surely. 

Mr. DeBruyn. Since 1940 our entire distribution set-up has been 
predicated on unregulated truck transportation. Time permits 
me to furnish the data on only a limited number of commodities which 
information was furnished me by the United States Department of 
Agriculture 

Senator Bricker. Since what year did you say, 1924? 

Mr. DeBrvyn. Since 1940. Since 1940, the entire distribution 
set-up has been predicated on unregulated truck transportation. 
Time permits me to furnish the data on only a limited number of 
commodities, which information was furnished me by the United 
States Department of Agriculture through their Market News Service 
from Benton Harbor, Mich. The Market News Service furnished 
this information on six commodities which indicate average truck 
movement on each for the 5 years 1947-51. I will read only the totals, 
but I ask that the attached report be incorporated in the minutes of 
this hearing. I have that report for you. 

(The document referred to is as follows:) 





Report oN TRucK MOVEMENT OF MicHIGAN FresH FRUITS AND VEGETABLES 


The rail figures reported are official figures assembled and reported by the 
Transportation Section of the Fruits and Vegetables Branch, United States De- 
artment of Agriculture. The truck figures have been assembled from Market 
Yews reports and annual fruits and vegetables summaries issued from the 
Benton Harbor, Mich., office. Because of the many highways and outlets over 
which trucks may travel and the widely scattered points from which trucks move 
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within the State, there is no exact method yet devised for securing truck’ ship- 
ments with a guaranteed degree of accuracy. Figures of truck shipments con- 
tained in the following report are assembled from actual reports from dealers, 
shippers and packers of the produce industry of Michigan and in themselves are 
accurate to a certain degree. It is widely recognized however that if accurate 
and minute reports could be obtained, these truck shipments would, in most 
cases, be considerably higher than shown. All figures are for calendar years. 


APPLES 


! 
' 


| Shipments 
| Total all rail | Percentage 

and truck by truck 
Rail Truck 


631 11, 835 
249 2, 765 
620 6, 5R5 
421) 3, 933 


538 , 260 


2, 458 9, 378 


CELERY 


Total 
ONIONS 


3, 769 


2, 874 


2) 038 
1,311 
1, 501 


Total ; 11, 493 
PEACHES 


5Ol , 243 
342 » 2a 
118 
391 

441 


Total 1, 352 | 22, 517 


' Does not include volume shipped direct from farms nor volume from certain areas in eastern parts of 
State 

? Truck shipments are not reported in Michigan. The figures used above are estimates based on reports 
received from various dealers and shippers and are not enlarged to take that volume which moves direct 
from farms and small packing houses. Rough estimates indicate that at least 95 percent of all Michigap 
celery has been shipped by truck for the past 5 years. 

No actual figures of onion truck shipments were made in 1947 and previous years. 1947 is estimated based 
on reports from shippers and dealers. Since 1948, 35 shippers ard dealers in the State have closely coop- 
erated in reporting their truck shipments of onions on a bimonthly basis. These figures are considered by 
the trade to be 90 to 95 percent correct. 

‘ These figures are based on exact reports from the Benton Harbor market and reports from the large 
associations packing peaches. Dealers in the area were contacted and their reports of direct from farm 
shipments were also incorporated. Even so, the accuracy of the truck-shipment figures wou'd probably 
prove much lower than actual. Being comparatively close to the main points of distribution the time 
factor between rail and truck make rail shipments impractical. 
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POTATOES 





‘ Figures used for Michigan potato truck shipments are furnished by the Federal-State inspection service 
and are taken from imepestion eurtientes and assembled. No consideration is given to the t volume 
moving by truck direct from farms. Various estimates received from active members im the Michigan po- 
tato deal indicate the true figure would be close to 8 to 1 rather than the 2 to 1 indicated. 

¢ Truck figures shown here are taken only from Benton Harbor market records. There is no indication of 
what volume moved direct from farms but reports indicate it is considerable or approximately 35 to 40 per- 
cent of all truck movement, 


In analyzing the Michigan truck situation practically all the important south- 
western producing area fruit and vegetable volume is moved by truck. This is 
indicated by the heavy volume moving over the Benton Harbor market of which 
at least 95 percent is shipped by truck. While as previously mentioned, no 
accurate figures are available for the actual truck shipments, it is not unreasonable 
to assume that other areas of the State would follow that pattern. From various 
reports received from reliable members of the trade, the actual truck-shipment 
figure should fall conservatively between 85 to 90 percent of the total movement 
going into interstate channels. 

The foregoing items were selected for their importance and completeness of 
record. By combining totals of all items, it is clearly brought out just how 
important the truck is in the Michigan fresh fruit and vegetable picture. 
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Using incomplete records for truck shipments, the percentage still shows a 
total of 77.6 percent of all shipments moved by truck. As previously mentioned, 
if complete records were available, this percentage would very likely be around 
85 to 90 percent of the total movement. 


Mr. DreBrvuyn. Michigan potatoes, 65.1 percent move by truck; 
Michigan apples, 88.7 percent move by one ; Michigan celery, 93.1 
(last year it was 97 percent); Michigan onions, 64.5 percent; Michigan 
potatoes, 66.2 percent; Michigan peaches, 95.8 percent. In talking to 
one of the berry shippers only yesterday he told me that 100 percent 
of the strawberries and other berries that were raised in Michigan are 
moving by truck. I do not have those figures officially. 

I think that you can readily realize from these figures that if agri- 
cultural exemptions are removed, our entire distribution set-up will 
be disrupted. Benton Harbor farmers’ market is one of the largest 
in the entire country and a model for other farmer markets that have 
grown up in other States. 
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Senator Bricker. Practically all of that hauling by truck is done 
by these unregulated independent carriers? 

Mr. DeBruyn. Yes, sir. 

Senator Tosry. The nonskeds? 

Senator Bricker. Any of it by contract carriers at all? 

Mr. DeBrvuyn. I personally know of only one contract carrier that 
hauls for Michigan. He hauls to Norfolk, Va., and hauls peanuts 
back. He is much less than 1 percent of the total. 

Senator Hunt. When your trucks take celery and onions down 
South and they do not happen to find any strawberries or watermelons 
and things of that kind to bring back North, do they ever pick up 
other lots of household goods and things of that kind? 

Mr. DeBrvuyn. No, sir; they have been arrested a few times for 
doing that. They occasionally go to some of the larger truck lines 
and try to trip-lease back. If the truck lines are crowded with 
freight, they may trip-lease an occasional truck. Oftentimes they 
have to come back empty, but they are rather resourceful and they 
vet sweetpotatoes or something to come back home. 





° Senator Tosry. Is it not a matter of common sense if I can get a 
: cargo back, why should I not do it? 

Mr. DeBruyn. Yes, sir; itis. 

r- Senator Topry. It seems to me we ought to knock that in the head. 
4 Free enterprise has gone to the wind in this countr y. 

‘a Mr. DeBruyn. Thank you. I am glad to hear you say that. 
is As I said, a small man out of the Army could buy a truck and set up in 
h business for himself. Most every other field you have to go and work 
le for somebody else. 

18 Senator Bricker. Of course transportation is a part of the public- 


nt utility field. It has long since passed out of the realm of free enter- 


nt prise. Itisa regulated business and of course c harged with the public 
> interest. The problem that we have got here is whether or not a por- 
a tion of it shall remain regulated and a portion of it remain untouched 
and whether or not one segment of the shipping public will be served 
BT with an unregulated free-enterprise system and the rest of the public 
40 will be submitted to a regulated carrier system, That is the problem 
that we have got. 
c Senator Tosey. I think somebody needs a legislative cathartic. 
oe Senator Bricker. I- think maybe we have been having too many 
? of them. On the other hand, you have got a competitive situation 
“e here between those who have to pay the charges of regulation, who 
have to be confined to certain routes, who have to enter into contracts, 
a and those schedules are filed also with those who have absolutely no 
2 1 regulation, no responsibility to any public authority at all, and it 
se largely comes under the exemption here of agricultural products 
rhe which were exempted in the original bill so as to protect the farmer in 
at getting his stuff to the market himself and getting his stuff back from 
ai the market. : . 
Here is a great industry built up around it so the other carriers— 
Ss ; and I am simply presenting the issue that we have got, not arguing 
will for or against—so the other carriers say has crowded into their business 
ae tre mendously and is taking a lot of their returns, the regular carriers, 
a the contract earriers and so forth. 


So it is not a simple problem of saying whether or not this business 
shall be regulated or not regulated. I “for one would like to see no 


ti 
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regulated business, but yet in a complex society such as we have now 
and with the truckers using the highways, you just cannot do it that 
way, that is all. You just cannot do it that way. 

Mr. DeBruyn. I must agree with you, Senator, that some of the 
present carriers are being hurt, especially the railroads. 

Senator Bricker. I do not think this hurts the railroads as much 
as it does the other truckers. We have not had as many complaints 
from the railroads here, did not in the 1950 hearings, as we did from 
the other truck carriers. 

Mr. DeBruyn. As far as fresh fruits and vegetables from Michigan, 
though, we do not have any other carriers except the railroads. 

Senator Bricker. There are no common carriers by truck then? 

Mr. DeBrvuyn. No, sir. 

Senator Bricker. No contract carriers except the ones that you 
mentioned? 

Mr. DeBruyn. Yes, sir; that is correct. The common carriers 
usually haul say from Grand Rapids to Chicago and they have to 
transfer the loads. You could not possibly use those common-carrier 
trucks on produce. They are not set up for it. They do not have 
refrigerator trucks. They would freeze your product. 

Senator Bricker. Go ahead. I just wanted to emphasize though 
that we have got more of a problem than just deciding whether this 
shall be a free and unregulated business or regulated. 

Mr. DeBrvuyn. According to Market News’ estimate, no less than 
95 percent of the volume handled on this market moves out by truck. 
Passage of this bill would virtually destroy the value of this outlet for 
the growers and result in serious confusion until new shipping tech.- 
niques could be developed. 

Gentlemen, in 20 years’ experience, I have found unregulated truck 
transportation dependable and a tremendous advantage from the 
point of service to large and small farmers alike. Savings in rates on 
individual units may seem to be small, but because of the tremendous 
volume they amount to several hundred dollars a year to the average 
farmer. 

When you can save the farmer a nickel a bag on the onions he 
produces by picking them up at the farm and if he produces 10 cars 
that is a considerable saving. That applies to every product I know 
of. The rates are enough lower than the rail rates so I can save 
them a nickel or a dime on a load—— 

Senator Brickrer. Are the rates so important as the convenience? 

Mr. DeBruyn. They are both important. I will get to the speed 
of that transportation in a moment. 

After building up a distribution system based on unregulated truck 
transportation over 10 to 20 years, this bill, if passed, would prove 
utterly disastrous to the fruit and vegetable.industry. Because of 
the lack of flexibility of regulated ok carriers and the inability of 
the small independents to go through the complicated process of 
securing necessary permits, the bulk of the traffic would revert to 
the railroads. This would throw thousands of independent small 
truckers out of business and thousands of trucks would revert to the 
finance companies. 

Farmers would once more be forced to the extra expense of hauling 
their produce to railroad sidings. Small growers would be penalized 
because they produce less than carlots. But still worse, many of us 
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seriously doubt whether the railroads could furnish enough empty 
cars to handle the extra business. 

Even today refrigerator cars are short and with only limited quan- 
tities moving by rail, we often wait 2 to 4 days for empty cars. 
In peak seasons our produce would spoil for lack of transportation. 

Senator Bricker. Has your refrigerator service in these trucks 
been satisfactory? 

Mr. DeBruyn. Very satisfactory. They tailor-make these trucks 
to suit our needs. 

Senator Bricker. I know. It has simplified it a great deal. 

Mr. DeBruyn. Yes, sir. Receivers too have geared their opera- 
tions to fast-truck delivery. Present running time to Birmingham, 
Ala., for instance, is about 48 hours. We do well to get the same 
merchandise to Birmingham by rail in 120 hours. This means that 
the receiver in Birmingham can anticipate his requirements 4 or 5 
days in advance instead of 7 or 8 days via rail. This results in lower 
spoilage and makes it possible to carry smaller stocks. That is very, 

very important because there is a lot less spoilage on perishable 
items like strawberries and celery and items like that where they do 
not have to carry the stock and do not have to anticipate their wants 
so far in advance. 

Senator Bricker. Not only do they carry lower supplies, but they 
also get them from the produce rin much less time. 

Mr. DeBruyn. Yes, sir. It is much fresher and it takes less ice 
to get there. 

Speaking now for the Michigan celery industry, which has suffered 
severely from a postwar slump: After 3 years during which the farmer 
netted less than production costs last year, the celery farmer again 
made a modest profit. It is true we had favorable growing conditions, 
but much of this success was due to the fact that we were able to 
reach small markets swiftly with part loads, tailor-made to fit receivers’ 
needs and with very little spoilage. The Michigan celery industry is 
fighting for its very life—the passage of this bill would seriously inter- 
fere with its continued existence. 

Gentlemen, we as small farmers and small-business men want a free 
economy. Neither the celery industry nor the onion industry, I am 
proud to say, has ever asked for or received Government subsidy. 
That is something that even the potato farmers do not want repeated. 

We are not here to ask for Government help. All we ask is that 
you allow the fresh fruit and vegetable industry opportunity to work 
out its own problems, including its transportation problems, without 
Government interference and without costly regulations that on the 
one hand raise our taxes and on the other hand increase our cost of 
doing business. 

Interstate Commerce Commission regulations have not made rail- 
roads more efficient nor resulted in lower freight rates. Rail rates 
today are so complicated that it takes an expert to figure them out. 
Railroads today are so enmeshed in regulations and controls that they 
have lost their initiative and the will to be competitive. Agriculture 
is one of the few areas of our economy where an individual can be 
independently successful. 

We farmers and small-business men cherish our independence. We 
want to be left alone to work out our own destiny without govern- 
mental controls and resulting ever-mounting taxes. We ask you to 
52-—28 
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forget bill S. 2357, as well as any other measures that may limit our 
free enterprise. 

Thank you, gentlemen. 

Senator Bricxrr. Regardless of whether or not you are for or 
against the bill, I want to say that you have some mighty fine political 
philosophy in your presentation. 

Mr. DeBruyn. I am glad you agree with me. 

: oe Bricker. You certainly have, and I do agree with a great 
eal of it. 

Mr. DeBruyy. I hope you will carry: them out during the next 
session of Congress. 

Senator Bricker. We will do the best we can. 

The CuairMaNn. We thank you very much for your presentation. 

Mr. Roland. 


STATEMENT OF ROBERT H. ROLAND, EXECUTIVE SECRETARY, 
SOCIETY OF AMERICAN FLORISTS 


Mr. Ro.tanp. My name is Robert H. Roland. I am executive 
secretary of the Society of American Florists which is the national 
association of all branches of the florist business and represents, by 
direct affiliation, 79 national, State, and local associations of florists. 
The society was organized in 1884 and chartered by Congress in 1901. 
Its headquarters are in Chicago. 

I am speaking particularly on S. 2357 and, for reasons which I shall 
develop, request the addition of the words “and horticultural” after 
“agricultural” in section 203 (b) (4a) and in section 203 (b) (6) of the 
Interstate Commerce Act. Furthermore, we oppose the proposed 
amendment to the latter section. 

(Testimony was also presented by this witness on S. 2518.) 

Mr. Rotanp. The need for the addition of these words comes 
about because of an arbitrary ruling of the Bureau of Motor Carriers 
of the Interstate Commerce Commission that cut flowers, ornamental! 
plants, and bulbs are not agricultural commodities and hence not 
subject to exemptions provided for agricultural commodities in the 
Interstate Commerce Act. 

In a reversal of the report of its trial examiner, this ruling of the 
Bureau of Motor Carriers was upheld by the Commission in its de- 
cision in MC—C-968 (determination of exempted agricultural com- 
modities). 

To save the time of this committee I will refram from going into a 
detailed description of the operations involved in the production of the 
commodities referred to. Instead, I refer you to the very complete 
description of the operations described by Mr. Richard P. White with 
respect to the production of nursery stock. 

The operations for the production of our respective commodities are 
identical, particularly so with the very large amount of plant, flower, 
and bulb crops which are produced out-of-doors. The multimillion 
dollar gladiolus crop is a specific example. The fact that a larger 
segment of our production occurs in greenhouses in no way alters the 
fact that the operations of tilling the soi, planting and caring for the 
crops are identical. 

It is quite significant to point out that there is a very large business 
of producing vegetables in greenhouses, more than $13 million worth 
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according to current census figures. The contradictory factor of this 
situation is that the operations incident to the production of flowers 
and of vegetables under glass are absolutely identical in every respect 
to the extent that many operators alternate vegetable with flower 


crops in the same greenhouses using the same labor and the same 
methods. 


Senator Topey. The same soil, too; don’t they? 

Mr. Rouanp. That is quite correct, sir. 

The vegetables thus produced are classified by the Commission as 
exempted agricultural products whereas flowers and plants grown 
along side under identical conditions are not. I think Senator 
Bricker is probably quite familiar with that because in the Cleveland- 
Toledo areas in Ohio, as well as in the Grand Rapids area in Michigan, 
is the greatest concentration of greenhouse production of vegetables 
under glass, and most of these men do produce flower crops at some 
times of the year and frequently concurrently. 

To the best of my knowledge and belief every other Government 
agency, Federal and State, has classified these crops as agricultural. 
The Social Security Act and the Wages and Hours Act specifically state 
that horticulture is part of agriculture. The Department of Agriculture 
has had a continuous program of research in floricultural crops and 
diseases under its Bureau of Plant Industry, and research on insect 
problems of florist crops under its Bureau of Entomology. 

In the major group 01—farms—of the Standard Industrial Classi- 
fication Manual (prepared by the Division of Statistical Standards, 
Bureau of the Budget) under industry No. 0114, titled “Horticultural 
Specialties,’ is found the following: 

Farms having as the principal purpose of business the production for sale of 
horticultural specialties, such as flowers, ornamental plants, and shrubberies. 
Greenhouses and hothouses engaged in raising vegetables, mushrooms, flowers 
and ornamental plants under glass or under shelter are also included. 

Certainly there should be no question of the agricultural status of 
our commodities and therefore I urge you to act favorably on my 
request so that there can be no further discrimination against those 
commodities by the Interstate Commerce Commission with respect 
to the exemptions provided in the act for agriculture. 

I will be happy to conclude the statement simply with the request 
from us that the amendments and the insertions suggested by Mr. 
Richard P. White of the American Association of Nurserymen yester- 
day, have our complete support. 

The CaoairMan. Will that completely cure your difficulty? 

Mr. Rouanp. Yes, it will. In other words, we are not asking for 
any special exemptions. We are simply asking for the same exemp- 
tions for horticulture that are granted to agriculture. 

The CuarrMan. We are very much interested in the problem that 
he presented. He seemed to have reason with him and logic with him, 
and we are going to go into that matter and try to straighten it out. 
| am glad to see that you are representing the Colorado carnation 
growers. We think that Denver is the carnation capital of the world. 

Mr. Rotanp. That is right. 

The CHatrMAN. And we are very proud of the acclaim that has 
come to our State because of the quality of our carnations. 

Mr. Rotanp. I was using that reference, Senator, in connection 
with an objection that we have to S. 2518. 
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The CuarrMan. Yes, I noticed that. 

Senator Bricker. I might say it is our State flower, too. We are 
glad to have you grow them. 

Senator Tosey. I know of a group of men named Roland who are 
the finest raisers of acacia in the country. 

Mr. Rotanp. That is my father. 

Senator Toney. Next Sunday I shall be at the Boston flower show. 
It is marvelous and beautiful. 

Mr. Rouanp. It is not there now but the progeny of those acacias 
still appears at that show. 

The CHarrMan. We thank you very much for your appearance 
here and especially for your wonderful cooperation with us. 


STATEMENT OF VERIL BALDWIN, JACKSON, MICH. 


Mr. Batpwin. Mr. Chairman and gentlemen, I have no prepared 
statement but I would like to speak very briefly from notes, if I may 

The CHarrRMAN. You may proceed. 

Mr. Batpwin. My name is Veril Baldwin, grower and shipper of 
farm produce from Jackson, Mich. I represent and speak for the 
Michigan Agricultural Conference, which is composed of 90 agricul- 
tural organizations in Michigan, for the Michigan potato industry, 
and for the National Onion Association which is the only national 
association covering all of the commercial onion areas in the United 
States. 

I wish to speak in opposition to the bill S. 2357, to the proposed 
regulation applying to trucks. It is my contention that such regula- 
tion paralyze the movement of agricultural products, especially 
perishable goods. Any regulation that restricts truck movement of 
coods will immediately make demands on railroads for additional 
service and equipment. 

It is my contention that the railroads have been so regulated by the 
Interstate Commerce Commission and the labor unions that the rail- 
roads have been completely eliminated from usefulness in some 
phases of transportation. For 20 years I have championed the rail- 
roads in the various problems of rails versus trucks but under present 
costs for services and regulations and restrictions the comparatively 
short-haul perishable food industry has been forced to become com- 
pletely independent of rail-movement services. 

It used to be that the railroads would keep a supply of refrigerator 
cars nearby for anticipated needs of the shippers. ‘That is not the 

case any longer. You dare not order refrigerator cars unless you have 
specified need for them. It takes several days to get those cars placed 
for service, not saying anything about the time it takes to ship and 
deliver those after they are loaded. 

It takes several days to acquire these cars regardless of the fact that 
my business is on the main line of the New York Central at Jackson 
Mich. We have a service train serving nearby points on that road 
every other day, regardless of the fact that it is a main line. In 
recent vears the agents and crews have taken every advantage to 
adopt bankers hours and to take every advantage of everything like 
holiday excuses, until the services that they give to us are just quit 
intolerable and unworkable. 
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We used to have a division freight office at Jackson, Mich., and it is 
marvelous the service that that agent rendered us in that area, but 
under present economy needs of the railroads that office has been 
closed and that very excellent personnel man works for the Chrysler 
Corp. now instead of the railroads, and the type of service that we 
have and the men that we have available render us less and less service 
compared with what we used to have as furnished by the railroads. 

Now is it any wonder, under those conditions, that the trucks have 
taken over most of the business. It is a fair statement to say that 
the railroads under present limitations and restrictions are unable to 
assume scarcely any additional volume of business and under the most 
favorable conditions you could imagine could never serve the need 
for much of the food movement that would fall to them if the trucks 
were eliminated. 

From the questions that vou asked Mr. DeBruyn, which were very 
pertinent questions, I could see the interest that you take in the 
subject, as to whether or not regulated trucks could serve the purpose 
that is intended. My contention is that they definitely could not, 
because the picking up from various points, so many divergent points, 
is like a spider web, and the same way in destributing the loads at the 
destination. Regulated trucks that are confined to certain areas 
would restrict that flexibility tremendously, and I do not know but 
what the sum and substance of the consideration of the entire problem 
on this particular bill should be determined and perhaps will in your 
mind, as to just how much that would restrict the service of those 
trucks. 

My contention, from my experience, would be that it would restrict 
it enormously, therefore the trucks must, under some kind of owner- 
ship, continue to haul their share of the food of the Nation if the rail- 
roads are not able to assume that extra load. You propose to regulate 
these trucks so that most of them would be unable to operate freely 
in picking up and discharging their load. Many of them—entirely 
to many of them—are only a step ahead of the finance company any- 
how, and the net result would be that any movement or restriction 
that would curtail their service or their income would put them out 
of business. 

However, we agree that the trucks are necessary and have to carry 
a certain share of the freight of the Nation. It would appear to me 
that the net result would be that if these are regulated as you propose, 
it would force the change of ownership of some tens of thousands of 
trucks from the present owners, and force the farmer, grower, and 
shipper, to own these trucks and vastly expand his trucking operations 
in order to carry his merchandise. 

The net result of your regulation would change the owne rship of 
tens of thousands of trucks. Everything else would be the same. 
That would be the net result of the order, as I see it, as it is written. 
So they would really have gained nothing. 

The Cuarrman. The only difficulty is that we are dealing in a field 
where we do regulate some trucks, and if that is a good thing, it would 
seem that the regulation ought to be extended as far as possible. Of 
course, there is no proposal here to extend it so far as the hauler or 
transporter of one-zone goods. There is nothing in this bill that would 
affect that in any way. here is nothing in this bill that would deny 
a farmer the right to haul his own products, but we do have some truck 
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lines certificated, and whether we can operate with part of them free 
and part of them slave—or part of them free and part of them regu- 
Jated. Whether that is a fair way to proceed or not is the question, 
and that is the only question involved here. 

It is not any effort to drive business from truck lines to railroads. 
That would not be the effect of the bill and certainly it is not the pur- 
pose of the bill. It is simply to bring under regulation all carriers of 
certain classes. If we regulate part of them we ought to regulate al! 
of them. I presume your answer would be, ‘Do not regulate any of 
them,” but in the public interest Congress has undertaken regulation 
of some of them, and just where we can draw that line between the 
regulated and the nonregulated is a question that we have to struggle 
with. 

But you have made your points clear and you have made your 
position clear and I am convinced that you have some very good points 
that you have brought out here very forcibly. Senator Tobey, did 
you have anything? 

Senator Topsy. No. Let us free the slaves. 

The CHAIRMAN. We can do that, but in that case we would have 
chaos. If we do not regulate any truck lines in this country, if we 
turned them all loose and went back to the law of the jungle, we would 
have what we started out with, we would just have utter chaos in 
transportation, and I do not think that would be a good thing. | 
think that would be a bad thing, because after all it is the shipper who 
would suffer most by that procedure. 

Mr. Bautpwin. If I may, Mr. Chairman, I would like to make just 
two very brief suggestions, if it would be in order. 

The CHarrMAN. It isin order. Go ahead. 

Mr. Batpwin. It is on this same subject. One of them, the uni- 
formity of laws in various States governing weights, speeds, and 
equipment, States rights, and so forth, is very necessary—uniformity. 

The CuarrMan. How are you going to have uniformity if you do 
not have regulation? That is the purpose of it. 

Mr. Batpwin. You can have uniformity of loading, of weights and 
laws, measurements, equipment, signaling operations, and so forth 
That is desirable—uniformity of traffic laws. The reason I make 
that point is this—which brings up my second suggestion: The fact 
that we do not have uniformity creates a problem that is becoming a 
problem of considerable magnitude. Weare all familiar with the north 
and south traffic of trucks through Tennessee and Kentucky and al! 
the way from the north to the south. 

Tennessee and Kentucky have become a very great bottleneck there 
for truck movement north and south. The present system is to avoid 
Tennessee and Kentucky because officialdom there discourages the 
movement of trucks through those States. The present system is for 
trucks to go down through West Virginia and when they go throug) 
West Virginia they have to go, many of them, hundreds of miles out o! 
the way and they have to traverse that tortuous mountainous trail, 
and that certainly should be changed. 

It came to my attention forceably just before I came down here, 
where a trucker was stopped in Tennessee recently and he was empty 
The official inspected his truck and equipment and papers, and so 
forth and so forth, and found nothing in error, so he walked around 
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behind the truck and looked at the license tag and said ‘‘O. K. There 
is some dirt on your license tag. You can pay us $25 and go on.” 

Things similar to that have been going on for years. It would 
appear to me that a very worthy federally sponsored project would 
be another Pennsylvania Turnpike from Cincinnati to Chattanooga, 
for instance, and to alleviate the cost thereof, to finance it likewise, 
and let the trucks and the traffic pay for it, and in my opinion the 
value of that, taking the cost and the problem into consideration, and 
the self-liquidating of it, that that project would compare with TVA 
and the St. Lawrence water project and some of the huge western 
projects that we have. 

That idea certainly cannot be original with me, but I do not see 
why somebody has not done something about it. 

In conclusion, I just want to state again that the people I represent 
are opposed to this proposed regulation on trucks, S. 2357. 

Thank you very much. 

The CHarrMANn. We had a great many complaints last year in 
the wheat areas during the congestion of transportation, stating that 
the truck lines were boosting the prices. Of course they are un- 
regulated and they can charge cargo whatever they want to, and 
when it was necessary to move the wheat, they just raised their 
prices. ‘The farmers were very loud in their complaints against that 
sort of thing. Of course a regulated carrier does not have freedom 
over his rates. 

Mr. Batpwin. Supply and demand, so far as my experience with 
the trucks, has fairly well taken care of that. The rates have not 
fluctuated, but they have been consistently cheaper than other 
published rates—consistently so. In fact, 1 know of no instance 
where thev have been higher. 

The CuarrmMan. We thank you very much for your appearance. 

With unanimous consent I will insert in the record some statements 
with respect to 5S. 2363 and S. 2365. Unless there is objection they 
will go in the record on those bills. 

Tomorrow we will have Mr. Hassil Schenck, president of the Indiana 
Farm Bureau; Dairy Industry Committee, Mr. E. S. Decker; and 
the Pennsylvania Railroad and the Association of American Railroads, 
Mr. Walter Franklin, president of the Pennsylvania Railroad. 

The hearing will now recess until tomorrow morning at 10 o’clock 
in this room. 

(Whereupon, at 12:55 p. m., the hearing was adjourned, to reconvene 
at 10 a. m., Thursday, March 6, 1952.) 
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(The following telegram was inserted in the record by Senator 
Johnson, at the close of the day’s hearings:) 


TELEGRAM From Howarp Trapp, SECRETARY, MICHIGAN CELERY PROMOTION 
AssociATION, INC. 


[Telegram] 


Bevan, Micu., March 3, 1952. 
Senator Epwin C. JOHNSON, 
Chairman, Interstate Commerce Committee, 
Senate Office Building, Washington, D. C.: 
Michigan celery industry needs transportation facilities free and unfettered by 

bureaucratic controls. We urge your defeat of Senate bill 2357. 
MicuicaN CELERY PRoMoTION AssociaTIOoN, INC. 
Howarp Trapp, Secretary. 


Note.—In his statement on 5, 2362 for March 6, John J. Queeney, 
Jr., representing the New Jersey Potato Industry Committee also 


9927 


expressed his opposition to 5. 2357.) 


Unrrep STaTes SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Thursday, March 6, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson (chairman), McMahon, O’Conor, Hunt, 
Tobey, Capehart, Bricker, and Kem. 

Also present: Senator Jenner of Indiana; E. R. Jelsma, staff director 
of Subcommittee on Domestic Land and Water Transportation; and 
I. J. Keenan, assistant clerk of the committee. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE 
DIRECTOR, AMERICAN FARM BUREAU FEDERATION 


The CHarrMan. You are taking Mr. Schenck’s place? 

Mr. Triaas. Yes, sir. 

The CHarrmMan. Fine. Will you come forward, please? 

Mr. Treas. My name is Matt Triggs. I am assistant legislative 
director of the American Farm Bureau Federation, 261 Constitution 
Avenue NW., Washington, D. C. The opportunity of appearing 
before this committee and presenting the viewpoints of the American 
Farm Bureau Federation relative to the bills under consideration is 
appreciated. The American Farm Bureau Federation is an organiza- 
tion of 1,452,210 farm families located in 47 States and Puerto Rico. 

Agricultural exemptions. At the most recent annual meeting of the 
house of delegates of the American Farm Bureau Federation, the 
following resolution was adopted: 


We are opposed to weakening the agricultural exemption provisions of the 
Motor Carrier Act. These provisions permit flexibility of movement and rates 
for agricultural commodities which are beneficial both to farmers and to t 
consuming public. We will oppose efforts to eliminate trip-leasing of unregulated 
trucks by regulated carriers 
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The nature of agricultural production and distribution is such that 
much of its transportation needs cannot be effectively or efficiently 
provided by certificated carriers. Agricultural production is carried 
on at sO many points, must fan out in so many directions if all markets 
are to be reached, and is so seasonal in nature, that the utmost of 
flexibility is imperative if efficient movement to all markets is to be 
accomplished. 

This flexibility is provided by the exemption of agricultural haulers 
from the rate, route, and territory regulations of the Interstate Com- 
merce Commission and by the practice of trip-leasing. These pro- 
visions permit the movement of agricultural products from farms at 
any hour of the day or night, in any or all directions from the originat- 
ing points, and to any market. They permit the concentration of 
large numbers of trucks to handle a heavy seasonal load. 

We have no confidence that common carriers can or will provide 
the same measure of service at comparable costs to or from farms and 
country markets as is provided by exempt haulers. Certificated 
carriers could not as effectively concentrate large numbers of trucks 
to handle peak seasonal movements. They do not efficiently reach 
many markets. We have no indication which would lead us to believe 
that certificated carriers particularly desire to pick up and deliver 
commodities on farms. 

A large percentage of farm operators do not own trucks and must 
depend on for-hire operators to bring them supplies or take their 
commodities to market. If the agricultural exemption is eliminated, 
such farmers would be unable to hire a ne ighbor to handle their trans- 
portation, if such transportation was across State lines. This problem 
would be particularly acute with respect to small loads of produce or 
small deliveries of necessary supplies, that a neighbor can handle 
readily, but which would involve prohibitive costs to certificated 
carriers. 

Our statement relative to S. 2357 and S. 2362 is preceded by these 
general comments relative to agricultural exemptions because both 
bills would affect the exemptions. The enactment of S. 2357 would 
immediately deprive farmers of a type of transportation service well 
adapted to their needs. Enactment of S. 2362 would have much the 
same effect in the long run. Farmers would be forced to rely upon 
less flexible and frequently less adaptable truck and rail common 
carriers for their transportation needs. 

(Testimony was also presented by this witness on S. 2362, S. 2518, 
and S. 2519.] 

Mr. Triaas. The bill S. 2357 would whittle down the agricultural 
exemption to negligible significance by restricting the exemption to 
farm supplies and farm products owned by the farmer and hauled by 
the farmer in his own truck. The bill would terminate the right of a 
farmer to make arrangements with a neighbor to haul him a load of 
feed or take his produce to market if the haul were across a State line. 
The bill would even terminate the right of a farmer to haul his own 
products if they were processed to a degree beyond that normally 
processed by farmers. Even the right of a farmer to haul his own 
livestock in his own trucks would be terminated, where such livestock 
is chiefly valuable for breeding or show purposes. 

The bill would in effect create a trade barrier at each State border. 
Up to the border the movement of agricultural commodities would be 
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relatively free and unrestricted. At the border an entirely different 
set of circumstances would prevail; only certificated trucks would be 
permitted to pass. 

We submit that the bill conflicts with the general interest in that 
it would prevent farmers from using their own equipment and labor 
resources efficiently, would deny to farmers the opportunity of using 
the flexible transportation facilities of exempt truck operators, and 
compel them to resort to the regimented and frequently unadaptable 
services of certificated carriers. We would anticipate that the costs 
of such certificated carriers would in many instances be prohibitive 
and in most cases more costly than those of exempt haulers. This 
would be inevitably reflected in higher prices paid by consumers. 

We would like to illustrate these factors by two examples: 

Example 1: Let us assume a typical peach producer in Maryland, 
who is harvesting a peach crop and needs truck transportation to 
move his crop into consuming markets. These markets may be widely 
scattered in location. During each succeeding week the producer's 
transportation needs may be quite different as to volume, direction 
and destination, due to changes in the local supply or that from com- 
petitive areas. The most efficient use of trucks is to move the fruit 
direct from the orchard to the point of final sale to the consumer with- 
out rehandling, if possible. 

At the present time this movement may be efficiently handled by 
exempt haulers, going from farm to wholesale market or store in a 
number of different markets, moving at any time of day or night best 
suited to the market situation. It is a reasonable certainty that cer- 
tificated trucks will not be available in the right number and capacity 
to move the exact amount of fruit to the particular market destina- 
tions. It is a reasonable certainty that the costs of transportation 
will be materially higher, thus adding to the already big margin 
between farm and consumer prices. 

Example 2: It is common practice for poultry producers to hau! 
their eggs to market several times a week or perhaps every day. 
They frequently make arrangements to haul the eggs of other local 
poultry producers with their own, or perhaps they may arrange to 
bring a neighbor occasional loads of feed. S. 2357 would prohibit 
such hauls across State lines. The resulting inefficiencies in the use 
of time and equipment would be adverse to the interests of all directly 
concerned and of the consumer. 

The poultry producer who did not own his own truck or who for 
any one of many good reasons did not want to truck his own produce 
would probably be unable to find a common carrier who could or 
would handle his transportation economically. He would be forced, 
either to operate his own truck, or to rely upon the private truck 
operations of egg and feed dealers, which might or might not be feasible 
or desirable. 

These examples could be multiplied many times, but we think the 
examples cited will sufficiently indicate the reasons the American Farm 
Bureau Federation is wholeheartedly opposed to the enactment of 
S. 2357 or to any other bill which would significantly reduce the type 
of service available for marketing farm products. 
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STATEMENT OF C. S. DECKER, CHAIRMAN OF THE TRANSPORTA- 
TION SUBCOMMITTEE OF THE DAIRY INDUSTRY COMMITTEE 


Mr. Decker. Bill S. 2357 is of prime importance to the dairy indus- 
try and the dairy farmer. We can understand the desire of the trans- 
portation industry to block the agricultural exemptions under which 
many such products are being transported to markets. However, in 
the dairy industry we have a peculiar situation with respect to the 
transportation of milk or cream from farm to market. 

The transportation of this milk is for the account of the farmer 
producer—the farm price generally includes delivery to the processing 
plant and title passes at the processing plant. The transportation is 
from the farm to processing plant except where, because of distance 
or quality considerations, it is from oo to a receiving or concentra- 
tion station where the milk is cooled, or pasteurized and cooled or 
separated and cooled and is then moved ie the processing plant where 
title changes. 

This transportation is performed in whole or in part by (1) the 
farmers themselves, who may or may not carry milk or cream pro- 
duced on a neighbor’s farm, as well as that of his own production; 
2) by common or contract carriers; (3) by a farm cooperative organ- 
ization; (4) by a contract milk hauler who operates under the present 
exemption in section 203 (b) of the act; and (5) privately operated 
trucks. Of those five, the so-called contract milk hauler is the most 
1umerous. 

It is estimated that there are about 100,000 haulers of that type. 
Most of them operate one vehicle over one route, seldom more than 
two vehicles. Each owns his route or routes and such routes are fre- 
quently sold or transferred. It is not unusual that the operation of 
the route is a part-time activity with the operator devoting time to 
some other line of endeavor. 

These individuals are farmers, farm boys, or residents of farming 
areas. The services they perform are exactly geared to the circum- 
stances and climatic conditions, as well as to permit the milk and 
cream to be handled and processed in accord with the applicable food, 
health, and sanitary requirements. 

The service is daily or twice daily. Flexibility to meet changed 
conditions as to supply or point of usage is necessary to permit the 
farmer to reach his most advantageous market, as well as to assure 
the supply of milk or cream required to support and justify the invest- 
ment in and operation of a processing plant. 

The for-hire transportation industry has never held itself out to 
perform this highly specialized service. The trucks are usually small, 
the loads are small and the volume is at least somewhat dependent 
upon the ability of the individual hauler to deal with the farmers and 
| think it accurate to say that this transportation represents a natural 
progression from the horse and buggy era. 

This bill, S. 2357, would disqualify this vast number of milk haulers 
immediately upon its passage. There would be no service which 
could be substituted for them. Each of them would be required to 
apply for operating authority and to fully qualify under the law. 
Many of them would become discouraged and quite their routes. 

The cost of operation for those who did qualify would be ine reased 
and much of the necessary flexibility in this hauling would be lost. 
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The cost to the dairy farmer for getting his products to market would 
be increased. ‘The dairy industry would = faced with an almost 
paralyzing procurement problem. I hate to attempt to estimate the 
time that might be required for the Commission to act on 100,000 
applications for operating authority and, assuming that all necessary 
authorizations are issued, the situation is rendered inflexible. 

lf, for example, a man is ill, he cannot ‘loan’ his route to another 
hauler for the duration of his illness. If this bill is passed, these many 
haulers, dairy farmers and the dairy industry, all have been saddled 
with the expense of regulation, but the common and contract carriers, 
the railroads and the trucks who insist that this regulation be estab- 
lished, have not gained one pound of freight nor one dollar of revenue 
as a result. 

We urge that the present exemption on milk be permitted to stand. 
That concludes my statement, Mr. Chairman, and I appreciate the 
opportunity of appearing before you. 

The CHarRMANn. We thank you for coming here. Your statement 
has been very much to the point. Your statement is very clear. 

Our witness for tomorrow is Mr. Robert N. Burchmore, attorney 
ICC practitioners. We will recess now until 10 o’clock tomorrow 
morning. 

(Whereupon, at 1:15 p. m., the hearing was recessed to reconvene at 
10 a. m., Friday, March 7, 1952.) 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForerIGN COMMERCE, 
Washington, D. C., Monday, March 10, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chariman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMan. The hearing will please come to order. Mr. 
Arthur L. Winn, Jr., American Pulpwood Association. Proceed in 
your own way, sir. 


STATEMENT OF ARTHUR L. WINN, JR., AMERICAN PULPWOOD 
ASSOCIATION 


Mr. Winn. My name is Arthur L. Winn, Jr. My address is In- 
vestment Building, Washington, D. C. 

I appear on behalf of the American Pulpwood Association, an 
organization of producers and users of pulpwood. Our association 
appears in opposition to S. 2357 in that it will change and place under 
full regulation the transportation of pulpwood when performed for 
hire by motor vehicle. 

Since the adoption of the Motor Carrier Act in 1935, transportation 
by truck of pulpwood has not been subject to Federal regulation as to 
rates, and those transporting such wood have not been called upon to 
obtain from the Interstate Commerce Commission permits or certifi- 
cates authorizing such transportation. 
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This exemption from regulation was granted by the Motor Act in 
section 203 (b) (6), which exempts “‘motor vehicles engaged in trans- 
porting agricultural commodities (not including manufac tured prod- 
ucts thereof).”” Pulpwood is an unprocessed agricultural commodity 
and was found to be such by the Commission in its investigation 
entitled ‘“‘Determination of Exempted Agricultural Commodities,” 
decided April 13, 1951, reported at 52 MCC 511. In that case the 
Commission found that pulpwood is a “‘farm crop” and that the activ- 
ity of farmers in producing pulpwood is increasing (p. 533). 

The pulpwood transported by motor vehicle has a normal or average 
haul of around 25 to 45 miles. This short-haul traffic originates 
largely in farm wood lots and woodlands remote from railroad facilities 
and in major part remote from traveled highways over which opera- 
tions of common carriers by motor vehic le are generally confined. 
Therefore, it is not handled by the regular regulated motor carriers 
engaged in the transportation of commodities generally 

Tt is a specialized transportation operation from the woods to a 
pulp or paper mill or to a railroad siding. The van or trailer type of 
vehicle used by regular road-haul motor carriers is W holly unsuited to 
such transportation. Such vehicles could not traverse the dirt roads 
through the woods, and if they could they would be unsuitable for 
loading or unloading of the pulpwood. ‘The vehicles could not 
traverse the dirt roads through the woods, and if they could they would 
be unsuitable for loading or unloading of the pulpwood. The vehicles 
actually used are mostly small Ford or Chevrolet trucks with a flat 
bed to and from which pulpwood may readily be loaded or unloaded. 

Only a small part of the movement of pulpwood by truck moves 


interstate. It was found by the Commission in its investigation 
that— 


approximately 90 percent of the traffic moves intrastate, and the remaining inter- 
state traffic is transported equally in private carriage and by for-hire trucks 
(p. 533). 

We are convinced that if the present exemption is removed and for- 
hire carriage of pulpwood is subject to regulation, the effect will 
simply be to put an end to this interstate transportation. 

In other words, this interstate transportation will not be subjected 
to regulation in any real sense; it will simply be eliminated. This will 
be harmful to farmers located near State boundaries who would like 
to sell their wood at the pulp or paper mill in the adjoining States and 
will be harmful to the pulp and paper industry which is making great 
efforts along with agricultural agencies to maintain an adqeuate supply 
of pulpwood for this large and important industry. 

We say that the interstate for-hire transportation of pulpwood by 
motor vehicle will not really be regulated, but will be largely brought 
to an end by the proposed bill for two reasons: 

In the first place, you cannot reasonably expect the small proportion 
of the for-hire truck transportation of pulpwood which is interstate 
to survive with 95 percent of the competitive truck transportation 
completely free from such regulation. The production of pulpwood 
and the intrastate for-hire transportation of pulpwood are important 
in a great part of the United States east of the Great Plains. 

In other words, beginning in Minnesota on the north and Texas on 
the south and moving eastward, we find the production of pulpwood 
and the pulp and paper industry in many Northern and Southern 
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States. In almost all of these States for-hire transportation by truck 
of pulpwood has been expressly exempted from regulation. Thus, 
the movement by truck, which is short-haul and predominantly intra- 
state, is not subject to regulation and will not be if this bill is passed. 

S. 2357 would have the effect of imposing full regulation on 5 percent 
of the traffic while 95 percent of it remained free of regulation. I know 
from over 20 years of experience as a lawyer before the Interstate 
Commerce Commission that such regulation is burdensome, expensive 
and restrictive. Five percent of the operations cannot survive while 
the competitive 95 percent is not so burdened and restricted. 

The second reason why I believe the removal of the present exemp- 
tion of for-hire pulpwood transportation will merely have the effect 
of stopping such transportation is the kind of truck operator now 
performing it. He is a small operator, living in the country, operat- 
ing usually no more than one, two, or three bobtail trucks. These 
trucks are used for other work and the transportation of pulpwood 
is only a part-time job. For example, in the States of Minnesota, 
Wisconsin, and Michigan, almost all of the pulpwood is transported 
in the winter months when other farming activities are suspended 
and the frozen ground offers a solid base for trucking through the 
woodlands. 

The roadways through these woodlands are often nothing more 
than so-called strip roads from which the stumps have been removed. 
Even in the Southern States the cutting of pulpwood by farmers and 
its transportation is a part-time activity when other farming opera- 
tions are not being conducted. The individuals engaged in this truck- 
ing are country people not familiar with Government regulation and 
they are not able or willing to handle the paper work required by such 
regulation. They will simply stop transporting pulpwood across 
State lines if that cannot lawfully be done except by submitting to 
regulation. 

Our major fear is that regulation will seriously curtail the number 
of trucks and truckers available because the type of men engaged in 
this transportation simply will not submit to it. Actually, it is not 
wholly a matter of willingness or unwillingness to submit to regulation. 

In a fundamental sense, the burdens of regulation would simpl) 
make the operations not worth while. These trucks and truckers 
can to better advantage be devoted to other work, and the conse- 
quence and burden of regulation avoided. 

The committee will be interested to know what I say has been the 
actual experience in several States. In the States of Minnesote, 
Michigan, and New York, in recent years, an attempt was made tv 
subject for-hire truck transportation of pulpwood to regulation. I) 
all three States the attempt at regulation was a failure. “The truckers 
either failed to conform to regulation or got out of the business. The 
result was that in all three States, based on this experience, for-hire 
truck transportation of pulpwood was exempted from the laws and 
regulations applying to for-hire truck transportation generally. 

Any of the members of the committee who live on a farm will ap 
preciate, I am sure, the hardship and injury which will be done to 
farmers if they are forbidden to have their pulpwood hauled excep! 
by regulated carriers. I happen to live on a farm out in Montgomer) 
County in Maryland and I personally feel that farmers will be deprived 
of essential transportation if they must deal only with truckers who 
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have obtained operating certificates or permits from the Interstate 
Commerce Commission in Washington. . 

It is not easy for a farmer to obtain necessary transportation of 
products from his farm. The farmer does not have shipments every 
day or with any regularity and is in a wholly different position from 
the factory or business house in the city w hich is making or receiving 
shipments almost every day and is loc ‘ated near to other shippers or 
receivers of freight who are also regularly and frequently making or 
receiving shipments. 

The farmers’ need for transportation is sporadic; but when he 
needs transportation he needs it badly and on short notice. If he 
can call up a neighbor or anyone in his area who has trucks, he stands 
a chance of getting the transportation he needs when he needs it. 

If the transportation which he needs is illegal unless performed by an 
authorized carrier possessing a certificate from the [ICC in Washington, 
the farmer is going to be deprived of essential transportation service. 
The regulated carrier is really not interested in providing the irregular 
and sporadic needs for transportation which arise in rural areas. 
When engaged in transportation on a full-time basis, the carrier is 
interested only in shippers having regular and frequent shipments. 

The enormous volume of pulpwood consumed each year in the 
United States comes from farm woodlots and woodlands owned by 
several million farmers. Of the 345 million acres of privately owned 
commercial forest land in the United States, three-fourths or 261 
million acres are in small holdings of less than 5,000 acres. The vast 
bulk of these small holdings are in tracts of less than 100 acres, with 
the average tract representing only 62 acres. 

The ownership of the 261 million acres of small woodland tracts is 
in the hands of 4% million people. Of these, 3% million are classified 
in the national census as farmers. Eighty percent or more of the 
pulpwood supply of the pulp and paper industry, amounting to approx- 
imately 19 million cords annually, comes from these small woodland 
tracts. 

The State and Federal Agriculture Departments have encouraged 
improved management of these farm woodlands and have encouraged 
farmers to replenish these woodlands as they are cropped. Under 
this program 6% million acres of tree seedlings have been planted to 
date in the United States. This program is of the greatest importance 
not only as necessary to maintain our basic natural resources, but 
also as providing farmers with a desirable crop providing additional 
income. 

Pulpwood is not a processed article. The.smaii trees, usually no 
more than 12 or 14 inches in diameter, are felled, the branches cut off, 
and the trunk cut into peices about 5 feet in length so that they may 
be conveniently handled. There is no processing until the wood 
reaches the pulp or paper mill and is there cut into chips and con- 
verted into pulp. 

We ask the committee to make no change in the present exemption 
of for-hire truck transportation of pulpwood. The regulated motor 
common carriers do not now transport this traffic; they are not 
equipped to do so; and we are convinced that even if the exemption 
should be removed they would not do so. The regular certificated 
motor carriers are simply not interested in this traffic. 
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While the interstate for-hire truck transportation of pulpwood is 
approximately only 5 percent of the total, the volume in the aggregate 
is very large, possibly 1 million cords annually. If, as we believe, 
and as several States have already found, an attempt to subject suc h 
transportation to regulation would be a failure, there can be no public 
benefit and only injury if the bill is passed in the form it now is. 

We ask the committee to make no change in the existing situation as 
to pulpwood when the present freedom and flexibility in transporting 
this product has proven so satisfactory for many years. The change 
proposed by S. 2357 would seriously injure rural agricultural com- 
munities and the pulp and paper industry and be of benefit to no one. 

In closing, I should tell the committee that so far as the railroads are 
concerned, approximately 75 percent of the pulpwood is handled by 
railroad, the remaining 20 or 25 percent being handled by truck. 
These unregulated truckers haul the wood from the woodlands or 
from the farm either to the paper mill or to a railroad siding. The 
railroads transport pulpwood for the longer hauls, the average railroad 
haul being about 140 miles. 

So the railroads have the bulk of the business now. The truck 
hauls, as I have said earlier, to the paper mills are for the short dis- 
tances of approximately 25 to 45 miles. 

Thank you very much. 

The CuarRMAN. We thank you, Mr. Winn. 

Mr. J. G. Kerr, Association of American Railroads. 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, March 11, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENTS OF COMMISSIONER WALTER M. W. SPLAWN, CHAIR- 
MAN OF THE LEGISLATIVE COMMITTEE, AND COMMISSIONER 
JOHN L. ROGERS, CHAIRMAN OF THE INTERSTATE COMMERCE 
COMMISSION 


Commissioner SpLawn. We have this forenoon a bill about which 
we have made no recommendations in our annual report, and that is 
S. 2357. We have noted that there has been considerable discussion 
of that bill, some favoring it and some opposing it. 

The CuarrmMan. We have not had anybody before this committee 
supporting it. All have been opposed to it. 

Commissioner SpLAwWN. Nobody has supported it yet? I misspoke 
myself on that phase. 

The CHAtRMAN. I suppose there will be some support. 

Commissioner SpLawn. Chairman Rogers has agreed to read for 
the committee such portions of this letter on 5. 2357 as you may care 
to discuss. We have undertaken this letter in answer to your request 
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for comments on the bill S. 2357 to give something of the history of 
203 (4a) and (6). 

The CuarrMAN. I would like to insert that letter in the record if 
you do not have any objection, Dr. Splawn. You refer now to the 
letters of March 11, 1952, signed by you? 

Dr. Sptawn. That is right. 

(The letters are as follows:) 
Marcu 11, 1952. 
Hon. Epwin C. JoHNson, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JOHNSON: Your letter of January 10, 1952, addressed to 
the members of the Commission and requesting comments and suggestions on a 
bill, S. 2357, introduced by you, to amend the Interstate Commerce Act to restrict 
the application of the agricultural and fish exemption for motor carriers, has been 
referred to our legislative committee. After careful consideration by that com- 
mittee, I am authorized to submit the following comments in its behalf: 

Section 203 (b) of the act now reads in part as follows: 

“(b) Nothing in this part, except the provisions of section 204 relative to quali- 
fications and maximum hours of service of employees and safety of operation or 
standards of equipment shall be construed to include * * * (4a) motor 
vehicles controlled and operated by any farmer when used in the transportation 
of his agricultural commodities and products thereof, or in the transportation of 
supplies to his farm; or * * * (6) motor vehicles used in carrying livestock, 
fish (including shellfish), or agricultural commodities (not including manufactured 
products thereof), if such motor vehicles are not used in carrying any other prop- 
erty, or passengers, for compensation; * * *” 

S. 2357 would amend subparagraphs (4a) and (6) of paragraph (b) of section 203 
to read as follows: 

‘‘(4a) Motor vehicles controlled and operated by any farmer, (i) transporting 
supplies to his farm, or (ii) transporting ordinary livestock as defined in section 
20 (11) of this act, or agricultural commodities (not including livestock or com- 
modities which have been processed to a greater extent than is customarily done 
by farmers) prior to their marketing by the farmers raising or producing such live- 
stock or commodities, if such motor vehicles are not used at the same time or on 
the return trip or customarily in any other kind of transportation; or’’. 

(6) motor vehicles transporting unprocessed fish (including shellfish) to market 
for the fisherman catching such fish, if such motor vehicles are not used at the same 
time or the return trip or customarily in any other kind of transportation for com- 
pensation; or’. 

The operations described in section 203 (b) (4a) in the present statute are those 
of a private carrier. The extent of the Commission’s jurisdiction under the partial 
exemption in section 203 (b) (4a) and the Commission’s jurisdiction over private 
carriers are substantially the same. 

It is believed, therefore, that the present section 203 (b) (4a) is not the source 
of any substantial problems. 

One of the principal objections to the present provisions of section 203 (b) (6) 
is that by its terms it applies to vehicles and not to carriers or to certain described 
transportation. The provisions in the act dealing with the regulation of trucking 
do not apply to vehicles but to carriers or to certain kinds of transportation. An 
exemption, therefore, in which the Commission’s jurisdiction is defined in terms of 
vehicles and the use that is made of particular vehicles is an anomaly. 

The Commission originally held that the exemption in section 203 (b) (6) was 
inapplicable if the vehicle at any time was used in transporting for compensation 
nonexempt commodities in either interstate or intrastate commerce. We held, 
however, that a person transporting agricultural commodities with such a vehicle 
might lease the vehicle to some other person for use by the other person in trans- 
porting nonexempt commodities for compensation, and that such use by the other 
person did not affect the application of the exemption in the transportation of 
agricultural commodities at other times by the lessor (Monroe Common Carrier 
Application, 8 M. C. C. 183). 

In Interstate Commerce Commission v. Dunn (166 F. (2d) 116), the question was 
whether Dunn was unlawfully transporting cotton (an exempt commodity) in 
interstate commerce for compensation, where the vehicle at other times was used 
in transporting in intrastate commerce nonexempt commodities. 
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The court of appeals affirmed the decision of the district court holding that, 
since no time limit was stated in the exemption, it would have to be construed gs 
meaning that the exemption applied to all transportation of exempt commodities, 
unless nonexempt commodities were being” transported for compensation in th 
vehicle at the same time. The Commission did not seek review of this decision 
by the Supreme Court, but declined to follow it except in the fifth circuit, wher 
we were bound by the decision of the court of appeals. 

Subsequently an injunction proceeding was instituted in the United States 
district court of Philadelphia against Service Trucking Co. Service was trans 
porting an admittedly nonexempt commodity west-bound and on the return 
trip was transporting eggs. This case differed from the Dunn case in that the 
transportation of nonexempt commodities was in interstate commerce instead 
of in intrastate commerce. 

The district court and the court of appeals, nevertheless, followed the Dunn 
decision, and held that the application of the exemption was determined solely 
by what was being transported on the vehicle at the particular moment. 

Interstate Commerce Commission v. Service Trucking Co. (91 F. Supp. 533, 
affirmed 186 F. (2d) 400). The Commission accepted the Service Trucking 
decision as final and has since followed it and the Dunn decision. 

A second objection to the present provisions in section 203 (b) (6) is the in- 
definiteness of the commodity description. When an agricultural commodity 
becomes a manufactured product and when it has been processed only to the extent 
that it remains an agricultural commodity is a question which the Commission has 
many times considered. 

In Interstate Commerce Commission v. Love (77 Fed. Supp. 63, 172 F. (2d) 224), 
we took the position that the reference to fish included only whole fish as taken 
from the wharf. The court nevertheless held that the term “fish’’ was not 
restricted or modified and that the transportation of beheaded shrimp, even includ- 
ing quick frozen packaged shrimp, was within the exemption. 

The Commission accepted that decision as final and extended its application to 
include other fish, as well as shrimp (Monark Egg Corp. Contract Carrier Applica- 
tion, 52 M. C. C. 576). By this decision, the Commission recognizes as within 
the exemption all forms of fish and shellfish, including fillets of fish, crab meat, and 
lobster meat, but excluding fish and shellfish in hermetically sealed containers, and 
fish and shellfish which have been otherwise treated for preserving, such as smoked 
salted, pickled, spiced, corned, or kippered. 

In Interstate Commerce Commission v. Weldon, the United States district court 
sustained our contention that shelled peanuts are not within the exemption, where 
it was shown that the shelling was never performed on the farm but was a factory 
process usually performed after the producer had sold the commodity. During 
oral argument upon appeal, Weldon conceded for the purpose of the case that 
shelled peanuts were not within the exemption in section 203 (b) (6) but con- 
tended that his certificate authorizing the transportation of “‘agricultural prod- 
ucts’’ covered the transportation of shelled peanuts. We contended that the 
certificate authorizing the transportation of agricultural products had the same 
meaning as “agricultural commodities (not including manufactured products 
thereof)’’ used in the exemption. The court of appeals dismissed the appeal and 
the Supreme Court of the United States denied certiorari Jnterstate Commerc: 
Commission v. Weldon, 90 F. Supp. 873; 188 F. (2d) 367, 342 U. S. 827). 

The most recent and most complete discussion of this question is contained in 
our report in Determination of Exempt Agricultural Commodities (52 M. C. C, 511 
That proceeding was an investigation instituted on our own motion into and con- 
cerning the meaning of the term “agricultural commodities (not including manu- 

factured products thereof)” as used in section 203 (b) (6). The term “‘agricul- 
tural commodities (not including manufactured products thereof)”’ is not defined 
in the act, nor, so far as is known, has this term been interpreted by the courts. 
The legislative history of this provision is not wholly clear as to the intent of 
Congress, except that the partial exemption was to aid the farmer. 

To arrive at the true meaning of the term it was thus necessary to define 
separately its two component parts, and then use such definitions in combination 
to make determinations as to the applicability of the partialexemption. We con- 
cluded that the term “agricultural commodities” as used in section 203 (b) (6 
embraces all products raised or produced on farms by tillage and cultivation of 
the soil (such as vegetables, fruits, and nuts); forest products, but not such com- 
modities as nursery stock, flowers, and bulbs; live poultry and bees; and commod- 
ities produced by ordinary livestock, live poultry, and bees (such as milk, wool, 
eggs, and honey). 
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We also concluded, following the definition of the word ‘‘manufacture,’’ adopted 

by the Supreme Court in Fruit Growers, Inc. v. Broydex Co. (283 U. 8. 1), that the 
portion of the term ‘‘(not including manufactured products thereof)’’ means agri- 
cultural commodities in their natural state and those which, as a result of treating 
or processing, have not acquired new forms, qualities, properties, or combinations. 
Using these definitions of the component parts of the term as a basis, we made a 
classification of a large variety of agricultural commodities, which classification 
could serve as a guide for determining whether commodities not specifically con- 
sidered in that proceeding would or would not fall within the partial exemption. 

The testimony on this subject at the hearings pursuant to Senate Resolution 50 
was extensive and, as could have been expected, highly conflicting. While the 
positions taken on these exemptions by the various parties are well known, a brief 
review of this testimony may be helpful. 

Witnesses for the railroads and regulated motor carriers stressed the losses in 
traffic and revenue which have resulted from the interpretations given the exemp- 
tions by the Commission and the courts in the recent past. Some stated that 
these interpretations have been carried far beyond the intent of Congress. Invest- 
ments in costly motor equipment acquired while regulation was still effective were 
said to have been jeopardized seriously and costs increased by the unbalancing of 
operations. The diversions were laid to rate-cutting practices, associated in a 
great measure with the seeking of return loads and characterized in some instances 
as cutthroat in nature. Competitors were said to be handicapped because rates 
are changed without the publicity and delays involved in adjustments of regulated 
rates. Marked instability of rates was referred to as detrimental to shippers. 
Some rates were said to be sufficient to cover only gas and oil expense, while others 
are unduly high. 

The use of inferior refrigerator equipment by some exempt carriers, violations 
of safety regulations, inadequate insurance, substandard pay of drivers, inability 
to guarantee delivery on schedule, and failure to pay the fees borne by regulated 
carriers were mentioned by various of the witnesses. Trip leasing of exempt 
trucks to carriers or shippers was regarded as a subterfuge in many instances and 
as leading to unlawful extensions of operations by regulated carriers. 

The leasing of private carrier trucks also was criticized. Charges were made 
as to illegal transportation of nonexempt commodities and of the cutting of tariff 
rates by manipulation of the rate for a related exempt movement. The smaller 
manufacturer or processor was said to be discriminated against because of his 
inability to reap the benefits which his larger competitor derives in the use of his 
equipment in exempt or leased operations in addition to private transportation. 
There was said to be a pick-and-choose policy under which owner-operators, 
interested in getting full loads as quickly as possible, will not serve less important 
shipping areas or small shippers. 

Some agreed that certain exempt carriers are not subject to all of these criticisms 
but approached in responsibility the standards of the regulated carriers. Also, it 
was said many shippers prefer to use and do use regulated service except where 
conditions compel them to seek a lower rate to stay in competition. In general, 
it was testified that the national transportation policy is being defeated and that 
transportation may be heading back to the chaotic conditions which existed 
before 1935. Labor interests also were critical of the exemptions as contributing 
to objectionable leasing practices. 

Representatives of producers and shippers of exempt commodities denied 
various of these charges. They generally stressed the need, in the face of rising 
rail and express charges, for the lower rates which the exempt carriers provide and 
said that more flexible, more direct, faster, and more generally available service 
is possible outside of regulation. Examples of reductions in motor rates, followed 
by cuts in rail rates, were given. It was added that exempt carrier rates may be 
above rail rates in many instances, though no concrete evidence as to such rates 
was given. 

Regulated carriers were said to pick and choose the more desirable agricultural 
and fish traffic and to have left shippers in these fields without adequate service 
during World War II, when other business was more attractive. These carriers 
also were said to be seeking a monopoly of agricultural traffic and an opportunity 
to transport the choice parts thereof. In general and, according to one witness, 
“except in instances where local authorities do not properly regulate a particular 
individual,” there is no complaint against the practices of exempt carriers, though 
one witness said that additional bonds and insurance may be needed. The dis- 
tress which regulated carriers attribute to the exemptions is not borne out, it was 
said, by the reports of these carriers, whose traffic and revenue show large increases. 
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A witness stated that removal of the exemptions would be against the interest of 
the whole economy. 

Almost all of the testimony was lacking in specific data, even where such data 
would not have been difficult to produce. The extent of the play of opinions is 
shown particularly in what was said on the basic question as to who receives the 
benefits of the exemptions. Some said the exempt carriers alone reap any benefit: 
others varyingly said the benefits go to the producer, the broker or other dealer, 
or the consumer. One regulated carrier said farm prices of peanuts tend to be 
depressed because of the cutthroat competition in the shelled-peanut market 
induced by exempt transportation. 

Suggestions for remedying the situation included outright removal of the exemp- 
tions, proposed by the Association of American Railroads, but more generally 
involved the writing of a farm-to-market type of exemption. Here the laws of 
Minnesota, North Dakota, and various other States were pointed to as models 
which could be followed. Because of the difficulties anticipated in the adminis- 
tration of any exemption, however carefully worded, some witnesses proposed 
to give the Commission discretionary power in applying the exemption. 

here was opposition to this suggestion. Opponents of the farm-to-market 
type of exemption said that it would be impracticable to limit the exemption in 
this manner and that the result of such an exemption would be chaos. A witness 
also stated that there is no practicable way of bringing present exempt carriers 
under regulation. Removal of at least the exemption of imported commodities 
such as bananas and frozen fish, was urged by some witnesses. 

Other suggestions included: (1) elimination of trip leasing; (2) keeping private 
transportation within its own field; (3) effective enforcement of safety regulations: 
(4) requirement of adequate insurance; and (5) licensing of exempt carriers by the 
Commission or the United States Department of Agriculture and requiring the 
naming of an agent in each State so that such a carrier can be located when there 
is cause for complaint. 

The situation in which we are left as a result of the court decisions mentioned 
above is not at all satisfactory. Under those decisions, the application of the 
exemption depends upon whether the carrier, during the whole or any part of the 
transportation of exempt commodities, carries nonexempt commodities for com- 
pensation in the same vehicle. 

Suppose, for example, a carrier receives a shipment of agricultural commodities 
in Florida destined for New York, no other commodity being transported on the 
vehicle as far as Savannah, Ga., where manufactured commodities are picked up 
for delivery at Richmond, Va., and beyond Richmond no nonexempt commodities 
are handled. 

It may be argued that the portion of the transportation from Florida to 
Savannah is exempt, that the transportation from Savannah to Richmond is not 
exempt, and that the transportation from Richmond to New York isexempt. The 
questions to be resolved in such a case are not only the matter of operating author- 
ity, but also what rates the carrier may or must charge for the transportation of the 
exempt commodities. Questions will arise also where shippers tender goods to 
carriers to be transported as exempt commodities, but the carrier places non- 
exempt commodities in the same vehicle. 

The amendment proposed in the bill would continue the confusion which results 
from the application of the exemption to a vehicle. It would also raise serious 
problems of interpretation and administration, if not constitutional questions, by 
providing that the transportation of exempt commodities shall be exempt, pro- 
vided the vehicle is not used in transporting nonexempt commodities on the return 
trip. In other words, certain transportation of exempt commodities may be 
lawful when performed, but may become unlawful because of something the 
carrier subsequently does with the vehicle. 

There is also doubt as to the meaning of the words “return trip.”” A carrier 
domiciled at A may transport exempt commodities from A to B and the vehicle 
then may be used by the owner or some other person in transporting nonexempt 
commodities to C. C may be on the road back to A, or it ay be to the right or 
to the left, or it may be on a continuation of the route from A to B. The same 
carrier may receive exempt commodities at B to transport to A, to C, or to D, and 
from there the vehicle may be used in transporting to X or Y. Which of these 
would be “return trips” will not always be clear. 

The word “customarily,” used in the proposed amendment, is another potential! 
source of doubt and controversy. In the event the carrier has a certificate and 
published rates covering the exempt commodities, the question as to whether the 
published rates must be applied in the various situations will cause confusion. 
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The possible effect upon a shipper, in determining the charges he must pay, 
when the shipper relied upon the exemption, in instances where the vehicle was 
used in nonexempt service on the return trip or is found to be ‘‘customarily” used 
in nonexempt service, is an important aspect of the matter. Shippers in their 
dealings with carriers should not be subjected to such hazards. 

The proposed amendment would change the agricultural commodity part of the 
commodity description to read as follows: “Agricultural commodities (not includ- 
ing livestock or commodities which have been processed to a greater extent than 
is customarily done by farmers).”’ 

What is customarily done by farmers varies widely, depending on the section of 
the country and the size of the farm. We believe such a criterion would be difficult 
to apply and would probably require hearings and an administrative determination 
by the Commission on a large number of commodities and processes. 

Under the proposed amendment, the farmer could transport goods without 
compliance with the act, whereas if the same commodities are transported for other 
persons after they have been sold by the farmer, such transportation must be by 
certificated carriers and the shipper must pay the established rates. This may 
raise a serious question as to a denial of equal protection of the law, particularly 
where the purchasers purchase the goods at the farm. 

Good grounds exist for the view that there should be no restriction upon the 
transportation of agricultural commodities from the farm to places of processing 
or storage, for the reason that many such commodities are highly perishable and 
will spoil in a very short time unless processed or put in proper storage. It may be 
contended that farmers, and the country as a whole, should not have such essential 
crops jeopardized by the possibility that there will not be sufficient authorized 
carrier service available at a particular time and place to move such crops into a 
place for preservati3n. 

On the other hand, there is no reason why the transportation of agricultural 
commodities in general should be exempt from regulation after they have been 
moved to a place of processing or preservation, and further movement is no longer 
a matter of great urgency. 

For your consideration, we suggest the following as a substitute for the proposed 
amendment to subparagraph (4a): 

‘*(4a) The transportation by motor vehicle for compensation, from farm to 
market, o¢ to the point of first off-the-farm processing, or to storage, of ordinary 
livestock or agricultural commodities (not including manufactured products 
thereof) ;’’. 

This proposed substitute would apply to the transportation of specific commodi- 
ties, without regard to the history, past or present, of any motor vehicle or as to 
whether articles not within the exemption are being transported on the vehicle at 
the same time. We believe this distinction between vehicles and transportation is 
highly important from the standpoint of practical administration and enforcement. 

The exemption would cover the transportation of such commodities, whether 
or not they are still owned by the farmer at the time of the initial transportation, 
Such a provision wot ld not o1 ly insure equal protection of the law, but also prevent 
resort to all kinds of subterfuge designed to make it appear that the property is 
that of a farmer when in fact it is property of others. 

The term “agricultural commodities (not including manufactured products 
thereof)”, now contained in the act, is used, not because it is a sharp or clear 
description, but because it seems to be as good as any that has been suggested. 
It further has the advantage of having had substantial interpretation by the 
Commission and the courts. 

The proposed amendment to section 203 (b) (6) would restrict the exemption 
to “unprocessed fish (including shellfish)’”’ being transported to market for the 
fisherman. As in the case of agricultural commodities, this amendment proposes 
to make the exemption applicable to the property of a certain class of persons, viz., 
fishermen, whereas the identical service cannot be performed with respect to property 
of other persons. This provision also contains the restriction that the exemption 
applies if the motor vehicles are not used at the same time or customarily in other 
kinds of transportation. It is thus subject to the same objections as the proposed 
amendment in the bill relating to the transportation of agricultural commodities. 

As a substitute for the proposed amendment to section 203 (b) (6) we suggest 
the following: 

“(6) The transportation by motor vehicle for compensation, from wharves 
or other landing place at which fishermen debark their catch, to market or to the 


first point of processing, or to storage, of fish (not including manufactured prod- 
ucts thereof) :” 





426 DOMESTIC LAND AND WATER TRANSPORTATION 


As an alternative, it is suggested that subparagraph (4a) beZnot amended, and 
subparagraph (6) be amended to read as follows: 

(6) The transportation of property consisting of ordinary livestock (including 
poultry), whole fresh fish (including shellfish), or agricultural commodities (not 
including manufactured products thereof), in the first movement from the point 
of production to the point of sale by the producer, or to the point of manufacture 
or transshipment. he a of production for fish shall mean the wharf or other 
landing place at which the fisherman debarks his catch, and the point of produc- 
tion for livestock or agricultural products shall include the point at which they are 
gathered for initial shipment to the point of first sale, manufacture, or transship- 
ment. The point of first sale shall not be deemed to include the point of pro- 
duction.” 

Respectfully submitted. 

Water M., W. Spiawn, 
Chairman, Legislative Committee. 
CuHarLes D. MAnAFFIE. 

Joun L. Rocers. 


Marcu 11, 1952. 
Hon. Epwin C. JouHNson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CuatrmMan Jonnson: May I acknowledge receipt of your letter of 
March 6, 1952, in which you enclosed a statement by Mr. Richard P. White, 
executive secretary of the American Association of Nurserymen, which, as | 
understand, was presented to vour committee in the current hearings on 8, 2357. 
You request our comments on the statement by Mr. White. I am authorized by 
the Legislative Committee of the Commission to submit for your consideration the 
following comments: 

The question as to the status of nursery stock, and whether it should be classified 
as an agricultural commodity as Mr. White points out, has arisen from time to 
time. Examples are acts of Congress such as the Hoch-Smith resolution (49 
U.S. C. see. 55), and the exemption of agricultural commodities, part IT of the 
Interstate Commerce Act, Section 203 (b), (4a) and (6). The Congress appar- 
ently has not used the term “products of agriculture’? exactly as defined in the 
dictionary, but in the Hoch-Smith resolution it added the phrase ‘including 
livestock’; and in the exemption of agricultural commodities in part IT, Section 
203 (b) (6), used the phrases ‘‘ordinary livestock, fish (including shellfish), or 
agricultural commodities (not including manufactured products thereof)” * * *. 

In an advanced rate case, Ex Parte 123, in 1938, the Commission authorized 
genera! increases of 5 percent on agricultura! products and 10 percent on other 
traffic. The chairman of a congressional committee made inquiry on behalf of 
nurseries in his distriet as to whether or not nursery stock would take 5 percent 
increase as an agricultural product or 10 percent increase as not being included in 
products of agriculture. The Director of the Bureau of Traffic of the Commission, 
with the assistance of a competent staff committee, made a careful analysis of this 
problem and advised the Chairman that nursery stock would take the increase of 
10 percent. 

In 1939. the Burean of Motor Carriers had occasion to rule that nursery stock 
was not included in the exemptions spelled out in Section 203 (b) (6). See page 
C—800 of the transcript of testimony, MC-—C—968. The Bureau has consistently 
held to that ruling. 

On page C-800 appears the following colloquy between Mr. Knudson and Mr. 
White: 

“Mr. Knupson. Now, from 1939 to date have you therefore been using exempt 
carriers or controlled carriers in the movement of your products? 

“Mr. Wuire. Well, of course I cannot speak for myself. Tam not a nurseryman 
but therefore I do not use either. : 

“Mr. Knupson. Sneaking on behalf of the industry? 

“Mr. Warre. Speaking on behalf of the industry we have largely used controlled 
carriers.”’ 

This question as to whether nursery stock is included in the exemptions in 
Section 203 (b) (6), was brought to the entire Commission in MC—C-968. The 
report of the Commission appears in 52 M. C. C. 511. For your information a 
copy of this report is transmitted herewith. You will find the discussion of 
nursery stock on pages 553 to 555. 
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Mr. Richard P. White was a witness in this proceeding. At pages804 of the 
transcript of the testimony appear the following questions by the presiding 
examiner and Mr. White’s answers thereto: 

“Mr. Knupson (counsel for the Secretary of Agriculture). Do you 
Christmas trees within the term ‘nursery stock’? 

“Mr. Ricnarp P. Wuire. We do not, sir. (p. C—803. 

* * * * * 


inelude 


“Examiner Brooks. Does nursery stock include cut flowers? 

“Mr. Wuire. No, sir. 

“Examiner Brooks. Does it include gladioli bulbs? 

“Mr. Wuire. No, sir, [ mean 

“Examiner Brooks. You are not testifying in regard to any of those? 

“Mr. Wuire. That is right. It is a question of opinion, but we do not con- 
sider it nursery stock”? (pp. C-S04—805). 

Mr. White in his statement to your committee referred to a letter from the late 
Commissioner Joseph B. Eastman as Chairman of the Commission’s Legislative 
Committee, addressed to Senator Gurney, in which Mr. White pointed out that 
Commissioner Eastman had said: ‘‘While the Commission has not had occasion 
to decide in any case that horticultural commodities are included in the term 
‘agricultural commodities,’ I can assure you that this is my personal view and 
that I know of no opinion to the contrary among the Commissioners.”’ 

In this letter of Commissioner Eastman, immediately following what Mr. White 
has quoted is the following context: 

“But I venture to suggest that the difficulty raised in your letter would not be 
obviated by the announcement in a report and order that horticultural eommodi- 
ties are included in the term agricultural commodities. The question raised in 
the letter to Senator Wheeler is whether the nurseryman’s enterprise is itself a 
horticultural enterprise. 

“Tam not attempting to dispute the facts stated in your letter as to the nature 
of the business nor your conclusion that businesses conducted as you describe are 
horticultural or agricultural enterprises. I am merely pointing out that the 
insertion of the word ‘horticultural’ in the exemption will not solve the particular 
problem discussed in your letter unless the amendment goes further and defines 
the word, 


“Therefore in response to your request for advice as to what might be done to 
correct the situation, | would say that the simplest way that occurs to me is to 
insert the words ‘or nurseryman’ after ‘farmer’ and the words ‘or nursery stock’ 
after the word ‘commodities’ in the proposed amendment to section 203 (b) 

in).”’ 
The following is a quotation from the statement of Mr. White on which you 
requested comment: 

“T know of no agency of the Federal or of any State government that does not 
consider nursery stock an agricultural commodity, except the Bureau of Motor 
Carriers of the Interstate Commerce Commission.” 

On November 15, 1948, in the hearings on MC—C-—968, Mr. White testified ag 
is disclosed on pages C—793-—-794 of the transcript of testimony as follows: 

“Our interest in MC-—C-—968 stems from_a policy adopted by the board of 


‘ 
governors of the American Association of Nurserymen on July 23, 1947, 


which 
reads as follows: ‘In view of the failure of several Federal and State agencies to 
recognize the strictly agricultural nature of the production and distribution of 
nursery stock, or the fact that nursery stock is an agricultural commodity.’ ”’ 
We believe that this information will enable you to determine the extent to 
which the problem raised by Mr. White has been considered, and we hope it will 
be of some assistance to you in determining whether or not to place nursery stock 
in the exemptions in section 203 (b) (4a) or (6). If you decide to make such an 
amendment we recommend that you follow the suggestions made in the letter of 
Chairman Eastman to Senator Gurney, April 16, 1941, as quoted herein. 
Respectfully submitted. 
Water M, W. Spiawn, 
Chairman, Le aqislative Commitlee. 
Cuarues D. Manarrir. 
Joun L. Rogers 


Commissioner Sptawn. In this letter we set out some changes that 
we recommend in the bill itself. 
Chairman Rogers will read the changes we recommend in the bill. 
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Chairman Rocers (reading): 


For your consideration, we suggest the following as a substitute for the pro- 
posed amendment to subparagraph (4a): 

“‘(4a) The transportation by motor vehicle for compensation, from farm to 
market, or to the point of first off-the-farm processing, or to storage, of ordinary 
a or agricultural commodities (not including manufactured product: 

ereof) ;’”’. 

This proposed substitute would apply to the transportation of specific commodi- 
ties, without regard to the history, past or present, of any motor vehicle or as t: 
whether articles not within the exemption are being transported on the vehicle 
at the same time. We believe this distinction between vehicles and transporta 
tion is highly important from the standpoint of practical administration and 
enforcement. 

The exemption would cover the transportation of such commodities, whether 
or not they are still owned by the farmer at the time of the initial transportation 
Such a provision would not only insure equal protection of the law, but also 
prevent resort to all kinds of subterfuge designed to make it appear that th. 
ety is that of a farmer when in fact it is property of others. 

he term “agricultural commodities (not including manufactured products 
thereof)’’, now contained in the act, is used, not because it is a sharp or clear 
description, but because it seems to be as good as any that has been suggested 
It further has the advantage of having had substantial interpretation by the 
Commission and the courts. 

The proposed amendment to section 203 (b) (6) would restrict the exemption 
to “unprocessed fish (including shellfish)” being transported to market for the 
fisherman. As in the case of agricultural commodities, this amendment proposes 
to make the exemption applicable to the property of a certain class of persons, 
viz, fishermen, whereas the identical service cannot be performed with respect to 
property of other persons. 

This provision also contains the restriction that the exemption applies if thx 
motor vehicles are not, used at the same time or customarily in other kinds of 
transportation. It is thus subject to the same objections as the proposed amend 
ment in the bill relating to the transportation of agricultural commodities. 

As a substitute for the proposed amendment to section 203 (b) (6) we suggest 
the following: 

(6) The transportation by motor vehicle for compensation, from wharves 0: 
other landing place at which fishermen debark their catch, to market or to th: 
first point of processing, or to storage, of fish (not including manufactured prod- 
ucts thereof):”’. 

As an alternative, it is suggested that subparagraph (4a) be not amended, and 
subparagraph (6) be amended to read as follows: 

(6) The transportation of property consisting of ordinary livestock (including 
poultry), whole fresh fish (including shellfish), or agricultural commodities (not 
including manufactured products thereof), in the first movement from the point 
of production to the point of sale by the producer, or to the point of manufacture 
or transshipment. The point of production for fish shall mean the wharf or other 
landing place at which the fisherman debarks his catch, and the point of productio: 
for livestock or agricultural products shall include the point at which they ar 
gathered for initial shipment to the point of first sale, manufacture, or transship- 
ment. The point of first sale shall not be deemed to include the point of produc- 
tion.” 


Commissioner SpLawn. These comments, Mr. Chairman, are for 
your consideration. We have made no recommendation, I believe, 
in our annual report with reference to this particular bill or the 
amendment of this particular section of the act. 

The Commission recently put out its report in M. C. C. 968, which 
appears in the printed reports, volume 52, page 511, which brings 
the development and the construing, rather, of this exemption down 
to date. Naturally some who want to be included in the exemptio! 
and were not found to be included, were very keenly disappointed 

Some of them have gone into the courts to reverse our finding «+ 
being contrary to the intent of the Congress, in a matter involving 
cut flowers, I believe 








The 
Senat 
I und 
he we 
agrict 


“Ts a 
fortur 
seeme 
to be 
produ 
and tl 
had q 
to an 
flowel 

Co 
into t 
conve 
missit 

Th 
your 
some 
given 


have 
ceedil 
there 
Ex p: 

Aft 
agrici 
nurse 
chair 
to the 
or 10 

Th 
of co 
perce 
mitte 
data 
shoul 
agric 

Th 

Th 
of M 
inqui 
agrici 
into 1 
agric! 

Th 
ing a 
Nurs 
outlu 
The ¢ 








DOMESTIC LAND AND WATER TRANSPORTATION 429 


The CuarrMaNn. And nursery stocks. Do not forget nursery stocks. 
Senator Tobey does not happen to be here today. There is something, 
I understand, going on up in New Hampshire. But if he were here 
he would take you over the coals for ruling out nursery stocks as an 
agricultural product. 

“T know he called out in a loud voice when the matter came up, 
“Is anybody here from the ICC?” And there was no response, 
fortunately, I think, for the ICC. That omission of nursery stock 
seemed to the members of this committee who were present that day 
to be unfortunate, because nursery stock is so much an agricultural 
product. It is produced on farms almost like every other crop is, 
and the committee itself or at least those members who were here—we 
had quite a few of them here—expressed themselves as being favorable 
to an amendment to this bill including nursery stock, and also cut 
flowers, as farm products, or as agricultural products. 

Commissioner SpLawn. The cut flowers group I believe have gone 
into the courts. That matter is pending, and I brought up for your 
convenience a copy of the brief supporting the report of the Com- 
mission. 

The representatives of the nursery stock have come here and asked 
your committee for an amendment. In response to your request for 
some comments on the statement of Mr. Richard P. White, we have 
given the matter very careful review and we find that this matter of 
nursery stock has been active since 1938. 

It first came up in 1938 in the Commission—it is the first that I 
have been able to locate, although it may have arisen in some pro- 
ceeding prior to 1938 that I have not run down prior to 1938—in 1938 
there was a general rate case brought on petition of the railroads— 
Ex parte 123. 

After hearings, the Commission authorized a 5 percent increase in 
agricultural products, and 10 percent on other traffic. Some of the 
nursery people approached their Congressman, who happened to be the 
chairman of one of the Congressional committees. He came down 
to the Commission and inquired if nursery stock would take 5 percent 
or 10 percent. 

The Director of our Bureau of Traffic, which Bureau had the duty 
of construing to the shippers and carriers our findings as to the 5- 
percent increase on agricultural products, with a very competent com- 
mittee of the staff, made a careful study and analysis of the ex parte 
data laid before them and reached the conclusion that nursery stock 
should take 10 percent increase instead of the 5 percent allowed on 
agricultural products. 

That was with reference to the increase on the railroads. 

The next year, in 1939, that same question was raised in the Bureau 
of Motor Carriers—Director Planning was approached—with the 
inquiry as to whether or not nursery stock was included in the exempt 
agricultural products under section 203 (b) (4a), and (6). They went 
into the matter and it was their ruling that nursery stock was not an 
agricultural product exempted in this particular section of part IT. 

Then the matter was again carefully studied in this long proceed- 
ing and very important proceeding —MC- —C-968. Witnesses for the 
Nursery Association appeared at the hearings in that proceeding and 
outlined their views very much as they have before this committee. 
The Commission considered their testimony and decided that nursery 
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stock is not included in the exempt agricultural products exempted 
in section 203 (b), (4a), and 6. 

That report—I brought copies of it down for the convenience of the 
committee—and you will find on pages 553 through 555, I believe, 
the Commission’s discussion of the matter. That is the conclusion 
reached by the Commission after considering the testimony put in 
the record by the nursery interests. 

The CuarrMan. Mr. White testified here, and he stated, I believe, 
that Senator Gurney, who was then a Senator from South Dakota, 
had some correspondence wlth the Commission on this subject. He 
had been assured by Commissioner Eastman, as I recall it, that no 
commissioner thought otherwise than that nursery stocks were an 
agricultural product. 

Commissioner Sptawn. I have those letters of Commissioner 
Eastman with me. I have given Mr. Jelsma the comments that you 
requested on this matter. 

The CuairmMan. They have been inserted in the record. 

Commissioner SpLawn. If you will have Mr. Jelsma turn down to 
the last, where we quote Commissioner Eastman’s correspondence, 
beginning there, first with the quotation from Mr. White’s quotation 
from Mr. Eastman, and then immediately following it is a further 
quotation from Commissioner Eastman, or Chairman Eastman. He 
was then Chairman of the Commission, as well as of the legislative 
committee. 

Do vou have that, Mr. Chairman? 

The Cuarrman. Yes. The last paragraph reads: 

Therefore, in response to your request for advice as to what might be done to 
correct the situation, I would say that the simplest wav that occurs to me is to 
insert the words ‘‘or murserymen”’ after “farmer” and the words “for mursery 
stock”’ after the word ‘‘commodities”’ in the proposed amendment to section 203 
(b), (4a). 

Commissioner SpLawn. You will note in the letter of Chairman 
Eastman that he did not go into the discussion of the way that nursery- 
men raise their plants and so forth, or whether horticultural is included 
in agricultural, but he pointed out that even though the Commission 
found a product or commodity to be a horticultural product, that 
would not necessarily resolve the issue. 

The issue, as he pointed out, is whether nursery stock would be 
such a horticultural or agricultural product as was exempted in 203 
(b), 4 (a), and 6. 

The CuHarrman. This is the quote, Dr. Splawn, that Mr. White 
made in his presentation, to which I referred a moment ago: 

I knew of no agency of the Federal or of anv State government that does not 


consider nursery stock an agricultural commodity except the Bureau of Motor 
Carriers of the Interstate Commerce Commission. 


Commissioner Spawn. In the testimony before Examiner Brooks, 
of the Commission, a resolution from the American Association of 
Nurserymen was inserted in the testimony and made a part of the 
record, which referred to a number of Federal and State agencies as 
holding that nursery stocks was not included in agricultural products, 
and in the view of those who submitted that resolution they evidently 
thought that these Federal agencies and State agencies were incorrect, 
and I take it they still do. 
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A decade ago when Chairman Eastman wrote this letter to Senator 
Gurney, he merely pointed out how the matter could be settled in 
favor of the nurserymen if Congress should so desire, and we point 
out that in our judgment that is a correct solution if you desire to in- 
clude nursery stock among the exempted commodities. 

The CuHarrMaNn. Do not be surprised if this committee reports out 
a bill including nursery stock in the category of agricultural products. 

Commissioner SpLrawn. We have undertaken to indicate how it 
could be done in section .203 (b), (4a) and (6), so as to allay all doubt 
if that is the intent and will of the Congress. 

The CuarrMan. I do not know whether it will be the will of the 
Congress or not, but I am sure that it will be the expressed will of 
this committee. 

Commissioner SPLAWN. In this report of the Commission, MC 
968, and in this letter of comment, I think that you will be able to 
determine the extent to which this problem has been canvassed and 
why the nursery stock was not included or construed to be an agri- 
cultural product within the meaning of section 203 (b) (4a) and (6). 

If this committee may desire, as you indicate, to exempt nursery 
stock along with agricultural products, we think that Mr. Eastman, in 
his letter to Senator Gurney, pointed out the clearest and surest way of 
having it done, and we would suggest that you follow Mr. Eastman’s 
amendment instead of that discussed here the other day by Mr. White 
when you were discussing whether it should be agricultural and horti- 
cultural, or agricultural, including horticultural. 

Chairman Eastman pointed out even if you put in ‘horticultural,’ 
we would still have the same problem But if you put in ‘‘nursery- 
man’’ and “nursery stock’’ in the two subparagraphs, as he suggests 
there will be no doubt as to exemption. 

The CuatrrMan. We thank you, Commissioner Splawn. 


UnItTeED States SENATE, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Tuesday, March 18, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado and Senator Bricker of Ohio. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF J. C. GIBSON, VICE PRESIDENT AND GENERAL 
COUNSEL, THE ATCHISON, TOPEKA & SANTA FE RAILWAY CO., 
CHICAGO, ILL. 


Mr. Gisson. I desire next to refer to S. 2357. 

My name is J. C. Gibson. I am appearing on behalf of the Asso- 
ciation of American Railroads in support of S. 2357. I am vice 
president and general counsel of the Atchison, Topeka & Santa Fe 
Railway Co. with headquarters at Chicago, Il. 
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Clause (6) of section 203 (b) of the Interstate Commerce Act 
exempts from economic regulation— 
motor vehicles used in carrying property consisting of ordinary livestock, fish 
(including shell fish) or agricultural commodities (not including manufactured 
products thereof), if such motor vehicles are not used in carrying any other 
property, or passengers, for compensation. 

The legislative history of the Motor Carrier Act shows that the 
fundamental purpose of this exemption was to relieve the farmer, 
the dairyman, the livestock grower, the fisherman and the oysterman 
from economic regulation in transporting their commodities to market 
or to processing or storage points. Under present court decisions and 
Interstate Commerce Commission rulings the benefits of the exemp- 
tion have been extended to commodities that have received varying 
degrees of commercial manufacture or processing, and to the trans- 
portation of such commodities in ordinary commercial channels be- 
yond the initial movement from the point of production. In short, 
the exemption from regulation intended for the farmer and fisherman 
now accrues in many instances to the benefit of commercial interests 
and professional haulers. The farmer and fisherman receive little or 
no benefit from this extension of the exemption, and the railroads 
definitely suffer from it. 

The volume of freight transported in direct reliance upon the statu- 
tory exemption is known to be tremendous although it cannot be 
determined accurately. It has been estimated that while there are 
some 20,000 authorized motor carriers of property under the Inter- 
state Commerce Act, there are nearly twice that many exempt truckers 
engaged in the transportation principally of agricultural commodities 
and sea food. No accurate records of the actual volume of traffic 
handled by the exempt truckers are available, but in certain areas, as 
for example, in the transportation of Florida fruits and vegetables to 
ultimate consuming markets in the East and Midwest, traffic studies 
indicate that something over half of the movement is by truck and 
that the transportation is very largely conducted under the exemption 
of the statute. 

Traffic handled in direct reliance upon the exemption accounts, 
however, for only a part of the total which the exempt trucker is able 
to divert from regulated carriers. Many exempt truckers, upon reach- 
ing market or storage point, make it a practice to lease their equip- 
ment to regular motor carriers for the return trip, hauling on such 
trip commodities that are not exempt. These leases, executed with 
a great degree of informality, provide the exempt trucker with some 
measure of compensation for the return trip, thus improving his com- 
petitive position in bidding for exempt traffic-—which he is able to 
haul on unpublished rates. 

These trip-leasing practices, which are not confined, of course, simply 
to the exempt truckers, produced such an unsatisfactory situation 
within the motor carrier industry that the Commission instituted an 
investigation of them, and last May issued a report in which it pre- 
scribed rules and regulations governing the leasing and interchange of 
motor-vehicle equipment. This order has been challenged in two 
court proceedings and has been upheld. One of the cases is now on 
appeal to the Supreme Court. 


While ultimate enforcement of the Commission’s trip-leasing order 


would end some of the abuses that have been incidental to exempt 
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trucking operations, the need would still remain for limitation upon 
the exemption itself. Exemption from economic regulation is a valu- 
able status, and it is therefore inevitable that the Commission should 
be under constant pressure to expand further and further the list of 
exempt commodities. 

This pressure does not come from the farmer or fisherman alone or 
even principally. For the most part and in reality it comes either 
directly from or through spokesmen for the processor and the pro- 
fessional hauler—in other words, from those engaged in commercial 
transactions that no more deserve exemption from economic reguls- 
tions than the railroads deserve it. A good illustration of how the 
statutory exemption has been gradually extended is contained in the 
Commission’s decisions in the Monark Egg Corp. Contract Carrier 
Application case. That case involved an application by the Monark 
Egg Corp., of Kansas City, Mo., for such contract carrier author- 
ity as the law might require to cover its transportation of eggs from 
Midwestern States to the east coast and of various commodities, in- 
cluding fish and shellfish from eastern origins to destinations in 
numerous eastern and Midwestern States. 

The record showed that the applicant handled both fresh fish packed 
in ice and fish that had been cleaned, cut into fillets, frozen and 
packaged. The Commission, upon a review of the legislative history 
of section 203 (b) (6) expressed the opinion (p. 618)— 


that by the use of the words “fish (including shellfish) ,’’ Congress meant whole 
fresh fishy dead or alive, as taken from the water— 


which definition would not, of course, include the frozen packaged 
roduct. 
. The Commission held a further hearing in the proceeding at the 
insistence of various interested groups, including the Secretary of 
Agriculture. In a report dated October 2, 1944, reported at 44 
M. C. C. 15, the Commission reaffirmed its prior conclusion upon a 
more extensive review of the legislative history of section 203 (b) (6). 
In this report the Commission said (pp. 18-19): 


Before discussing the various commodities here in issue, or as to which our 
views are sought, it is appropriate to indicate some further considerations bearing 
on the interpretation of this section of the act. The Interstate Commerce Act is 
remedial legislation and must therefore be liberally interpreted to effect its evident 
purpose. The provision here under consideration is an exemption from the general 
terms of the statute, and as such must be strictly construed. Its benefits extended 
only to those carriers plainly within its terms; and the stricter the construction 
of the exemption, the more liberal is the construction of the main act. The policy 
reflected in the exemption here under consideration is in accord with the general 
policy to favor and promote the interests of agriculture. The problem confronting 
Congress at the time of the adoption of the exemption was to relieve transportation 
of the essential products of agriculture from some of the incidents of regulation, 
and yet preserve the general purpose of the necessary regulation of transportation 
by motor vehicle. The legislative history indicates that the benefits of the exemp- 
tion were intended for the farmer by affording relief in the transportation of his 
produats to the point where they first enter the ordinary channels of commerce. 

3efore adopting the exemption, Congress broadened it by including fish and shell- 
fish within its scope, and the natural and logical inference to be drawn from this 
action is that a like relief was intended for the fisherman as was granted the 
farmer. In applying this provision in any particular case it must be borne prom- 
inently in mind that only those operations which are shown beyond peradventure 
to meet the above requirements can be said to fall within the terms of the exemp- 
tion here being considered. 


The Monark case was again reopened for further consideration in 
the light of a decision of the United States District Court at New 
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Orleans in Interstate Commerce Commission v. Love (77 F. Supp. 63 
(affd. 172 F. 2d 224)), which held that the term “fish (including shell- 
fish) ,”’ as used in section 203 (b) (6), included frozen shrimp as well as 
fresh shrimp. 

In its report on further consideration (49 M. C. C. 693), the Com- 
mission held, in conformity with the court ruling, that the term 
“fish” included— 


frozen, quick frozen, and unfrozen fish in the various forms in which it is shipped, 
+ * '* but excluding fish in hermetically sealed containers or fish which has 
been otherwise treated for preserving such as smoked, salted, pickled, spiced, 
corned, or kippered. 


The proceeding was again reopened for oral argument, and on 
April 13, 1951, the Commission released its fourth opinion in the case, 
affirming the ‘ruling that the statutory exemption included frozen 
fish. In its report the Commission repudiated the “channel of com- 
merce” principle, which had been the basis of its earlier rulings as 
indicated by the quotation above from its second report. 

In this connection the Commission pointed out that the partial 
exemption of the statute is directed to the motor vehicles used and not 
to the transportation of the commodities named, and contains no 
limitations as to the points from and to which fish, shellfish, or the 
other exempted commodities may be transported. 

We submit that, while there may be some justification for relieving 
the fisherman from the burdens of economic regulation when he is 
securing the transportation of his catch to market or processing point, 
no justification whatever can exist for exempting the transportation 
of packaged, frozen fillets of fish from the processing plant to the 
consumer. 

Senator Bricker. That frozen fillets was done as a result of the 
court action though? 

Mr. Gipson. Yes, sir. 

Senator Bricker. And there is no distinction in character, in my 
mind, between frozen fish and salted fish as far as that is concerned. 
The principle is the same. Has the question of the smoked, salted, 
pickled, corned, and kippered fish ever gone to the courts? 

Mr. Grrsson. I do not know of a case in which it has. 

The CuarrMan. I think there is quite a difference, Senator. 

Senator Bricker. A little difference in the amount of work that 
has to be done on them but that is all. 

The CuHarrman. There is a difference in the nature of the work. 
If they are going to transport them they have to be transported at a 
temperature where they are not going to spoil, and that is what the 
freezing process is. I do not know how you are going to determine by 
regulation or by court action whether the shrimp should be 40 degrees 
above zero or 32 or 28. I do not know how you are going to arrive 
at the exact temperature. 

Senator Bricker. Of course that means then that the frozen fish 
take a great deal more attention than the smoked, salted, pickled, 
corned and kippered fish, if there is to be a distinction. 

The CuarrMan. It might very well cost more. 

Senator Bricker. It takes a special kind of truck. 

The CuHarrMan. It is not practical to transport them without keep- 
ing them at a low temperature. 
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Senator Bricker. But that is what the court said it exempted, and 
they do not exempt the smoked, salted, pickled, spiced, corned and 
kippered. 

The CHarRMAN. Those are actually processed. That is where the 
definition comes in as between any processed article that does not 
have that unregulated privilege, and whether the act of freezing them 
is processing or not 

Senator Bricker. That is the thing that I was getting at. I think 
as much so as the smoked or salted. 

The CuHairMan. It is pretty hard to determine what temperature 
you are going to have. 

Senator Bricker. It is a pretty narrow interpretation, 

Mr. Gipson. In any event of course that service of transporting 
frozen fish is performed by common carriers by motor vehicle and also 
by rail and express carriers. We do not think that there is any reason 
why the unregulated carriers should be allowed in this field in com- 
petition with the regulated carriers when they perform the same type 
of service. To regulate one group of carriers and to free the other 
type of carriers from any regulation when they are performing the 
same service under the same conditions is a discrimination against 
the regulated carriers and in favor of these unregulated carriers and 
is not the impartial regulation that the statute envisages, and we 
asked for relief from that discriminatory treatment. 

The Cuatrman. And the court turned you down? 

Mr. Grsson. On the basis of the way the present statute is written: 
yes, sir. Weare asking for a change in the statute on the ground that 
the way the statute is written is not expressive of a fair rule of regula- 
tion. We ask that it be amended so as to produce a fairer and more 
equitable and even-handed rule of regulation. 

Senator Bricker. Are these trucks that are used to a large extent 
in shipping the frozen fish or hauling the frozen fish in the exempted 
service—are they used on return loads then? 

Mr. Greson. It is my understanding that very many of them are: 
yes, sir. 

Senator Bricker. In noncontrolled service or nonregulated service, 
or on a trip-leasing basis, or both? 

Mr. Grsson. Sometimes they are used on a trip-leasing basis by 
contract carriers subject to regulation or common carriers subject to 
regulation, but that is a practice that the Commission’s decision in 
this M. C. 43—this case that ] spoke of a while ago—was directed 
against. If that decision is finally upheld by the Supreme Court a 
good deal of relief from that particular evil will be obtained. 

Senator Bricker. Has the Supreme Court not held to the contrary 
at one time? : 

Mr. Gipson. I do not know of a decision of that kind from the 
Supreme Court. This order of the Commission in M. C. 43 has been 
before two three-judge courts—one in Alabama and in one in Indiana. 

Senator Bricker. No final decision on it? 

Mr. Gipson. No, no final decision. In two of those cases the 
court’s decision was upheld and in one, I think the Alabama case, the 
decision is on the way to the Supreme Court now. 

Senator Bricker. Has it been admitted? 

Mr. Grsson. I do not know that. 1] shall find out. 

Senator Bricker. I can find out. 
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Mr. Gipson. When I last looked into: it it had not been. Merely 
steps had been taken to bring it there. 

To extend the exemption to that article of commerce simply means 
that regulated carriers, rail and motor alike, must compete for this 
important and growing traffic with carriers for hire which not only 
operate on unpublished rates but whose rates need cover none of the 
costs of economic regulation. We submit that it is a perversion of 
the aim of the statutory exemption to impose this unfair and un- 
equal struggle on regulated carriers. 

For these reasons we advocate adoption of S. 2357. That bil! 
restates the escape clauses of the act so as to make clear the con- 
gressional purpose to confer the exemption only upon the farmer and 
the fisherman, only where the commodities involved are in the initia! 
move to market, only when the commodities are unprocessed, and 
only where the vehicles involved are not used at the same time or 
on the return trip or customarily in any other kind of transportation 
for compensation. 

These limitations will not defeat the original true intent of the 
exemption clause. They will merely deny the exemption to persons 
and commodities having no valid claim to it. 

Senator Bricker. There would not be much question about the 
return load in those cases, would there, because there would not be 
any long hauls—just the original haul to the processing plant, wherever 
it might be—to the elevator or to the factory where the fish are 
processed? 

Mr. Grsson. That is correct, Senator. The shorter the haul, the 
less consequent the matter of the return load becomes. 


Unitrep Sratses SENATE, 
CoMMITIEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Thursday, March 20, 1962. 


The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado and Senator Bricker of Ohio. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF JAMES G. PATTON, PRESIDENT, NATIONAL 
FARMERS UNION, AS READ BY ANGUS MacDONALD, ASSISTANT 
LEGISLATIVE REPRESENTATIVE, NATIONAL FARMERS UNION 


Mr. MacDona.p (reading): 


While S. 2518 would go far in removing a monopolistic industry from regulation, 
S. 2357 and S. 2362 would go far in the other direction toward regulating the 
most competitive segment in our economy. Under these bills every farmer with 
a truck who chose to implement his income by hauling for a neighbor would be 
under regulation of the ICC. He would be confronted with the impossible task 
of hiring a lawyer and proving to the Commission that he was entitled to a certi- 
ficate giving him the right to accommodate his neighbor in hauling = or 
agricultural products for a small fee. Under S. 2357 the return trip is abolished. 
In addition, the farmer’s exemption under 203B is whittled away. Under S&. 
2362 all private carriers are put in a strait-jacket. 


Senat 
it woulc 
Mr. } 
Senat 
is nothi 
Mr. } 
of these 
subject- 
Senat 
That de 
back to 
charact 
state ca 
Mr. } 
not be 
Senat 
| know 
Mr. ] 
Senat 
haul in 
where if 
Mr. | 
product 
explicit. 
Senat 
to mark 
of the | 
you ha 
to get t 
Mr. | 
been m 
Senat 
his ow! 
neighbe 
Mr. | 
intrasta 
Of cour 
cross th 
Senat 
you wo 
Mr. ! 
bad pal 
say the 
is suffic 
than ju 
Mr. ] 


If this 
We inter 
These fa 
own truc 

Furth 
common 
taken tc 
and oth 
transpor 


96' 





DOMESTIC LAND AND WATER TRANSPORTATION 437 


Senator Bricker. Just a minute, there. If that were not interstate, 
it would be wholly under the State commissions, would it not? 

Mr. MacDona.p. Yes, sir. 

Senator Bricker. And where a farmer hauls for his neighbor there 
is nothing that controls that in any way, shape or form. 

Mr. MacDonaxp. You are right, Senator. In the event that none 
of these products could be classified as interstate they would not be 
subject—— 

Senator Bricker. No. It is the haul in that case, not the product. 
That does not determine the character of the haul, from the farmer 
back to the farmer. He does not operate outside of the State. The 
character of the material that he hauls would not make him an inter- 
state carrier. There would be no way to get jurisdiction. 

Mr. MacDona.p. If he did not approach the State line he would 
not be under regulation, no, sir. 

Senator Bricker. And there is not any State in the Union that 
| know of that would require a license for that kind of thing, is there? 

Mr. MacDona.p. Not that I know of. 

Senator Bricker. That is what I thought. So it is wholly a long 
haul interstate thing. There might be communities on the border 
where it might be important. 

Mr. MacDona.p. We are attempting to direct this statement at 
products in interstate commerce. We should have been more 
explicit. 

Senator Bricker. Which is very much limited as far as your farm 
to market hauling is concerned which is a small segment of the hauling 
of the farmer, where he would be hauling back to his neighbor, as 
you have mentioned here at the bottom of page 3. I am just trying 
to get the problem in perspective. 

Mr. MacDona.p. I appreciate that and I think I should have 
been more explicit here in this last sentence I read. 

Senator Bricker. Nobody wants to make the farmer who hauls 
his own stuff to market and brings back stuff for himself or his 
neighbors a common carrier. 

Mr. MacDonaup. We are against regulation of farmers’ trucks in 
intrastate commerce and in interstate commerce also in such instances. 
Of course, you will agree that in many instances the farmer would 
cross the State line. 

Senator Bricker. Yes, there might be some, but I do not think 
you would want to make that farmer a common carrier. 

Mr. MacDona.p. I do not think that lessens what we consider the 
bad part of this bill—the fact that you pick out some farmers and 
say they are not affected. If only a few are affected, we think that 
is sufficient reason to oppose it, and we do think there would be more 
than just a few. 

Mr. MacDona tp (reading): 

If this bill is enacted all unusual and occasional hauling would be prohibited. 
We interpret this bill to include farmers who do a little trucking on the side. 


These farmers, under our interpretation, would be prevented from leasing their 
own trucks, 


Furthermore, no private carrier could lease his truck to another carrier. Only 
common carriers could lease or contract to other common carriers. These bills 
taken together seem completely unreasonable. They would regulate farmers 
and other private carriers who should not be regulated. They would make 
transportation more costly and indirectly would adversely affect farm income. 


96736—52——-80 
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Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 24, 1952. 


The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado, Senator Hunt, and Senator 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMAn. At this point I wish to insert in the record a letter 
from the Riverside Freezer & Storage Co. If there is no objection 
it will be made part of the record. 

(The letter referred to is as follows: ) 


LerreER From AnToNIO ARRUDA, MANAGER, RIVERSIDE FREEZER & STORAG: 
Co., Tiverton, R.I., ro SENATOR PASTORE 


RiversipE Freezer & Srorace Co., 
Tiverton, R. I., March 17, 1952. 
Joun O. Pastore, 
Senator of Rhode Island, Washington, D. C. 

Dear Senator: It has come to our attention that there are two bills before the 
Senate, Nos. 2357 and 2362, which, if passed, would cancel the fishery exemption 
of the motor carrier law. Passage of these bills would be very harmful to our 
company and could even force us out of business, since all our shipments are now 
made by exempt motor carrier, Our product is a low-priced one, and profits 
margins are, therefore, small, too small to absorb any increase in transportation 
costs. 

Our business consists of processing fish byproducts into animal foods which are 
then sold and shipped to various parts of the country. The majority of our ship- 
ments are to the Middle Western States where most of the mink ranches are |o- 
cated. Naturally, since these farms are located in the country, the easiest wavy is 
to ship by truck. Delivery is made right to the farmer’s door, thereby reducing 
his handling costs. 

The question of price is the most important one we are concerned with. As 
long as the farmer is convinced feeding fish is the most economical method from 
which he can obtain the proper amount of food values, he will continue to do so; 
but, should the exemption be canceled, and the cost of transportation be increased 
through the use of regulated carriers, we could no longer offer our products to the 
farmer at a price he could afford, therefore, he would naturally turn to other sources 
of supply. 

In the course of our operations we might employ 20 to 50 people weekly. I am 
sure that you would not want to jeopardize our company’s future and in so doing 
eliminate any of these jobs. As you know, the employment situation in New Eng- 
land is desperate. We therefore strongly urge you to oppose these bills with al! 
the power at your disposal. 

Yours truly, 
RIVERSIDE FreezER & Storace Co. 
Antonio ArruDA, Manager. 


The CHarrMan. Tomorrow we will hear Mr. Charles Brannan of 
the Department of Agriculture and Mr. Jackson of the National 
Fisher’s Institute. 

The hearing is recessed until 10 o’clock tomorrow morning. 

(Whereupon, at 11°50 a. m., the committee recessed to reconvene 
at 10 a. m., on Tuesday, March 25, 1952. 
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UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, March 25, 1952. 

The> eommittee"met, pursuant to édioaraiment: at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) pre siding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic,Land and Water Transportation. 


STATEMENT OF HUGH M. NICHOLSON, TRAFFIC AND MANAGE- 
MENT DIVISION, PRODUCTION AND MARKETING ADMINISTRA- 
TION, UNITED STATES DEPARTMENT OF AGRICULTURE 


The CHarrmMan. Mr. Hugh M. Nicholson. Mr. Nicholson, we 
welcome you here. 

Mr. Nicnotson. My name is Hugh M. Nicholson. I am Chief of 
the Motor and Air Litigation and Adjustment Section, Transporta- 
tion and Warehousing Branch, Traffic Management Division, Pro- 
duction and Marketing Administration, United States Depattment of 
Agriculture. 

My appearance here is for the purpose of offering comment in 
connection with pending transportation bills but more particularly 
relating to S. 2357 and 5S. 2362. 

There has not been ample time to obtain advice from the Bureau 
of the Budget as to the relation of these bills to the program of the 
President. I would like to vary that. Since arriving here this morn- 
ing I have had a telephone call from the Department in which I was 
advised that S. 2357, the comment thereon had cleared the Bureau of 
the Budget. 

Both 5. 2357 and S. 2363, if enacted, would have an adverse effect 
upon the marketing of agricultural commodities. 

Taking up first 5S. 2357, this is a proposal to restrict the benefits of 
agricultural-fish exemptions as now contained in section 203 (b) (4a) 
and (6) of the Interstate Commerce Act. 

A spokesman for the Association of American Railroads has indi- 
cated to your committee his impression that the American farmer 
and fisherman receive no benefit from the present exemptions. ‘That 
impression I should like to refute. The flexible transportation serv- 
ices performed under the exemptions are indispensable to the orderly 
marketing of the tremendous volume of agricultural commodities 
produced today; and such services could not “be performed either by 
the railroads or by certificated motor carriers. S. 2357 would largely 
destroy this vitally important transportation service. 

Elimination of the exempt carrier would adversely affect the 
marketing of fresh fruits and vegetables. More than 50 percent of 
our fresh fruits and vegetables marketed through commercial whole- 
sale channels are transported by motortrucks. This has resulted in 
a wider area of distribution for farm commodities and has facilitated 
the rapid movement of maturing crops to both small and large 
terminal markets, and has benefited the farmer by yielding greater 
returns for his work in producing these commodities. 
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Removal of the exempt carrier, who plays a vital part in distribut- 
ing these commodities, would seriously disrupt the marketing process. 
The end result, insofar as the consumer is concerned, would be « 
deterioration in the quality and variety of farm produced perishab! 
foods; and the farmer would receive less for his labors. 

In addition to the terminal markets at large consuming centers, 
there are a great many small farmers’ markets located throughout 
the country. ‘These are generally supervised by State departments 
of agriculture. The exempt jonas is needed to serve these markets. 
From such a market at Benton Harbor, Mich., in 1951 there were 
shipped by trucks 3,854 carlot equivalents of apples, beans, berries, 
melons, peaches, grapes, tomatoes, and other fresh fruits and vege- 
tables. These commodities moved to destinations in 39 States. 

The rail movement from this market in 1951 consisted of only 5() 
carloads of apples. If rail service had been suitable for this move- 
ment, it unquestionably would have been utilized to a greater extent. 
S. 2357 would destroy markets of this type which have depended 
upon the exempt truck. 

In other situations rail service is adaptable to the movement; and 
in those situations the portion of the entire movement handled by 
rail depends upon two factors—rates and service. From Florida in 
1951 the rail carriers moved 103,883 carloads of fresh fruits and 
vegetables while 85,675 carlot equivalents moved by truck. From 
Louisiana in 1951 there were 3,309 rail carload shipments as compared 
to 7,779 carlot equivalents by truck. 

The service provided by the exempt truck is a superior service which 
permits perishables to be more fully matured before harvesting, then 
transported overnight for long distances for consumption within a 
matter of hours. Availability of fresh fruits and vegetables well 
matured at harvest in fresh appetizing condition increases consumer 
demand and is reflected in returns to the grower. 

It is estimated that approximately 75 percent of all livestock moves 
to market by truck, most of which moves by exempt vehicle. A great 
deal of it is loaded on the farm for through movement to the distant 
packing plant or stockyard. A producer may telephone several plants 
or buyers for quotations. The selectivity of markets thus afforded 
often yields greater returns with less shrinkage and loss than when 
shipment is by railroad. Feeder cattle buyers go right to the range 
and purchase feeders for direct range to feed-lot shipment by truck. 

A substantial quantity of various kinds of grain move by exempt 
vehicle. A large number of elevators have installed adequate facilities 
for unloading trucks, and all new elevators are so equipped. ‘Tlie 
farmer’s right of selecting this mode of transport should be continued, 
especially so when the vehicles may be loaded at the farm, and, in 
in times of rail-equipment shortages, embargoed or closed country 
elevators could be bypassed in order to accomplish direct delivery at 
terminal markets and other available storage locations. 

In 1951, there was in round figures, a total of 15 million pounds of 
fish and sea food shipped out of New England to the Chicago market; 
14 million pounds of it moved out by truck, largely the exempt 
vehicle. Less than a million pounds moved by rail express. ‘hie 
entire industry will be demoralized if the type of transportation so 
fully relied upon is to be eliminated. 
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Marketing through the larger centers would of necessity undergo 
drastic reorganization in order to utilize inferior modes of transporta- 
tion which, in all probability, would lessen the demand for fresh sea 
food. Hundreds of off-rail small fishing ports on both coasts, on the 
lakes and along the rivers would be without transportation service 
adequate to meet ordinary demands in marketing the catch. 

The Interstate Commerce Commission in its decision of June 19, 
1951, entitled ‘‘Reicing Sea Foods and Other Perishables, Express 
(281 I. C. C. 417),”” made the following observation: 

The record indicates that express service in the recent past has been inferior to 
that of years ago in that it has become slower, delays in transit are encountered 
more often, pick-up and delivery service is often inadequate, and much incon- 
venience has been caused by establishment of the 40-hour week for the respond- 
ent’s employees. 

Flexible and efficient transportation is essential to present-day 
marketing of sea food. Severe storms along the New Jersey coast 
during the winter of 1950 destroyed a large number of fishing boats 
and much equipment. Thus, for a full season, fishing operations were 
greatly curtailed there and transferred elsewhere. Shrimp fishermen 
with their boats migrated from the Southeast Atlantic region to con- 
centration points at Key West and vicinity for several seasons but a 
number of them have recently departed to other areas as far south as 
the Campeche and other offshore fishing grounds in the Gulf of Mexico. 

Illustrating the need for a flexible transport service demanded by 
the uncontrollable habits of the fish, reference is made to the recent 
sudden disappearance of sardines off the central California coast and 
the anticipated reappearance of these fish in more southerly waters. 

S. 2357 proposes to limit the Commission’s jurisdiction over vehicles 
transporting unprocessed fish to market for the fisherman catching 
such fish. That proposition suggests a reasonable inference that the 
present limitation is an economy which does not inure to benefit of 
the fisherman. However, the economy inherent in the transportation 
of fish under section 203 (b) (6) as defined by the courts and the 
Commission, benefits the fisherman in providing for larger monetary 
returns by reason of the economy per se and relatively through the 
expansion of older markets and creation of new ones resulting from 
the present economical and expeditious service, which service should 
not be disturbed until a better one is in sight. 

We believe that the principal reason why sections 203 (b) (4a) and 
(6) were incorporated in the original Motor Carrier Act, 1935, was 
that the Congress then recognized that the flexible transportation 
service needed to move farm and fishery commodities could not be 
performed by general merchandise haulers. 

There are at present only 16,849 common carriers by motor vehicle 
certificated by the Interstate Commerce Commission. Some of these 
have radial operations, that is, they are authorized to serve all points 
within a certain radius of their base. Others are authorized to operate 
over fixed routes between specified termini. Moreover, the great 
majority have commodity limitations in their certificates. Very few 
of these certificated carriers have any desire to perform the flexible 
type of service essential to the farmer and fisherman. 

By following the harvests from one area to another as the demand 
for service develops, the exempt trucker fills an economic need which 
the certificated regular route or radial hauler of general commodities 
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is not equipped to perform. Even assuming that a certificated car- 
rier could perform one leg of a trip, the delays and deterioration inci- 
dent to transfers of lading, not now necessary, would be insufferable. 

In recent years the railroads have abandoned thousands of miles of 
their branches which for the most part have occurred in rural areas. 
This means that many country markets, stock pens, and elevators 
must also depend wholly upon trucks for transportation services. 

In a statement on March 1, 1950, Commissioner John L. Rogers 
estimated that 40,000 carriers, having 150,000 power units, are used 
exclusively in exempt interstate transportation. Under the terms 
of S. 2357, those vebicles which are now utilized in the specialized 
transportation of enormous quantities of fruits and vegetables, live 
poultry, shell eggs, milk, and other farm commodities would no 
longer be available. 

That the farmer is not in the transportation business may be fully 
realized when it is considered, for example, that 147,000 farms in 
Wisconsin sell milk, but only 56,000 such farms have their own trucks, 
and that 148,000 farms in Kentucky produce tobacco, but only 50,000 
farms bave trucks of their own. 

Out attention has been directed to a substitute bill S. 2357. All 
of the foregoing comments apply equally to the substitute bill, al- 
though it appears to be somewhat less objectionable from the stand- 
point of the farmer and fisherman. The substitute bill would stil! 
restrict the farmer’s choice in selecting markets. While the farmer 
could utilize exempt trucks to move his produce from the field to a 
local auction market or grading shed or directly, we assume, to a 
distant consuming market, he would be denied what he now possesses, 
the choice of shipping in exempt trucks to either market. 

Thus it is clear that under the substitute bill, as well as under th 
original bill, marketing channels would be disrupted to the disad- 
vantage of the American farmer. 

We know of ro farmer or farm organization asking for or support- 
ing these proposed restrictions on agricultural hauling. In epposing 
this legislation, we believe we are reflec ting the views of the entire 
agricultural community. Instead of diminution or practical elim- 
ination of the present exemptions, the farmer and fisherman would 
be better served by their expansion. 


In this connection it is noted that the substitute bill would spe- 


cifically add nursery stock to the list of exempt commodities. W: 
think the Commission was unduly severe in its interpretation of 
section 203 (b) (6) and that the exemption should properly be in- 
terpreted as covering such commodities as gladiolus bulbs, raw 
shelled peanuts, redr ied tobace 0, dressed poultry, frozen milk, and 
other frozen foods. 

It is urged that S. 2357 be not passed. 

The Cuarrman. Mr. Jackson, National Fisheries Institute. 

Mr. Jackson. We have two witnesses, Mr. Chairman. 


STATEMENT OF JOHN VERSAGGI, PATTERSON, LA. 


Mr. Versacar. My name is John Versaggi, Patterson, La. [| am 
senior partner in the Versaggi Shrimp Co., Patterson, La., and 
Brownsville, Tex. I am also partner in the Versaggi Fish Co., 27 
Fulton Fish Market, New York, N. Y., which office purchases a con- 
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siderable tonnage of shrimp, fresh and frozen, originating at the prin- 
cipal producing centers on the Atlantic seaboard from North Carolina 
to Key West, Fla., and in the Gulf of Mexico area from Fort Myers, 
Fla., to other coastal points as far as Brownsville. We also import a 
moderate quantity of shrimp produced in Mexican waters. 

I have been engaged in the production and distribution of shrimp 
for the past 30 vears. My company in 1951 produced and shipped by 
truck through interstate commerce approximately 2,500,000 pounds 
of headless shrimp fresh and/or frozen. This amount is exclusive of 
1,500,000 pounds additional purchased through our New York 
office and delivered by truck to destination. 

J appear before your honorable committee representing my com- 
panies, a group of my competitors, and on behest of the National 
Fisheries Institute, Washington, D. C., a national trade association 
composed of a cross section of the fishing industry of the United States 
who are strongly opposed to the passage of S. 2357. 1 should like to 
set forth the following objections to this bill because it is more harmful 
to the fishing industry than other related legislation pending at this 
time. 

For more than 5 years prior to the passage of the Motor Carrier 
Act in 1935, the fishing industry has recognized truck tr: insportation 
as the most practical and customary mode of tr: ansporting our fish 
and shellfish through interstate shipment to the various markets in 
the United States. 

Any restriction which tends to retard the free flow to market of 
this highly perishable commodity would disrupt the flexible program 
of high efficiency which is currently maintained between producer and 
ultimate consumer of our products. Fresh sea foods packed in ice, 
as well as those in frozen state, require prompt dispatch—regardless 
of the hour, day or night, Sunday or holiday—so that its delivery 
to market will be effected within the sadiiest possible schedule. 

This has been brought about by the use of exempt trucks, and no 
other present means of transportation has been able to match this 
method of efficient and highly satisfactory service. In passing, I 
would like to add that we are not opposed to the ICC trucks that 
frequently solicit our hauling on competitive rates and service com- 
parable to the unregulated truck. However, we find, because of the 
limited field in which they are permitted to operate, their use to us 
creates a problem to conform to the rules and regulations by which 
they are bound. 

The crops of the sea by their very nature are highly perishable. 
Weather conditions and the laws of nature have considerable bearing 
on the quantity of production, as well as the coastal points where fish 
and shellfish can be taken in greatest numbers and arrangements made 
for unloading, grading, and packaging shipment for preparation to 
market. These conditions are often beyond human control, and it 
would be virtually impossible for an ICC carrier to comply with the 
spasmodic demand during a scarcity, or the necessity for additional 
equipment during periods of overabundance, covering a franchised 
territory beyond ‘which he will be precluded by law from rendering 
that all-important and most essential service. 

Furthermore, the exempt carrier can secure a pooled load from a 
number of shippers, even if necessary to complete his load by calling 
at other points en route for the required difference. And, by the same 
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token, he can unload less truckload shipments en route to his ultimate 
destination. Again this proves the flexibility of the exempt carrier 
who performs the desired service of transportation with prompt 
dispatch to market, moving fish that might otherwise become sul- 
jected to delay and spoilage. 

I might add there, Senator, that fresh fish are not like whisky. 
They do not improve with age. If the hauling of this merchandise is 
extended exclusively to only those who are approved by the ICC and 
thereby relegating the sallentoeias of this service to the certified or 
chosen few, the shippers will be deprived of the use of this type of 
exempt equipment which today fully answers our need. 

That trucker will be then deprived of rendering that same service 
which is now being performed at fair rates, mutually satisfactory to 
the shipper as well as the trucker. There will be increased costs 
which must be reckoned with in the cost of the shipment and thus 
passed on to the consumer, who must ultimately foot the bill, and 
thereby adding to the already critical fires of inflation. 

The consumer will be made to pay more, thus creating greater sales 
resistance which could do considerable harm to the industry. I would 
like to point out that the exempted carrier is not a fly-by-night or a 
gypsy trucker as the term implies. Speaking from personal observa- 
tion, and due to the vastness of territory in which my companies do 
business, we have come in contact with numerous individuals who are 
in the trucking business, hauling exempt commodities exclusively, and 
particularly those who handle fresh and/or frozen shrimp. 

Most of these men operate multiple units, well-insulated tandem 
trailers, each equipped with mechanical refrigeration, ample insurance 
coverage, and comply with the legal requirements. Most of these 
should not be classed as fly-by-night operators, but as good business- 
men, men who are competitively in business to perform a transporta- 
tion service as efficiently as they can. Are you going to legislate this 
man out of business by the passage of S. 2357? If so you will then 
render obsolete the millions of dollars’ worth of exempt equipment so 
vitally needed at this time. It will hazard and further reduce the 
accepted mode of operation which the fishing industry has enjoyed for 
more than 20 years. 

Viewing the complicated nature of the fishing industry, in the Motor 
Carrier Act of 1935 Congress specifically granted some exemptions to 
the industry in order that its products could be transported with 
minimum of regulation and thus merchandised in an orderly and 
profitable manner. The law further granted, and the courts later 
affirmed, that unprocessed fish, including shellfish, is defined as the 
customary method of preparing such specie in its natural raw state 
incident to their transportation to market. 

The proponents of the pending legislation will strike out this exemp- 
tion from the present law. It removes from the highways the trucker 
that continues to perform a satisfactory service at a reasonable cost. 
To achieve this end, the proposed law further deprives that trucker 
from a return load of exempt goods or commodities of like kind. 
This is not only wasteful but also discriminatory by its very naturi 

It is provided in the bill granting the fisherman the right of exemp- 
tion to transport his own catch. It merely offers to him a concession 
that holds no practical or tangible value. The very nature of lis 
operation renders void that which the bill intends to make him the 
sole beneficiary. This concession is further conditioned that the ve- 
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hicle transporting his catch does not return any other kind of mer- 
chandise for compensation. 

It is generally the rule that all fishermen unload their catch to some 
dealer who prepares it for shipment, arranges for the hauling and 
subsequent marketing. If his catch is not sufficient to justify a full 
load—and this is generally the case for an individual fisherman—it 
must be pooled with the catches of other fishermen in order that their 
total will approximate something near a minimum load. It is there- 
fore obvious that these functions cannot be provided by one whose 
primary task is the harvesting of fish or shellfish merely to avail 
himself of that provision in the law which is seeking to grant him 
immunity. 

It is my considered opinion that Congress should pass legislation to 
promote and facilitate a free and unrestricted flow in commerce of the 
products of the soil and of the sea and not retard its progress by any 
means that will curtail its operation. The people of the United States 
have been looked upon as the best-fed people on earth. This is largely 
due to the fact that through a minimum of regulation the farmer and 
fisherman have been able to attain a wider distribution of the resources 
of the soil and sea which have been made available to all our people. 

This phenomenon has been achieved primarily through a freedom 
of truck movement which is so important to its continuance. 

I take pride in the fact that I defended the test case entitled “‘ Jnter- 
state Commerce Commission v. Chester Morton Love, tried in June 1947 
in the United States district court of eastern Louisiana. This court 
decided that the customary practice by which fresh fish and shellfish 
are prepared for shipment, or in any manner incident thereto, did 
not alter the nature of the specie and should be therefore construed as 
an unprocessed commodity. 

Section 203 (b) (6) of the Interstate Commerce Act establishing this 
exemption was clarified as a result of this case. ‘The ruling did not 
apply to a fish product which has been processed in a hermetically 
sealed can. The decision was appealed by the ICC, and the law was 
again tested in the United States Circuit Court of Appeals for the Fifth 
Circuit, and the higher court upheld the decision of the lower court. 

By its very nature the products in question were not classified as 
manufactured commodities. Those that the element of time, spoilage, 
remoteness of point of origin, weather conditions, and other cireum- 
stances beyond human control—these very important factors com- 
manded reasonable concessions to the industry if its products are to be 
merchandised in an orderly fashion, and obviously Congress so 
intended it. 

[t is reasonable to assume Congress further intended to promote its 
economic stability and its well-being maintained to millions of persons 
directly and indirectly so engaged, whose livelihood is dependent upon 
its dispatch of operation as one of its foremost essential features for 
its continued success. To ignore these judgments and to erase this 
time-honored practice could create considerable hazard and cause 
economic strain on those affected. 

This concludes my testimony. 

The Cuarrman. We thank you very much, sir. We are glad to have 
your statement. 

Mr. Versaaer. Thank you, Mr. Chairman. 

The Cuarrman. Mr. V. L. Hodges, Norfolk, Va. 
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STATEMENT OF y. L. HODGEs, NORFOLK, VA. 


Mr. Hopaxs. 
Norfolk, Va, 


I am employed by Ballard Fish & Oyster Co., Inc., Norfolk. Va., 
as assistant Manager, sales and traffic. I am also chairman of the 
traffic committee, the Oyster Institute of North America, and a mem- 
ber of the trafic committee, the National] Fisheries Institute, Inc. 
both of which are national trade associations with offices in Wash- 
ington, D. C. 

I have been engaged in the fish a) 
39 years, being associated with sales 

I appear before this committee in behalf of the aforesaid company 
and national trade associations in Of position to S. 2357 and set forth 
the follow ing specific objections thereto: 

l. To restrict transportation of fis} 
this bill would drastically 
ment of these commodities. 


2. To restrict or limit the exemptions to the fisherman himself as 
sole beneficiary, rather than it applying to the free and unrestricte 
movement of these commodities to the markets, would defeat the pur- 
pose and intent as originally set forth in the Motor Carriers Act. 

3. To restrict the exemption to unprocessed fish only—to fish just 
as they come from the water—would deny even the fisherman the right 
of free movement of his catch; it would prevent him from marketing 
many ite ns of his cateh of fish and shellfish in the usual and customary) 
manner. 

4. To restrict a truck engaged in transporting exempt fish and shel]- 
fish commodities from handling return loads of the same or similar 
exempt commodities for compensation appears to be unjust and un- 


reasonable; it would legislate an economic waste and border upon 
discrimination. 
S. 


My name js Vs. Hodges, Post Office Box 1111, 
. ab ; 


id oyster business for more than 
and traffic all of this time, 


1 and shellfish as proposed jn 
retard and curtail the normal free moye- 


2357 aims to restrict the exemption to “Motor vehicles trans- 
porting unprocessed fish (including shellfish) to the markets for the 
fisherman catching such fish * *  *» For all practical purposes, 
this would make null and void any and all exemptions originally j 
cluded in the Motor Carriers Act; it would rx 

free movement of these 


h- 
‘strict the right of normal 
highly perishable commodities to the markets 
In dealing with this question of exemption applying to motor 
Vehicles transporting fish (including shellfish) 
fact that only very few individual fishermen Perform the actual 
marketing and transportation of their catch. Their job is to catch 
fish ; generally speaking, they lack the time and facilities to do the 
actual marketing of their catch. 

Actual marketing and 


you must recognize the 


transportation of these commodities to the 
markets is performed largely by packers or wholesale distributors 
located at convenient central points. In the case of shore fishermen 
fishermen who Operate from fixed bases Over a limited area in coastal 
or inland waters—it js customary for these packers or distributors to 
pick up the catch of the individual fishermen at their point of landing 
supply the initia] icing, then take the fish to a well-equipped plant 
for grading, packing, and shipping to the markets, 

In the case of offshore fishermen ~—fishermen Operating seagoing 
vessels—it js customary for them to dock their vessels at a con- 
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veniently located plant of a packer or distributor Where the unloading, 
grading, packing, and shipping is done. In either case, it is the func- 
tion of these packers or distributors and not the individual fishermen 
to determine the market outlets and provide the hecessary transporta- 
tion facilities to the various markets. 

Without prompt, efficient, and expeditious 
facilities being available to these packers or distributors. production 
would pile up at its source and fishermen could not Operate; neither 
could the widespread markets be Supplied fresh fish and shellfish 
with any degree of regularity. 

It should be Perfectly clear to you, the 
exemption to the fisherman himself as sole beneficiary would not 
only be contrary to the original Provisions of the Motor Carriers Act 
but would, to a very large extent, nullify the implied benefit of exemp- 
tion in 8. 2357. Unless the catch of the individual fisherman can 
be moved to the markets with the same freedom by those who perform 
the actual marketing and provide for the actual transportation, the 
exemption would become null and void from all practices] application 
and usage. 

Unprocessed fish as referred to in S. 2357 is presumed to mean fish 
just as they come from the water. Since it has aly ays been customary 
for many fishermen to eviscerate, behead, or otherwise process some 
fish as they are taken from their hets, to restrict the exemption to 
unprocessed fish”? would void application and practical usage of the 
exemption to even the fisherman himself, 

This situation especially applies to Oysters, 
These shellfish are customarily marketed shy 
are shucked by the producer; the few shipped in the shell is an excep- 
tion rather than a rule, Using our company, Ballard Fish & Ovster 
Co., Inec., as a typical example. we plant, cultiy 
Our Oysters, and yet S. 2357 woul 
production on exempt trucks. 

To restrict a truck transporting exempt commodities from handling 
return pay loads of similar “xempt commodities would legislate an 
unreasonable economic waste of transportation facilities, As you may 
already know. such unregulated trucks are not even now permitted 
to transport honexempt commodities for hire. This feature, as well 
as pending rip-leasing restrictions, seems to have been designed with 
but one Purpose in mind: to drive these trucks off the roads, regardless 
by what means or method. 

My opposition to S. 2357 is not directed against franchised or ICC. 
regulated trucks hor any other froup of common carriers. We employ 
these on an even footing with unregulated trucks if and when ay ailable 
and whenever their service suits our Peculiar needs. My objection 
“enters specifically upon the fact that there is not sufficient ICC- 
regulated trucks to Properly supply the needs of the fisheries industry; 
that ICC-regulated trucks are bound by rules and regulations to 9 
point whereby they cannot Perform the transportation of fish and 
Shellfish as a nonexempt commodity with the flexibility and freedom 
that is necessary for prompt movement of these commodities. Mar- 
‘ets for fish and Shellfish are widely scattered: the routing of trucks 
‘ransporting these commodities will shift from day to day, depending 
Upon the available species, the supply and the demand: to get these 
‘ommodities in transit with the least delay, it is even necessary at 
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times to start a truck rolling before knowing its ultimate point or 
points of destination. 

Production of fish is spasmodic; it cannot be foreseen or predicte«, 
either as to volume or time of landing; in case of a distributor like 
ourselves, it will vary from day to day from a few thousand to severa| 
hundred thousand pounds. And yet, whatever the catch, this pro- 
duction must be moved to the markets promptly, regardless of whether 
it be day or night, weekdays, holidays, or Sundays, and to whatever 
markets the demand dictates. 

The fisheries industry, in many instances, has found it necessar\ 
to promote and establish truck transportation to suit its peculiar 
needs; quite often it becomes necessary for several dealers or <(is- 
tributors to pool-load their shipments. Even if the average ICC- 
regulated truck had the inclination to meet these requirements of 
service, there arises the question whether ICC regulations woul: 
permit pool loading and the flexibility of routing to provide necessar\ 
distribution. 

I am afraid that some groups by concerted effort have attempted to 
put operators of unregulated trucks in a bad light with the public 
My experience has been that these unregulated trucks as a whole ure 
not the ramshackle, unsafe, undependable equipment that the com- 
monly used term “‘gypsy”’ implies. 

Owners for the most part are reputable, sound businessmen; their 
equipment is fully as good as most any on the road; they fully realize 
that they have a service to perform and set about to accomplish it. 
Unlike what might be the case with a certificated truck line, these 
unregulated truck operators know they do not have a route or terri- 
tory locked up tight with a franchise; they know that their success 
and their continued patronage is contingent solely upon the class 
service they render. 

The theory has been advanced that ICC licensing of trucks woul 
promote a more stable and dependable supply of transportation 
This implies that more and better equipment would be added to the 
fleet of trucks already on the highways under ICC licensing. This 
is speculative; the outcome is unlikely, to say the least. However. 
it does appear definitely conclusive that a much larger fleet would be 
necessary to replace the present fleet of unregulated trucks, allowing 
for territory limitations and similar inflexibility of movement that 
might result from ICC regulations. 

estructive price cutting among unregulated trucks is unfounded, 
based upon my experience. If such does exist, it is not among those 
in my section making a specialty of transporting fish and shellfish. 
These trucks are paid a reasonable rate—a rate comparable with 
competitive common-carrier rates. 

I wonder if members of this committee are aware of the fact that 
most ICC-certificated common-carrier trucks will not accept fresl 
fish and shellfish shipments? They plainly tell us that they cannot 
handle perishable traffic. My experience has been no more favorable 
with most other ICC-regulated trucks—refrigerated carriers, for 
example. There appears to be absolutely no interest or desire to 
handle less-than-truckload shipments. 

As an example, within the past year we carried a pick-up order wit! 
two such carriers for more than 60 days on a 5,000-pound shipmen| 
from Norfolk to New England territory; during that time we trace: 
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both carriers several times in effort to determine if and when the ship- 
ment would be picked up. Neither ever did call for the shipment, so 
we finally had to make other arrangements for transportation. 

The situation that exists among the fisheries industry in respect to 
use of unregulated trucks was brought about largely by necessity. 
For the lack of available transportation to suit our peculiar needs in 
vetting our commodities to the markets, it became necessary to pro- 
mote and establish much of the truck service now being employed in 
handling our commodities. If these unregulated trucks supplying our 
present service were legislated off the highways, the number of dealer- 
or distributor-owned trucks would increase materially. I feel sure 
this would become necessary to get our fish and shellfish to the markets 
with the same efficiency and promptness that now exists. 

Shall we be denied the right of continued use of a type transporta- 
tion that is supplying our needs or shall the operation of these trucks 
so employed be so restricted with regulations and limitations as to 
make the service impractical? If by any chance this should happen, 
what assurance have we that adequate and necessary truck transpor- 
tation will be made available to enable us to continue getting our com- 
modities to the markets with the same degree of efficiency as now? 
Beyond any question of doubt, the number that would be seriously 
hurt or handicapped by the restrictions imposed by this bill is vastly 
ereater than those who would gain any possible benefit from its enact- 
ment. I feel that these facts will prove worthy of your consideration 
and support in rejecting S. 2357. 

This concludes my testimony. 

The CuarrMAN. You may be sure that what you have said will be 
civen full consideration. 

Mr. Hopces. Thank you. 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Thursday, March 27, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Edwin C. Johnson, of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The Chairman. The hearing will come to order. 

Dr. Lloyd C. Halvorson, National Grange. 


STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, 
THE NATIONAL GRANGE, WASHINGTON, D. C. 


Mr. Hatvorson. I am Lloyd C. Halvorson, economist for the 
National Grange, located at 744 Jackson Place NW., Washington 6, 
D. C. The National Grange is a farm organization embracing 37 
State granges and a few granges outside those 37 States. Our dues- 
paying membership now is over 860,000. 

(The witness presented testimony on the following bills: S. 2357, 
5. 2362, S. 2518, and S. 2519.) 
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Mr. Hatvorson. Transportation is of vital concern to us and 
farmers in general. When a farmer sells a commodity the net ae 
is usually the terminal market less freight. When a farmer buys 
commodity, say a truck, the final price is factory price plus eotahht, 
No other industr y is as helpless as agriculture when it comes to avoid- 
ing the impact of higher freight rates having to absorb cost out of 
income. Farmers get the freight bill coming and going. 

We also must have fast, flexible, and efficient freight service. If 
some of agriculture’s perishable products get a day too old, or if they 
are improperly handled, they can greatly decline in value at our ex- 
pense. Fast, efficient, and flexible transportation service also means 
that consumers get much riper, fresher, and better tasting farm pro- 
duce which is also richer in vitamins and ener gy. The developme nt 
of improved transportation facilities for farm produc e, especially by 
truck has been an important factor in improving the Ameridan dict 
and in providing farmers with a large variety of markets. 

With a type of economic system where freight rates impinge so 
terrifically upon farmers and thus cannot be passed on to consumers 
to any large degree, we find that the life or death of some of our agri- 
cultural enterprises in certain parts of the country is in the hands of 
the transportation industries and agencies. When once a certain 
type of enterprise has grown up under a given freight-rate situation, 
we must be careful that no arbitrary change is made which would 
cause upheaval of enterprises and peoples. At the same time we must 
not be afraid to make changes when good reasons exist for making or 
allowing certain changes to be made. 





GENERAL TRANSPORTATION POLICY 


One of the first and most far-reaching services of the Grange was 
the fight which it launched in 1872 for the regulation of transportation 
companies. At that time the railroads were a virtual transportation 
monopoly, and being then unregulated could and did engage in a 
number of monopolistic abuses. Rates were not only high but dis- 
criminatory as well. The Interstate Commerce Act of 1887 was a 
culmination of the Grange effort to regulate the railroads. 

By 1935 motortrucks had become a very important mode of trans- 
portation. They were competing with the railroads in the transpor- 
tation of many commodities. A large part of this statement relating 
the reasons for Grange opposition to the Motor Carrier Act of 1935 
was presented by Fred Brenckman of the National Grange before the 
Interstate Commerce Commission in 1948 in their consideration of 
the Harwood spinach case. 

When the Motor Carrier Act of 1935 was pending the Grange 
opposed it. We could not then see and a not now see any reason for 
the public regulation of motor rates, because there was and is no 
element of monopoly involved, and we believed competition could be 
depended on to keep rates at fair and equitable levels. Furthermore, 
trucking does not have the characteristics of our public utilities where 
high fixed costs and need fpr coordination of services require exclusive 
franchises. 

Even before 1935, in the heyday of NRA, there was considerable 
agitation for minimum rates for transportation services. This also 
seemed preposterous to the Grange. We pointed out that from the 
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beginning it had been our practice to establish maximum rates for 
the protection of the shipping public, and that the imposition of 
minimum rates would revolutionize the whole theory and purpose of 
rate regulation in the United States. A large part of this statement 
a the reasons for Grange opposition to the Motor Carrier Act 
of 1935 was presented by Fred Brenckman of the National Grange 
before the Interstate Commerce Commission in 1948 in their considera- 
tion of the Harwood spinach case. 

When it became apparent that the bill for Federal regulation of 
motor carriers was likely to pass, notwithstanding the complete lack 
of popular demand for it, the agricultural interests of the country 
requested that farm trucks, together with trucks engaged in the 
transportation of agricultural commodities, be exempted from the 
provisions of the act. Congress complied with the request, except 
that it was stipulated that private motor carriers engaged in interstate 
commerce should be subject to the safety regulations of the Inter- 
state Commerce Commission if need therefor should be found. Not 
long after the act went into effect, the Commission made private 
carriers subject to its safety regulations. 

In opposing the passage of the Motor Carrier Act, the Grange not 
only believed that the enactment of the measure would lead to an 
expensive and unnecessary duplication of Government agencies, but 
we feareed that irksome and sometimes arbitrary restrictions might 
be imposed on motor transportation. That misgivings in this con- 
nection were well founded is now a matter of common knowledge. 
In its report on Federal regulatory restrictions upon motor and water 
carriers, the Board of Investigation and Research, appointed pursuant 
to the provisions of the Transportation Act of 1940, said in 1944: 

Some of the principal cases of restricted operating authority are as follows: 

(1) A great many common and contract carriers and some small water carriers 
have authority to haul only a limited number of commodities or classes of com- 
modities, and not a few only one commodity or class of commodities; 

(2) Some carriers, particularly in the motor field, are authorized to haul a 
wide variety or class of commodities in one direction but only 
or class of commodities in the reverse direction: 

(3) Numerous carriers are permitted to haul only the same list of specified 
commodities or classes of commodities in both directions, a situation in which 
cross hauling would frequently be a prerequisite tc loads on the return haul; 

(4) A number of carriers have authority to haul a wide or limited class of 
commodities on the outbound hauls from their home base, but no authority what- 
ever to transport commodities for compensation on return trips or only authority 
to return with rejected or damaged goods; 

5) Some regular-route motor carriers must operate on circuitous routes and 
many irregular-route motor carriers must traverse an area such as a State or 
several States, which they cannot serve in transporting goods from authorized 
origin areas to authorized destination areas not physically contiguous; and 

(6) A considerable number of regular-route carriers have no authority to serve 
intermediate points or those near their specified routes, and others have authority 
to serve only certain intermediate and nearby points. Sometimes the author- 
izations at such points are limited to service as to a part of the route, full loads, 
or to stops for pickup or delivery. 

These cases do not exhaust the list, for restrictions are also placed upon the 


class of service to be rendered and sometimes even to the type, although not the 
number of pieces of equipment to be employed. 


Then follows this pertinent comment by the Board of Investiga- 
tions and Research: 


a limited number 


_ On first acquaintance, many of these restricted operating situations appear 
incongruous, particularly in the light of the fluid supply of truck equipment and 
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services, the small firm characteristics of this industry, and operation upon 
public facilities. On their face, they also seem wasteful of equipment, materiai, 
and manpower. Even after examining the factors explaining a high degree of 
specialization in the trucking field and regulatory practice, this impression is not 
likely to be erased completely. 

When there is no danger of monopoly rates, we seriously question the 
advisability of our Government undertaking such detailed over-a|| 
regulations. Actually, they seem to us to put restrictions on com- 
petition and efficiency. Today it is more clear than ever that there 
is no transportation monopoly as trucks, planes, ships, barges, and 

ipelines are transporting nearly every type of commodity and over 
ong distances. In some cases, the railroads may still have a partial! 
monopoly. 

Grange members are very skeptical of the Interstate Commerce 
Commission’s policies. Farmers value highly the exemption of farm- 
produce trucks from ICC regulations for abolishing it would mean an 
increase in the freight bill of 15 to 25 percent. It is becoming apparent 
that the unregulated trucks are a threat to the regulated rates and thie 
regulated carriers. The only constructive solution to this paradox 
is to unregulate some of the regulated carriers and not to place regu- 
lations on the unregulated carriers. 

A rising standard of living in our country or any other depends 
not only on a just distribution of income according to production or 
service but also on constantly improved efficiency and resultant 
lowered cost of production and delivery or marketing. We must, 
therefore, guard against such regulations and controls as may tend to 
lower efficiency and increase cost. 

Less regulation would remove some of the restrictions handicapping 
transportation, and most of all, it would remove the cost-plus feature 
of rate regulation and this would engender more efficiency, less waste, 
and more progressive policies. 

We recognize the serious problem of the railroads. The problem is 
mostly caused by regulations, but if under more nearly free competitive 
conditions the railroads cannot make their own way we would be 
strongly opposed to limiting competition and regulating freight and 
passenger rates upward for the sake of the railroads. Railroads 
should stand the risk of obsolescence like any other industry. Further- 
more, they have shared in the rise of property values, especially in 
urban areas, where land values have skyrocketed with the growth of 
cities. 

Fortunately, it is not necessary, we believe, to limit competition an 
regulate more and more in order to preserve the railroads in private 
ownership and on an efficient and modern basis. 

We recognize, however, that we cannot put shackles on the rail- 
roads and even give advantages to certain other forms of transporta- 
tion and expect them to compete. Railroads were, of course, pro- 
vided huge subsidies in their early history, but air and water transpor- 
tation still get tremendous subsidies, and there is no conclusive 
evidence as to whether trucks are or are not paying their way on the 
public highways. 

As we contemplate the probable cost—estimated at anywhere from 
$60 to $100 billion—of modernizing our highway system these facts 
take on increased significance. There is a great need for more research 
on the extra cost of highways and bridges resulting from designing 
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and maintaining them to meet the added traffic requirements of wide, 
heavy, and, in some places, slow-moving trucks. The rails maintain 
and pay taxes on their own right-of-way, but we do not-propose to 
make the trucks pay more than their fair share of highway costs. 
The railroads have not been free to abandon unpr ofitable lines nor to 
adjust rates to meet actual cost conditions and competitive situations. 

It would not be possible to abolish ICC rate regulation on all com- 
modities and in all situations. There are some commodities that can- 
not well be shipped by other forms of transportation, but in many 
cases fair competition would be sufficient protection for the shipping 
public. There should be regulations calling for full information and 
for published rates and regulations to prevent discriminator Vv practices 
having no basis in cost or ¢ ompetition. 

The granting of exclusive franchises is in many cases conducive to 
monopoly. Where the number of companies that can compete is 
limited by law or regulation, a competitor soon laa that his com- 
petitor will cut rates ‘if he does. If we are to gradually get away from 
regulation of the transportation industries, we must allow free entry 
to the extent possible if we want to keep wages and returns in an 
industry at the general competitive level. Free entry also eliminates 
the inefficient and lets the most efficient serve the shippers. 

= the numerous transportation bills before this committee, S. 2357, 

2362, S. 2518, and S. 2519 are of most importance to farmers. Our 
aatia on these bills can be surmised from the preceding discussion. 

The Grange is opposed to S. 2357 which seeks to place the for-hire 
trucks hauling farm produce under the rate, route, territory, and com- 
modity regulations of the Interstate Commerce Commission. The 
bill would also seriously handicap the operation of trucks controlled 
and operated by farmers themselves. 

The farmers did not want the Motor Carrier Act in the first place, 
and time has Proved their wisdom. Higher truck charges come out 
of the farmer’s pocket, and farmers must have flexible, adequate, and 
personalized truck services, especially for perishables. 

We realize the bill still allows the farmer to haul his own produce 
to market in a truck operated or controlled by him, provided he does 
not trip lease for a return load. It is unrealistic to expect farmers to 
be their own truckers in many instances. It is also unrealistic to 
prevent a farmer who owns his truck from returning with a pay load 
for his community or neighbors if such a load is available. 

Frequently a ripening crop requires many trucks. Usually a farmer 
cannot take the required time away from his farm if the commodity 
goes directly to a terminal market. Actual cost-of delivering a product 
to terminal market is obviously increased by prohibiting the farm 
truck from returning home with a load—rather than to make a 
wasteful empty return run—and rising costs of operation are a major 
concern of agriculture now. 

The bill, S. 2357, would also further restrict the tvpe of produce 
that could be hauled on exempt trucks serving agriculture. Farmers 
have been vexed enough by restrictive interpretations of the present 
language. 

Farmers benefit from the ¢ agricultural commodity exemption even 
in those cases when the commodity is no longer in their possession. 
Farmers know the terminal market price, and the price at country 
points quite directly reflects the freight charges. For that matter 
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we do not believe in regulating freight rates upward, with all sorts 
of red tape, on any kind of commodity. 

It is also clear that S. 2357 would make it impossible for privat« 
and contract carriers to haul exempt agricultural commodities on thie 
return trip. This would force contract trucking rates, up as well as 
private trucking costs. Someone in the economy would have to pay 
unnecessarily high truck rates as a result and some contract carriers 
would be forced out of business. 

The advantage of exemption is well put by Senate Report No. 1039 

The chief advantage of exemption from regulation, insofar as these motv: 
carriers are concerned, is the ability to sell their services far below the established 
rates of common carriers by rail or motor. Further, on return runs even of m 


exempt loads, the exempt carrier may, either by trip leasing or by absorbing tie 
markdown on the exempt run, haul at less than the published tariff. 


STATEMENT OF ALAN T. RAINS, SECRETARY, UNITED FRESH 
FRUIT AND VEGETABLE ASSOCIATION, WASHINGTON, D. C. 


The CHarrmMan. Mr. Alan T. Rains and Mr. Wilmer A. Hill 
attorneys for the United Fresh Fruit and Vegetable Association. 

Mr. Ratns. Mr. Chairman and members of the committee: \1) 
name is Alan T. Rains, and I am secretary of the United Fresh Fruit 
and Vegetable Association. This is a national trade association, 
with headquarters in Washington, D. C., having more than 2,8()() 
members, residing in all of the States, who are engaged in growing 
packing, shipping, and distributing fresh fruits and vegetables. 

Mr. Chairman, I should like at this time to let the record show tha: 
we are also speaking for the Idaho Shippers Association, Inc., author- 
ized by a letter of March 22, 1952, over the signature of their executiv: 
manager, Mr. Ed Moore. Our association is opposed to the enactment 
of S. 2352, S. 2357, S. 2362, S. 2518, S. 2519, and S. 2754. My 
remarks will be addressed specifically to S. 2357 and S. 2362; Mr. Hill 
our commerce counsel, who will be the next witness, will discuss * 
2352, S. 2518, S. 2519, and S. 2754. 

The United States Department of Agriculture estimates the annua! 
consumption of food in the United States in 1951 at about 1,589 
pounds (retail weight) per person. Fresh fruits and vegetables 
accounted for 439 pounds, or over one-fourth of the total average diet 
The fresh fruit and vegetable industry, therefore, represents a large 
segment of the food industry of the United States. The equivalen' 
of the retail value of all fresh fruits and vegetables marketed in 195! 
was about $7 billion ($6.9 billion). 

Because of their nutritive value, their necessity in a balanced dict, 
and their importance as protective foods, there has been a rising trend 
for many years in the per capita consumption of these perishab!: 
commodities. Increased per capita consumption and a growing 
population have caused more production and have thus require: 
more transportation service. 

Senator Bricker. Is that the reason the boys and girls are bigger 
than the parents, do you think, now? 

Mr. Rarns. I don’t know, Senator Bricker, but we would like to 
think so. 

Senator Bricker. I think it has something to do with it at that 
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Mr. Ratns. Yes; really I do. 
to do with that. 

S. 2357, by its proposed amendment of section 203 (b) (4a) of par II 
of the Interstate Commerce Act, would drastically and unnecessary 
restrict the movement of motor vehicles owned and operated by farm- 
ers, and, by eliminating the agricultural commodities exemptiongnow 
contained in section 203 (b) (6) of that act, would unquestionably 
extirpate the agricultural haulers now operating under that exemption. 

As section 203 (b) (4a) now reads: 
the motor vehicles controlled and operated by any farmer when used in the transe 
portation of his agricultural commodities and products thereof, or in the trans- 
portation of supplies to his farm, 
are exempt from regulation by the Interstate Commerce Commission 
except as to— 


I think nutrition has something 


qualifications and maximum hours of service of employees and safety of operation 
or standards of equipment— 

with the result that the farmer who has transported his produce to 
market may lease these vehicles to regulated carriers or other carriers 
for movement back in the general direction of his farm. 

This is a common practice among farmers. But if they were com- 
pelled to operate their vehicles empty in the direction of the farm 
(except in the few instances in which they might be able to transport 
supplies to the farm) the operation would become uneconomical and 
they would be unable to afford it. They would then be forced to look 
to carriers for Lire tu transport (weir produce froiu the .arm. 

It goes almost without saying that in perhaps the majority of in- 
stances they would encounter great difficulty in inducing carriers for 
hire to serve outlying farms. ‘lhe farmer would therefore be left with 
the unhappy choice of operating his own vehicles uneconomically or 
of endangering his crops of perishables. 

There is the further fact that the proposed amendment of section 
203 (b) (4a) appears to be unjustly discriminatory against farmers. 
At present, to illustrate, any private carrier may transport its own 
products in its own vehicles, subject only to such regulations by the 
Interstate Commerce Commission as pertain generally to safety of 
operation. 

So may the farmer; section 203 (b) (4a) expressly accords him the 
right to transport in such exempt carriage his agricultural commod- 
ities and the products thereof. But whereas there is no pending 
proposal to prohibit transportation in which is termed private carriage, 
this proposed amendment would seemingly prohibit the farmer from 
transporting the products of his agricultural commodities if they had 
been processed to a greater extent than is customarily done by farm- 
ers—unless, by what seems a tortured construction of the law, it is 
found that he is a private carrier within the meaning of section 203 
(a) (17) and unless it is further found as a consequence that the pro- 
posed amendment of section 203 (b) (4a) is meaningless. We can 
conceive of no sound reason for this apparent conflict in the law or 
for this discriminatory singling out of the farmer. 

The agricultural exemption contained in section 203 (b) (6) was 
granted to this industry in 1935 by the Congress in the Motor Carrier 
Act. These agricultural haulers coming within its scope have per- 
formed a valuable and necessary service to this industry during the 
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past 6 years. They have provided a flexible and invaluable mode of 
transportation which has not been, and could not now, be performed 
by the railroads or the certificated motor common carriers. 

Without this type of transportation, many producers would have 
found it necessary to curtail production or to leave their crops in the 
fields because of their inability to secure an adequate number of 
suitable rail refrigerator cars or sufficient suitable motor-carrier 
equipment for the transportation of these highly perishable products. 

We estimate that approximately 1,500,000 carloads and carlot 
equivalents of fresh fruits and vegetables are now being transported 
annually by rail and by motortruck from producing areas to markets. 
Of this quantity, approximately 50 percent is moving by motortruck. 
The exact figures as to the total movement of fresh fruits and vege- 

tables by motor carrier, including the certificated carriers, are not 
available, but we do know that a very large proportion of the fresh 
fruit and vegetable tonnage is moved by the agricultural haulers. 

Senator Bricker. You do not have the figures on what proportion 
that is? 

Mr. Ratns. No; we do not have them, Senator Bricker, and we do 
not know where to find them. We can get some close approximation 
but that is about as far as we can go. This is made plain by the 
testimony of Commissioner John L. Rogers, of the Interstate Com- 
merce Commission, on Senate Resolution 50. Commissioner Rogers 
stated that on May 31, 1950, there were 19,690 motor carriers holding 
authority from the Commission to transport property in interstate or 
foreign commerce for compensation ; that these carriers of property 
and 1,571 bus companies operated 250,000 power units; and that, in 
addition, interstate transportation by motor vehicle is performed by 
an estimated 40,000 carriers having an estimated 150,000 power units 
exclusively used to transport exempt commodities, principally agricul- 
tural commodities and fish. 

Since large numbers of the certificated motor carriers of property 
(as, for example, some 4,000 such carriers of household goods only 
hold no authority to transport fresh fruit and vegetables, it will be 
seen that the agricultural haulers constitute a very large part of the 
motor carriers transporting fresh fruits and vegetables and that they 
are therefore indispensable to the fresh fruit and vegetable industry. 
If these 150,000 power units were made unavailable for the carriage of 
fresh fruits and vegetables, the effect upon the fresh fruit and vege- 
table industry would be disastrous. 

The following tables of comparative rail and truck unloads at 
selected terminal markets for the years 1947 to 1950, inclusive, are 
further evidence of the importance of the motor carrier in the distri- 
bution of fresh fruits and vegetables. 

Mr. Chairman, with your permission we will not go through that, 
and ask that it be incorporated in the record. 

The CuatrmMan. That may be inserted in the record. 

(The table referred to is as follows:) 
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Comparative rail and truck unloads at selected markets 


[In carlots or carlot equivalents] 


| | | | | = 
1950 | Percent | 1949 | Percent | 1948 | Percent 1947 | Percent 


| 
Atlanta: | 
ci ccaasanet 5,144 | 21 | 5, 906 , 735 , 7,900 | 
Truck.......-.-- 9, 046 79 | 18, 791 | 76 | 72 16, 329 | 
Total 24, If 100 | 24, 697 24, 5 24, 22 
Baltimore: | ] | | 
Rail | , OR 44 11,639 : 2, 785 | 14,68: 
Truck. | ,173 | 56 | 5, 55 
ONE sn cksucen 25, 158 | 100 
Chicago: 
Rail 
Truck~ 
RN dein as 
Cleveland: 
Rail | 7, 525 5 18, 031 
Truck sia 5, § 25 6, 736 
:, a 23, 496 24, 767 
Los Angeles: 
Rail , 
Truck. 
Total 
New York: 


Rail ,32 
Truck 19, 532 j 71, 753 


Total - | 150, 86 162, 529 


Philadelphia: } 
Rail a 30, 237 | . 32, 306 
Truck iain 32,5 5: 33, 673 

Total til 32, 78! 65, 979 

San Francisco: 

Rail 
Truck 
Total 

Oakland: 

Rail . ‘ , | 
Truck aa, , 107 10, 078 
Pc acictanel 3, 927 100 13, 308 


Source: U. 8. Department of Agriculture Annual Carlot Unloading Figures 


Mr. Ratns. Nor could the railroads meet all the shipping needs of 
the fresh fruit and vegetable industry. There has been a steady de- 
cline in the ownership. of RS-type refrigerator cars. This is the end 
bunker type of car most commonly used for the transportation of fresh 
fruits and vegetables. As of January 1, 1939, there were 123,958 
RS-type refrige rator cars in service; as of January 1, 1952, there were 
102,679 such cars, or a decrease of 21,279 cars. Of this figure, approxi- 
mately 4 to 5 percent are out of service for light or heavy repairs. We 
estimate that there are approximately 95,000 RS-type refrigerator cars 
in service today and that of that figure only 65,000 to 70,000 are suit- 
able for the adequate transportation of fresh fruits and vegetables. 

I am indicating below the total number of refrigerator cars and the 
number of RS- -type refrigerator cars owned by the railroads and pri- 
vate carlines for the years 1939 through 1952 inclusive. 
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(The table referred to is as follows:) 








Total number Shae \Total number Tete pasober 
Year of reefersas | ° Seearan Year of reefers as f yin 
of Jan. 1 reerers as 0 ten. 1 reefers as of 
Jan. 1 | Jan, 1 
ict nee a neinrell clean ietetintieerennapiallitqannvrninyincee net re 
146, 799 | 123, 958 || 1946. .....-..-.--..-.-] 136, 537 114, 301 
144, 838 119, 638 | ett ndncotaeed 135, 026 112, 471 
142, 169 | 117,609 || 1048..................| 134, 673 | 112, 849 
143, 078 117, 04 | 1949... a ne 131, 260 | 109, 965 
141, 867 | 117,024 || 1950. ial 130, 160 | 108, 311 
140, 195 117,668 |} 2051-- 222 ooo 22 oo 131,018 | 105, 219 
135, 818 | OI er cee er 131, 371 | 102, 679 





Mr. Rats. The above figures indicate that the retirement of 
RS-type cars has steadily exceeded the number of new cars placed 
in service. During 1951 ‘only 4,672 new refrigerator cars of all types 
were plac ed in service, and indications are now that fewer than that 
number will be placed in service during the year 1952. We have not 

received any estimate as to the number of RS-type refrigerator cars 

which will be retired in 1952, but, based upon past experience, we 
believe that the figure will exceed the number of new cars placed in 
service. There is no tangible evidence that there will be a change in 
the trend of the past few years. 

Refrigerator car shortages during peak seasonal movements of fresh 
fruits and vegetables are not infrequent. In fact, such shortages 
have occurred in Florida and in the Red River Valley during the past 
60 days, and there have been spot shortages in certain other shipping 
areas. This has resulted in the Interstate Commerce Commission's 
reimposing penalty demurrage on all refrigerator cars effective 
February 1, 1952. This penalty demurrage is still in effect and adds 
an additional charge to the already heavy transportation burden 
which our industry must bear. 

A large number of statements were filed with the Subcommittee 
on Domestic Land and Water Transportation which held hearings 
pursuant to Senate Resolution No. 50 in 1950. Several of these 
statements were filed by representatives of certificated motor carriers. 
Their principal complaint was that the interpretation of the agri- 
cultural exemption as set forth in section 203 (b) (6) of the Inter- 
state Commerce Act was depriving them of revenue which they 
formerly obtained from the hauling of frozen fish, frozen poultry, and 
certain other commodities requiring refrigeration service. 

But, based upon information obtained from our members, it would 
seem that their chief interest in the transportation of fresh fruits and 
vegetables lies in the use of these products to make up a return 
loaded haul when they find such use to be convenient and profitable. 
The movement of fresh fruits and vegetables is far too heavy and far 
too important to be regarded as merely supplemental business a 
certificated carriers, to be transported by them only when and i 
they choose. 

What I have already said demonstrates that the certificated motor 
carriers and railroads, if for no other reason than insufficiency of 
refrigerated equipment, could not possibly transport all the fresh 
fruits and vegetables which must move if the grower is to survive 
and if the ultimate consumer is to obtain fresh fruits and vegetables 
at reasonable prices. 
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But there is still another and equally compelling reason why the 
certificated motor carriers would not be able to meet the need even 
if they had the equipment. By this I mean the rigidity of the cer- 
tifieates held by them. Fresh fruits and vegetables are highly perish- 
able, they cannot be store <d and carried over from one season to another, 
and many of them (as, for example, berries and leafy green and yellow 
vegetables) cannot be stored at all but must be harvested and sent to 
market immediately. 

Expedited transport has always been considered a must in our 
industry. Hence it is extremely important that the growers, packers, 
and shippers have available to them at the many thousands of widely 
scattered points of production a large number of motor carriers who 
can transport the traffic to any destination whatsoever which may 
eventually be chosen by the shipper. 

The certificated motor carriers of fresh fruits and vegetables ordi- 
narily have restricted points or territories of origin, restricted routes, 
and restricted destinations or destination areas, and some are re- 
stricted to the carriage of certain specified farm products. There are 
many occasions when the shipper cannot know, when the shipment is 
put in transit, at just what market a given truckload of perishable 
fruits or vegetables may finally come to rest. 

One simple example will suffice to establish the embarrassment and 
financial loss which the producer or shipper may suffer if he does not 
have always at hand a carrier which can make deliveries anywhere at 
all. For example, a shipper in Harlingen, Tex., who has not arranged 
a sale but must start his perishables moving, will forward a truckload 
to Tulsa, Okla. (by an agricultural hauler or by a certificated carrier 
holding authority to serve both Harlingen and Tulsa), with the in- 
tention of diverting it in transit or reconsigning it to some other point 
if he cannot sell it advantageously in Tulsa. 

When the shipment reaches Tulsa he may have decided to try the 
market in Denver, Colo. If his shipment is moving by an agricul- 
tural hauler, all well and good. He can divert or reconsign it to 
Denver. But if the carrier operates under a certificate from the 
Interstate Commerce Commission he may not have authority to 
serve Denver. 

And seldom will this carrier maintain through routes with other 
carriers or arrangements for interchanging his trailer with a connecting 
carrier so that the loaded trailer may go forward to Denver without 
breaking bulk. The foregoing illustration could be many times 
multiplied. 

Frequently shipments are diverted a number of times in transit, 
vith each diversion, the necessity for having available the flexible 
service of a carrier which is not held to a limited-destination te rritory 
becomes greater. Only the agricultural hauler can render this elastic 
service from and to the thousands of points from and to which fresh 
fruits and vegetables are distributed. 

A rigid transportation machine cannot possibly meet the need. 
We already have enough trouble without placing the industry in a 
transportation strait-jacket. The fresh fruit and vegetable industry 
must have the services of these agricultural haulers. It would be 
quite impossible for me to overstate their importance to our industry. 

To sum up, then, the railroads and the certificated motor carriers 
cannot, for the reasons given, supply all our needs. The agricultural 
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haulers can and do supply them. Loss of the services of these agri- 
cultural haulers would therefore be disastrous to us. Ww e respectfully 
request that the committee withhold its approval of S. 2357. 

The CxHarrmMan. Mr. Gordon Stedman, Growers and Shippers 
League, Orlando, Fla. 


STATEMENT OF GORDON STEDMAN, SECRETARY-MANAGER. 
GROWERS AND SHIPPERS LEAGUE OF FLORIDA, ORLANDO, FLA. 


Mr. SrepmMan. My name is Gordon Stedman, and I am secretary- 
manager of the Growers and Shippers League of Florida. My address 
is 45 West Central Avenue, Orlando, Fla. 

The Growers and Shippers League of Florida is a voluntary incor- 
porated nonprofit organization of growers and shippers of fresh 
citrus fruits and fresh vegetables in and from Florida, and the duty 
of the league, among other | things, requires our partic ipation in matters 
pertaining to transportation to the end that fresh and processed citrus 
fruits and fresh vegetables from Florida may be fully protected in 
obtaining and enjoying just, reasonable, and otherwise lawful trans- 
portation rates and charges, and that adequate and sufficient trans- 
portation facilities will be available for the transportation of these 
highly perishable commodities. 

‘The Growers and Shippers League of Florida is also the duly 
appointed transportation agency of the Florida Citrus Commission 
of Lakeland, Fla., and has authority to speak for the Florida Citrus 
Mutual, Lakeland, Fla. 

The Florida Citrus Commission is the regulatory body of the State 
charged with the enforcement of the State’s citrus laws and with the 
statutory duty of protecting the Florida citrus industry with respect 
to transportation rates and charges on Florida citrus fruits. 

Senator Bricker. That isa State commission, is it? 

Mr. StepMAN. It is a State commission. 

Senator Bricker. It is a government body? 

Mr. StepMAN. Yes; it is. 

The Florida Citrus Mutual is a nonprofit voluntary organization 
of growers and shippers of citrus fruit, which has for its purpose 
developing orderly marketing procedures so that economic stability 
will be maintained within this expanding industry. 

This statement and position is also presented for and on behalf of 
the Florida Fruit and Vegetable Association, located in Orlando, 
Fla. This is a State-wide organization of growers and shippers of 
Florida vegetables and noncitrus fruits. 

I am also authorized to advise this committee that the positions 
herein expressed are also the views of the private carrier conferenc: 
of the American Trucking Association, with reference to S. 2357 and 
S. 2362. 

Senator Bricker. The only public body you represent is the 
Florida Citrus Commission? 

Mr. StepMan. The Florida Citrus Commission. 

Senator Bricker. You are not an officer of that body? 

Mr. StepMan. No, sir, I am not. 

Senator Bricker. You are just authorized to represent them? 

Mr. StepMan. Yes, sir. 
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The Growers and Shippers League of Florida and the organizations 
that I have mentioned above oppose Senate bills 2351, 2352, 2357, 
and 2362. We are also opposed to the enactment of Senate bills 2518 
and 2519, and our counsel, Mr. M. W. Wells, will present our views. 

We have requested that Mr. Wells follow me. My remarks will be 
directed to the effect the amendments to the Interstate Commerce 
Act now under consideration would have upon the movement of fresh 
citrus fruits and vegetables from the State of Florida. I wish to take 
this opportunity of conc ‘urring in the position already expressed to this 
committee by Mr. Matt Trigg of the American Farm Bureau Federa- 
tion and by Mr. A. T. Rains, secretary of the United Fresh Fruit and 
Vegetable Association, and Mr. Hill, commerce counsel for that organi- 
zation. 

Senate bill 2357 is a bill to restrict the benefit of the agricultural 
exemption to the farmer transporting his own goods or commodities 
he has produced. It is the opinion of the organizations I represent 
that this limitation would be an extremely disastrous action on the 
part of Congress. It would seriously affect a mode of transportation 
that is vitally needed by producers of agricultural commodities and 
particularly those producing fresh fruits and vegetables. 

Speaking of the fresh fruit and vegetable industry, as a whole, 
has long since progressed bevond the so-called peddiler stage and has 
become more and more a stabilized business procedure and a scientific 
operation, not only from the standpoint of production, but in the dis- 
tribution and merchandising of these highly perishable commodities. 

Ways and means of increasing production and to secure better 
sain fruit and vegetables has been the subject of scientific research 
for years, but it has only been in fairly recent years that this same 
ae has been placed on improving distribution and merchandising 
of these commodities, in order that the housewife can place them on 
her table as nearly fresh and crisp as when they were harvested. 

The fresh fruit and vege ‘table industry, as we ‘ll as the United States 
Department of Agric ulture, is spending millions of dollars yearly in 
progressing this program of better distribution and merchandising. 

Transportation plays a mighty important part in this program, 
and this industry, the fresh fruit and vegetable industry, has and 1 
spending a great deal of time and money in developing better eens 
tation facilities by cooperative effort with the railroads, truck and 
trailer manufacturers associations, and the United States Department 
of Agriculture. 

We contend that the producer and shipper is entitled to have 
available to transport his commodities to market all forms or modes 
of transportation—rail, boat, and trucks—so that he may have a 
choice of service from which he can select that which will best serve 
his needs, and will be the most efficient and economical transportation 
in the interest of the consuming public. 

The continuation unimpaired of the exempt vehicle movement of 
fresh citrus fruits and vegetables is absolutely essential to the Florida 
citrus and vegetable producers. 

The Florida citrus and vegetable industry has been and is expanding 
year after year. In the 1935-36 season the Florida production of all 
citrus fruit in terms of 1% bushel boxes was 29,462,052 boxes and for 
the current season, 1951-52, as estimated by the United States 
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Department of Agriculture as of March 10, 1952, the production of 
all citrus fruit will be 117,000,000 boxes, and within 5 to 7 years wii 
in all probability reach a total production of 150,000,000 boxes. 

There have been statements made that truck movement of fresh 
fruits and vegetables is a postwar development. We submit, how- 
ever, that while the movement by truck has increased materia||\ 
since World War II, truck movement of perishables from Flori. 
antedates the Motor Carrier Act passed by Congress in 1935. 

It is the opinion of the members of our organization that the qualit, 
of truck service now rendered to this industry is far superior to tha} 
which was offered back in the early and middle thirties. At that time 
truckers to a great extent purchased from the grower and shipper and 
operated as itinerant merchants, peddling to the retailer and whole 
saler at any destination he chose to serve. 

This type of operator is very much in the minority at the’presen: 
and generally speaking, the truck operators are rendering a trans- 
portation service only. Years ago very few truck operators wer 
properly insured, but in more recent times and today under th 
Automobile Financial Responsibility Law of Florida all motor vehicles 
operated on the highways of Florida are covered by public liabilit, 
insurance, and we are advised by the Florida Truck Brokers Associa- 
tion that in addition to liability imsurance fully 90 percent of the 
truckers carry cargo insurance to protect the owners of the com- 
modities. 

All in all the present-day agricultural exempt truck operation is on 
a much higher plane than it was at the time the Motor Carrier Act 
was passed by Congress. 

The importance of truck transportation to the Florida citrus and 
vegetable producer is clearly indicated by the following data showing 
the shipments of fresh citrus fruit and fresh vegetables by rail, boat 
and truck for the seasons 1930-31 through 1950-51, and to February 
23, for the 1951-52 season. 

The CuatrMAN. We will insert those tables in the record. 

Mr. SrepMan. Yes. I would like to call your attention, however 
to the fact that in the fourth column those figures are comparable 
to the rail figures because those are truck shipments, not truckloads 

In other words, they have used the same conversion figures of 5) 
boxes to the car to get a carlot equivalent. 

The CHarrMaAN. That is not a unit shipment? 

Mr. SrepMan. No. 

The CHarrMaNn. That is an actual shipment? 

Mr. StepMan. No. These are not actual shipments so far as th: 
truck movement is concerned. That has been converted to a carlo! 
rail equivalent of 500 boxes per car. 

The tables referred to are as follows: 
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Shipments of vegetables and noncitrus fruits from Florida by rail, boat, and truck 
Carloads Percentage 


——}| Total |—-——-—— 
Boat Truck | Rail Boat Truck 


| ee | — eee 


1,750 | 50,917 | 93. 
1,907 | 41,622 95. 
2, 305 45, 034 89. 
2, 905 51, 276 89. 
3,795 | 45,331 | 86 
3, 855 41, 026 84. 
5, 340 47, 435 | 81. 
‘ dit 13, 010 67, 469 | 73. 
1938-39 Fe ede aed 5, 08 21, 821 62, 467 | 57.! 
1939-40 —_ aneeen 23,913 | 61,250 | 57. 
Sob aid estas 46 ene eteut 5 22,411 | 53,908 | 55. 
1941-42. ._- . 23, 849 61, 696 61. 
1942-43... ...-.---------------+- 9,886 | 49, 238 79. 
1943-44. ........ aaa ri 12, 692 61, 616 79 
1944-45. Sains are : aacuacse 66, 209 | 8}. 

ae ee 18, 658 75, 968 | 75. 
20,742 | 59,623 | 64. 
27,359 | 72,091 | 62 
1948-49. ...... | 39, 148 89, 787 56. 
1949-50 oe oael ; 57 | 49,284 | 98, 988 | 49. 
1950-51 or - se 7 —s 54,974 | 107, 689 | 49. 
1951-52 4... _- oe santas BB iannases | 36,376 42. 
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1 Through Dec. 22, 1951. 


Nore.— Figures in column 4 showing truck shipments are not truckloads, but have been converted to 
the rail carload equivalent and are comparable to the figures showing rail shipments in column 2. 

Authority: Federal-State Market News Service citrus reports and daily market reports. Florida State 
Marketing Bureau, annual fruit and vegetable report. 


Shipments of citrus fruit by rail, boat, and truck 


Carloads | | Percentage 


wa! Total ee > —— 


| Boat Truck Rail Boat 


1 

1930-31 | 71, 906 | | $8,000} 81,602 88. 
1931-32 pls oases \ 7, 428 56, 185 | 79. 
1932-33 | 44, 125 5 | 8,288 63, 458 5 
1933-34. _- pee gubne cakes 31, 702 | | = 9, 025 61, 750 | 
I Si sa wie ig discal neath 25, 782 | 3,647 | 10,866 60, 295 | 
1935-36. _- | 27,552 E 9,425 | 57,103 
1936-37 .| ‘ 10,685 | 76,120 
1937-38 2 | 12,434] 78,492 
1938-39 Perna eo "24! 299134 | 17.816 | 104.195 | 
gcd. hedticcitekiava 3 | 14,799 | 69,137 | 
1940-41______. esti ca : 19,301 | 85, 204 
We ele Foss fede oe | 13,690 74, 458 
ee -| 9, 322 83, 149 | 
WONT tees ete ne nb cass , eee. 7, 234 89, 562 
1944-45 VALET Ba sal 4, 973 70, 028 | 
1945-46 SE | 6,946 | 78, 469 | 
1946-47 i ned Sts oat 67 | 11,265 | 84,401 | 
1947-48 ___ 7 5 ; 18,796 | 73,672 | 
1948-49 3 ed ; ‘ 41, 766 93, 308 
1949-50... __- . | 30,088 64, 271 | 
1950-51 Se ; 2 20, 019 64, 7 

GGA 22d. Secwcsdacy” SS): Sear 
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onmweuft Cerro YS - 


! Through Feb. 23, 1952. 


Note.—The truck shipments as shown in column 4 are not truckloads, but represent rail carlot equivalents 
based on 500 boxes to the car. For example through Feb. 23, 1952, each of the 24,376 truck shipments are 
carlots of 500 boxes, the same as the 23,291 rail shipments of 500 boxes. 

Authority: USDA Market News Service—Florida citrus summary. Florida State Marketing Bureau— 
annual fruit and vegetable report. 
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Mr. Srepman. The approval of Senate bill 2357 would deprive the 
producer of Florida citrus fruits and vegetables of an efficient, eco- 
nomical, and vitally needed mode of transportation. I submit the 
statement ‘‘vitally needed”’ is a fact.supported by the above statistics 
compiled by the United States Department of Agriculture and the 
Florida State Marketing Bureau, and further that the eliminaton of 
this type of truck operation would not be in the public interest. 

The tremendous volume of perishable tonnage now moving from 
Florida by truck cannot move by rail and much of it would have to 
rot on the trees or in the ground or planting would have to be dras- 
tically reduced, which certainly would not be in the public interest, if 
the agricultural exemption were eliminated. 

It is well known to this committee that the railroads do not have 
the equipment to move all of the traflic and there is no movement of 
any known material extent in common or contract motortrucks certi- 
fied by the Interstate Commerce Commission. Neither the cer- 
tificated motor common carrier nor the permitted contract carrier 
have shown any sustained interest in hauling fresh citrus fruits and 
vegetables from Florida. 

The view is universally held by the Florida citrus and vegetable 
industries, and by motor common and contract carrier interests as 
well, that it is neither feasible nor practicable for the regulated motor 
common and contract carriers to attempt to participate in this traffic 
the commodity is perishable, a great flexibility of movement is 
required, it is a seasonal movement, the common carrier is restricted 
to specified routes and schedules, and there is no general interchange 
of equipment between carriers so as to permit through movement in 
the same vehicle without unloading and reloadng of the lading en 
route. 

By the very nature of the general practice in the fresh citrus and 
vegetable industries, the final destination of many shipments is not 
known at the time the shipment leaves Florida. When moving either 
by rail or by exempt motor vehicle, the shipper may and frequently 
does divert the shipment to a new destination not known at the time 
the rail car or motortruck departs from the Florida origin. Such 
diversion instructions could not be given to motor common and con- 
tract carriers under regulation by the Interstate Commerce Commis- 
sion where routes, schedules, or destinations are restricted in the 
operating authority issued by the Commission under the terms of the 
Motor Carrier Act. 

Some 15 to 20 years ago the railroads owned or controlled approxi- 
mately 137,000 refrigerator cars, about 130,000 were assigned or were 
suitable for fresh fruit and vegetable loading. According to the 
testimony and statistical information submitted to the Senate Sub- 
committee on Domestic Land and Water Transportation of the Com- 
mittee on Interstate and Foreign Commerce, Eighty-first Congress, 
pursuant to Senate Resolution 50 by ICC Commissioner J. M. John- 
son, the railroad refrigerator car fleet was depleted by 12,629 cars 
from the years 1940 to 1949. The following is taken from table 7 
submitted by Commissioner J. M. Johnson and appears on page 528 
of the hearings: 
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Cars 

123, 808 
122, 934 
125, 059 
120, 252 


Net difference Jan. , 1940, and Jan. 1, 1949 


According to me Car Service icaien of the Riiind iation of Amer- 
ican Railroads, the situation relative to new installed, retired, new on 
order, ownership, awaiting repairs, and serviceable-owned refrigerators 
January 1, 1952, and January 1, 1951, is as follows: 


Number refrig- 
New installed: erator cars 
12 months ended Dec. 31, 1951_____-- 4, 359 
12 months ended Dec. 31, 1950__-_-_- 2 195 
Retired: 
12 months ended Dee. 31, 1951 eat) ae ee : 3, 997 
12 months ended Dee. 31, 1950 8 ie ; : . 184 
New on order: 
Jan. 1, 1952 sate : ae ; 832 
Jan. 1, 1951- : : aoe ~ 48 ; 5. 916 
= 
_ , 1952 a oe Sen ‘ 35% , 097 
- 1951 
Await ee pairs 
Jan. 1, 1952_-- 
Jan. 1, 
Servic eable owned: 
Jan. 1, 1952 
Jan. : 1951 


During the years 1935 pink 1940 ) the mallanad fleet of refrigerator 

cars was reduced by approximately 7,000, and from 1940 to 1949, as 
testified to by Commissioner J. M. Johnson, was further depleted by 
12,629 cars, and during the period from 1949 to January 1, 1952, the 
railroad ownership of refrigerator cars dropped from 111,179 to 
100,097, or a further depletion of 11,082 cars. 

During the period 1935 to January 1, 1952, the railroads have 
reduced their fleet of refrigerator cars by 37,000, and it is to be further 
noted in the mentioned data that as of January 1, 1952, there were in 
service only 93,401 refrigerator cars. 

Members of the Interstate Commerce Commission and the Admin- 
istrator of Defense Transport Administration have made repeated 
statements relative to the serious shortage of all railroad rolling stock, 
including refrigerator cars, in an effort to secure adequate supplies of 
materials and steel, but to date the refrigerator car building program 
is just barely to the break-even point. In other words, the known 
present building program will produce new cars only to offset retire- 
ments, and when all the refrigerator cars now planned are built there 
will be no greater number in service than at the present time. 

All during the war years and since then we have experienced periods 
of refrigerator car shortages in Florida. It was quite serious during 
the early months of 1951, so much so that by voluntary action and 
agreement between shippers, the railroads, and Interstate Commerce 
Commission officials, and without any ICC service orders being issued 
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for a total period of 11 days, no refrigerator cars were placed for fresh 
oranges and grapefruit loading so that available cars could all be 
used for the more perishable vegetables. 

Even at the present there are not enough refrigerator cars in the 
State of Florida to provide an ample supply. Spot shortages have 
been and are now being reported, and no refrigerator cars are being 
placed for canned citrus loading, even though a great many are needed 
for such purpose. 

We view with concern the lack of sufficient funds being allocated 
to the Interstate Commerce Commission for carrying on of its present 
statutory duties and shudder to think of what these duties would 
pyramid to should the agricultural exemption be revoked requiring 
the thousands upon thousands of truck operators in this field securing 
from the Commission certificates to operate. 

Interstate Commerce Commission Commissioner John L. Rogers’ 
testimony, May 21, 1950, on Senate Resolution 50 dealt in detail as 
to the number of motor carriers holding certificates and the thou- 
sands of trucks transporting exempt commodities. 

It would be extremely difficult to estimate the number of addi- 
tional employees the Bureau of Motor Carriers would need to properly 
administer the act, if the thousands of presently exempt agricultural! 
trucks were brought under Interstate Commerce Commission regula- 
tion, but it certainly would run into many hundreds of additional 
employees, and would cost several more millions of dollars. 

The original Motor Carrier Act of August 9, 1935, contained the 
‘“‘orandfather” clause permitting carriers in business on June 1, 1935, 
and thereafter to register their interstate operations with the Bureau 
of Motor Carriers and continue to operate without proving public 
convenience and necessity for their operations. The time for pre- 
serving “grandfather” rights has long since expired. 

The proposed legislation now pending does not contain any similar 
provision, and if it were enacted thereby outlawing the thousands of 
trucks now hauling fresh citrus fruits and fresh vegetables and other 
agricultural commodities—not including manufactured products 
thereof—we would immediately lose a major part of our presently 
available transportation system. 

Furthermore, even if regulated motor carriers could handle our 
shipments, it would require months and even years to process the 
thousands of applications by now exempt trucks. The expense to the 
Commission, as well as to the individuals and companies making the 
applications, would be tremendous. 

We have had some direct experience in the past 3 years relative 
to the cumbersome and extremely slow procedure of securing certifi- 
cates in connection with transportation of frozen citrus juice con- 
centrate. To this date, although extensive hearings were held and 
the hearing examiner’s report was submitted in November 1950 to the 
division handling motor carrier certificates, no final order has been 
issued by the Commission authorizing these carriers to operate as 
permanent authority carriers. 

Our participation in those proceedings has been on behalf of the 
Florida citrus industry and in support of motor carriers interested in 
transporting frozen citrus concentrate, which is a relatively new 
product needing very low temperature refrigeration and heavily 
insulated equipmetrt. 
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Conside the expanding citrus and vegetable industry in Florida, 
which Seabee deprived of an essential and valuable service; the very 
apparent mpoeene supply of railroad refrigerator cars; the lack of 
interest and inability of certificated motor carriers to properly provide 
service, and the tremendous burden the Interstate Commerce Com- 
mission would be required to cope with, we respectfully request this 
Committee to disapprove Senate bill 2357. 
+ * * * * + a 


The CHAIRMAN. I have four statements here which will be inserted 
in the record unless there is objection. 


Marcu 24, 1952. 
Hon. Epwin C. JoHNnson, 


Chairman, Senate Interstate and Foreign Commerce Committee, 
Senate Office Building, Washingion 25, D. C. 

Dear SENATOR JOHNSON: I am enclosing 12 copies of the verified statement of 
Austin E. Anson, executive manager of the Texas Citrus and Vegetable Growers 
and Shippers of Harlingen, Tex., concerning Senate bills 8S. 2357, S. 2362, 8. 2518, 
and 8. 2519. 

Will you please see that this statement is made a part of tne record in the 
present hearing which is being conducted by your committee. 

Yours very truly, 


Durwarp Seats, Traffic Manager. 


STATEMENT OF AUSTIN E. ANSON, EXECUTIVE MANAGER, TEXAS 
CITRUS AND VEGETABLE GROWERS AND SHIPPERS, HARLINGEN, 
TEX. 


Mr. Anson. Mr. Chairman, and members of the committee, my 
name is Austin E. Anson. I am executive manager of the Texas 
Citrus and Vegetable Growers and Shippers with headquarters in the 
Texas Reserve Building, Harlingen, Tex. I have been employed as 
executive manager of Texas Citrus and Vegetable Growers and Ship- 
pers for the past 9 years. 

This statement is submitted on behalf of approximately 150 shippers 
of fresh fruits and vegetables from the State of Texas by the Texas 
Citrus and Vegetable Growers and Shippers, Harlingen, Tex. The 
members of this organization, located throughout the State, normally 
ship in interstate commerce more than 50,000 carloads of fresh fruits 
and vegetables annually. These shipments are made to each and 
every State of the Union, both by rail and motortruck. 

In our industry of producing and distributing perishable citrus 
fruit and vegetables transportation is a most vital factor. It is 
essential that transportation facilities be adequate and dependable, 
as well as available at a cost which the industry can bear. Trans- 
portation is the largest single cost factor incurred in the marketing 
of our products and is a cost that cannot be passed on to the con- 
sumer but must, on the contrary, be absorbed by the producer. 

We are therefore vitally concerned with and opposed to any pro- 
posed legislation that would reduce our transportation facilities or 
increase our costs of transportation. 

5. 2357 would restrict the application of the agricultural and fish 
exemption for motor carriers to such an extreme that the major 
source of motor transport equipment now utilized by our industry 
would be wiped out. Agricultural exempt haulers provide our 
producers with specialized equipment, which is necessary to protect 
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these perishable products and they transport them to near and 
distant markets at a considerable saving of time over that required 
by the railroads. They serve many distributors who are not located 
on rail sidings and make deliveries direct to their wholesale stores. 

S. 2362 would prohibit the hauling of our products by private 
carrier for compensation and would eliminate the practice of trip 
leasing or short term leasing of vehicles whereby the trucks of exempt 
haulers are leased temporarily to certificated carriers for return hauls. 

This has been a common practice among the private motor carriers 
serving our producers and has made possible the fullest utilization. 
of available equipment and spread the operation costs incident thereto. 

The commodities handled by our industry are seasonal and highly 
perishable. The harvesting and shipping season extends generally 
from about October 15 each year to the following August 1. During 
this period of time shipments by both rail and motortrucks are very 
heavy and in some instances, the railroads are unable to furnish a 
sufficient number of cars to properly handle the shipments that move 
by rail. 

During the past few years, a number of packing plants have been 
built in this area that are not served by a railroad and a great number 
of the wholesale houses and distributors in the northern and eastern 
markets are not situated on a railroad siding. 

This either requires additional loading and unloading at destination 
points or means that the shipments must be made by motortruck. 
If the shipments have to be unloaded from rail cars, placed on motor- 
trucks and moved several blocks or in some instances several miles, 
this is not only an additional expense but in many instances, inasmuch 
as the goods are highly perishable, they are often damaged by extreme 
temperatures and the resale value is considerably less. 

Shipments that move by exempt motor carriers move out as soon 
as the load is filled instead of having to wait several hours to make up 
a train if the shipment goes by rail. If it goes by exempt motortruck 
it can go through to destination without the necessity of meeting other 
schedules at other rail terminals where the trains are broken down and 
the cars reassembled for certain destination points. 

If the load moved by exempt motortruck, it can back up to the 
receivers’ door and be unloaded with a minimum of time and expense 
and be placed in refrigerated rooms in a matter of minutes after 
arriving. 

In many instances where the shipments are by motor vehicle com- 
mon carrier it is necessary to interchange the trailers at various points 
along the way, and in some instances the loads are actually unloaded 
from one trailer and reloaded upon another trailer before proceeding 
on to destination. 

In instances where a carrier has authority to operate only in a cer- 
tain area, he must make arrangements with connecting carriers to 
transfer the lading from one trailer to another, and if the connecting 
carrier does not have the proper equipment available at such connect- 
ing point the cargo is then placed on a dock to remain until such time 
as proper equipment is available. This results in spoilage, delay, and 
loss. 

It is not practical for the shippers or users of this motortruck service 
to own their own equipment. In the first place their business is 
seasonal and at most they could not use this equipment in their own 
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business for more than 6 or 7 months out of each year. This equip- 
ment is very expensive, consisting of heavy long-haul tractors and 
yarious types of insulated trailers which are in most instances equipped 
with mechanically controlled refrigeration units. 

If these shippers operated 12 months out of the year, -heiy could 
afford to own their own equipment, but the investments are too great 
to allow this type of equipment to be idle during the off season. It 
depreciates very fast and it is impractical for them to attempt to lease 
such equipment to other operators as they are busy in most instances 
planting crops and preparing for the following season and do not have 
time to manage or look out for this equipment. Even the certifi- 
cated carriers ‘hesitate and some companies refuse to lease or inter- 
change their mechanically controlled units. 

In a recent case before the Interstate Commerce Commission, 
Docket No. MC-340, Sub 7, J. ZL. Querner, d/b/a J. L. Querner Truck 
Lines, the protestants who were the major certificated motor carriers 
in the United States testified that they hesitated to interchange units 
with other companies and would do so only when they could get a 
similar unit in exchange. 

If the proposed Senate bills Nos. 2362 and 2357 were adopted, this 
would leave only the certificated motor carriers with authority to 
transport our shipments of fresh fruits and vegetables from this area 
and they do not have sufficient equipment to handle even a small 
percentage of these shipments. 

In docket No. MC-340, Sub 7, J. L. Querner, doing business as 
Querner Truck Lines, above referred to, representatives of 16 of the 
major certificated motortruck lines in the United States testified in 
Dallas, Tex., from June 18 to 20, 1951, as to the total number of 
refrigerated trailers owned by them. 

These 16 companies owned a total of 224 mechanically refrigerated 
trailers and one protestant, Riss & Co., had 18 additional such trailers 
under lease. They further testified that at the best it took 5 to 7 
days to make a trip from the lower Rio Grande Valley to Chicago 
and return. At the best this would leave only 40 such trailers a day 
to haul the produce from all areas if all of the trailers of all of these 
companies were used for no other purpose then to move the fresh fruits 
and vegetables as well as the other commodities they carry. 

These trailers are used throughout the United States wherever the 
carriers have authority to operate. They are used for fresh fruits and 
vegetables as well as fish, shrimp, poultry, eggs, cheese, candy, and 
other similar perishable items that require controlled temperatures 
against both heat and cold. At the most there can never be more than 
four or five of such mechanically refrigerated trailers per day available 
to haul fruits and vegetables from this area. There is a large ship- 
ment of frozen shrimp from Brownsville, Tex., and the majority of 
this equipment that is available is used for these shipments. The 
rate is higher and most of those shipments travel a greater distance. 

This leaves a large majority of the produce from this area to be 
moved by independent operators who own, manage, and, in most 
instances, drive their own equipment. It is a business with them 
because they can move from place to place as shipments are available, 
and keep their equipment in operation 12 months out of the year. In 
most instances they drive or operate their own equipment and thereby 
are able to keep the mechanically controlled units in proper operation 
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and at the proper temperatures, with a minimum of loss to: the con- 
tents of these units. It is impractical and, in most instances, impossi- 
ble for them to secure proper certificates from the State or the Inter- 
state Commerce Commission. 

During the 1946-47 season, there were a total of 33,857 carloads or 
carlot equivalents of fresh fruits shipped from the lower Rio Grande 
Valley of Texas. Of this total less than 20 percent went by truck and 
over 80 percent by rail. In the 1947-48 season 33 percent moved 
by truck, in 1948-49 season 55 percent, in the 1949-50 season 64 
percent moved by motortruck ae last season a total of 65 percent of 
the shipments of fresh fruits were by motortruck. 

Although figures showing the volume of Texas vegetables moving 
by truck are unattainable, we know from first-hand observation that 
the diversion of this movement from rail to truck has been increasing 
steadily during the past several seasons. 

This rapid diversion from railroad to truck transportation during 
the past 5 years has been due to the advantages inherent in the exempt 
motor carriers as previously outlined in this statement together with 
the exorbitant increases that have been made in rail freight rates and 
charges for refrigeration service. 

(Remainder of statement filed with S. 2518.) 





STATEMENT OF MELVILLE EHILicH, ATTORNEY, ON BEHALF oF Driep FRoir 
ASSOCIATION OF CALIFORNIA 


This statement is submitted on behalf of the Dried Fruit Association of Cali- 
fornia, 1 Drum Street, San Francisco, Calif., with reference to Senate bill 2357 and 
other proposals to amend the Interstate Commerce Act. 

The Dried Fruit Association of California is a trade association having in its 
membership both commercial and grower cooperative marketing firms, engaged in 
packing and selling approximately 95 percent of the Nation’s annual production 
of dried deciduous tree fruits, raisins, and currants. From an average annual 
United States production of from 9 to 10 million tons of deciduous tree fruits and 
grapes, approximately 2 million tons are annually converted into over 500,000 tons 
of dried fruits and raisins. By varieties, production of commercial sigrificance 
includes dried apples, apricots, currants, figs, peaches, pears, prunes, and grapes 
(raisins). 

Dried fruits are classified as natural agricultural commodities, not manufactured. 
The drying is an on-the-farm operation performed by the grower as a part of his 
harvest of dried fruit for delivery to the so-called processor or packer. The so- 
called processing or packing does not involve any change in the nature of the 
commodity but includes substantially such operations as culling for quality, 
grading for size, washing (cleansing), and packing in bulk or consumer-size 
containers. 

Section 203 (b) (6) of the Interstate Commerce Act, grants an exemption for 
“* * * agricultural commodities (not including manufactured products 
thereof) * * *.” 

A check of the legislative history of present section 203 (b) (6) indicates that 
Congress intended a distinction between processed and manufactured agricultural 
products and as a result of the decision in ICC Docket No. MC—C-968, April 13, 
1951, processed dried fruit now enjoys the exemption and substantial tonnage 
is moved by the exempt trucks. Figures compiled by the industry show move- 
ment of approximately 32,000 tons for the year April 1, 1950, to March 31, 1951, 
and approximately 46,000 tons for the calendar year 1951. 

The exempt trucks provide a flexible, fast, economical, and generally satisfac- 
tory type of service from packing plants in California to points throughout the 
country, principally to the Midwest, Southeast, and Southwest. The service is 
much faster and generally more satisfactory than that of the railroads or common- 
earrier trucks. The member firms have become dependent upon this type of 
service. The use of this service is on the increase. 
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The dried-fruit industry, prior to World War If, exported a very substantial 
portion of its total production. Since the end of World War II, the exports of the 
industry have been drastically curtailed due to dollar shortages in the foreign 
purchasing countries. This has resulted in substantial surpluses and the industry 
is compelled to seek every possible economy in marketing its products and in 
transporting them to consumers. Railroad dried-fruit rates are higher than those 
for other fruit foods, including canned, frozen, or fresh. 

The Dried Fruit Association of California, on behalf of its members, and for 
the reasons already pointed out, is opposed to the provisions of Senate bill 2357, 
or to any other proposal which will deprive dried fruit of the exemption it now 
enjoys. 

ied fruits are within the definition of agricultural commodities contained in 
the proposed amendment, since they are not processed to a greater extent than 
is customarily done by farmers. It is not the proposed definition of the com- 
modity which presents the difficulty. The difficulty is caused by the limitations 
placed on the use of the motor vehicles. 

The proposed limitations would wipe out the exemption now enjoyed by the 
dried-fruit industry and would inevitably result in higher costs to the industry 
and the consumers. Such higher costs would undoubtedly be a limiting factor in 
consumption and would work a particular hardship on an industry already 
struggling to dispose of a surplus of production. 

For the reasons set forth, the Dried Fruit Association of California respectfully 
requests consideration for its position in opposition to the amendments proposed 
by Senate bill 2357 and in opposition to any proposed amendment of section 
203 (b) (6) of the Interstate Commerce Act, which would operate to deprive the 
industry of its present exemption. 


The CuarrMAN. Tomorrow we will hear the National Industrial 
Traffic League and Mr. O’Donnell of the Private Motor Carrier 
Conference, ATA. The hearing is recessed until tomorrow morning 
at 10 o’clock. 


(Whereupon at 1:05 p. m. the committee recessed, to reconvene at 
10 a. m., Friday, March 28, 1952.) 


(Nore.—lIn connection with his testimony on 8. 2518 for March 27, Karl 
Loos, of the National Council of Farmer Cooperatives also discussed S. 2357.) 


Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator Edwin 
©. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF JOSEPH E, KELLER,’ PRIVATE CARRIER 
CONFERENCE, A.T.A. 


Mr. Ketiter. We would like to speak briefly about the exempt 
commodity provisions of 5. 2357 at this point. The hauling of agri- 
cultural commodities under the present exemption cannot be con- 
sidered an “‘invasion”’ of the certificated for-hire carriers field. 


i Me Keller’s introductory remarks concerning all the bills on which he testified will be found under 
5. 2362 
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We are opposed to S. 2357, to be sure, because to restrict the exemp- 
tion to the farmer himself will result in a loss of transportation for 
farm goods to market and an inevitable decrease in the supply of 
foodstuffs available from farms and an increase in the cost of living 
fer the American housewife. Only a very small percentage— 
and we have made a survey on this among our members, Mr. Chair- 
man—of our members haul farm preducts occasionally under the 
agricultural exemption. 

Most of those which do are in Florida or other large agricultura] 
areas where it is essential to augment the transport capacity during the 
peak growing season. Other witnesses on behalf of this conference, 
as for instance, Gordon Stedman whom you heard yesterday, of the 
Growers and Shippers League of Florida, and witnesses on behalf of 
leading agricultural associations, have made the dangers of removing 
this exemption abundantly clear and we will not burden this committee 
unduly with discussion on this point. 

I have covered that further in my statement and I won’t include 
more on that here. Congress apparently felt that free competition 
would result in transportation benefits to the farmers of this land and 
to those consuming farm products. Unfairly high, arbitrary rates 
established by railroads and common carriers could very easily react 
to the detriment of farmers located in certain out of the way spots 
and could result in abnormally high distribution and retail prices 
being established on food, completely out of proportion to the com- 
pensation which the farmer received for his efforts. 

Since exempt commodities may be hauled by anyone, they are 
hauled in some cases by common carriers, in others by contract 
carriers, and many times they are hauled by certain unregulated 
carriers, known as exempt carriers, who specialize in transporting 
these goods alone. 

Certainly, the exclusion of private carriage from the transportation 
of these commodities would be a discriminatory act which puts private 
carriers in an untenable position and which, conceivably, is apt to 
result in detriment to the farmer and higher prices to the consumer. 
Should not carriers who haul their own goods into agricultural areas 
be permitted to bring back to the cities the products of the farm? 

Should the private carrier be compelled to havl out from the city 
loaded and then run back empty while the farmer in turn must haul 
into the city and then return home without a load? This not only 
results in waste transportation and waste manpower at a national 
level but means double transportation costs and therefore higher costs 
to everyone. 

I would like at this point, however, to introduce a resolution which 
we were asked to submit on this point and it has to do with the state- 
ment of the way it affects the private carriers in Florida and I would 
like with the chairman’s permission to have it included in the record 
at this time. 

The CHatrMan. Without objection it will be included. 

(The document is as follows:) 


RESOLUTION 


Whereas Senate bills Nos. 2357 and 2362 seek to restrict the benefits of the 
agricultural-fish exemptions (sections 203 (b) (4a) and (6) of the Interstate Com- 
merce Act) nowjbeingfemployed by the exempt motor carrier; 
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Whereas a large portion of the agricultural and fish products of this great State 
and country of ours are now being moved efficiently and safely through the flexi- 
bility of the exempt motor carriers under the present exemptions; 

Whereas the exempt motor carriers are independent businessmen seeking to 
make an honest living under very trying conditions caused by already existing 
barriers and further restrictions would utterly destroy their means of livelihood; 

Whereas these bills would destroy the efforts and progress made in stabilizing 
this group and standardizing their services to the general public as exemplified 
during the past trying years; and 

Whereas these bills would adversely effect the economy of the trucking industry 
as well as the farm and fish industry of this State and Nation: therefore, be it 

Resolved, in the regular quarterly meeting of the board of directors of the 
Florida Trucking Association meeting in Tampa, Fla., on the 27th of February, 
that this group approve the following actions of the private carrier division of the 
Florida Trucking Association, Inc., in regards to the above bills; be it further 

Resolved, That the private carrier division of the Florida Trucking Association 
cooperate with our Florida Senators, Hon. Spessard L. Holland and Hon. George 
A. Smathers, and Florida Representatives of Congress, Hon. Chester B. McMullen, 
Hon. Charles E. Bennett, Hon. Robert L. F. Sikes, Hon. William C. Lantaff, 
Hon. A. 8. Herlong, Jr., and Hon. Dwight L. Rogers, by voicing our disapproval 
of Senate bills Nos. 2357 and 2362 and they be asked to cooperate in defeating 
same; be it further 

Resolved, That the private carrier division of American Trucking Associations, 
Inc., be notified by the executive secretary of our opinion and solicit their help 
in defeating this legislation; and be it further 

Resolved, That the necessary information be sent to each member of the private 
carrier division of the Florida Trucking Association to solicit their aid in noti- 
fying their Senators of their opinion on these bills. 


(Nore.—Subsequently, Mr. J. B. Carey, one of the witnesses for 
the private carrier conference, testified briefly on S. 2357. His 
statement on this bill appears under S. 2362, with which the bulk of 


his testimony is concerned, in the hearings on March 28.) 


Unitrep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: FE. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF DALE C. DILLON, COUNSEL FOR IRREGULAR 
ROUTE CONFERENCE OF ATA. 


Mr. Ditton. The livestock carriers which are members of our 
conference hold certificates issued-by the Commission authorizing 
the transportation of livestock and usually the transportation of some 
other commodities. These certificates were issued at the time when 
it was the holding of the Commission that a carrier could not use a 
vehicle to transport exempt commodities if such vehicle was used at 
any time for the transportation of nonexempt commodities for hire. 

_ These carriers do not advocate the complete removal of the exemp- 
tions now provided in section 203 (b) (6), however. They recognize 
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that most transportation from a farm to the first market is of a natur: 
that cannot always be handled by a certificated carrier. They do 
a however, that any exemption should be limited to the firs: 
market. 

We have studied the statement made on behalf of the legislativ:. 
committee of the Interstate Commerce Commission before your com- 
mittee, and we are firmly convinced that the alternative amendmen 
to section 203 (b) (6) suggested therein is the red one. We are 
endorsing the following amendment to section 203 (b) (6): 

(6) The transportation of property consisting of ordinary livestock (including, 
poultry), whole fresh fish (including shellfish), or agricultural commodities (not 
including manufactured products thereof), in the first movement from the poi: 
of production to the point of sale by the producer, or to the point of manufactur: 
or transshipment. The point of production for fish shall mean the wharf or 
other landing piace at which the fisherman debarks his catch, and the point 
of production for livestock or agricultural products shall include the point at 
which they are gathered for initial shipment to the point of first sale, manufacture 
or transshipment. The point of first sale shall not be deemed to include the 
point of production. 

That is the same as the alternative one in the letter from the 
legislative committee of the Commission to your committee. I wish 
to say right there, Mr. Chairman, when we prepared this statement 
we did not have before us the substitute for S. 2357 which has been 
introduced by you, I believe. We are not opposed to this substitute 
but we do believe this, that it would be better not to amend section 
203 (b) (6) (a) of the act, because, so far as we know, no one has any 
quarrel at this time with the right of the farmer to operate vehicles 
for his own commodities, or even his neighbor’s commodities, to 
market and bring supplies back to his farm or his neighbor’s farm 
That is the way that usually has been interpreted. 

We do not want to be a party to anything that would take away 
the right of the farmer to do that. 

In conclusion, I wish to state that our conference does not seck 
any legislation which will hamper its competitors in the conduct of 
their operations. We do not believe that some restriction which will 
impair the efficiency of our competitors will improve the efficiency of 
our own operations. In fact, we do not believe that there is need 
for any radical changes in any of the motor carrier provisions of the 
Interstate Commerce Act. The present act has become well estal- 
lished and interpretations of the various provisions thereunder have 
been established not only by decisions of the Interstate Commerce 
Commission but by numerous decisions of the courts. We believe 
that with the exception of clarifying amendments, such as that 
proposed to section 203 (b) (6), that the act as it now stands is sufficient 
and should not be amended. 

I thank you for the privilege of appearing before you today. 

The CuatrmMan. We thank you for coming here. 

Mr. Ditton. Now, Mr. Chairman, we had three carrier witnesses 
who desired to appear here this morning. The wife of one of these 
men, Mr. John E. Maltby, of Grand Rapids, Mich., called me last 
night and said he was seriously ill with the flu and could not come 
down. May I ask the privilege of filing his statement in the record” 

The CuarrMan. Yes, sir; his statement wilt-be filed in the record, 
and may be made a part of this record. 

Mr. Dition. Thank you very much. 
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STATEMENT OF J. C. WEAVER, TRAFFIC MANAGER, 
THE TRANSPORT CORP. 


Mr. Weaver. I would like to say that I am in support of Mr. 
Dillon’s statement with reference to S. 2357, that is, the agricultural 
commodities clause. In other words, we favor the bill recommended 
by the legislative committee of the Interstate Commerce Com- 
mission. 

The CuatrMAn. You favor the substitute as is? 

Mr. Weaver. We favor the bill that the legislative committee 
of the Commission has suggested, not the first substitute bill. This 
is the one the Commission recommended. I don’t know whether it 
was introduced here yet or not. Not the one dealing with 4 (a). 

The CHarrMan. This deals with section 303 (b). 

Mr. Weaver. As | see it, the substitute bill only revises the law in 
connection with the handling of fish. 

The CHarrMAN. I am not entirely clear as to what you favor and 
what you do not favor, because I don’t know exactly what bill you 
are talking about. 

Mr. Weaver. S. 2357, Mr. Chairman; the exemption of agricul- 
tural commodities. The legislative committee of the Commission 
appeared before this committee recently offering a bill of their own, 
which we are in favor of. 

Mr. Jets. Is that the one right here [indicating]? 

Mr. Weaver. No, sir. This bill, as J] read it, only corrects the agri- 
cultural exemptions with respect to fish, it does not do it with respect 
to agricultural commodities such as thin-leaf tobacco, which we haul 


alotof. This recommendation of the ICC I don’t think has been put 
in bill form. 

Mr. Jevsma. This is the one you are in favor of [indicating]? 

Mr. Weaver. Yes. 

I thank you very much for permitting me to appear. 

The Cuartrman. Thank you. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN. 


Mr. Smiru. As to S. 2357, which has to do with agricultural exemp- 
tions and proposes to amend the Interstate Commerce Act to restrict 
the application of the agricultural and fish exemption for motor car- 
riers, I feel very definitely that some limitations have got to be made. 

Just whether that bill proposes a proper amendment, I don’t know, 
but I think very definitely that that is a matter of nonexempt com- 
modities being transported to the detriment of the regulated for-hire 
one has gone too far. I think there should be some amendment 
made. 
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Unirrep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN CoMMERCE, 
Washington, D. C., Tuesday, April 1, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The Cuarrman. The hearing will please come to order. Our first 
witness is Mr. Samuel Fraser for the International — roan. 
ge witness testified on the following bills: 5 2357 . S, 2351, 
2352, S. 2358, S. 2362, S. 2361, S 2349, S. 2359. S S. 25 518. S. 2819 

S. 1018.) 


STATEMENT OF SAMUEL FRASER, EXECUTIVE VICE PRESIDENT, 
INTERNATIONAL APPLE ASSOCIATION 


Mr. Fraser. My name is Samuel Fraser. I am executive vice 
president of the International Apple Association. 

The International Apple Association is a nonprofit membership 
association with offices at 1302 Eighteenth Street NW., Washington, 
D.C. Its United States membership is located in all the important 
producing sections and distributing markets of the United States. 
The membership includes the leading apple and pear shipping organ- 
izations, individual shippers and firms, leading growers, apple and 
pear cooperative associations, wholesale dealers, distributors, exporters 
and importers, and service organizations. In addition, its member- 
ship extends to other countries, including Canada, South and Central 
America, Great Britain, continental Europe, Africa, Asia, and Aus- 
tralasia. The association was organized in 1895 and is representative 
of the apple and pear industries of the United States. 

Personally I have for over 60 vears either worked on a farm as farm 
laborer or operated or owned a farm. For some years I was teaching 
or engaged in research, part of the time at Cornell University, Ithaca, 
N. Y. In transportation problems I have appeared here and else- 
where on behalf of the fruit and vegetable industry and on legislative 
matters have appeared here and other places since 1905. 

I appear as one who pays the freight and on behalf of those in like 
condition, and address myself particularly to the transportation 
problem of fruits and vegetables. The fruit is no good to us on the 
farm; it has got to be distributed. Our first requirement is to keep 
our distribution in line with the ability of the people to buy, and 
transportation today is about one-third of the wholesale price on the 
average of our commodities. So there is a very vital situation con- 
fronting us, and, as I see it, this seems to be the beginning of the trans- 
portation policy, a complete revision of the one now in effect. We 
are not ready to pass on the whole ‘situation at this time. It will 
take a lot of time and a lot of study, but we see a group of bills having 
varying effects on the present system, some of which we regard with 
apprehension. 
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ECONOMIC CONDITION OF AGRICULTURE 


The Agricultural Situation, issued by the United States Department 
of Agriculture, March 1952, volume 36 No. 3, on page 6 carries a table 
showing a classification of the 5,382,100 farms by income, in 1950. 

It shows that 2 percent of the farms or 105,500 farms had sales of 
farm products in excess of $25,000 a year and that 20 percent had 
sales between $5,000 and $25,000. Seventy-eight percent of all farms 
had gross sales of less than $5,000. 

Certainly no farm with sales of $5,000 or less could economically 
operate a truck if its use is limited to the farm and its products, and 
I, with a farm income from $10,000 up to $17,000, do not own one 
and I prefer to hire trucking done or lease a truck from a neighbor. 

This means that over 90 percent of the farms of this country are 
affected by certain of these proposed bills (so-called Johnson bills and 
others) and all are concerned with others. They must hire their 
goods moved and pay whatever the charges may be, and it reduces 
their spendings for other purposes. 

In 1935 this matter was regarded by Congress as justifying the 
exemption of trucks hauling agricultural commodities (not including 
manufactured products thereof) and placing same within the provi- 
sions of section 203 (b) (6) of the Interstate Commerce Act. 

It is more difficult today for a man to buy a farm and much more 
costly to operate one than in 1935. In the decade 1940-50, 713,000 
farms disappeared. In 1940 the average was 174 acres; today it is 
215 aeres, and to profitably operate in most places, one needs more 
equipment and more acres. 

Some 73.3 percent of the farms are operated by owners, as compared 
with 61.3 percent in 1940. Tenantry is dec lining. In spite of these 
adjustments, the farm income is that of small business and the 
equipment cost is heavy—1I would say too heavy. 

I do not believe that the income of the average farm will justify a 
truck fit to haul goods on the road even if the trucks were available, 
and the great problem today on the farm is to find enough hours of 
productive use to justify the expense of the present equipment. The 
present law allows a neighbor who owns a truck tochaul a load at a 
price agreeable to both, and the use of ‘a truck exempt under section 
203 (b) (6). 

Proper use of equipment is one of the great economic problems on 
the farm and off and interest in the problem is shown in the provisions 
of S. 1018, where it is recognized that ‘the use of equipment is a 
matter of public concern,” yet in S. 2362 a return load is to be denied 
the truck moving “agricultural commodities.”’ 

To further make sure that the truck shall not stay on the farm or 
find a place there, we see the provisions of S. 2357 (4a) ‘motor 
vehicles controlled and operated by any farmer.’’ This, then, carries 
such provisions that with the exemptions under present section 203 
(b) (6), stricken, it is meaningless. The proposed language in this 
and other bills seeks to make sure that the farmer cannot afford to 
own a truck for it denies the right to use the farm truck to pick up a 
cone load as now practiced, or to rent the truck for use. This bill 
5. 2357 might well be styled a bill to rule trucks off the farms of the 
t nited States. We ask why? 
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What is the purpose? Why penalize food production? 
The American farm is too vital a factor in our economy to be so 
treated. Why increase food costs this way? 


FARMING AND THE DEFINING OF “‘AGRICULTURAL COMMODITIES NOT 
MANUFACTURED” 


In approaching these questions, I would like to look at the problem 
from more than one angle, that of food supply and the use of farm- 
ing for the production of commodities for food and other purposes. 
There seems to be lack of understanding in some agencies as to what 
farming includes, and since legislation is contemplated that would 
vitally affect agriculture and farmers, the matter is worthy of consid- 
eration. 

FOOD SUPPLY 


At the present moment the food supply, if properly distributed 
(and I emphasize the word distributed and all it entails), would 
probably be adequate from a world standpoint and when considering 
the United States alone, it holds true. 

With the increase in population in the United States (now 156,000,- 
000), we may anticipate that all tillable land may in time be utilized 
and that with intensive farming and use of soil and water and im- 
proved methods, we may supply our citizens. Weather is always 
determining and its influence is evident in many places. To meet 
requirements means that the farmer must be permitted to haul the 
necessary machinery, the plant stimulants, the weed-controlling 
agents, the pesticides, and all the other requirements of present-day 
agriculture. These must be moved from one place to the points of 
use if production is to be maintained. The farmer cannot afford to 
be dependent on someone else to do this daily work. 

Plowing, cultivating, fertilizing, spraying, harvesting, and deliver) 
are all included in farming. The products have but potential value 
at the farm. Today this work calls for power—tractors and trucks. 
That one should place in legislation that the farmer may have the 
use of such moter vehicles with provisos against use ‘“‘at the same 
time or on the return trip, or customarily in any other kind of trans- 
portation for compensation” is such a limitation of use that we 
regard it as unreasonable and against progress. 


THE PLANT GROWN 


The characteristics of each plant is its ability always to build up 
the same chemicals year after year into itself. If the plant is moved 
to a different climaie, the relative amount of the chemicals present 
may and frequently will be modified, so there is no possibility of es- 
tablishing any terms as to what will be required. That is a variable. 
This fact must be recognized. 

We are now reaching the point where a plant may be given a treat- 
ment which may inhibit it from synthesizing one or more substances 
normally found within its structure or we may stimulate and create 
one or more of its chemicals in larger amounts. In other words, there 
is a possibility that some plants now are not of value because of one 
or more toxic constituents. Many carrying physiologically active 
medicinal substances can be made to produce a crop free from such 
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toxic substances or they mar be induced to produce the toxic sub- 
stance in greater volume. ‘This is in the scope of farming. 

What I want to present is the fact that there must be no narrow 
interpretation of farming and agriculture based on a lack of concept 
of what is going on in the plant or on the farm. 

One of the great functions of the plant is to bottle sunshine. Under 
the influence of the sun’s rays and solar energy, a wide variety of 
chemicals are formed. ‘These reactions take place at certain temper- 
atures. We are not ready to state that we understand how this is 
done. We anticipate that more will be known. We do not yet know 
what substance may be called into play for use on the farm, even in 
the ease of pesticides. A number of materials are under test and 
more will be. We cannot afford to raise a crop of insects or mites 
and so jeopardize the good supply and their control is not secured by 
standardized treatment. Variation seems essential. 

We are learning to study the mechanism of the plant and to effect 
changes in the mechanism. We may introduce inhibiting factors 
affecting many plant activities, for example, in the length of the sta- 
men or the pestils and so determine the factors entering into the fer- 
tilization of the flower by chemical treatment or otherwise, and so 
increase or decrease the ability of the plant to serve humanity. We 
may increase the oil content of soybeans or other plants. We may 
increase yield by factors not yet in use. We may increase the pro- 
duction of corn and any other crop, and any material used in such 
work is part of the farm equipment and is essential and its transport 
should not be prohibited as an agricultural requirement because it is 
not in practice at this moment. 


FRESH WATER AND SEA FARMING 


Sea farming is comparable to land farming. Man has lived on the 
products of the sea for ages. He has eaten the seaweed and he has 
eaten the fish and other animals which are living in the water. The 
animal life of the water is comparable to the animal life of the land 
as a source of food or as a source of energy and for use in our econ- 
omy. Marine plants are used as food, fuel, or for chemical use. They 
may be grown and harvested like land crops. The extension of the 
production of foods and commodities by farming in water is rapidly 
approaching. The compounds added to the water will aid in the pro- 
duction of food to be used in our diet. 

For that reason, we are including fresh water and sea farming with 
land farming and all exemptions shall apply to the products thereof 
as well as the materials required in their development. 

When this country was founded, it took nine people on the farm 
to feed themselves plus one city dweller. Today one man on the 
farm feeds himself, four city people, and one person overseas. 


EFFICIENCY FACTORS 


In land vegetation, about 14 percent of that produced is consumed 
as food, fuel, lumber, paper, and chemicals, and about 86 percent is 
returned to the earth to maintain an essential biological balance. 

The question is arising as to whether the use of vegetation for fuel 
can be increased in view of our increasing population, some believing 
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it cannot be greatly extended. This may mean that the inexhaustible 
supply of energy from the sun must be used to supplement or replace 
the energy-containing materials on the earth, hence, the recent 
emphasis on water farming. The single-celled algae (Chlorella 
pyrenoidosa) is lending itself to use. As the carbon dioxide in the 
water is increased, its production is stimulated. These algae in pans 
of water 6 inches deep are capable of absorbing up to 2 percent of the 
total solar energy falling on a given area as compared with less than 
0.1 percent for land crops under average agriculture. From this type 
of farming we may secure 15 tons of dry matter per acre, or five times 
that of the best land growth, and it is believed that this production 
can be extended. These algae may have possibilities for direct use 
for cattle or perhaps human food. The energy may be used as tuel, 
There are in sight as one of the extensions of farming to meet require- 
ments. In other words, we are not ready to limit our views to the 
crops now in common use. There are probably 1,500 more plants 
which will be brought into cultivation from time to time, for land use 
and a large number for water use. 

Any development on land or water which directly or indirectly 
captures solar energy must be permitted freedom to develop because 
it is essential if we would maintain the world as an attractive place in 
which to live. That our attempts to capture this energy from the sun 
have been feeble is recognized. The solar energy which is stored in 
the earth in a very limited quantity. The energy which reaches the 
earth from the sun is placed at over 30,000 times that of all the fuel 
and water power now used. There is not anything that can be a 
competitor of the sun, and since farming is bottling sunshine, we 
request the freedom to transport the essential mechanisms for stimu- 
lating its capture, as well as the freedom to distribute the products 
developed from solar energy, in order that the distribution shall be as 
free as is the energy of the sun to us today. 

This position was taken by us in 1933, 1934, and 1935. It was 
pointed out that transportation is recognized as a quasi-public 
service and certain fields must be given the maximum freedom to 
operate in the interest of the public. The transport of food and all 
the essentials for its production were accorded this consideration in 
the exemption of section 203 (b) (6). 


THE SMALL PRODUCERS 


Of the 5% million farms in the United States, something over a 
million are in units of the larger sizes. These are more or less com- 
mercial enterprises. In addition, the 4 million smaller units have and 
demand consideration. It is anticipated that some of the larger 
units may buy and operate their own trucks. By this proposed 
legislation they seem to be assured the right to transport their own 
products and their own requirements without regard to rates estab- 
lished by the Interstate Commerce Commission as at present. 

We contend that the language does not make this possible. lt 
penalizes the great mass of farmers, the large group who cannot own 
a truck because they have not sufficient work for it. ©'They will have 
to pay rail rates or truck.rates established to meet rail rates, which 
we were promised would not be permitted. (See 1935 debates and 
statement of Joseph Eastman). For by eliminating the exempt 
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trucker as provided in S. 2357, prohibiting the securing of a return 
load in S. 2362 placing the maximum and minimum rate on the con- 
tract trucker in S. 2752 (now subject to filing only maximum rates 
with the Commission) all rates will be controlled. Also S. 2361 
seeks to apply common carrier provisions to contract carriers. The 
individual owner is to be the only one free from rate control and he 
cannot operate successfully without a return load which would be 
denied him by S. 2362. There is a distinet discrimination within 
the group of producers, denying the smaller producer the provisions 
extended to those with more facilities and more capital, and yet even 
the large units are to lose rights they now have. 

The whole procedure proposed has such far-reaching consequences 
that, if enacted, it will disrupt our whole agricultural economy, since 
distribution is now the most vital problem before us. There is no 
place for any of it. 

In the past, in my appearance on former occasions, I dwelt on this 
and the Congress recognized the correctness of the presentation, and 
agricultural commodities, and the farm requirements were exempt 
under section 203 (b) (6) and should so remain, regardless of who 
produces them and certainly the exemption should not be denied 
the smaller producer. He is the one who is denied the opportunity. 
{t is from the small man that our big ones develop. It is from the 
farm laborer acquiring a small piece of land that we develop our larger 
farmers. All are essential, and the opportunity for growth must be 
maintained if we are going to succeed. 

I speak from knowledge, having worked as a farm laborer. I 
have worked to the point of ownership of a piece of land, and I 
urge that like opportunity be given to the coming generation. It 
is essential for the economy of the United States. I, therefore, urge 
that the present agricultural exemption in the Motor Carrier Act 
be maintained. 

THE RETURN LOAD—S. 2362 


It is not possible to operate a truck on a one-way trip. It is not 
possible for even the larger farmer to own his own truck and maintain 
it in economical use, if denied the opportunity to pick up a return load. 
It is understood that some of these owners of trucks are operating 
on 18 cents a truck-mile, with loads of 10 tons to 15 tons, if allowed to 
load both ways. If a load of agricultural products is not obtained 
as areturn trip, then the present method is to lease the truck to some- 
one who has aload. In this way we are maintaining the truck in our 
economy. Without the return load the cost would exceed present 
rail rates. 

If the farmer is to be maintained in position to haul his goods, he 
cannot be denied this opportunity. 


THE USE OF THE TRUCK IN DEFENSE 


We recognize that national defense is now a major problem in 
oureconomy. We recognize that “when a strong man armed keepeth 
his palace, his goods are in peace.” We recognize that the rails 
must be maintained, if we are going to be defended. We recognize 
that the roads and the trucks are equally important. We recognize 
that it is imperative to subsidize some shipping in order to have the 
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transport necessary under the American flag to move the requirements 
for war. But, we also recognize that food. is the first line of defeas: 
and if its production is not maintained, and we rely on some other 
source than our own, then we may be in as serious straits as was 
England. Such is not to be permitted. 

We ask then that the trucks be left free to operate as they now ar: 
so that they may maintain themselves in position to be available for 
defense for it may be vital. When all is said and done, the last item 
in defense is the infantry. The infantry or any other department 
cannot function without vast supplies and the trucks cannot be losi 
© of as a factor in defense any more than the rails can be lost sight 
of. We recognize that the Air Force cannot be of service unless 
there are land facilities in position to function to keep supplies where 
they need to be. The cabs saved Paris in World War I. A strong 
and available supply of trucks and men trained in their operation, 
well distributed in rural areas should be encouraged and developed, 
not restricted. 

I now wish to address myself to certain bills. 

* * * * * * * 


Mr. Fraser. We have already expressed ourselves in some measure 
on this proposal in S. 2357. 

There is no possibility of conflict between the air or rail carrier and 
the common carrier by truck or even the contract carrier and the 
ne serving agriculture under the exemptions given to section 203 

) (6). 

The latter group perform a service of so distinct and specialized a 
nature that their withdrawal would be a detriment to the other car- 
riers and to the public, and the latter might be the greater losers, for 
costs of living would certainly rise. 

Not only would the public be penalized through probable cos' 
of living increases should trucks now exempt under section 203 (b) (6 
be eliminated from the picture, but producing areas would also bv 
denied their rightful access to markets. Some producing areas are 
in such out-of-the-way locations that rail or boat service would no' 
be feasible from an economic standpoint nor would regular truck 
lines be willing to institute service for the part of the year when crops 
were moving out. 

Much of the long haul rail movement in fruits and vegetables is 
made possible by the flexibility of these exempt truckmen. They are 
in position to go to points where there are supplies, with a freedom no! 
possible to others; further, being largely owner-operated, they show a 
high degree of safety and efficiency. 

‘| direct attention to a letter from one of our grower members in 
Illinois, Nugent & Schapanski, which gives the facts from the shipper ’s 
angle. This letter is on file with your committee and I commend i! 
to your serious consideration. 

There are some 50 million people living where there is no direc! 
rail service. These must be serviced by truck. The flexibility 
delivery of the exempt truckmen assures this mass of population a 
daily service of fruits and vegetables at a cost which cannot now be 
lightly disarranged. It is not reasonable to do so. 

The extent of some of these services and their ramifications has bee 
pointed out by Mr. Nicholson on behalf of the United States Depart- 


484 DOMESTIC LAND AND WATER TRANSPORTATION 





ment 
testi 
I 


exect 
regal 
com 


of th 
r': 


“Agi 
recol 

Pa 
meet 
1851 
in d 
prod 
but | 
or ve 
the 7 
(6) « 

W 
of “‘n 
it in’ 


chan 


temp 
takir 
or ot 

In 
(shel 
and 1 
unde 
and 
be m 

Th 
the | 
“mal 

Th 
mean 
prod 
cones 


burd 
perfo 
their 
the ¢ 
trans 
porte 


DOMESTIC LAND AND WATER TRANSPORTATION 483 


nts ment of Agriculture, and I will not load the record but refer to his 
Ase : testimony. 
her I wt also support the testimony of Dr. Richard P. White, 
was executive secretary of American Association of Nurserymen, in 
regard to the need for including nursery stock in the list of agricultural 
ar commodities exempt under section 203 (b) (6). Trees are products 
for of the soil, products of agriculture, not manufactured. 
tem I wish to point out some incongruities in ICC determination of 
ent ‘Agricultural commodities not manufactured” which are in need of 
lost reconsideration—see Harwood Case MC 107669, decided April 13, 1951. 
ight Packaging of fruits and vegetables for rail shipment is required to 
less | meet certain standards. Paper bags were first manufactured about 
here 1851-52. The bags were later standardized. Their use is provided for 
ong in defining “agricultural commodities (not including manufactured 
ion. products thereof)’’ in the above case, for fruits, berries and vegetables; 
ped, but the use of “hermetically sealed containers” for packaging fruits 


or vegetables is held in the decision to constitute “manufacture” and 
the placement of such items outside the provisions of section 203 (b) 
(6) of the Interstate Commerce Act. 

When the language was written in 1935, and today, our concept 
of “manufacture” in fruits and vegetables means such processing that 
it involved the taking of life. This may be done by a temperature 


sure 


te change—heating and freezing and subjecting the plant to a range of 
= temperature to which it cannot adjust and live, or some other way of 


taking life. Fresh fruits and vegetables whether packaged in a bag 
or other container are still living plants. 

ed a In this case the ICC found that the cutting of a part of a plant 

— (shelled, sliced, shredded, or chopped up) constituted “‘manufacture” 

, for and therefore such plants are not eligible for the exemptions provided 
under section 203 (b) (6). This in spite of the fact that the cut pieces 

om and the seeds “‘shelled”’ are still living plants and parts of them can 

bee be made to grow. 

or The taking of an awn off an oat so that it will sow easier, scarifying 

vg the “hard” seeds of clover so that such will germinate, is termed 


| ae “manufacture.” 
ces These illustrate some of the differences in interpretation as to the 
rope meaning of ‘agricultural commodities (not including manufactured 
. products thereof)? to which we take exception as showing lack of 
, o concept of the term “agriculture.” 
y are 
as STATEMENT OF WILLIAM H. OTT, JR., CHAIRMAN, LEGISLATIVE 
( t 
COMMITTEE, NATIONAL COUNCIL OF PRIVATE MOTORTRUCK 
rs in OWNERS, INC., WASHINGTON, D. C. 
yer’'s , 
Yi y Mr. Orr. S. 2357 proposes the amendment of section 203 (b), para- 
: graphs (4a) and (6), the so-called agricultural-exemption provisions of 
jirect ; the present law. Private truck operators are interested primarily in 
gem the maintenance of their private carrier status and their freedom from 
eo burdensome and unwarranted regulations and restrictions in their 
wr be _ performance of transportation and distribution services incidental to 
their primary business operations. They have not, and do not, seek 
a the opportunity to engage extensively or indiscriminately in for-hire 
part- transportation service by means of either exempt commodity trans- 


portation or of unwarranted or border-line leasing practices. 
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The council does, however, endorse the principle of the agricultural 
exemption and the position currently being taken by the principal 
agricultural interests with respect thereto. As we understand the 
situation, it is the contention of those interests that substantial bene- 
fits accrue to the agricultural community through the means of this 
exemption; that transportation charges on agricultural commodities 
are substantially lowered by reason of it; that the benefit of that 
lower level accrues directly in large part, and indirectly otherwise, 
to the producer; that the service performed for, and transportation 
facilities available to, agricultural products are improved by reason of 
the exemption. Against these benefits must be weighed, as a matter 
of public interest, the handicaps and disadvantages which are alleged 
to accrue to the regulated for-hire carriers, both rail and motor, by 
reason of the exemption. Should such agricultural interests convince 
your committee and the Congress of the validity of their position— 
that the benefit of the exemption to both producer and consumer of 
agricultural products outweighs the damage, if any, to regulated for- 
hire carriers—we urge that the exemption be continued, and that if 
continued, private truck operators not be singled out as the one trans- 
portation instrumentality to which the exemption is not made appli- 
cable. If a flexible, seasonal, and adequate supply of motor vehicles 
is important to agricultural transportation, and if private motor vehi- 
cles are an important element in that supply, the very purpose of the 
exemption would be defeated by any such limitation. 

The net effect, basically, of the original bill is to eliminate the 
exemption of the transportation of agricultural commodities and fish, 
except for the for-hire transportation by one farmer for another, and 
for-hire transportation of fish to market. The net effect of the sub- 
stitute bill is to eliminate the exemption of agricultural commodities 
and fish except from farm or wharf to market. 

Having in mind that the vast bulk of agricultural transportation, 
even in the primary movement from the farm, is today performed by 
for-hire carriers, the proposed wording of original 5S. 2357 is un- 
reasonably restrictive under any view of an agricultural exemption, 
limiting such exemption as it does in terms of the motor vehicle used 
and to vehicles controlled and operated by a farmer. 


Unitep States SENATE, 
ComMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMan. Mr. J. Roy Jones. 
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STATEMENT OF J. ROY JONES, COMMISSIONER OF AGRICULTURE, 
STATE OF SOUTH CAROLINA, AND CHAIRMAN, TRANSPORTA- 
TION COMMITTEE, NATIONAL ASSOCIATION OF COMMISSION- 
ERS, SECRETARIES, AND DIRECTORS OF AGRICULTURE 


Mr. Jones. My name is J. Roy Jones. I am Commissioner of 
Agriculture for the State of South Carolina. My address is Columbia, 
S.C. My appearance here is for the purpose of offering testimony, 
first, in behalf of the farmers of the State of South C arolina; 

Second, to inform you of the reaction of the commissioners of 
agriculture with respect to pending transportation legislation ; 

Third, as chairman of the transportation committee of the National 
Association of Commissioners, Secretaries, and Directors of Agricul- 
ture to make a statement that represents the thinking of the com- 
missioners ; 

Fourth, to present two other witnesses who will offer testimony to 
augment our opposition on these bills, especially S. 2357, S. 2362, 
S. 2518, and S. 2519. 

Our opposition in South Carolina to unwarranted restrictions in 
motortruck exemptions has been a matter of record for some time. 

Several years ago when there was considerable agitation regarding 
changes in exemptions allowed under section 203 (b) (6) with recogni- 
tion of unwarranted hardship to our farmers, we held a State-wide 
meeting in South Carolina, at which time the farmers expressed them- 
selves as being opposed to any change in the exemption, as then was 
being interpreted under the Motor Carrier Act. 

Representing both the State of South Carolina and the southern 
commissioners of agriculture, I appeared before a territorial meeting 
in Atlanta, Ga., at which time the same opposition was registered in 
regard to exempt trucks. 

Since introduction of the present legislation now under considera- 
tion, I have conferred with a number of growers and consumers in 
South Carolina and am now in a position to state that as far as the 
Motor Carrier Act is concerned, there has been no change in our views 
as those of several years ago. 

[ am also empowered to state that experience has shown that there 
has been no change in the position taken by the southern commis- 
sioners of agriculture in the territorial meetings. 

Last October, through its state marketing commission, a new million 
dollar farmers’ wholesale market for fresh fruits and vegetables was 
opened at Columbia, 8. C. This market replaced the city of Colum- 
bia’s old farmers’ market that was scattered over a mile of the city’s 
publie streets. 

A million dollars worth of farm products was handled in the first 
month’s operation of the new market. 

Our records show that over 90 percent of the farm products that 
are brought to this market are hauled in exempt trucks. 

[ would also like to call attention to what would happen to our 
livestock markets in South Carolina. Many auction markets are 
located several miles away from rail points. Cattle is hauled to and 
from these markets by exempt trucks. Farmers often arrive on the 
market hours, and even a whole day, before the sales begin. I could 
not conceive of any other system than the exempt truc k performing 
this service, The delay in waiting with other than exempt truc ks 
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would run into costs far above the value of some of the loads of cattle 
sold. 

I would unhesitatingly state that further restrictions on exempt 
trucks would demoralize our livestock industry. 

I would like at this time to quote a statement from one of the 
largest, if not the largest, wholesale buyers of farm products in the 
Carolinas. The president of this company called upon me and I will 
quote from his letter: 


I hope you and your office vehemently protest the passage of Senate bill 2357. 
He states also, and I quote again: 


The ramifications of this bill are multitudinous, and could work a terrifie hard- 
ship on farmers, shippers, and receivers in this State. 


I also have a letter from one of our watermelon growers at Hampton, 
S.C. He says, and I quote again: 


How would the farmer get his produce to market if it was not for a truck; 
there are so many farmers that don’t have a truck and if he had to wait on ICC 
trucks his product would be ruined before he could get it to market. 


Because of these and similar reasons the State of South Carolina is 
unalterably opposed to any additional restrictions to the Motor 
Carrier Act as it affects exempt carriers. 

As chairman of the transportation committee of the National 
Association of Commissioners, Secretaries, and Directors of Agri- 
culture, I wish to make it very definite that the position the com- 
missioners take against the legislation pending before your committee 
is not an arbitrary action but the result of several months of study 
and many discussions between the several commissioners. 

Their own words will substantiate this statement better than any 
statement I can make. The quotations that follow will give a cross 
section oftheir views. 

From Georgia, I quote: 


Agricultural commodity haulers have never been requested to fix and file tariffs 
of rates with the ICC and in my opinion will be bad for the farmers should this 
happen. 


From Florida, I quote: 


The evil effect of passing these measures would practically destroy our State 
farmers’ markets. They handle forty-odd million dollars’ worth of farm produce 
annually, the most of which is hauled by exempt truckers and not by common 
carriers. Records published by the railroads show a continuing refrigerator car 
shortage and even though the railroads were in a position to handle this traffic 
the service would not be satisfactory. Movement by railroads requires additional 
handling whereas the exempt truck makes an overnight delivery for long distances. 


From Virginia, I quote: 


Trucks today move 80 percent of the white potato crop, 100 percent of the straw- 
berry crop, 85 percent of the sweetpotato crop, and 98 percent of the tomato crop. 

Common truck and rail carriers have difficulty in moving the production of 
this and many other areas because of a lack of equipment during the peak of the 
harvest season. This lack cannot be corrected by the carriers because of the 
impossibility of infallible forecasting of total volume of farm production in an 
area. The shortage of grain cars in the past few years is an outstanding example. 
In addition, the expense of maintaining unused equipment through periods of 
subnormal production would be prohibitive to the carriers. 

A large part of Virginia’s apple and peach production is moved by for-hire 
carriers who bring the agricultural production of northern and southern markets 
into Virginia and carry Virginia apples and peaches on the return trip. The 
economic justification of this practice is unquestionable and should not be inter- 
rupted or interfered with by any commission or organization. Attempts should 
be made to remove existing trade barriers to interstate trade instead of erecting 
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new ones. It is difficult to foresee any benefit to agricultural producer or con- 
sumer by the enactment of 8. 2357. 


From New Jersey, I quote: 


We in New Jersey are particularly anxious that trucks bringing produce from 
the South have the opportunity to pick up loads of agricultural commodities here 
in New Jersey to take to the South with them. This has become quite a practice 
in recent years, especially during the season when New Jersey has potatoes for 
sale and the southern markets are looking for northern potatoes. 

I imagine that many South Carolina truckers taking peaches north into our 


markets would be anxious to pick up a return load of potatoes from New Jersey 
for South Carolina markets. 


From Wisconsin, I quote: 


Our position has always been that the cost of moving food from the poirt of 
production to the point of consumption must be held at a minimum, otherwise 
both the producer and the consumer will suffer. It is our hope that no legislation 
that is detrimental to agriculture will receive serious consideration in the Congress. 


From Massachusetts, I quote: 


The tendency in government is to license everything from A to Z. I am afraid 
that, unless something is done, we will find ourselves in the position of having 
many farm trucks out of business, because, once the law is in effect certifying these 
carriers, they will be very limited in operations. 

Fluctuations in prices of agricultural products make it very imperative that 
we have the necessary transportation equipment ready at all times. I know from 
practical experience that, even in this State of heavy industrial population, truck- 
ing equipment is not available at all times. This derogates against the farmer's 
income. We have in this State the Brighton stockvards, which are the largest 
this side of Cincinnati, Ohio. This market sets the price for New England. If 
these amendments go through, I believe that market could be seriously affected. 


Practically without exception the commissioners state there is no 
conflict in the present exemptions within their respective States and 
they would be opposed to changes in the exemptions now allowed in 
the statutes unless such changes would ease restrictions on local crops 
such as the dispute interpretation of shelled peanuts. 

There are unloading reports covering fresh fruits and vegetables 
that are compiled and issued under arrangements between the United 
States Department of Agriculture and various State departments of 
agriculture. These reports are issued each year showing the unloads 
at 100 cities throughout the country. Originally, these reports did 
not include truck unloads; however, at present, truck unloads in carlot 
equivalent are reported at 15 of the 100 cities included in the reporting 
arrangement. 


The 1951 report from Los Angeles refers to that city as being in 
second place. Among the cities “of the country, New York City is 
first, with Chicago and Philadelphia ranking third and fourth. 

Of the reports ‘that are available details can be shown in the follow- 
ing tabulation which will serve to illustrate the extent this highly 


perishable traffic moves to market largely by way of exempt truck 
that would be eliminated by the terms of S. 2357: 


Trucks in car- 


Carload 
— lot equivalents 


New York City. ao ; . p 5 83, 184 . 60, 293 
Los Angeles_.____. : ‘ 9, 223 94, 978 
Chicago saibiatt 


‘ i a . . ‘ A . 51, 900 21, 549 
Philadelphia _ ; 


sae semen A 30, 037 34, 550 
Atlanta... ie J ‘ ; peaee te ; §, 227 19, 875 
I saat dattiewamidicaainens , 840 7, 262 
Ww ashington, Oo eo. Lae es ; caer 5, 134 9, 094 
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The markets just referred to are consumer markets and the reference 
made to the market at Columbia, 5. C., previously is a different type 
of market. The market at Columbia is a farmers’ wholesale market. 
There are many similar markets located throughout the country and a 
number of them may be found in New York State, at such places as 
Buffalo, Rochester, and Albany. Others are located at Joplin, Mo.: 
Denver, Colo.; Jackson, Miss., and numerous other places. 

This type of market under the guiding influence of State marketing 
commissions and State departments of agriculture originated long 
before the motor-carrier regulation in 1935. These markets have 
rapidly expanded since that time but their usefulness would be 
seriously curtailed under such legislation as contemplated by S. 2357 
and amendment. 

The type of for-hire truckers regarding which we have been speak- 
ing, should not be associated with the term “gypsy” because these 
truck owners, for the most part, are cememeaie businessmen. The 
need for this type of truck has grown over the years due to demands 
for the excellent service such trucks render. They are performing a 
continuing service and do not operate on a catch-as-catch-can basis 
as some seem to suppose, or even refer to them in such derogatory 
terms. They are indeed a vital part of a modern distribution system 
performing satisfactorily and economically. 

It is somewhat strange that legislation is proposed which would 
deprive the farmer of fully using the good roads in this country when, 
as — of fact, the roads were built to take the farmer out of the 
mud. 

Despite the provisions under article I of the Constitution that 
Congress shall have the power to establish post roads, there is no doubt 
that the need and desire for extending rural free delivery service was 
only a contributing factor in generating the earlier movement to get 
the farmer out of the mud. This movement, which was started with 
vigor and determination just before the turn of the century, arose from 
a desire on the part of patriotic and public-spirited citizens to strength- 
en the entire country in raising the social and economic level of the 
farm population by developing a system of all-weather roads. 

All of us are familiar with the present wave of farm-to-market 
programs in practically every State. 

The first convention of the National Good Roads Association was 
held in 1892. The following year Congress created the Office of Public 
Road Inquiry within the Department of Agriculture. For a period of 
several years thereafter, numerous widely scattered conventions were 
held or sponsored by the Good Roads Association. The proceedings 
of these meetings held for the purpose of stimulating interest in the 
movement to take the farmer out of the mud are officially reported 
by the Office of Public Road Inquiry. Thus it was an economic and 
social program of getting the farmer out of the mud that brought us 
our highway system of today. 

As revealed by the official reports, it was participated in by all 
segments of the national economy. Our friends, the railroads, those 
carriers which deal in mass transportation, were well represented and 
very cooperative. 

One of the great railroad trunk lines of the South, cooperating fully 
with the good-roads movement at the turn of the century, operated a 
good-roads demonstration train over its line through several Southern 
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e } States. The printed report records an address by an official of the 
e carrier in which reference is made to the seasonal equipment shortage; 
4 the following statement is also recorded: I quote: 

a While the railroads do build up the adjacent country they also, as I said before, 
is congest traffic in the great centers of population and trade, and necessarily they 


must build up those centers at the expense of small towns and rural sections. 
Improved highways will remedy this evil in our national development. As rail- 
roads have congested population, good public roads will diffuseit * * * They 
is will give you better facilities for marketing * * * The general improvement 


gr of American highways will do more than anything else to stimulate the productive 
re energy of our people * * * increasing and diffusing our national wealth, 
“ providing new fields of labor for our youth, broadening and bettering all our people, 
ee ; and in every way adding to their prosperity and social and moral advancement. 
r Public records show that we still have an equipment shortage in 
c both refrigerator cars and boxcars. Exempt trucks, as the essential 
0 adjunct in the marketing process of farm commodities, is the most 
1e proficient yet devised. Under the terms of the proposal the agricul- 
. tural community would be deprived of the specialized, efficient, and 
a economical service now available under section 203 (b) (6). 
om The organizations which I am representing here today urge that 
aa S. 2357, if reported at all, be reported unfavorably. 
E STATEMENT OF JOHN A. WINFIELD, CHIEF OF THE DIVISION OF 
Id . MARKETS, NORTH CAROLINA STATE DEPARTMENT OF AGRI- 
n, | CULTURE, RALEIGH, N. C. 
1e 

The CHarrman. Mr. John A. Winfield. 
at Mr. WinFietp. My name is John A. Winfield. I am chief of the 
bt division of markets of the North Carolina State Department of Agri- 
as culture, Raleigh, N. C. I am appearing here with Commissioner 
et Jones, of the South Carolina Department of Agriculture. 
th I have a letter written by Commissioner Ballentine, of the North 
m Carolina Department of Agriculture, to the chairman of the North 
h- . Carolina Utilities Commission asking for a confirmation of our under- 
he standing of the manner in which the North Carolina Motor Carrier 


Act applies in connection with farm commodities. 
et I would like to read the letter or I can for the sake of saving time 
file the letter with the clerk and skip the reading of the letter. 


as The Cuarrman. We will be glad to have the letter in the record. 
lie If you want to read parts of it you may do so. 
of Mr. WInFrevp. It was our understanding that S. 2357 is patterned 
re after the Motor Carrier Act in North Carolina. 
Tus The Cuarrman. That is right. 
hi Mr. WinrFie_p. We are opposed to S. 2357, and we wanted for the 
ed ; sake of this committee to clear up any understanding or misunder- 
nd standing that might come up, so that the committee would have the 
us advantage of the ruling of the North Carolina Utilities Commission 

as it affects agricultural products. 
all I do not see any particu.ar need for reading these two rather long 
Se : letters. 
nd The CHarrMaANn. Let us put them in the record. 

Mr. Winrievp. All right, sir. 

lly The Cuarrman. Did you oppose the adoption of the North Carolina 
La plan? 
arn Mr. Winfiep. No. 





DOMESTIC LAND AND WATER TRANSPORTATION 491 





490 DOMESTIC LAND AND WATER TRANSPORTATION 


The CHarRMAN. Has it worked well or has it worked badly? 

Mr, Wivyrievp. It has worked well but the thing that we are 
afraid of in connection with this act would be the interpretations that 
are given the act. For instance, we know that the purpose of the 
act here is to put more trucks under regulatory provisions. 

We are interested, and our utilities commission in its interpretation 
of the act as it applies to North Carolina, specifically exempts the 
hauling of agricultural products to what we would call consuming 
markets. We are afraid that the act as proposed here would not be 
so interpreted and that it would destroy these unregulated carriers. 

If that happens in North Carolina we will be terrifically handi- 
capped. We have a series of auction markets, some 10 or 12, that 
handle fruits and vegetables. We sold, the records show, a million 
and a half packages in these markets last year. The daily volume 
runs to 200 packages up to as high as 25,000. 

We realize that common carriers cannot pick this merchandise up 
at these local markets and transport it to consuming markets and 
do the job before perishable commodities go bad. We are opposed 
to this Act 2357 because we are afraid that it will limit the movement 
of agricultural products. If we knew that the interpretations of the 
act would be similar to the interpretations and the safeguards as 
written into the act in North Carolina it would be a different proposi- 
tion, but we would like for this committee specifically to see, and as 
copies of the questions in our act, the rulings, and so forth, this letter 
is a sealed letter from the chairman of the State Utilities Commission 
in reply to this letter from the Commissioner of Agriculture. 

I think it states the position of North Carolina and we are opposed 
to S. 2357 because of the reasons given here. 

The CuarrmMan. Yes, sir. We are glad to have those letters in the 
record for the guidance of the committee and for our further studies. 

Mr. Jones. We think there is a misunderstanding and we think 
that the bill is not patteraed after the North Carolina bill. 

The CHarrMAN. It is patterned after it but it may not be a good job. 

Mr. Jones. Then they did an awful poor job of it. 

Mr. Winrretp. Mr. Chairman, if I may say this: We want to be 
sure that you have an opportunity to check to see whether or not this 
bill is really patterned after the North Carolina bill. 

The CuatrmMan. We know that it is patterned after it but we may 
have missed the boat. 

Mr. Winrrextp. That is exactly what we are here for today, to 
keep you from missing the boat in the comparisons that you make. 
We want to be sure. 

The CHarrMan. We want to be on the right track and we are glad 
to have you put us back on the right track. 

Mr. Wixrrevp. I do not say that you are on the wrong track, but 


I do want you to be sure that our bill and the interpretations of our 


bill is before this committee before action is taken on S. 2357. 
The CuarrmMan. We are glad to have that information. 
Mr. Wixrrevp. Thank you, sir. 
(The letters referred to are as follows:) 


Hon. § 
Z| 


DES 
alarme 
Foreig 
marke 
establi 
growel 

The 
as ame 
that is 
be sub 
some ¢ 
would 
while ¢ 
within 

It is 
statem 
truck | 
relatio 

Wit 
questi 
as Wal 
in fron 

Ab 
chain | 
are for 
Va. 

Und 
up of 
exemp 
Richm 
to by 

The 
tion b 
inspec 
not co 
the far 
tion fr 

The 
be the 
near t 
except 
diverti 
while 

The 
with tl 
of whi 
will no 
railroa 

Part 
needle 
plus 
lated « 

Oth 
lation: 
truck | 

lre 
ties di 
by the 
and di 

I, tl 
have a 
Associ 





a) 
ut 
18 


nh 
1e 
ig 


IC 


i- 
ut 
yn 
1e 


ip 
ud 
“ll 
nit 
he 
as 
3i- 
as 
er 
On 


yub 
mur 


DOMESTIC LAND AND WATER TRANSPORTATION 491 


Marcu 24, 1952 
Hon, STANLEY WINBORNE, 
Chairman, North Carolina Utilities Commission, 
Raleigh, N. C. 

DeaR Mr. CHAIRMAN: Our farmers and their representatives are greatly 
alarmed over a bill before the United States Senate Committee on Interstate and 
Foreign Commerce, which bill, if enacted into law, would create havoe with the 
marketing of farm commodities through our system of auction markets and other 
established channels of distributing farm products to the best advantage of the 
grower. 

The bill which is disturbing our farmers and the market operators is S. 2357, 
asamended. Enactment in either form would create a dual system of marketing; 
that is to say, the products moving to consuming markets outside the State would 
be subject to a system of truck-transportation regulation so complex and burden- 
some as to seriously impair the quality of the service and the marketing process 
would pass from the present simple method to all sorts of involved situations, 
while at the same time we feel that methods relating to production and marketing 
within the State would not be changed. 

It is this latter impression that we wish to confirm, if possible by an explanatory 
statement from your Commission as to the manner in which the North Carolina 
truck regulation law is administered respecting actual practice and application in 
relation to the agricultural commodities and fish exemptions. 

With the thought in mind that a concrete example will serve to raise particular 
questions, perhaps a typical transaction will be helpful at an auction market, such 
as Wallace, where beans, peppers, tomatoes, and other fresh vegetables are brought 
in from the nearby fields for grading and sale. 

A buyer there receives instructions to purchase 1,200 packages of beans for a 
chain grocery company. This quantity constitutes four truckloads, two of which 
are for Charlotte, N. C., the third is for Raleigh, N. C., the fourth is for Richmond, 
Va. 

Under North Carolina law the loads for Charlotte and Raleigh could be made 
up of small lots brought into the market by various growers for movement on 
exempt trucks. However, under the proposed legislation, in order for the load to 
Richmond, Va., to move by exempt truck, it must be loaded in the field in order 
to bypass the market. 

This is so because the proposed amendment reads as follows: “‘The transporta- 
tion by motor vehicle for compensation, from farm to market * * *” The 
inspector going down into the field to grade and the buyer or agent to buy, would 
not constitute the field as a market; under the terms of the bill as just quoted, 
the farm, as the place of sale, would not be a market; there would be no transporta- 
tion from farm to market involved in the sale transaction. 

The transportation would be from farm to Richmond, Va. The market would 
be the consuming market at destination rather than the bypassed auction market 
near the field of origin. The foregoing example is by no means far-fetched or 
exceptional. The situation would be further complicated if the need arose for 
diverting to Atlanta, Ga., one of the intrastate shipments for Charlotte, N. C 
while such shipment was en route to Charlotte in an exempt truck. 

The proposed Federal legislation also gives rise to complications in connection 
with the transportation of grain by truck to and from an elevator, the construction 
of which is scheduled to begin at an early date. The initial unit of this elevator 
will not have railroad facilities. The basic plans are drawn for later expansion and 
railroad facilities. 

Part of the truck movement to and from this elevator will be interstate and} 
needless to say, the proposed legislation is the cause of concern. Some of our sur- 
plus grain counties are without railroad facilities. Adequate service by the regu- 
lated common motor carrier is out of the question. 

Other examples could be given to indicate the stifling effect of restrictive legis- 
lation; however, I believe the foregoing situations will enable you to describe the 
truck exemptions as applied in the State of North Carolina. 

| remember quite well the farmer’s interest in the exemptions of farm commodi- 
ties during the time the North Carolina Truck Act of 1947 was being considered 
by the legislature. As vou know, I have been in the dairy business for many years 
and during the legislative period just mentioned, I was also Lieutenant Governor. 

I, therefore, had then, as now, a dual interest in this matter. In fact, I now 
have a triple interest: as Commissioner of Agriculture, as President of the Southern 
Association of State Commissioners of Agriculture, and as a farmer. 


p 
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It is my purpose to testify within the next few days before the United States 
Senate Committee on Interstate and Foreign Commerce in connection with this 
pending legislation. If I am unable to do so, Mr. John A. Winfield will be desig- 
nated to appear before that committee. Mr. Winfield is chief of our division of 
markets; he, too, is a farmer. We know of nothing which would so adversel, 
affect the interests of our farmers as the substitution of a more costly, inferior 
transportation service for the economical and efficient service now being utilized 
in the marketing of farm commodities. 

We think the Senate committee would like to have our views and an authorita- 
tive statement of the extent and application of the exemptions within the State. 
Hence this request of your commission. 

Very truly yours, 
L. Y. BALLENTINE. 


Marcu 26, 1952. 
Hon. L. Y. BALLENTINE, 
Commissioner, North Carolina Department of Agriculture, 
Raleigh, N. C. 

Dear Mr. BALLeENTINE: You requested a statement in explanation of the 
manner in which the North Carolina Truck Act is administered with respect io 
motor truck transportation over which our jurisdiction is limited or wherein the 
legislature has conferred discretionary power with a rule or rules for exercising 
discretion. 

The act became effective October 1, 1947. The declaration of policy clearly 
directs us to continue and preserve all existing motor carrier service as of the 
effective date of the act. Section 4 of the act, under the caption of “Exemption 
from regulations,”’ is quoted as follows; paragraphs (e) and (g) have been under- 
lined for the reason that agricultural commodities about which you inquired are 
therein referred to: 

Section 4. Exemption From Recutations.—(1) Nothing in this act shall 
be construed to include persons and vehicles engaged in one or more of the fol- 
lowing services if not engaged at the time or at other times in the transportation 
of other property by motor vehicle for compensation: 

“‘(a) transportation of property for or under the control of the United 
States Government, or the State of North Carolina, or any political sub- 
division thereof, or any board, department or commission of the State, or 
any institution owned and supported by the State; 

““(b) transportation in bulk of sand, gravel, dirt, debris, and other aggre- 
gates, or ready-mixed paving materials for use in street or highway con- 
struction or repair; 

“(c) transportation of newspapers; 

“(d) transportation of household effects of a family from one residence to 
another, or to or from a place of storage; 

“‘(e) transportation of farm, dairy or orchard products from farm, dair) 
or orchard to warehouse, creamery, or other original storage or market’ 

“(f) transportation for and under the control of cooperative associations 
organized and operating under the Federal Agricultural Marketing Act, 
U.S. C. A., Title 12, Section 1141 (j), or under the State Cooperative Act, 
Chapter 54, subchapter 5, General Statutes of North Carolina of 1943, as 
amended, or for any federation of such cooperative associations; provided, 
such federation possesses no greater powers Or purposes than such coopera- 
tive associations; 

“(g) transportation of livestock, or fish, including shellfish and shrimp, 
but not including manufactured products thereof; 

“(h) transportation of raw products of the forest, including firewood, logs, 
cross ties, stave bolts, pulpwood, and rough lumber, but not including man 
factured products therefrom; 

“(i) pick-up, delivery, and transfer service for railroads, express companics, 
water carriers and motor carriers in connection with their respective line-haw! 
services within the commercial zone of any city or town, as defined by the 
Commission between their terminals and places of collection or delivery of 
freight; 

**(j) transportation by a bona fide private carrier, as defined in this Act 

“(k) transportation of property when the movement is within a munici- 
pality, or within continguous municipalities, and within a zone adjacent to 
and commercially a part of such municipality or contiguous municipalities: 
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provided, the Commission shall have power, in its discretion, in any particular 
case, to fix the limits of any such zone; provided, further, that nothing herein 
shall be construed as an abridgement of the police powers of any municipality 
over such operation wholly within any such municipality; 

“(1) transportation of any commodity anywhere of a character not hauled 
in the ordinary course of business by a common carrier by motor vehicle.” 

It may be noted that there is no provision under paragraph (e) that the trans- 
portation therein referred to is to be performed by trucks under the control or 
ownership of afarmer. Attention is further directed to paragraph (g) which pro- 
vides for the transportation of livestock or fish, without any reference whatsoever 
to a market or other similar provisions. 

Your impression that fresh fruits or vegetables harvested in fields or orchards 
adjacent to an auction market, such as that at Wallace, may move by exempt 
truck from the physica! facilities of the originating or auction market to a con- 
suming market, is the interpretation placed upon exemptions by this Commission, 

Despite the fact that the definition of ‘‘farm products’’ as to particular come 
modities by this Commission is not in all respects the same as the definitions issued 
by the Interstate Commerce Commission, there has never been any question 
brought to our attention that our interpretation of the meaning of paragraph (e) 
is incorrect. No complaints have reached us from either the railroads or the fully 
regulated common motor carriers. 

In response to your inquiry respecting the movement of grain to or from the 
projected elevator which you mentioned, it is our view that grain may move from 
country concentration points or places of storages to elevators or other places of 
storage in a series of movements by exempt trucks. However, after miliing, the 
exempt status would be lost. 

The legislature has vested general powers and duties in the Commission as 
provided in section 5, paragraph 4, and section 17, which proVisions are quoted for 
your convenience. 

“Sec. 5. GENERAL Powers anp Duties oF THE Commisston.—The Commis- 
sion is hereby vested with power and it shall be its duty: 

(4) To determine, upon its own motion, or upon motion by a motor carrier, 
or any other party in interest, whether the transportation in intrastate commerce 
performed by any motor carrier or class of motor carriers lawfully engaged in 
operation in this State is in fact of such nature, character, or quantity as not 
substantially to affect or impair uniform regulation by the Commission of trans- 
portation by motor carriers engaged in intrastate commerce in effectuating the 
transportation policy declared in this act. Upon so finding, the Commission shall 
issue a certificate of exemption to such motor carrier or class of motor carriers from 
compliance with the provisions of this act, and shall attach to such certificate such 
reasonable terms and conditions as the public interest may require. 

“Sec. 17. EMercency Operatine AutHority.—That to meet unforeseen emer- 
gencies, the Commission may, upon its own initiative, or upon written request by 
any shipper, group, or organization of shippers, department or agency of the 
State, or of any county, city, or town with or without a hearing, grant appropriate 
authority to any owner of a duly licensed truck or trucks, whether such owner holds 
a certificate or permit or not, to transport such commodities between such points, 
or within such area, during the period of the emergency and to the extent necessary 
to relieve the same, as the Commission may fix in its order granting such authority; 
provided, the Commission finds from such request, or from its own knowledge of 
conditions, that real emergency exists and that relief to the extent authorized in its 
order is immediate, pressing, and necessary in the public interest, and that the 
carrier so authorized has the necessary equipment and is willing to perform the 
emergency service as prescribed by the order.” 

Under our general powers, the regulation of truck transportation of asphalt 
and other paving materials, in addition to the specific exemptions under section 4, 
have been excluded from regulation, as well as fertilizer, brick, and dressed lumber. 
A carrier who operates under the exemptions, whether of a specific or general 
nature, dees so upon the relinquishment of our jurisdiction which is signified by 
the issuance of a certificate of exemption. 

There are now more than 6,000 such certificates outstanding. Some of these 
certificates are issued to carriers who operate no more than one truck. Others 
operate more than 1; in fact, some of them operate as many as 25 units of equip- 
ment. 

Some of these operations are carried on wholly within the State; the others 
operate partly within the State, and, under Federal exemptions, operate partly 
as interstate exempt carriers. Additionally, there are other exemptions provided 
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for in the statutes administered by the tax-colleeting agency; that is, the State 
department of motor vehicles. 

The principal exemption there is set out in General Statutes 20-38, paragraph 
(r), which, for your convenience, is quoted below. The effect of these additional 
exemptions is to permit the type of maene Cheeta described on license plates 
for private trucks which are less expensive than the full-time public carrier truck: 

Provided, It shall not be construed to include the transportation of farm crops 
or products, ‘including logs, bark, pulp, and tannic-acid wood delivered from farms 
and forests to the first or primary market, nor to perishable foods which are still 
owned by the grower while being delivered to the first or primary market, by an 
operator of not more than one truck or trailer for hire, nor to merchandise hauled 
for neighborhood farmers incidentally and not as a regular business in going to 
and from farms and primary markets. 

‘Provided further, That the term ‘for hire’ as used herein shall include every 
arrangement by which the owner of a motor vehicle uses, or permits such vehicle 
to be used, for the transportation of the property of another for compensation, 
subject to the exemptions aforesaid. 

‘“*Provided, however, That the term ‘for hire’ shall not include motor vehicles 
whose sole operation in carrying the property of others is limited to the trans- 
portation of TVA or AAA phosphate, and/or agricultural limestone in bulk which 
is furnished as a grant of aid under the United States Agricultural Adjustment 
Administration or fuel for the exclusive use of the public schools of the State. 

‘* Provided, further, That, for the duration of any contract for carrying the 
United States mai! in force at the time this proviso becomes effective, the term 
‘for hire’ shall not include any motor vehicle whose sole operation in carrying the 
property of others is limited to the transportation of the United States mail 
pursuant to such a egntract.” 

The exempt carriers are subject only to the safety rules which are enforced by 
the State highway patrol, whereas the fully regulated common carriers are also 
subject to our own safety rules which are policed by Publie Service Commission 
inspectors. 

f we can be of further service, please call on us. 

Very truly yours, 
STANLEY WINBORNE, Chairman. 


(The following statement was submitted for the record at the 
close of the day’s hearings:) 


STATEMENT OF JOHN J. CorsBetTr, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


Bill S. 2357.—The provisions of this bill proposes to amend the Interstate 
Commerce Act to restrict the application of the agricultural and fish exemptions 
for motor carriers. 

The Brotherhood of Locomotive Engineers wishes to be recorded as neutral 
toward this legislation. 


Unrrep Sratres SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 
Present: Senator Johnson of Colorado. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF CHARLES E. BLAINE, TRAFFIC MANAGER, AMER- 
: ICAN NATIONAL CATTLEMEN’S ASSOCIATION, NATIONAL 
; WOOL GROWERS ASSOCIATION, TEXAS AND SOUTHWESTERN 
CATTLE RAISERS ASSOCIATION, INC., TEXAS SHEEP AND 

GOAT RAISERS ASSOCIATION, LIVESTOCK TRAFFIC ASSOCIA- 
TION, AND NATIONAL LIVESTOCK PRODUCERS ASSOCIATION 















































Mr. Buaine. S. 2357, as amended in the nature of a substitute, 
proposes to greatly restrict the transportation of farm products, 
livestock, and fish by the partially exempt carriers. Said restrictions 
are not in the public interest. Therefore, we are opposed thereto. 

Present section 203 (b) (4a) and (6), and the proposed substitute 
therefor, read as follows: 

; Present 

; (4a) motor vehicles controlled and operatee by any farmer when used in the 

: transportation of his agricultural commodities and products thereof, or in the 
transportation of supplies to his farm; 

(6) motor vehicles used in carrying property consisting of oidinary livestock, 
fish (including shell fish), or agricultural commodities (not including manufactured 
products thereof), if such motor vehicles are not used in carrying any other prop- 
erty, or passengers, for compensation;. 

Proposed by S. 2357 (substitute) 

(4a) the transportation by motor vehicle for compensation, from farm to market, 
or to the point of first off-the-farm processing, or to storage, of ordinary livestock, 
nursery stock, or other agricultural commodities (not including manufactured 
products thereof); or 

(6) the transportation by motor vehicle for compensation, from wharves or 
other landing places at which fishermen debark their catch, to market or to the 
first point of processing, or to storage, of fish (not including manufactured prod- 
ucts thereof) ; or. 

While amended 5. 2357, in the nature of a substitute, is an improve- 
ment over original S. 2357, it is still too restrictive and indefinite in 
our opinion. If it is enacted into law it will not only work a great 
hardship on the livestock producers, feeders, farmers, and others by 
forcing them to either purchase trucks or augment their present fleets 
thereof, but it will materially add to the congestion on the highways 
and thereby increase the number of crippled, maimed or dead, which 
are already at an all-time high. 

Except and unless the carriers effect the necessary economies in 
their plants and operations by eliminating the numerous wastes 
therein for which the public is paying, and establish and maintain 
their rates on the basis of their costs of performing the service, includ- 
ing a reasonable profit, we are firmly of the opinion that the present 
law should be maintained. 

Therefore, we respectfully but urgently request that neither S. 

2357 nor the amended bill be approved. 


STATEMENT OF LEE J. QUASEY, COMMERCE COUNSEL, NATIONAL 
LIVESTOCK PRODUCERS ASSOCIATION 





Mr. Quasry. With regard to S. 2357, which concerns the agricul- 
tural exemption under part II of the act, this bill would have the 
effect of almost completely repealing the agricultural commodities 
exemption under part II. It would have very far reaching social and 
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economic impacts upon the interests of both producers and con- 
sumers, and it, too, is definitely inflationary in character. It would 
tend to increase the cost of living and reduce the amount that agri- 
cultural producers would receive for their products, and we surely, for 
these reasons, oppose this bill. 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Monday, April 7, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic and Water Transportation. 

The Cuatrman. There will be inserted in the record at this point a 
letter dated April 4, 1952, together with a statement of David G. 
Macdonald, general counsel for the Refrigerated Carriers Association. 

(The letter and statement are as follows:) 


WasuincotTon 5, D. C., April 4, 1952. 


SraTeEMENT OF Davin G. Macponaup, GENERAL jCouNsEL, [REFRIGERATED 
Carriers AssociaTION 


Hon. Epwin C. Jounson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear Senator JOHNSON: Pursuant to arrangements made with Mr. Jelsma, | 
forward herewith three copies of a statement in support of 8. 2357 on behalf of the 
Refrigerated Carriers Association. I have made a very detailed and exhaustive 

resentation on the exempt commodity question during the hearings on Senate 

solution 50. After discussions with Mr. Jelsma we decided to submit this state- 

ment in place of asking for time for oral presentation. Iam having mimeographed 

copies made in the event that additional copies should be desired for any purpose. 

lease take note of the fact that we recommend certain modifications in 8. 2357, 

the exact language of our substitute measure being set forth at page 9 of the en- 
closed statement. 

The member carriers of this association derive a substantial portion of their 
business from the transportation of fisheries products which became exempt 
through interpretations of United States court in 1949 and since that time they 
have suffered material economic hardship. One has become bankrupt, two others 
had large operating losses during 1951, and none has escaped major financial 
reverses. I realize that in an election year it may be difficult to bring all of the 
pending transportation bills to the point of final action. By this letter I wish to 
solicit your favorable consideration to bringing the exempt commodity bill, 
whatever its form may be, to the attention of the committee promptly in order 
that we may secure legislative relief this session, if at all possible. 

May I express the deep appreciation of the association for this opportunity of 
presenting its views to you. 

Respectfully submitted. 

Davip G. MacpDonaLp. 





Mr. Chairman and members of the committee, this statement is submitted in 
support of major revision of section 203 (b) (6) of the act, commonly called the 
exempt-commodity provision, through adoption of S. 2357 or a modification 
thereof. I present it for the Refrigerated Carriers Association, which is a group 
of regulated motor carriers who specialize in furnishing refrigerated transportation 
of foodstuffs. 

The association twice before has appeared before committees of the Congress 
seeking relief from the chaotic economic conditions present in the food transpor- 
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tation business as the result of its incomplete regulation—with part regulated and 
part free from regulation. Our presentation during the hearings held pursuant 
to Senate Resolution 50 will be found from page 797 to page 830. It includes a 
résumé of the legislative history of the existing exemption provisions. The 
association also was a proponent of H. R. 7547 in the Kighty-first Congress, second 
session (the Kilday bill) on which hearings in the House were not concluded. We 
will not repeat here the information set forth in our original statement but will 
ask that it be given consideration as though set forth herein. 

It is the purpose of this statement to review briefly the essential issues presented 
through this bill, to consider the contentions of the various interests whose repre- 
sentatives have testified in the hearings on 8S, 2357, and to urge that legislation 
limiting the scope of the exemption provisions be adopted by this Congress in 
order to promote the best interests of the economic groups concerned and of the 
general public. 

THE TRANSPORTATION INVOLVED 


The Interstate Commerce Act provides economic regulation by the Interstate 
Commerce Commission of operations ot motor carriers engaged in transportation 
for hire in interstate commerce. Section 203 (b) of the act exempts transportation 
in certain defined categories from all but safety regulation. Among these specified 
exemptions are several whose purpose is to facilitate the movement of farm com- 
modities from farm to market by making it unnecessary for persons so engaged to 
secure certificates of public convenience and necessity, to file and observe schedules 
of fixed rates and charges, and to obtain insurance for protection of the public. 

Section 203 (b) (4a) exempts vehicles controlled and operated by farmers and 
used in transporting their commodities to market and supplies back to the farm. 
Section 203 (b) (5) exempts vehicles operated by farm cooperatives. Section 
203 (b) (9) exempts the ‘“‘casual, occasional, or reciprocal’’ transportation for 
compensation performed by any person not regularly engaged in motor-carrier 
transportation—this provision being intended to permit farmers to haul for their 
neighbors as well as for themselves. 

A fourth-exemption provision, section 203 (b) (6) extends the exemption to 
“Motor vehicles used in carrying property consisting of ordinary livestock, fish 
(including shellfish), or agricultural commodities (not including manufactured 
products thereof), if such motor vehicles are not used in carrying any other 
property, or passengers, for compensation; or’’. 

S. 2357 proposes to change two of these four exemption provisions. It would 
amend sections 203 (b) (4a) and 203 (b) (6) as follows: 

“‘(4a) Motor vehicles controlled and operated by any farmer, (i) transporting 
supplies to his farm, or (ii) transporting ordinary livestock as defined in section 
20 (11) of this Act, or agricultural commodities (not including livestock or com- 
modities which have been processed to a greater extent than is customarily done 
by farmers) prior to their marketing by the farmers raising or producing such live- 
stock or commodities, if such motor vehicles are not used at the same time or on 
the return trip or customarily in any other kind of transportation for compensa- 
tion; or 

“(6) Motor vehicles transporting unprocessed fish (including shellfish) to market 
for the fishermen catching such fish, if such motor vehicles are not used at the 
same time or on the return trip or customarily in any other kind of transportation 
for compensation; or’’. 

There are a number of alternative proposals to which the committee should 
give consideration, particularly in light of the widely divergent views expressed 
during the hearings. 

(a) The railroad industry expressed the view that the exemption in section 
203 (b) (6) sould be eliminated entirely, particularly as the remaining three 
agricultural exemptions accomplish 99 percent of the original purpose of Congress 
in providing this class of exemption. 

(b) The dons Trucking Associations, Inc., advocates adoption of the fol- 
lowing substitute for section 203 (b) (6): 

“Nor, unless and to the extent that the Commission shall from time to time find 
that such application is necessary to carry out the national transportation policy 
declared in this Act, shall the provisions of this part, except the provisions of 
section 204 relative to qualifications and maximum hours of service of employees 
and safety of operation and standards of equipment, apply to the transportation 
of ordinary livestock, fish (including shellfish), or farm products, when moving 
from farms or wharfs to primary concentration points, warehouses, or markets.” 

It will be noted that the present section 203 (b) (6) exempts “vehicles,” whereas 
the proposal of the American Trucking Associations, Inc., would exempt “‘trans- 
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portation” of the defined type. Also, this proposal incorporates a provision which 
would delegate to the Interstate Commerce Commission the power to eliminate 
the exemption provision from application to particular types of transportation, 
after notice and hearing. That provision appeared in the Rayburn bill, submitted 
by Commissioner Eastman, which became the Motor Carrier Act of 1935, but 
was eliminated by an amendment made from the floor of the House. 

(c) The Refrigerated Carriers Association, whose members have been in des- 
perate financial circumstances since 1949 when frozen and packaged fishery 
products were declared to be within the scope of the exemption of section 203 
(b) (6), have been actively engaged in trying to secure congressional relief through 
adoption of an amendment to the act which would simply redefine the class of 
commodities whose transportation is declared to be exempt from the economic 
regulations in the act. ft. R. 7547, which was introduced in the Eighty-first 
Congress, second session, but which has not been reintroduced, would have 
changed the wording of section 203 (b) (6) to the following: 

“Motor vehicles used in carrying property consisting of ordinary livestock, 
live poultry and other agricultural commodities (not including the products of 
slaughter, nor preserved, frozen, or manufactured products), and fish (including 
shellfish but not including preserved, frozen, processed, or Manufactured products), 
if such motor vehicles are not used in carrying any other property, or passengers, 
for compensation; or” 

(d) The Interstate Commerce Commission has suggested modification of 
5. 2357 as follows: 

““(4a) The transportation by motor vehicle for compensation, from farm to 
market, or to the point of first off-the-farm processing, or to storage, of ordinary 
livestock or agricultural commodities (not including manufactured products 
thereof) ;”’ 

*(6) The transportation by motor vehicle for compensation, from wharves or 
other landing place at which fishermen debark their catch, to market or to the 
first point of processing, or to storage, of fish (not including manufactured 
products thereof) :”’ 

As an alternative, the Interstate Commerce Commission suggests that sub- 
paragraph (4a) be not amended, and subparagraph (6) be amended to read 
as follows: 

(6) The transportation of property consisting of ordinary livestock (including 
poultry) whole fresh fish (including shellfish), or agricultural commodities (not 
including Manufactured products thereof), in the first movement from the point 
of production to the point of sale by the producer, or to the point of manufacture 
or transshipment. The point of production for fish shall mean the wharf or 
other landing place at which the fisherman debarks his catch, and the point of 
production for livestock or agricultural products shall include the point at which 
they are gathered for initial shipment to the point of first sale, manufacture, or 
transshipment. The point of first sale shall not be deemed to include the point 
of production.” 

It will be noted that the Commission, like the American Trucking Associations, 
Inc., has accepted the desirability of extending the exemption to a class or classes 
of ‘‘transportation”’ rather than to ‘‘vehicles.”’ 

The Commission’s recommendations are essentially similar to those which 
they have been making to Congress for more than 10 years. The Legislative 
Committee of the Commission, on May 27, 1939, proposed adoption of the 
following substitute for section 203 (b) (6): 

*‘Motor vehicles used in carrying property consisting of ordinary livestock, 
fish (including shellfish) or agricultural commodities (not including manufactured 
products thereof) from the point of production to the point of primary market, 
processing, manufacturer, or transshipment, if such motor vehicles are not used 
in interstate or foreign commerce in carrying any other property or passengers 
for compensation.” 

(Since that time the decision in J. C. C. v. Love, 77 Fed. Supp. 63 (1948), 
affirmed 172 Fed. 2d 224 (1949) forced the Commission to accept the holding 
that even manufactured fisheries products fall within the exemption and, as stated 
above, the Commission now recommends clarifying the description of the fisheries 
commodities to exclude manufactured fisheries products from the exemption.) 

On January 29, 1940, the Commission again recommended an amendment 
to section 203 (b) (6) as follows: 

**(6) The transportation of property consisting of ordinary livestock (including 
poultry), and fresh fish (including shellfish), or agricultural commodities (not 
including manufactured products thereof), in the first movement from point of 
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production to the point of sale by the producer, or to the point of manufacture 
or transshipment. The point of production for fish shall mean the wharf or 
other landing place at which the fisherman debarks his catch, and the point of 
production for livestock or agricultural produce shall include the point at which 
they are gathered for initial shipment to the point of first sale, manufacture or 
transshipment. The point of first sale shall not be deemed to be the point of 
production.” 


As will be seen, this proposal is identical with the alternative proposal now made 
by the Commission to this committee. 

(e) Various commercial wholesalers and distributing concerns, individually and 
through their national associations, oppose any change in the exemption provision 
on the ground that they are able to make their shipments at reduced rates using 
motortruck operators not subject to the rate and tariff provisions of the act. 

(f) The Department of Agriculture, as the agency charged with acting to obtain 
suitable low cost transportation for the agricultural and fishery industries, and 
various associations of agricultural and fishery products producers also oppose any 
change in the exemption provision expressing the fear that farmers will not have 
adequate transportation if the proposed bill 8. 2357 is adopted. 


POSITION OF THE REFRIGERATED CARRIERS ASSOCIATION 


The Refrigerated Carriers Association is desirous of obtaining passage of a bill 
which will modify section 203 (b) (6) so as to grant the exemption to the ‘‘trans- 
portation” rather than to the ‘vehicles’? used for exempt hauling; which will 
redefine the classes of commodities to make certain that the commodities presently 
under regulation pursuant to Commission interpretations, such as frozen fruits, 
vegetables, and juices, dressed poultry and meats, stay under regulation; which 
will restore transportation of manufactured fishery products such as packaged and 
frozen fisheries products to regulation, just as it was up to 1949; and, to the extent 
that the committee shall find that it is consistent with the public interest, which 
will adopt the channel of commerce theory and limit the exemption to shipments 
made directly for or by the original producers of the raw commodities—the farmers 
or the fishermen. 

The association feels that the proposals of the Interstate Commerce Commission 
come closest to accomplishing those results.. Of the Commission’s proposals, we 
feel that the second one will provide the greatest freedom to the farmers and the 
fishermen and, with slight modification, is to be preferred to the first of the Com- 
mission’s proposals. We join the American Trucking Associations, Inc., in recom- 
mending that the Commission be given authority, after notice and hearing, to 
remove the application of the exemption as it now may do in the case of commercial 
zones where such action is necessary to effectuate the national transportation 
policy. This bill, modified as we have suggested, would still permit the exempt 
movement of supplies to the farm—a matter of some concern to the Farm 
Federation. 

The Refrigerated Carriers Association advocates the adoption of the following 
substitute measure in place of S. 2357, in the belief that the proposed substitute 
will accomplish the extension of regulation necessary to ensure a sound for-hire 
transportation system by motor vehicle and vet will not interfere with the move- 
ment of agricultural and fishery commodities for the producers of those 
commodities: 

(a) Delete present subsection (6) and renumber subsections (7) and (7a) as (6) 
and (6a); 

(b) Insert the new bill as subsection (7) immediately in advance of ‘‘(8)’’ so 
that it will be modified by the existing statutory phrase: ‘‘nor, unless and to the 
extent that the Commission shall from time to time find that such application is 
necessary to casry out the national transportation policy declared in this Act, 
shall the provisions of this part, except the provisions of section 204 relative to 
qualifications and maximum hours of service of employees and safety of operation 
or standards of equipment apply to:”’. 

“(7) The transportation of property consisting of ordinary livestock (including 
live poultry), unprocessed fish and shellfish, or agricultural commodities (not 
including manufactured commodities thereof), in the first movement from the 
point of production to the point of sale by the producer or to the point of manu- 
facture or transshipment; the point of production for fish shall mean the wharf or 
other landing place at which the fishermen debarks his catch, and the point of 
production for livestock and agricultural products shall include the point at which 
they are gathered for initial shipment to the point of first sale, manufacture or 
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transshipment; the point of first sale shall not be deemed to include the point of 
production.” 

This proposal has been modified in two respects from the Commission’s recom- 
mendation. The word “‘live’’ has been inserted before “poultry”? so that the 
language cannot be construed so as to exempt the transportation of dressed poultry 
which is presently under regulation. The word “unprocessed” has been sub- 
stituted for the phrase “‘whole fresh’ before “fish.” This change is made for 
two reasons. Frozen products are sometimes construed as being fresh; the 
Commission itself having reached this conclusion in the Monarch case final report. 
Frozen products, however, definitely are processed and just as definitely their 
transportation should be subjected to regulation just as it was prior to 1949. 
This change is also needed in order that the Commission may be able to interpret 
the statute as permitting the exempt transportation of fish which have been 
rough dressed by fishermen but not processed in the commercial sense. Use of the 
phrase ‘“‘whole fish’? would prevent the initial exempt transportation of fish 
beheaded on the boat by the fishermen. : 

This recommended substitute for 8. 2357 would accomplish all of the objectives 
of S. 2357, would delegate to the Commission a measure of discretionary authorit, 
to make sure that the provision works fairly, and would provide the guarantees 
desired by agricultural and fisheries associations for the continued exempt move- 
ment of their initial commodities from farm, packing shed, wharf, and so forth, 
to the point at which they become the products of commerce. 


SUMMARY OF ARGUMENTS MADE AGAINST 8. 2357 


The opponents of S. 2357 candidly admit their interest in resisting the needed 
change in the exemption provision is to preserve their preferential position as to 
the lower transportation costs which they enjoy in comparison with other food 
product shippers. Such admissions were made in the statements of the genera! 
counsel for the National Fisheries Institute (p. 1261 of S. Res. 50 hearings), of 
the Ballard Fish Co., the International Apple Association, and others. The 
NFI takes the position that since Government subsidies on fishery products 
amount to only 90 cents per ton as compared with $5.73 per ton on agricultural 
products, marketers of fish products should be given the advantage of transporta- 
tion rates below those paid by marketers of meats, dairy products and other 
nonexempt agricultural products. In other words, the NFI would just as soon 
derive a subsidy from competing food industries and the regulated motor carrier 
industry (which still supplies most of the service though at depressed rates) as 
from the Government. 

The opponents of 8. 2357 also seek to support their position through the addi- 
tion of other arguments which may be summarized as follows: (1) the processors 
and distributors, as well as the farmers and fishermen, were intended beneficiaries 
of the benefit of the exemption; (2) the farmers and fishermen receive the benefit 
of the lower cost transportation provided by exempt truckers for processors and 
distributors as well as for movement of their own raw products; (3) regulation 
would materially increase the cost to the consumers of the products involved; 
(4) regulation would decrease the return received by the farmers and fishermen; 
(5) regulated transportation is not needed by the processors and distributors 
involved; (6) regulation would drive the vehicles now performing exempt hauling 
from the highways; (7) a regulated motor carrier industry could not provide the 
flexible service and the volume of service needed. 


REPLIES TO ARGUMENTS MADE AGAINST 8. 2357 


1. The exemption benefit was intended for farmers and fishermen and not for 
processors, packers, wholesalers and distributors. However, the principal part 
of the exempt transportation now being performed is for the commercial middle- 
men. §S. 2357 and modification proposed herein would continue to extend the 
benefits to the farmers and fishermen but would require that the commercial! 
concerns assume their share of responsibility to the public through using regulated 
motor carrier services. : 

The legislative history, beginning at page 814 of the report of the hearings on 
Senate Resolution 50 establishes clearly that the committee of the House which 
added the provision in section 203 (b) (6) and the Congressmen who amended 
it were seeking what Congressman Wadsworth called “the same goal’’—definition 
of occasional for-hire use of farm trucks, so as to exempt them from regulation 
where the farmer was transporting his own produce or cooperatively transport- 
ing his neighbors, or where joining with others to hire someone to transport milk 
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and other produce from farm to primary market. Commissioner Eastman, who 
guided the legislation, believed that the “casua!, occasional, or reciprocal” trans- 
portation exemption contained in section 203 (b) (9) would ‘‘cover the situation 
of the farmer.’’ The members of the committee and of the Congress recognized 
that the exemption should not extend relief from the economic regulations of the 
act to for-hire transportation performed by farm trucks when those vehicles were 
taken away from the farm and placed in ordinary for-hire service. It was sought 
to exempt the movement of farmers’ supplies back to the farm when moved in 
the vehicles transporting farm produce from the farm to the market. 

The committee had reported out subsection 203 (b) (6) as exempting ‘“‘motor 
vehicles used exclusively in carrying livestock or unprocessed agricultural prod- 
ucts.” The meaning of that phrase was explained in an exchange between Mr. 
Andersen and Mr. Sadowski at 79 Congressional Record 12205, in which it was 
stated to mean “all farm commodities produced upon any farm in the raw state 
ready for market.’”’ The changes made on the floor were not designed to change 
that meaning but to clarify it—to insure that the words chosen would accomplish 
the result which the committee sought to achieve. 

Thus, the word “unprocessed” was changed to ‘‘(un)manufactured’”’ because 
one Congressman, having recognized that processing is a fairly broad word, felt 
that ginning of cotton was processing and yet that function was a farm function. 
Likewise, this change in wording was thought desirable on behalf of the milk 
industry for the transportation of milk and cream from farms to ‘country re- 
ceiving stations or creamery.’’ These provisions, all contained in the legislative 
history I have heretofore provided, establish clearly that the congressional policy 
as evidenced by other acts of the period, was to facilitate the movement of farm 
products from the farm to the point of sale by the farmers or of consolidation 
free from the economic regulation to be provided for other types of motor carriage. 

It is in light of the foregoing discussions that the amendment was made to 
exempt vehicles used in transporting fish, including shellfish, making it clear 
that the connotation of this amendment was to extend to fishermen the same 
benefits which, by express explanation, the Congress intended to extend to 
farmers. 

Subsequent enlargements of the meaning of the exemption provision through 
judicial and administrative interpretations based upon the literal meaning of the 
words chosen by the Congress and ignoring the purpose and intent of the legislation 
have so enlarged the exemption provision that while it is still of benefit to the 
farmers and fishermen the great bulk of the transportation now being performed 
pursuant to it is transportation performed for manufacturers and distributors of 
finished food products. 

When section 203 (b) (6) was originally passed, the exemption applied only to 
vehicles used exclusively in the carrying of the exempt commodities. By reason 
of an amendment to the provision made for other purposes which required a change 
in language, the word “exclusively” was eliminated and subsequent decisions of 
the United States courts in J. C. C. v. Dunn (166 Fed. 2d 116) and /. C. C. v. 
Service Trucking Co., Inc. (186 Fed. 2d 400) allowed the exemption to be extended 
to vehicles which were used both for exempt hauling and for nonexempt hauling, 
provided that the two types of commodities were not placed on the vehicle at the 
same time. This holding was made necessary by an earlier decision by the Com- 
mission in John H. Monroe Common Carrier Application (8 M. C. C. 183, 186 
(1938)), which allowed the exemption provision (then construed as requiring the 
vehicles to be used exclusively for exempt hauling) to apply if different operators 
used the vehicle for the nonexempt and the exempt hauling. 

These decisions fostered the leasing practices in which itinerant truckers trans- 
port loads of exempt merchandise from commercial shipping points to terminal 
markets and then lease their trucks to shippers or carriers for the return move- 
ment. The opposition of the Private Carrier Conference to 8. 2357 is based on 
the fact that their return hauls often come from cut-rate exempt commodity haul- 
ing. This ability to secure revenue loads of nonexempt commodities for return 
movement is the economic basis on which exempt transportation has grown to its 
present exaggerated level. Balanced movements of exempt commodities are rare 
and the exempt operators could not exist on the low revenues derived from exempt 
hauling alone; just as many private carrier operations are economically feasible 
only where exempt commodities are available for return loads. 

Along with the decisions of the United States courts in the Dunn and Service 
cases came the decision of the United States court in J. C. C. v. Love, supra, which 
construed the words ‘‘(fish, including shellfish)’’ so as to require that the Com- 
mission declare practically all fisheries products to be exempt. Up to the time 
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of this holding the transportation of fisheries products required the use of regulated 
transportation, at rates found by the Commission to be reasonable. It was the 
destruction of this phase of the regulation which made precarious the already 
critical condition of the refrigerated-food haulers. Since the regulated refrigerated 
carriers have been serving the shippers of these frozen and packaged fisherie~ 
commodities, as well as the fresh fish products, there is no guesswork involved 
when they say to you that these are not the fishermen who are receiving the benefit 
of the chaotic cutthroat competition now existing in the transportation of fisheries 
products. 

2, 3. The exempt transportation in the fishery industry is performed for the 
commercial processors, packers, wholesalers and distributors and the benefi| 
does not extend to the fishermen. Most of the exempt transportation in the 
agricultural commodity field likewise is of no benefit to the farmer. Regulation 
of the transportation provided for commercial shippers of these products would 
not materially inerease the price of the finished product to the consumer nor 
reduce the return to the farmer or fisherman. 

In the transportation of fishery products, nearly all of the transportation 
performed by motor vehicle is performed for the commercial middlemen and not 
for the fishermah. This fact was admitted by Mr. Hodges, who spoke in oppo- 
sition to 8. 2357: ‘‘Actual marketing and transportation of these commodities to 
the market is performed largely by packers or wholesale distributors located at 
convenient central points * * *.’’ The direct interest of the fisherman ends 
at the dock, where he sells his catch for an average of 6 cents a pound (1948) 
according to the Fish and Wildlife Service. The same source indicates that 
fishermen do no more than approximately 2 percent of the processing of fishery 
products and usually do it on the boat. So there never was any appreciable 
benefit to be realized by the fisherman himself from the exemption provision 
unless the wholesaler passes back his saving in transportation cost—and this, as 
I will show, is not the case. 

The changes which occurred in the transportation of fishery products in 1949 
when, as a result of the Love decision, their transportation became exempt, 
provide an accurate gage comparative rates of motor carriers under regulation 
and not under regulation. All of the conditions which, in 1935, led to the passage 
of the Motor Carrier Act of 1935, immediately became present. The Commission 
had authorized enough service to meet the needs of shippers; after the Love 
decision the exempt truckers entered the field, cut the rates, and there was twice 
as much service as the shippers could use. Some of the regulated carriers tried 
to ignore the rate-cutting, maintained their rates and lost more than half of their 
business. One large New England carrier, which transported 52,000,000 pounds 
of fisheries products from New England in the preceding year, lost 62 percent of 
its volume in 6 months. Since then the regulated carriers have tried to meet the 
rates and their operations have become unprofitable. 

The deregulation of the transportation of fishery products demonstrated both 
that the rate reductions involved were crippling to the motor carrier industry 
and that savings in transportation cost achieved by the processors and distributors 
at the expense of the motor carriers were too small to be reflected in any increased 
returns to the fishermen. In addition, over-the-road transportation cost is paid 
by the primary or secondary wholesaler and any saying is retained by them. 

The actual scope of the interest of the food producers and the food processors 
and distributors is very different. Opponents of the bill claim that termina! 
market prices, which presumably are fixed without relation to transportation 
costs, determine what the grower receives, because the primary wholesaler applies 
a fixed mark-up as well as deducting the transportation and handling costs. Thus 
it is argued, the grower’s portion would have to be reduced by any increase in the 
transportation cost. The mere exposition of this argument, however, does not 
make it so. The establishment of a market price on a particular day for a par- 
ticular commodity is the result of many economic factors, if the market is a free 
one, and transportation cost has its influence along with the others. But it is 
not the cost of exempt transportation which is used in determining the farmer's 
or the fisherman’s share. In the case of farmers, it is the freight rate and the 
wholesaler pockets the difference between the railroad freight rate and the 
exempt truck rate. In the case of the fisherman it is the regulated truck rate or 
the freight rate. 

For example, the rate from Boston to Chicago, under regulation, was 125 
cents per hundred pounds for fish fillets. It takes 300 pounds of whole fish, 
landed at the Boston fish pier, to make that 100 pounds of packaged fish. ‘The 
transportation cost per pound at the rate given was 1% cents. Assuming a reta!! 
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price of 46 cents per pound, the fisherman’s portion was 18 cents (for 3 pounds 
original weight), the trucking concern’s portion was 144 cents, and the middle- 
men received 26% cents. When this transportation became unregulated in 1949 
following the Love decision, a surplus of transportation forced a reduction in 
rate to 100 cents per hundred pounds or a reduction of one-quarter cent per 
pound at the retail level. Trying to pass this back to the fisherman, which, as 
a matter of fact is not done, would produce an increase to the fisherman of less 
than 1 mill per pound, a figure too small to be reflected in the bidding on the 
fish pier. As a matter of fact the Boston wholesaler or distributor receives most 
of the benefit of the reduction. He formerly sold at an f. 0. b. Boston price, 
requiring the Chicago consignee to pay the transportation charges of the regu- 
lated carriers used. Now he sells on a delivered price basis, adding 115 cents 
per hundred pounds to cover transportation. But he pays only 100 cents per 
hundred for his transportation and pockets the difference. The other 10 cents 
per hundred is a saving made by the consignee, the secondary wholesaler. If 
passed on to the consumer it would amount to 1 mill per pound. The fisherman 
still gets the same amount; the consumer still pays the same price. 

To bring this example up to date, intervening rate increases would make that 
$1.25 rate about $1.45 today whereas the current exempt commodity rate is 
$1.06 per hundred from Bosten to Chicago. A $1 rate with a 30,000-pound load 
for the 1,000 miles from Boston to Chicago produces 30 cents a truck-mile. The 
Commission’s Bureau of Transport Economics and Statistics for 1948 reported 
average revenue per mile as 49.9 cents and average expense per mile as 46.7 cents. 
For refrigerated carriers, who avoid some terminal expenses, the average revenue 
and expense per mile is approximately 40 cents; as a result of this situation two of 
the largest members of the association showed large losses in 1951. 
member is in bankruptcy. One has gone out of business. 
fair net return. 

Packaged fishery products were moving from New England origins to Louis- 
ville, Ky., by regulated carriers, at the tariff rate of 132 cents per hundredweight, 
the rate being applied to the net weight of the fish plus a 10-percent addition for 
weight of packaging materials. After deregulation another regulated motor 
carrier, which did not hold authority for this partieular movement however, 
offered to handle the traffic at 100 cents per hundredweight, applicable to the 
net weight of the fish alone For the distance involved, that cut rate produces 
earnings of 25 cents per mile, which was below cost for the carrier making this 
reduction. 

Under regulation, the rate of fishery products from Chicago to Texas points 
was, to Dallas, 176 cents per hundredweight, to Houston, 184 cents per hundred- 
weight, and to San Antonio, 192 cents per hundredweight, for distances ranging 
from 1,000 to 1,275 miles. With deregulation the gypsies began hauling fish 
south for 125 cents per hundredweight, to any destination regardless of distance. 
The revenues thus produced range from 24 to 31 cents per mile under the exempt 
rate, as compared with the industry average expense per mile for similar operations 
in that year of approximately 40 cents per mile. 

Principal among the expenses borne by the regulated carrier (even when trans- 
porting an exempt load) and not incurred by the average itinerant owner-operator 
are the following: (1) cost of preventative maintenance; (2) cost of supervising 
transportation and maintaining safety program, including examining and training 
drivers and safety patrol work; (3) pay for union helper loading and unloading; 
(4) full union pay seale for driver; (5) extra pay for waiting time; (6) employee 
benefits of group insurance, etc.; (7) cost of branch terminals for checking equip- 
ment, serving shippers on tracers, claims, etc.; (8) cost of tariff publication, and 
distribution; (9) cost of maintaining claim agent, processing claims and payment 
of uninsured claims; (10) cargo insurance; (i1) publie liability and property 
damage insurance in adequate limits; (12) workmen’s compensation insurance; 
(13) general and administrative expense, including accounting department, com- 
munication expense and law expense; (14) State fuel taxes based on reporting 
mileages; (15) Federal and State unemployment charges; (16) social-security 
payments by employers or employees; (17) office rents. In addition, such owner- 
operators customarily do not collect, report and pay the 3-percent Federal trans- 
portation tax, which, when not collected from the shipper, becomes the carrier’s 
obligation. 

These services and facilities, which the regulated carrier provides, all cost 
money and they all are provided in conformity with the requirements of law, the 
best interest of labor, the needs of the shippers, and protection for the public. 


One former 
None has realized a 








504 DOMESTIC LAND AND WATER TRANSPORTATION 


When owner-operators lease to regulated carriers for an individual trip or « 
period of time they customarily are paid a sum equal to 70 percent of the revenue 
received. The 30 percent retained by the carrier covers the cost of providing t}) 
services and protections listed above. The cost of insurance, for example, whic!) 
customarily increases ratably with increases in volume, usually costs from 5 to 7 
percent of the gross revenue, all taxes and payroll charges must be paid, freight 
charges must be billed and collected. Claims must be paid. Collectively, tl. 
out-of-pocket costs to the motor carrier lessee are computed to be in excess of 
25 percent of the gross revenue. Small wonder then, that when the exem 
owner-operator in transporting exempt commodities provides none of those sery- 
ices and facilities, he can handle the shipment for 25 to 30 percent less than 
can the regulated motor carrier. 

Yet the increase in cost to secure regulated service in place of gvpsy-type servic: 
is so small a fraction of a cent to the consumer that it can hardly affect the con- 
sumer’s cost at all and it is too small an item to have any bearing on the price 
paid the farmer or the fisherman for the raw product. 

4. The cost of regulation is worth the price of regulation not only to the public 
but to the very enterprises which shortsightedly oppose 8. 2357. The continued 
existence of efficient and dependable refrigerated transportation by motor carricr 
depends upon the elimination of the present chaotic conditions in the food-trans- 
portation industry. Food processors and distributors actually depend large! 
upon the vehicles of regulated carriers. The stable elements of the food industry) 
recognize that fact and support the need for regulation as in their own best 
interest. 

I have shown by numerous examples that the rates paid to exempt truckers and 
to the regulated carriers who try to participate in the transportation of exempt 
commodities is not sufficient to pay the full cost of operation of a regulated carrier 
That difference ranges from 10 to 20 cents per mile in cost of operation and from 
20 to 35 percent in terms of rates per hundred pounds. I have also shown that 
these differences represent increased profits to the middlemen and not to the 
producers. I will not attempt to prove here that the returns to the single-truck 
gypsy are not sufficient to cover his full cost of operation, although that usually 
is true, because the controlling consideration, already given congressional accept- 
ance, is the fact that any business which depends upon efficient distribution for 
its economic success requires a dependable motor carrier industry, and a depend- 
able motor carrier industry requires economic regulation. It was true in 135 
ve the whole industry; it is true today for the food-transportation portion of that 
industry. 

In spite of the representation made on 8S. 2357 about the so-called exempt truck, 
the processors and distributors of processed foodstuffs who receive the benefit of 
that cut-rate service actually rely more upon the vehicles operated by the regu- 
lated carriers than they do upon the vehicles of the so-called agricultural haulers. 
What they really want is the use of the superior equipment of the regulated car- 
riers, with their insurance protection, reporting services, claims services, speed 
and dependability, at a level of rates measured by the costs of one-truck owner- 
operator. 

Mr. Nicholson, for the Department of Agriculture, made a totally misleading 
statement when, as an illustration of the alleged need for exempt truckers in the 
transportation of fisheries products, he said that of the 15,000,000 pounds received 
in the Chicago market from New England in 1951, 14,000,000 pounds moved by 
truck—‘“largely the exempt vehicle.” Since this example was chosen by thi 
Department of Agriculture, I take it that the true facts relative to this movement 
may be considered indicative of the relationship between gypsy trucks and 
regulated trucks generally. Two of the member carriers of this association 
engage in the movement of fishery products from New England to Boston—bot) 
having certificates authorizing the movement. They performed the servic 
under regulation for years. Now, while they still have all the burdens of regula- 
tion, because the law no longer requires that rates be compensatory, their rates 
are noncompensatory “exempt” rates. At my request they tabulated their 
shipments moving from New England to Chicago in 1951. One transported 
5,750,000 pounds; the other transported approximately 5,250,000 pounds. A 
third authorized carrier moved more than 1,000,000 pounds. They know that a 
substantial additional volume moved in vehicles owned by the Chicago distribu- 
tors. No more than 15 to 20 percent could have been transported by the so-calle« 
agricultural truck. 
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Likewise, Mr. Nicholson attributed a shift from rail to truck movement to the 
existence of the “exempt” truck. Actually that shift was largely completed by 
1948 when 70 percent moved by truck (compared with 96 percent in 1951) and all 
of this transportation was under regulation until 1949. 

In his examples concerning relative movement by rail car and by truck from 
Benton Harbor, Mich., of the fruits and vegetables shipped through that point, 
and of produce and fruits from Florida, Mr. Nicholson intimated that the reported 
truck loadings were all on ‘‘exempt’’ trucks. Actually the statistics are not 
reported in such forms as to show whether an otherwise regulated motor carrier 
provided the service, whether it was the purchaser or seller’s truck and thus 
private carriage, whether it was a gypsy commercial trucker, or whether it was a 
farm truck put to outside use. A substantial portion of the movements are 
handled on equipment of carriers who in their other operations are regulated by 
the Commission. The only difference which regulation would make would 
be that the rates would have to be published. 

The Department of Agriculture opposes the leasing bill, 8. 2357, on the ground 
that it would interfere with the exempt truck operation by preventing its lease on 
return to a regulated carrier, that the revenue on the one-way exempt load would 
not pay for the round trip, so the gypsy would be ruled off the highway. Actually, 
he will lease both ways—on a long-term basis—to the regulated carrier and keep 
right on doing what he’s doing. 

It is obvious that a refrigerated carrier, since it specializes in the handling of 
food products, must derive revenue from some source sufficient to cover its 
expenses and provide a reasonable return on investment. If it must transport 
fishery products at less than cost, it must secure an unreasonably high return for 
transporting packinghouse products, dairy products, and other frozen foods if it 
is to continue to be available for and participate in the handling of fishery products. 

Regulation was initially provided in the motor carrier industry because of the 
existence of destructive competitive practices. primarily rate practices, which 
were so undermining the stability of the carriers that shippers were unable to 
rely upon the motor carrier industry for adequate and efficient service. It is a 
truism that regulation has many expenses which the exempt operator can avoid; 
it is also true that a single industry cannot exist part regulated and part unregu- 
iated if the two parts are in competition one with the other. Yet that is exactly 
the situation in which refrigerated motor carriers find themselves. They trans- 
port all food products, the exempt and the nonexempt, and their services are 
needed for both. Yet their revenues grow progressively more inadequate. 

The present services of the refrigerated food haulers cannot long continue under 
present economic conditions. The revenues they receive for their nonexempt 
hauling are not large enough to compensate for the losses incurred in the reciprocal 
exempt hauling. The meat-packing, frozen food, and dairy industries cannot 
afford to pay part of the cost of transporting competitive fishery products. The 
alternatives are clear. Either organized trucking companies serving the food 
industry will disappear or the unregulated portion of this transportation will 
have to be brought under regulation. 

\ spokesman for the Devartment of Agriculture thought the best solution 
would be to make all of the commodities in these categories exempt. This, of 
course, Would effectively destroy refrigerated carriers as business entities and leave 
an additional multitude of individual truck operators to haul the Nation’s finished 
foodstuffs as well as its fresh fruits and vegetables. The public, deprived of 
effective safety controls and financial responsibility by such operators would not 
be the principal losers. The chief losers would be the business concerns who pack 
and distribute the foodstuffs involved; they know it and they want regulated 
transportation. 

The comment of the spokesman for the Department of Agriculture that shelled 
peanuts, redried tobacco, dressed poultry, frozen milk and other frozen foods should 
be construed as being exempt under present law well illustrates the endeavor of 
this agency to extend the scope of its traffic management functions beyond the 
legitimate interests of the farmers and the fishermen into the manufacturing field. 
The Bureau of the Census has, in its annual Statistieal Abstract of the United 
States, defined as manufacturing (and not as agricultural processing) the prepara- 
tion of all of the food items identified above, as well as the redrying of leaf tobacco 
and processing fish. The 1951 edition, pages 748 and 759, lists them as follows: 
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. FOOD AND KINDRED PRODUCTS 


Meat products: Sugar: 
Meat packing, wholesale Raw cane sugar 
Prepared meats Cane-sugar refining 
Poultry dressing, wholesale Beet sugar 
Dairy products: Confectionery and related products: 
Creamery butter Confettionery products 
Natural cheese Chocolate and cocoa products 
Concentrated milk Chewing gum 
Ice cream and ices Beverages: 
Canning, preserving, and freezing: Bottled soft drinks 
Canned sea food Malt liquors 
Cured fish Malt 
Canning and preserving, except fish Wines and brandy 
Dehydrated fruits and vegetables Distilled liquors, except brandy 
Pickles and sauces Miscellaneous food preparations: 
Frozen foods Leavening compounds 
Grain-mill products: Shortening and cooking oils 


Flour and meal Oleomargarine 
Prepared animal feeds Corn products 
Cereal preparations Flavorings 


Vinegar and cider 
Manufactured ice 

Macaroni and spaghetti 
Liquid, frozen and dried eggs 
Food preparations, n. e. ¢. 


Rice cleaning and polishing 

Blended and prepared flour 
Bakery products: 

Bread, other bakery products 

Biscuits, crackers, pretzels 


TOBACCO MANUFACTURES 


Cigarettes Chewing and smoking tobacco 
Cigars Tobacco stemming and redrying 


But the Department of Agriculture is not representing the public interest; 
nor is it representing the interest of the processors and distributors of the food- 
stuffs. It purports to represent the farmers and fisherman, and its theory ap- 
parently is that if refrigerated motor carriers are destroyed as entities there will 
be an increase in the number of itinerant truckers and a general swelling of the 
volume of cut-rate service available on raw agricultural commodities. How the 
finished nonexempt commodities, such as meats, would move is not considered; 
how the efficient distribution of foodstuffs could be arranged has not been con- 
sidered: the long-range effect on the farmers which destruction: of the existing 
refrigerated carriers would bring about does not appear to have been considered. 
Rarely has so short-sighted a view been given public expression by a department 
of the Government. 

5. Modification of the exemption provision as proposed will not eliminate 
from use the exempt vehicles now being used for transportation which would then 
come under regulation. The statements by many of the witnesses who opposed 
S. 2357, including spokesmen for the Department of Agriculture, fishery organiza- 
tions and farm organizations, that the proposed bill, even if modified, would 
eliminate the exempt truck and deprive the farmers who don’t own trucks of 
service are not true. They reflect the method used by various associations of 
food processors and distributors to secure the support of farmers’ organizations 
relative to a matter which does not affect them at all. No vehicles are to be 
ruled off the highways. No one will be left without transportation. Transporta- 
tion for farmers and fishermen will continue unchanged. 

Mr. Austin FE. Anson, executive manager of the Texas Citrus and Vegetable 
Growers and Shippers, testifylng on July 24, 1950, on H. R. 7547, the Kilday bill, 
which bill did not propose to bring the transportation of fresh fruits and vege- 
tables under regulation, expressed opposition to the bill nevertheless, on the ground 
that regulation of any additional trucks might reduce the number available for 
transportation of the remaining exempt commodities. In other words, not on!) 
should the wholesalers and distributors of fresh fruits and vegetables be afforded 
a direct benefit in lower truck transportation costs than are other elements 0! 
commerce and industry, but other phases of transportation should be left un- 
regulated—without regard to the desirability of such provisions in the public 
interest or in the interest of agriculture—simply to maintain a large pool of exempt 
trucks for possible use in transporting fresh fruits and vegetables at reduced rates 
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Mr. Anson classified what he called the “agricultural hauler’’ into four classes: 
the regulated motor carrier carrying roughly 5 percent of the exempt volume; 
the itinerant merchandise trucker who buys and sells the commodities and carries 
roughly 15 percent of the volume; the wholly exempt carrier who transports 
“dairy, egg, poultry and farm products” in reciprocal movements and who carries 
35 percent of the volume; and the wholesaler who transports his own commodities 
in his own trucks, stated to transport roughly 45 percent of the volume. 

Mr. Anson told the House committee that regulation of fishery products trans- 
portation and the proposed congressional ratification of the Commission’s holding 
as to certain dairy products, would eliminate all but the regulated 5 percent in 
this movement of agricultural products. Neither the Kilday bill, 8. 2357, nor 
our proposed bill would accomplish such a result. 

The itinerant trucker who buys and sells merchandise, and the wholesaler who 
buys and transports commodities on his own vehicle are both private carriers, 
as that term is defined in the act, and are not covered by the economic regulations 
of the act. So this bill would not change their status as haulers of agricultural 
commodities any more than it would change the status of private carriers engaged 
in transporting such other commodities as whisky, textiles, etc. 

Nor will the bill eliminate the trucker who actually engages in for-hire trans- 
portation of agricultural commodities. According to Mr. Anson, he represents 
35 percent of the motortruck transportation of these commodities. They will 
secure certificates and comply with other regulatory requirements or they will 
go to work for a new or already-existing regulated motor carrier as they often 
do now. 

None of the motor vehicles which were operating on May 31, 1935 were ruled 
off the highways when the Motor Carrier Act of 1935 became effective June 1, 
1935. Many of the truckers then operating ceased to be independent operators 
on that date or shortly afterward and went to work for others. Others filed 
applications with the Commission and became carriers, oftentimes employing the 
owner-operators who had previously operated on their own. By this process 
financial stability and protection for the public were provided and the service 
to the public improved. 

est The present bill, 8. 2357, contains no grandfather clause and we don’t think it 
nod- should have one because no more service should be authorized than is needed 
al and the exempt truckers rarely have balanced operations which can stand alone. 
will We do believe that a provision might well be"*made to provide for temporary 
the authorities on a showing of existing operation rather than requiring a showing 
the of urgent need for the operators who wish to become carriers pending determina- 
red tion of applications for certificates and permits which they will file. We believe 
con- that most of the individual itinerant truckers will go to work for presently reg- 
sting ulated carriers on a long-term lease basis. At present they often lease one-way 
ered to the regulated carriers and operate on their own, transporting an exempt load, 
ment on return. The only change which providing regulation will make is that the 
formerly exempt load will move under the certificate, rates and insurance protec- 
inate tion of the regulated carrier. 
thet Equipment now in bona fide agricultural use for the producers of the raw 
posed commodities involved, will, of course, continue operations as at present. The 
niza- milk routes will be run without economic regulation. Farm cooperatives will con- 
vould tinue to provide transportation just as they do now. Farmers, for themselves or 
ks of their neighbors, will continue to take farm commodities to markets and bring 
ns of back supplies. But, in the winter when farming is slack, if one of the boys wants 
itions to take the farm truck and go to hauling for-hire for a spell, he’ll have to go to 
to b work for a trucking concern instead of on a for-hire basis for a wholesaler or 
yorta- distributor. 

6. Regulated motor carrier service not only provides the flexibility of service 
table and the volume of service needed for hauling of the commodities here involved 
y bill, but it can and does provide a superior service. Any complaints concerning the 
“vege- ability or willingness of regulated carriers now to transport exempt commodities 
round arise from the unwillingness of the shippers concerned to pay compensatory rates 
le for for the services they desire. 

t only Mr. Versaggi, Mr. Hodges, Mr. Nicholson, and others, have intimated that the 

forded regulated motor carrier industry cannot provide the character and quantity of 

nts of service needed to handle shrimp, fishery products, and various of the commercial 

f movements of citrus fruits and fresh fruits and vegetables. Several gave ex- 
amples of requests for service which were not met by regulated carriers. Mr. 
Versaggi, however, admitted that he uses the equipment of regulated and exempt 
operators interchangeably. 








508 DOMESTIC LAND AND WATER TRANSPORTATION 


Mr. Versaggi needs a service which (a) varies in volume, (6) requires pick-ups 
from several origins and deliveries at more than one destination, (c) gives prompt 
service, and (d) charges fair rates. He ships shrimp from Patterson, La., and 
Brownsville, Tex. One of the members of this association, and numberless other 
regulated carriers, can comply with each of the requirements named, pursuant 
to their existing tariff provisions, provided that Mr. Versaggi’s definition of a 
reasonable rate agrees with that of the Interstate Commerce Commission. Other 
witnesses spoke of transit arrangements—which regulated carriers provide. 

The certificate requirements of the act did not prevent the development of a 
highly efficient and complete regulated motor carrier service for the distribution 
of packaged fishery products when that product was still considered to require 
compliance with the regulations. The Commission created authorities matching 
the needs of the shippers. For emergency needs they created temporary authori- 
ties. 

The best recent example of the temporary authority procedure was in connec- 
tion with the development of the frozen citrus juice concentrate industry in 
Florida. Florida citrus fruits were sold fresh or canned through 1947; beginning 
in 1948 the freezing and marketing of concentrated juice assumed commercia! 
proportions. Production more than doubled in each of the next 2 years. In 
1952 as many boxes will be processed into frozen concentrated juice as will be 
sold fresh; and there will be almost as many boxes sold fresh as there were in 1947. 
A new industry, making possible a substantial increase in production and a sub- 
stantial increase in the growers’ incomes, has developed. Refrigerated motor 
carriers—regulated by the Interstate Commerce Commission—and given tem- 
porary operating authorities during the pendency of their applications for per- 
manent authority, made it possible. 

To return to the illustrations of the spokesman for the Department of Agrici!- 
ture, the 3,854 carlot equivalents of fruits and vegetables which moved from Ben- 
ton Harbor, Mich. in 1951 equals about 40 truckloads a day assuming the move- 
ment Was all within a 6-month period. For the distribution involved this move- 
ment would require the use of approximately 150 to 200 trucks. Just by way of 
example, one of the several regulated carriers available for and participating in 
this movement is Darling Freight, Inc., of Grand Rapids, Mich., which operates 
125 tractors, 184 trailers, and 19 trucks. It serves points generally in nine States. 
That movement could be regulated without any impairment of the service. 

The 85,675 carlot equivalents of fresh items moved from Florida by truck in 
1951 represents somewhat less than 500 loads a day which requires the use of 
approximately 3,000 trucks, assuming a 6-day average period for a round trip. 
Those trucks are now transporting nonexempt commodities to Florida as part of 
the fleets of regulated carriers or under lease to them since the greater volume is 
in-bound into Florida. So those trucks would be able to continue the same 
operation in which they are now engaged, regardless of whether they are regulated 
or exempt trucks at present. And they can be moved from area to area as different 
crops come in, working as or for the same regulated carrier, or working for different 
regulated carriers under period leases. 

Figures in millions of pounds suggest large traffic movements. Mr. Nicholson’s 
14,000,000 pounds annually of fishery products moving from New England to 
Chicago actually represent no more than 45 loads per month. The two members 
of this association who, with other carriers, provide that service operate approxi- 
mately 300 refrigerated tractor-trailer combinations each of which can make 4 
round-trip each week from a midwestern point to Boston and back. They alone 
could handle every pound of fishery traffic moving from New England to the 
central area of the country and beyond with the unused space in their present 
equipment. Every pound of fisheries traffic requiring refrigeration can be handled 
with the existing equipment of regulated motor carriers. The carriers in this 
association, in transporting fisheries products, can serve any and all points in the 
country. They presently transport approximately 80 percent of the total New 
England production of packaged fishery products—for little more than out-of- 
pocket expenses. 

Seasonal variations in volume and in points of greatest consumption presently 
occur in the regulated transportation of such commodities as canned, frozen and 
preserved fruits and vegetables, frozen concentrates, dressed poultry and dairy 
products and in the formerly regulated transportation of fishery products. Re- 
ulated motor carriers specializing in food transportation have developed their 
operations in light of these variations (which often are reciprocally compensating 
and, with some augmenting of equipment through seasonal leases, provide all of 
the service needed. There is no reason to believe that the same result will not 
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obtain in the transportation to be brought under regulation. The same vehicles 
now performing the exempt service will, as regulated trucks, continue to perform it. 

The sole question really before this committee is whether it is worth reducing 
the middleman’s profit one-quarter of a cent per pound or, in the alternative, 
increasing the retail price one-quarter of a cent per pound, to accomplish preserva- 
tion of the regulated motor carrier industry by providing economic regulation of 
all for-hire transportation moving in the channels of commerce or whether all food 
transportation should be allowed to become exempt from regulation. 

The Refrigerated Carriers Association is grateful for this opportunity of placing 
before you these reasons supporting its request for your immediate consideration 
of legislation modifying the present exemption provision of section 203 (b) (6) 
as set forth above. The refrigerated carrier industry is serving an important 
and valuable purpose in the Nation’s economy. I speak in all sincerity when I 
say that unless legislative relief to overcome the effects of the Love decision, 
exempting transportation of manufactured (including frozen) fishery products 
from certificate and rate regulation can be provided soon, it will cease to exist 
as an organized industry. We have outlined above the bill we believe would serve 
best the best interests of all concerned. In the event consideration of S. 2357 or 
one of its alternative forms must be deferred in this session of the Congress, then 
we respectfully ask for consideration of an emergency measure removing from 
purview of the exemption provision vehicles used in the transportation of manu- 
factured fish and shellfish in order that packaged and frozen fishery products shall 
be restored to regulated transportation. 


Unirep States SENATE, 
ComMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado (chairman), and Bricker. 

Also present: Senator Milton R. Young, of North Dakota, and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 

The CnuarrmMan. The hearing will please come to order. 


STATEMENT OF HON. MILTON R. YOUNG, UNITED STATES 
SENATOR FROM NORTH DAKOTA 


Senator Young, we are happy and honored to have you with us here 
today. 

Senator Youne. Thank you, Mr. Chairman. I am honored to be 
with you, a committee chairman who knows the grain business as 
well as you do and who has been as able a Member of Congress. 

Mr. Chairman, the pending bills may have a far-reaching significance: 
to our economy. The public service commission, which has a long 
record of public service in North Dakota, has made a study of these 
bills and this morning J should like to present some people to you who 
will present their views. I would like to present Mr. Elmer W. Cart, 
a member of the Public Service Commission of North Dakota. 

The Cuarrman. Thank you, Senator Young. 

Mr. Cart, we are glad to welcome you here. We are glad to have 
the reaction of your group to the legislative proposals before this 
committee. We have great respect in this committee for the public 
utilities commissions of the various States. We are always glad to 


try and work with them. We are all laborers in the same vineyard. 
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We ought to have a great deal of sympathy and understanding of one 
another’s problems. 


STATEMENT OF ELMER W. CART, MEMBER OF THE PUBLIC SERVICE 
COMMISSION OF THE STATE OF NORTH DAKOTA 


Mr. Carr. I appreciate your kind words, both of Senator Young 
and you, Senator Johnson. 

My name is Elmer W. Cart, post office address Bismarck, N. Dak. 
{am a member of the Public Service Commission of the State of North 
Dakota. I am accompanied by Mr. John M. Agrey, director of 
traffic for the North Dakota Public Service Commission. I will call 
upon Mr. Agrey later to present testimony on certain measures on 
which this committee is holding hearings. In addition, Mr. Agrey 
and I are speaking on behalf of the Fargo Chamber of Commerce, 
having been authorized by the commerce counsel, Mr, J. E. Finsness. 
to make such appearance. 

The Public Service Commission, by appropriate resolution adopted 
March 19, 1952, determined to oppose such legislation now pending in 
Congress, relating to changes in the Interstate Commerce ate which 
it deemed adverse to the State of North Dakota and its citizens. 

I specifically wish to present testimony on certain bills. 

(The Witness testified on the following bills: 8. 2357, S. 2350, 
S. 2352, S. 2357, S. 2363, and S. 2829.) 

Mr. Cart. S. 2357 amends section 203 (b), (4a) and 208 (b) (6) of 
the Interstate Commerce Act. Subparagraph (4a) exempts a farmer 
from securing a certificate to transport his own agricultural products, 
livestock and products thereof, or the transportation of cae ies to his 
farm. The present language of subparagraph (4a) does not limit the 
farmer in any way as to whether the agricultural products, livestock 
or products thereof are processed to any degree or not. Under pro- 
posed subparagraph (4a) the farmer is limited to the transportation of 
supplies to his farm or transporting ordinary livestock as defined in 
section 20, subparagraph 11 of this act, or agricultural commodities 
not including livestock or commodities which have been processed to 
a greater extent than is customarily done by farmers prior to their 
marketing by the farmers raising or producing such livestock or 
commodities. The above exemption would not apply if the farmer 
hauled a load of supplies, livestock or agricultural commodities for 
another farmer on the return trip and made a charge for his services. 
Under the terms of subparagraph (4a), the farmer would be prohibited 
from transporting livestock os he had slaughtered or dressed at 
his farm and delivering the same to a butcher in the local town if he 
crossed a State line. The same would be true of the mixing and 
grinding of two or more grains and selling the mixture as stock feed. 

The Traffie World of March 22, 1952, on page 54 carries a proposed 
amendment which is a substitution for subparagraph (4a) as written 
in the bill. Under the proposed amendment, the transportation by 
motor vehicle for compensation from farm to market or to the point 
of first-off-the-farm processing or to storage, of ordinary emiec ‘k, 
nursery stock or other agricultural commodities not including manu- 
factured products thereof, would be exempt. Subparagraph (42), 
under the proposed amendment would not even permit the farmer 
to move any of his products from the farm to market or supplies 
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from the market to his farm as an exempt carrier. The North 
Dakota Commission views this restrictive legislation as very detri- 
mental to both farm and urban residents. It will hamper the farmer 
in marketing his products and make it more difficult for those residing 
in towns and cities to secure the products of agriculture on which 
they depend for food and clothing. 

This bill also entirely removes agricultural commodities from the 
provisions of section 203 (b) (6). The provisions of this subparagraph 
have been very beneficial to producers of agricultural products, live- 
stock and products thereof in getting these commodities to market. 
North Dakota is a large producer of sugar beets and potatoes which 
are perishable agric ultural products. 

In regard to sugar beets. They are produced near the border of 
the Montana-North Dakota State line and near the border of the 
Minnesota-North Dakota State line. The sugar refineries at which 
these beets are marketed are at Sidney, Mont., about 6 miles west 
of the North Dakota-Montana State line and at East Grand Forks 
and Bingham, Minn. The sugar refineries in Minnesota at the two 
points named are less than 1 mile from the North Dakota-Minnesota 
boundary. The sugar beets produced in North Dakota normally 
move to the refinery by motor vehicle for a distance up to 20 miles. 
The beet harvest season is short, lasting approximately 3 weeks, and 
every available truck must be used at that time to move the beets to 
the refinery. The provisions of section 203 (b) (6) have permitted 
the growers to hire trucks to assist in getting the sugar beets to the 
refinery. Under the provisions of subparagraph (4a), the farmers 
could also use their own trucks. 

If the proposed law becomes effective, the farmers producing sugar 
beets will be unable to get their crops to market where the sugar 
refinery is in a different State than the production. 

The foregoing statement would apply to other crops and livestock 
in varying “degrees, This law apparently is advocated by railroads 
and common carrier trucks in an effort to force practic ‘ally all trans- 
portation of agricultural products to them. It is well known that 
common carriers both rail and motor have not been able and cannot 
now handle all agricultural produce tendered to them at the seasons 
of the vear when they must be marketed. Furthermore, it has been 
amply demonstrated through experience of the present law that prod- 
ucts of agriculture, in cases innumerable, reach market more promptly 
and in better condition by reason of this exemption. The proposed 
amendment to this bill set forth on page 54 of the Traffic World, 
March 22, 1952, where subparagraph (4a) is rewritten to exempt the 
transportation by motor vehicle for compensation from farm to market 
or other point of first-off-the-farm processing or to storage of ordinary 
livestock, nursery stock or other agricultural commodities, not includ- 
ing manufactured products thereof, would, to a small degree, cover 
the exemption now contained in 203 (b) (6). However, it does not 
carry any provision for transportation by the farmer in transporting 
his own products or supplies used by him on his farm. It is evident 
When part II, known as the motor carrier section, was enacted into 
law in 1935, that Congress felt the farmer was not included in the 
exemption accorded to private carriers in paragraph 17 of section 203. 

The original draft of Senate bill 1629, Seventy-fourth Congress, did 
hot carry the language of subparagraph (4a), section 203 (b). This 
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was added in the House of Representatives after lengthy discussion 
and concurred in by the Senate. 

I call to your attention an explanation made to the Senate by Sena- 
tor Burton K. Wheeler in respect to the amendments made in the 
House of Representatives in Senate bill No. 1629. Explanation shown 
on pages Nos. 12459 and 12460, of the Congressional Record, volume 
79, part 11. Excerpt follows: 


“* * * engaged in interstate or foreign commerce”; on page 3, line 9, after 
the word “‘the’’, to insert “exclusive”; on page 7, line 11, after the word “‘part’’, 
to insert a comma and “except the provisions of section 204 relative to qualifi- 
cations and maximum hours of service of employees and safety of operation or 
standards of equipment,’’; on the same page, line 24, after the word ‘‘monuments’ 
to insert “or (4a) motor vehicles controlled and operatea by any farmer, and used 
in the transportation of his agricultural commodities and products thereof, or in 
the transportation of supplies to his farm; or (4b) motor vehicles controlled and 
operated by a cooperative association as defined in the Agricultural Marketing 
Act, approved June 15, 1929, as amended;’’; on page 8, line 3, after the word 
‘service’, to insert ‘‘or (6) motor vehicles used exclusively in carrying livestock, 
fish (including shellfish), or agricultural commodities (not including manufactured 
products thereof) * * ¥*. 

Mr. McNary. Mr. President, will the Senator from Montana be kind enoug)h 
to explain the amendments? 

Mr. WHEELER. Mr. President, the House amended the bill in minor details, 
generally liberalizing the provisions of the measure with reference to trucks which 
are owned by farmers, and which carry farm products. The bill was also libera!- 
ized with reference to associations of cooperative farm organizations. It was 
liberalized in those respects. I personally have no objection to the amendments, 
and think the bill is improved. 

Mr. McNary. I understand the amendments cover trucks owned by coopera- 
tive farm associations. 

Mr. WHEELER. That is correct. 

Mr. McNary. As well as individual farmers? 

Mr. Wuee er. The Senator is correct. 

Mr. Boran. Mr. President, is it the truck measure to which the Senator 
referring? 

Mr. WHEELER. Yes. 

Mr. Boran..The only changes are those liberalizing the uses of such vehicles 
for farmers and cooperative associations? 

Mr. Wuee.er. That is correct. I move that the Senate concur in the House 
amendments. 

The motion was agreed to. 


The position taken by the Congress when it enacted Part II of the 
Interstate Commerce Act into law appears to be well founded when it 
wrote in subparagraph (4a) of section 203 (b). The Congress at that 
time evidently felt that the private-carrier exemption contained in 
paragraph 17 of section 203 did not cover agricultural occupations or 
farming, otherwise there would have been no need for subparagraph 
(4a). The conclusions reached by the Seventy-fourth Congress ap- 
pear to be sound and in line with a definition found in 2 American Juris- 
prudence 395 as follows: 

Agriculture in the broad and commonly accepted sense, may be defined as the 
science or art of cultivating the soil and its fruits, especially in large areas or fields 
and the rearing, feeding and management of livestock thereon, including ever) 
process and step necessary and incident to the completion of products therefrom 
for consumption or market and the incidental turning of them to account. The 
term is broader in meaning than ‘‘farming’’; and while it includes the preparatio! 
of soil, the planting of seeds, the raising and harvesting of crops, and all thei! 
incidents, it also includes gardening, horticulture, viticulture, dairying, poultry. 
and bee raising, and more recently “‘ranching.’’ It refers to the field or farm, wit! 
all its wants, appointments, and products, as horticulture refers to the garden 
with its less important, though varied, products. 


In view of the legislative history of part II of the Interstate Com- 
merce Act, the proposed amendment above referred to would leave 
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the farmer completely out in the cold as far as transporting his own 
products in interstate commerce or transporting supplies to his farm. 
This is certainly an unwarranted handicap and will impose trade 
barriers at all the borders of the 48 States. The North Dakota Public 
Service Commission is opposed to any change in subparagraphs (4a) 
or (6) of section 203 (b) which will make it more difficult for agricul- 
tural products to move in interstate commerce and urge that the 
committee recommend against the passage of the bill. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wruuiams. The Department of Commerce favors this bill, 
S. 2357. 

The present law exempts from all except safety regulation motor 
carriers controlled and operated by farmers transporting their agri- 
cultural commodities, products, or ‘farm supplies, and motor vehicles 
used in carrying livestock, fish, or agricultural commodities, not 
including manufactured products thereof, when such vehicles are not 
used in ~ performing other compensable service at the same time. 
Serious abuses have resulted. It has a almost impossible to 
prevent trucks which have transported agricultural products to a 
given destination from carrying nonexempt goods on the return trip 
to the point of origin without proper compliance with law. 

The proposed amendment would facilitate enforcement by limiting 
the exemption to (1) «or vehicles controlled and operated by farmers 
and transporting supplies io his farm, or ordinary livestock or agri- 
cultural commodities (not furtner processed than “customarily done 
by farmers’’), prior to their mark*ting by the producing farmers, and 
(2) motor vehicles transporting unprocessed fish to the market for 
the fishermen catching such fish. The exemption provided by clauses 
| and 2 does not apply if the same vehicles ‘‘are used at the same time 
or as customarily” in any other kind of transportation for compen- 
sation. If enacted, we believe such generalized language of the bill 
should be made more definitive, in the interest of clarity and more 
effective enforceability. 

This Department firmly endorses economic regulation of carriers, 
including motor carriers of agricultural commodities and fish, where 
affirmative need therefor is established. It is our conclusion, after 
review of the pertinent facts as to existing and potential abuses and 
consequent injury to regulated transportation, that such regulation is 
now justified cae should be approved. 

(The following letter and statements were submitted for the record 
at the close of the day’s hearings:) 


STATEMENT OF J. A. MontGomerRy, MANAGER, TRAFFIC AND TRANSPORTATION, 
CALIFORNIA GRAPE AND TREE Fruit LEAGUE 


CALIFORNIA GRAPE AND TREE FRuit LEAG U E, 


San Francisco 3, Calif., April 4, 1952. 
Hon. Epwin C. JoHnson, 


Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington 25, D. C. 
Dear Senator: We are enclosing herewith a statement in behalf of the fresh 
deciduous tree fruit and grape industry of California, in opposition to 8S. 2357 
and §. 2362, both of which bills were introduced by you (by request); also in 
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opposition to 8. 2518 introduced by Senator Bricker, and 8. 2519, introduced b, 
Senator O’Conor. 
As we have tried to make clear in our statement, the provisions of 8. 2357 
and §. 2362 would be very damaging to our industry and would cause serious 
and unwarranted losses to our people. We feel that S. 2518 and 8S. 2519 are 
very dangerous and if enacted would result in grievous wrongs to the shipping 
public, and deprive them of their only means of defending against such wrongs. 
The perishable industry of this State will appreciate having your committee 
carefully consider our appeal, in reaching your decisions on these bills. 
Respectfully, 
J. A. MonrTGomeEry, 
Manager, Traffic and Transportation. 





The California Grape and Tree Fruit League is a nonprofit service corporation 
organized, for the purpose of serving the interests of the growers and shippers of 
California fresh tree fruits and grapes. The membership consists of those engaged 
in growing, harvesting, packing and marketing such fresh fruits in both interstate 
and intrastate markets. 

The interstate shipments of such commodities from California by rail and by 
agricultural haulers by motor truck, averages approximately 49,000 carloads and 
carload equivalents, 43,096 carloads having been shipped by railroad and 5,858 
carload equivalents by agricultural haulers, in 1951. 

The league is a member of the United Fresh Fruit and Vegetable Association, 
of Washington, D. C., and as such fully endorses, in its entirety, the statement of 
Allen T. Rains, secretary of that association, in opposition to 8. 2357 and 8. 2362, ; 
before the committee on March 27, 1952. 

The fresh fruit industry of California is particularly concerned with 8, 2357 
which seeks to amend sections 203 (4a) and (6) to restrict the benefit of the agri- 
cultural hauler exemption. Should this bill be enacted it would result in great 
damage and loss to growers and shippers, as it would deprive them of a necessary, 
and valuable means of transportation. These haulers are now providing services 
in the distribution of fresh fruits which are impossible of performance by the 
railroads or the certificated motor common carriers. <A great deal of the produce 
s0 handled, is distributed in markets not reached by rail, and which cannot be 
accommodated by certificated motor common carriers due to limitations placed 
on them by their certificates of operation. The development of transportation 
furnished by the agricultural haulers has encouraged growers and shippers of 
fresh fruits to expand their distribution to markets thereby made available, and 
which prior thereto could not be reached by satisfactory means. It has also been 
the means of supplying the consumers in such areas with adequate amounts of 
fresh fruits in good condition. 8. 2357 seeks to destroy all of these accomplish- 
ments without benefit to anyone, the sole result being the unwarranted elimination 
of the agricultural haulers now operating under the exemption; the destruction of 
a means of marketing their produce by growers and shippers; and the depriving of 
consumers of the benefits of this health giving commodity. 

Agricultural haulers services prove most valuable and indispensable to this 
industry during period of shortages of rail refrigerator cars. Without them pro- 
ducers would have found it necessary to leave their crops unharvested and a total 
loss. 

The railroads and certificated motor common carriers could not, in any event, 
meet the requirements of the fresh fruit and vegetable industry. Rail refrigerator b 
cars of a type suitable for the transportation of these highly perishable com- 
modities are being worn out and retired faster than new cars are being placed in 
service. This attrition has been going on for many years. It is conservativels 
estimated that there are now in service &@ maximum of 70,000 refrigerator cars, 
available for handling national production of a million and a half carloads, a hope- 
less task. Certified motor common carriers are not capable of handling an) / 
appreciable percentage of this production because (a) many do not have proper ‘ 
equipment; (b) restrictions as to points of origin, destination and routes of trave!: 
and (c) restrictions in their certificates against handling certain commodities. 

We respectfully urge that the committee withhold approval of 8, 2357. 
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STATEMENT OF JOHN J. GRAHAM OF NEW York City 


Here is another piece of legislation that is vitally necessary. This bill should 
be enacted into law. 

The necessity of this bill demonstrates how the discretion of the Interstate 
Commerce Commission has been used to frustrate rather than promote a mean- 
ingful national transportation policy. 

Sections 203 (b) (4a) and (6) of the act has been an ever-widening loophole as 
the Commission has declared exempt more and more products, thus eliminating 
restrictions on operations of totally unregulated carriers. 


SraTEMENT OF ERNEsT FaLk, MANAGER, NorTHWEsST HorticuLTURAL CoUNCIL 


The Northwest Horticultural Council, representing the growers and shippers 
of 90 percent of the apples, pears, peaches, apricots, prunes, and cherries grown 
in the States of Washington and Oregon, submits the following statement with 
respect to certain Senate bills now under consideration by the Interstate and 
Foreign Commerce Committee. Our position with respect to these bills is as 
follows: S. 2357, opposed; S. 2362, opposed; 8S. 2518, opposed; 8. 2519, opposed; 
S. 2352, opposed. 

Before proceeding to specifically consider each of these bills, we wish to briefly 
outline our interest therein and our dependence upon motor carriers. 

Records of the Wenatchee and Yakima Valley Traffic Associations show that 
the volume of apples shipped to market by truck has increased from 3.7 percent 
of the 1946 crop to 19.1 percent of the 1950 crop. Twenty-five percent of the 
1951 crop shipments, to date, have been made by motor carrier. More than 
one-half of the applies shipped from Hood River, Oreg., during the 1905-51 
season moved by truck. Figures are not available showing the volume of other 
fruits shipped by truck. However, a similar situation exists and the quantity 
moved by motor carrier has been increasing from year to year. More than 45,000 
carlots of tree fruit per year have, on the average, been shipped from the North- 
west during the last seven seasons. 

Because motor carriers have become an essential part of our distribution system, 
we are greatly concerned with these bills. 

S. 2357: We earnestly urge that S. 2357 be rejected. Agriculturally exempt 
carriers are essential to a satisfactory movement of our fruit. There are not 
enough railroad refrigerated cars and common-carrier and contract-carrier motor 
equipment available to move our fruit. Our distribution system is predicated on 
the flexibility of route and schedule afforded by the agriculturally exempt carriers. 

Contract and common carriers, in the past, have not been greatly interested 
in the movement of our fruits and vegetables but, on the contrary, prefer to 
allocate their equipment to nonperishables. 

Northwest growers had only a 62-percent apple crop last season. And still we 
were occasionally hampered by car shortages. When we have a normal crop, we 
regularly encounter car shortages and the movement of fruit is backed up. The 
railroads and the motor common carriers and contract carriers combined do not 
have adequate available equipment to move our fruit. Building a great many 
new railroad refrigerator cars, even if financially and physically feasible, would not 
solve the problem. Certain areas can be served much faster and more satisfac- 
torily by motor carrier than by rail. Serious shortages of transportation equip- 
ment have been regularly encountered even with the agriculturally exempt trucks 
available. Without these agriculturally exempt trucks, our plight would have 
been catastrophic. 

Exact figures are not available as to the percentage of fruit moved by agricul- 
turally exempt carriers. Our best estimate is that in excess of 75’ percent of truck 
shipments are moved by carriers which are exclusively agriculturally exempt, and 
the balance by common and contract carriers. A very large percentage of this 
balance of 25 percent or less is handled by the common carriers with equipment 
designated as agriculturally exempt. This designation is usually made to assure 
flexibility of route and delivery. 

_ The flexibility of route available to agriculturally exempt carriers is of great 
importance to our shippers. Fruit is often moved in truck lots with part unloads 
in two or more communities, some of which may be off the authorized route of 
common carriers serving this area; by designating the equipment as agriculturally 
exempt, they can handle the movement expeditiously without unnecessary re- 
handling. This flexibility, which permits the movement of fruit into smaller 








516 DOMESTIC LAND AND WATER TRANSPORTATION 


markets through spiit loads, and affords an expedited service, is of great impor- 
tance. The importance of this fast service, in the case of perishables, cannot be 
over emphasized. 

If the law which permits the operation of the agriculturally exempt carriers 
were eliminated, we would immediately be faced with a critical shortage of trans- 
portation because the railroads and the common carriers and contract carriers 
do not have sufficient equipment, and the motor carriers, particularly, are not 
interested in the hauling of fruit when nonperishables are available. 

The immediate and obvious result of a shortage of transportation equipment 
would be the loss or deterioration of the perishable fruit and vegetables, whic! 
cannot be stored but must be immediately moved to market. This would entai! 
substantial financial losses upon the grower and would result in higher prices to 
the consumer. 

We also fear that the immediate result of such-a restriction would be that man, 
operators of agriculturally exempt equipment :would become peddlers. The, 
would buy fruit in the producing area and peddle it in consuming areas and would 
then purchase vegetables or citrus fruit in California, Arizona, or Texas, or other 
commodities in other areas, haul the same to the Northwest and then peddle them. 
The evils of this peddling system are manifold. 

We also urge that the restriction of section (4a), as proposed in S. 2357, is 
unwise and unnecessary. It likewise would restrict the use of available equip- 
ment and would result in less efficiency and consequent greater expense to al! 
concerned. 

To assure growers and shippers of adequate, satisfacotry, and economica| 
service, we earnestly urge that S. 2357 be rejected. 


STATEMENT OF Francis E. Barrert, Boston, Mass. 


I am in favor of this bill, 8. 2357. Prior to the enactment of the Motor Carrier 
Act of 1935, agricultural commodities and fish, whether processed or otherwise, 
except those moved by farmers’ or fishermen’s vehicles, or vehicles controlled }y 
the farmers and fishermen, were transported by public carriers. However, since 
the legislation was enacted, the public carriers that had been transporting agri- 
cultural commodities, for the most part, became regulated carriers. Another 
group came into being then, known as exempt carriers. Under the exemptio: 
provisions of the act, regulated carriers that inaugurated motor-carrier service 
for the transportation of agricultural commodities and fish over three decades 
ago, are transporting little or none of this traffic at the present time. Occasiona 
less-then-truckload shipments of agricultural commodities and fish are being 
transported for brokers, commission merchants, dealers, distributors, and others 
owning such commodities, not the farmer. The truckload movements of this 
traffic are being transported by the class of carriers that have come into being 
since 1935. 

The exempt carriers, those hauling agricultural commodities and fish, I believe, 
operate nearly as many line-haul, or over-the-road, vehicles today as regulated 
carriers. This means that they are transporting a tremendous volume of exempt 
traffic for persons, other than farmers and fishermen, who as a class are not 
entitled to nonregulated transportation, where they bargain for rates, when other 
businesses must employ regulated carriers at published rates. The exemption 
of vehicles used for the transportation of agricultural commodities and fish was 
for the benefit of the farmer and the fisherman, not the brokers, commission 
merchants, dealers, and the distributors that buy, sell, and deal in these com- 
modities after they have left the possession of the farmer and fisherman. 

The amount of revenue from the transportation of agricultural commodities 
and fish that has been lost to regulated carriers will never be known. Likewise, 
the effect on the public of the maintenance of a regulated and nonregulated 
system of transport will never be known. The maintenance or allowing two 
types of carriers, regulated and nonregulated, to operate is contrary to the public 
interest and the national transportation policy. The public is entitled to low- 
cost transportation. That can be achieved only by the maximum use of tlie 
regulated transportation plant, that plant that is set up to serve the public as : 
whole. There are fixed costs in the maintenance of that plant that is made up 
of separate land-transportation agencies. The maximum utilization of existing 
regulated transportation plant by increasing the load factor, the volume of traflic 
available to the various agencies, will, in the long run, have a decided bearing on 
the price the public must pay for transportation. 

S. 2357 should be enacted. 
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Unitep STaTes SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-—16, 
United States Capitol Building, Senator Edwin C. Johnson of Colorado 
chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following letters and statements were inserted in the record 
following the conclusion of the hearings on April 9:) 


LetreER From Wa.ttTer M. W. Spitawn, CHAIRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
Marcu 21, 1952. 
Hon. Epwin C. JoHNson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CHAIRMAN JOHNSON: Your letter of March 18, 1952, addressed to 
the Chairman of the Commission and requesting comments on 8. 2357, amend- 
ments to amend the Interstate Commerce Act to restrict the application of the 
agricultural and fish exemption for motor carriers, has been referred to our 
legislative committee. After careful consideration by that committee, I am 
authorized to submit the following comments in its behalf: 

In our opinion, this proposed draft would accomplish the exemption of nursery 
stock. We respectfully submit for your consideration that the word ‘other’ 
immediately before the word ‘‘agricultural’’ could be omitted. 

Respectfully submitted. 

Water M. W. Sprawn, 
Chairman, Leaislative Commities 
CHARLES D. MAHAFFIE. 

Joun L. Rocers. 


LerTtreER From Wa.tteR M. W. Spiawn, CHarRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 


INTERSTATE COMMERCE COMMISSION, 
Washington, April 11, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U’nited States Senate, Washington, D. C. 


My Dear CuarrRMAN Jounson: Your letter of April 3, 1952, addressed to the 
Chairman of the Commission and requesting comments on an amendment in the 
nature of a substitute, intended to be proposed by you (by request) to S. 2357, 
to amend the Interstate Commerce Act to restrict the application of the agricul- 
tural and fish exemption for motor carriers, has been referred to our legislative 
committee. After careful consideration by that committee, I am authorized 
to submit the following comments in its behalf: . 

In our opinion, the proposed amendment would limit the exemption to trans- 
portation for the farmer or fisherman from the point of production to the primary 
tiarket or like point, and would make the exemption inapplicable to transporta- 
tion for commission men, brokers, and other distributors of agricultural commodi- 
ties and fish. 

In our letter to you of March 11, 1952, we set forth our views in some detail 
on S. 2357, as originally introduced. This amendment embodies one of the 
alternative suggestions we made therein as a substitute for the legislation orig- 
inally proposed. 

Respectfully submitted. 

WaLTeR M. W. Spiawn, 
Chairman, Legislative Committee. 
CHARLES D. MAHAFFIE. 
Joun L. Rocers. 


96736—52- 
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Lerrer From CuHarues F, BRANNAN, SECRETARY, DEPARTMENT OF AGRICULTURE 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., March 24, 1952. 
Hon. Epwin C. JoHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

DEAR SENATOR JOHNSON: This is in reply to your request of January 10, 1952, 
for a report on 8. 2357, a bill to amend the Interstate Commerce Act to restrict 
the application of the agricultural and fish exemption for motor carriers. 

By restricting the scope of section 203 (b) (4a) and section 203 (b) (6) of the 
Interstate Commerce Act, the proposed legislation would practically eliminate 
the so-called exempt truck which transports large quantities of agricultural 
commodities, including dairy products, grain, livestock, and fresh fruits and 
vegetables, in interstate commerce, subject only to the safety regulations of the 
Interstate Commerce Commission. This traffic originates in the fields and orch- 
ards or at country markets and moves over irregular routes to various destinations 
which may change from week to week. Such traffic is not attractive to the Com- 
mission-regulated motor carriers of general commodities; and those carriers are 
unable to provide in substantial measure the flexible service essential to the proper 
handling of perishable farm products. 

This Department recommends against passage of the bill. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely, 
CuHarR.es F. Brannan, Secretary. 





Lerrer From Dae E. Dory, ASSISTANT SECRETARY OF THE INTERIOR 


Unirep Srares DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., April 1, 1952. 
Hon. Epwin C. JoHnson, ‘ 
Chairman, Committee on Interstate and Foreign Commerce, 


United States Senate, Washington 25, D. C. 


My Dear Senator JonHnson: Reference is made to your request for a report 
on 8. 2357, a bill to amend the Interstate Commerce Act to restrict the application 
of the agricultural and fish exemption for motor carriers. 

I recommend against enactment of that portion of the bill relating to the trans- 
portation of fish. 

The bill would amend section 203 (b) (4a) of the Interstate Commerce Act 
(49 U.S. C., see. 303 (b) (4a)) and section 203 (b) (6) of the Interstate Commerce 
Act (49 U.S. C., see. 303 (b) (6)). The first portion of the amendment relates 
to the transportation of farm supplies and agricultural commodities and this 
Department is not in a position to comment on the amendment. However, the 
second portion of the amendment would redefine that class of motor vehicles used 
for the transportation of fish which now are exempt from many of.the requirements 
of the Interstate Commerce Act, not including those relating to qualifications and 
maximum hours of service of employees and safety of operation or standards of 
equipment. 

The present exemption reads: ‘‘Motor vehicles used in carrying property con- 
sisting of ordinary livetock, fish (including shell fish), or agricultural commodities 
(not including manufactured products thereof), if such motor vehicles are not used 
in carrying any other property, or passengers, for compensation;’’. The proposed 
definition of exempted vehicles appears to be more restrictive, at least to the extent 
that it refers only to the transportation of fish ‘for the fisherman catching such 
fish,”’ than is the definition found in the present statute and quoted above. The 
proposed definition would imply the necessity for, if not absolutely require, a 
contractual relationship between the fishermen and the motor carrier. Such a 
requirement appears to be quite foreign to the real purpose of the exemption. It 
is difficult to determine whether the amendment is more restrictive or less restric- 
tive in respect of the qualification that the vehicle be not used at the same time or 
on a return trip or customarily in any other kind of transportation for compensa- 
tion. In any event, the requirement is worded differently and probably would 
raise unnecessary questions of construction. 
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Perhaps the greatest difficulty with the proposed amendment would arise 
around the use of the qualifying word “unprocessed” as it defines the type of 
commodities the exempt motor vehicle may carry. The fishing industry utilizes 
a number of processes in the origina] marketing of fish which do not materially 
change the character of the fish as a raw product, but which might be construed, 
improperly, as processing within the meaning of the amended section. For ex- 
ample, many oystermen, producers in fact, shuck the original product and market 
only the shucked oysters. Shrimp is nearly always headed and sometimes also 
is breaded before it passes from the hands of the original producer into the gen- 
eral market. Lastly, many fish are dressed by the fishermen prior to placing the 
same on the market. Each of these groups use trucking facilities in its particular 
type of activity. All of the producers in these groups are “fishermen catching 
such fish’ as defined in the proposed bill, but there is considerable doubt as to 
whether the products mentioned would be classified as ‘‘unprocessed”’ fish or would 
be eligible to be carried in exempted motor vehicles. The scope of the present 
term ‘‘fish,” as applied to breaded shrimp, whether fresh or frozen, already has 
been the subject of litigation. In Interstate Commerce Commission v. Love (77 Fed. 
Supp. 63) affirmed et 172 Fed. (2d) 224, it was determined that such shrimp were 
unprocessed fish. It does not follow, however, that this determination would 
support a similar conclusion respecting the scope of the term ‘‘unprocessed fish’’ 
as used in the proposed bill. 

A review of the transportation rates on products of the fishery industry indi- 
cates that the rates for transportation by truck have not increased as greatly as 
have the rates charged for such transportation by other types of carriers. The 
same records indicate that the rates of both ‘“‘exempt”’ and certified carriers are 
relatively low, the rather clear reason being the very existence of the ‘‘exempt”’ 
motor vehicle as a carrier. In turn, lower costs of distribution encourages a higher 
level of production and consumption. 

The effect of restricting regulations on industry in general already has been 
studied by the Congress, and Subcommittee Report No. 14, entitled, ‘“Transporta- 
tion Program for Small Business,”’ of the Transportation Committee to the Special 
Committee To Study Problems of American Small Business of the United States 
Senate (79th Cong., 2d sess.) recommended: 

“That the Interstate Commerce Act be amended, abolishing restrictions, except 
for reasons of safety or in the case of specialized carriers not equipped for general 
hauling, on the commodities a common carrier may haul or the customers it may 
serve; permitting operations of full loads in all directions of haul; permitting 
operations over the most direct and economical routes, eliminating unnecessary 
circuity; permitting the serving of all points on the routes or in the territory 
reached by the carrier’s vehicles. Consideration should be given to elimination 
of certificate and permit requirements of small carriers operating no more than 
five motor vehicles or two vessels or barge tows.”’ 

I have been informed by the Bureau of the Budget that there is no objection 
to the submission of this report to your committee. 

Sincerely vours, 
Dae E. Dory, 
Assistant Secretary of the Intertor. 


STaTEMENT OF CuHares E. BLaine & Son, Trarric MANAGERS, PHOENIX, ARIZ. 


S. 2357, in actual practice, if enacted into law will deprive the farmers, live- 

stock, producers, and fish industry of the substantial benefits of the partial 
exemptions in the present law. The Commission conducted an éxtensive investi- 
gation, instituted on its motion, into and concerning. the meaning of the term 
“agricultural commodities (not including manufactured products thereof)” as 
used in section 203 (b) (6) of the act and issued a comprehensive report therein 
on April 13, 1951. Determination of Exempted Agricultural Commodities (52 
M. C. C. 511), hereinafter referred to as the Agricultural Case. The Commis- 
sion neither made any findings or recommendations therein nor in its annual 
reports to the Congress which support, even remotely, 8S. 2357. 
_ Section 203 (b) (4a) and (6), so far as here material, reads as follows: Nothing 
in this part, except the provisions of section 204 relative to qualifications and 
maximum hours of service of employees and safety of operation or standards of 
equipment should be constructed to include * * * 
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PRESENT PROPOSED BY S. 2357 


(4a) motor vehicles controlled and “(da) Motor vehicles controlled a; 
operated by any farmer when used in operated by any farmer, (i) transporti: 
the transportation of his agricultural supplies to his farm, or (ii) transportin, 
commodities and products thereof, or in ordinary livestock as defined in secticy 
the transportation of supplies to his 20 (11) of this Act, or agricultural con 
farm; modities (not including livestock 

commodities which have been process 
to a greater extent than is customaril\ 
done by farmers) prior to their markc' 
ing by the farmers raising or produci: 
such livestock or commodities, if suc! 
motor vehicles are not used at the same 
time or on the return trip or customari] 
in any other kind of transportation for 
compensation ;”’ 

**(6) motor vehicles used in carrying (6) motor vehicles transporting 
property consisting of ordinary live- unprocessed fish (including shellfish 
stock, fish (including shell fish), or to market for the fishermen catching 
agricultural commodities (not including such fish, if such motor vehicles are 
manufactured products thereof), if such not used at the same time or (sic) t! 
motor vehicles are not used in carrying return trip or customarily in any othe: 
any other property, or passengers, for kind of transportation for compensa- 
compensation ;” tion:”’ 


It will be observed that 8. 2357 proposes, among other things, to (a) lift ordinary 
livestock, hereinafter termed “livestock,” out of subparagraph 6 and place it in 
subparagraph 4a, and (b) then subject both the farmer and livestock to the further 
and killing restrictions named in (i) and (ii), and (c) limit the application of the 
present partial exemption on fish and the nonmanufactured products thereof to 
transportation for the fishermen ‘‘cathing such fish.’’ The mere statement of the 
situation condemns 8. 2357, the sponsors of which are the railroads, and common 
and contract carriers by motor vehicle. 

We will adduce evidence before the Senate Committee on Interstate and Foreign 
Commerce in opposition to 58. 2357. 

Therefore, we recommend that our principals vigorously oppose S. 2357 and 
urge the retention of the present law. 


LetTreR From F. 8. RAYMOND ON BEHALF OF UNITED FARMERS OF NEW ENGLAND, 
Inc. AND OTHER COOPERATIVE CREAMERIES 


Boston, Mass., April 11, 1952 
Senator Epwin C. JoHNson, 
Chairman, Committee of Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 

Dear Mr. Jonnson: The following undersigned cooperative creameries 
Vermont wish to register their vigorous opposition to United States Senate 8. 235 
This bill would bring about undue hardships to our dairy farmers in Vermont and 
result in higher costs to our dairy farmers and uneconomical operations in moving 
our product from the farm to the market. 

We hereby request that our opposition be included in the printed hearing. 

Unitep Farmers OF NEw ENGLAND, INC., 
MILTON COOPERATIVE CREAMERY, 
GRAND IsLE CREAMERY, 
RIcHMOND COOPERATIVE ASSOCIATION, 
Mr. MANSFIELD COOPERATIVE CREAMERY, 
Carnot CoopERATIVE CREAMERY, 
Unirep Darries, INc., 

By F. 8. Raymonp. 
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LerrerR From F. 8. RaymMonp on Benwawr or Betruet (Vr.) CooPpEeRATIvEe 
CREAMERY 
Apri 11, 1952. 
Senator Epwin C. JoHnson, 
Chairman Committee on Interstate and Foreign Commerce 
Senate Office Building, Washington, C. D. 

Dear Mr. Jounson: The following undersigned cooperative creamery in 
Vermont wishes to register its vigorous opposition to United States Senate 8S. 2357. 
This bill would bring about undue hardships to our dairy farmers in Vermont and 
result in higher costs to our dairy farmers and uneconomical operations in moving 
our product from the farm to the market. 

We hereby request that our opposition be included in the printed hearing. 

BETHEL COOPERATIVE CREAMERY 
of Bethel Vermont 
By F. 8S. Raymonp. 


LeTreR From RipGe.ey Topp, LEGISLATIVE CHAIRMAN, VEGETABLE GROWERS 
ASSOCIATION OF AMERICA 


Sparrows Point, Mp., April 11, 1952. 
Mr. Epwarp R. Je.sMa, 
Interstate and Foreign Commerce Committee, 
Washington, D. C. 

Dear Mr. Jetsma: We are most anxious that our vegetable growers receive 
full recognition in connectjon with bills S. 2357 and S. 2362 and fully endorse the 
statements made on behalf of the Secretary of Agriculture on March 25, 1952. It 
is our request that this letter be made a matter of record, and we are submitting 
our statement in this manner in order to save the time of the committee and 
ourselves. 

We emphatically feel that under no condition should present motortruck ex- 
emptions be curtailed, but possibly expanded with additional exemptions to allow 
reputable farmers to adequately produce sufficient food and market it in an 
orderly manner. 

Otherwise the strangulation of our transportation system, coupled with many 
other hazards and regulations, can easily discourage production to the point 
of severe shortages. It is our earnest request that full consideration be given 
and that our request be granted. 

Sincerely yours, 


RiwcEteY Topp, Legislative Chairman. 
(Norr.—The statement of L. C. Salter (in a letter to Senator 
Sparkman) will be found in the hearings of April 9 on S. 2362.) 
(A subsequent statement, filed by J. C. Gibson, vice president and 
om counsel, the Atchison, Topeka & Santa Fe Railway System, 
on S, 2357 and S. 2361 will be found under S. 2361 for April 9.) 
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8. 2358, a Bill To Establish Rules for the Operation of 
Irregular Common Carriers by Motor Vehicle 


{S. 2358; 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 


A BILL To amend the Interstate Commerce Act by establishing certain rules for the operation of irregular 
common carriers by motor vehicle 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 208 of the Interstate Commerce Act 
is amended by inserting at the end thereof the following: 

“(e) A common carrier by motor vehicle operating under a certificate author- 
izing transportation of property over an unspecified route or routes, or between 
unspecified termini, shall serve indiscriminately the territory within which it is 
so authorized to operate, and its service therein shall be on call, incidental, non- 
scheduled, and unperiodical in nature, but such carrier (1) shall not by solicitation, 
advertisement, or by a course of dealing or practice, or otherwise, lead shippers 
to believe or understand that they may rely upon a continuous regularity of 
service by such carrier over any specified route or routes, or between fixed termini, 
within such territory, and (2) except in the case of repeated movements by such 
carrier over the same route or routes, or between the same fixed termini, within 
such territory in instances where the character or volume of the traffic requires 
more or less continued and repeated movements over the same route or routes, or 
between the same fixed termini, to meet the demands of a particular shipper, 
shall not operate with continuing regularity under a predetermined plan of 
operation or time schedule or approximate time schedule, over any specified 
route or routes or between fixed termini within such territory.” 


[S. 2358, 82d Cong., 2d sess.] 
AMENDMENT (IN THE NATURE OF A SUBSTITUTE) 
Submitted April 8, 1952 


Intended to be proposed by Mr. Johnson of Colorado (by request) to the bill 
(S. 2358) to amend the Interstate Commerce Act by establishing certain rules 
for the operation of irregular common carriers by motor vehicle, viz: Strike 
out all after the enacting clause and insert in lieu thereof the following: 

That section 208 of the Interstate Commerce Act is amended by inserting at 
the end thereof the following: 

“(e) A common carrier by motor vehicle operating under a certificate authoriz- 
ing transportation of property over irregular routes shall serve indiscriminately 
the territory which it is authorized to serve, and its service therein shall be on 
call, coincidental, nonscheduled, periodical, itinerant, and ambulatory in nature, 
and such carrier shall not (1) by solicitation, advertisement, or by a course of 
dealing or practice, or otherwise, hold itself out to render regular service between 
any particular points or over any particular routes or routes, or between fixed 
termini, or lead shippers to believe or understand that they may rely upon a con- 
tinuous regularity of service by such carrier between particular or specified points 
or over any particular or specified route; (2) in the solicitation of business or the 
advertising of its service restrict or limit such solicitation or advertising to traffic 
moving between any particular or specified points or over any particular or 
specified route or, routes; and (3) operate with continuing regularity under a pre- 
determined plan of operation or time schedule or approximate time schedule 
between any particular points or over any particular route: Provided, That the 
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provisions of clause (3) hereof shall not be construed to prohibit, and sha! 
apply to, repeated movements by such carrier over the same route or bet; 
the same points in instances where the character or volume of the traffic re: 
more or less continued and repeated movements over the same route for 
reasonable periods of time as may be necessary to meet the demands of a parti: 
shipper in particular instances: Provided further, (A) That any common ca: 
by motor vehicle, operating under a certificate authorizing transportat iv 
property over an irregular route or routes, or between unspecified termini 
which, nevertheless, was rendering regular route service at the time of the issus 

of its certificate, and has so operated since that time, may continue to render <\; 
regular route service, and the Commission shall issue a certificate for such se1 
over designated or specified routes upon the carrier’s establishing proof of 
operation, if application therefor is made to the Commission as provided i: 
section (b) of section 206 within one hundred and twenty days after the da 
enactment of this subsection; (B) That any common carrier by motor ve} 
operating under a certificate authorizing transportation of property ov: 
irregular route or routes or between unspecified termini and performing irre; 
route service at the time of its issuance but which on or before January 11, 144: 
had ceased to render irregular route service as described in this subsectio: 

in lieu thereof was, relving in good faith upon a lawful right to do so, rendering r 
jar route service on January 11, 1949, and has so operated since that time, : 
continue to render such regular route service and the Commission shall iss 
certificate for such service over designated or specified routes upon the carricr’s 
establishing proof of such operation if the Commission finds that the change fro: 
irregular route service to regular route service was in good faith, and that th 
grant of a certificate would be consistent with the public interest, if applicatio 
therefor is made to the Commission as provided in subsection (b) of section 206 
within one hundred and twenty days after the date of enactment of this subse 
tion; and (C) That any common carrier by motor vehicle operating under a 
certificate issued subsequent to January 11, 1949, authorizing transportatio: 
property over an irregular route or routes or between unspecified termini ma 
perform regular route service by complying with the requirements of sectio 
207 (a): And provided further, That this subsection shall not apply to such trans- 
portation as requires special services or special equipment, and, as used herei 
the term ‘special services’ includes household movings and the transportet 
valuables requiring armed protection, and the term ‘special equipment’ includes 
tank vehicles, dump vehicles, low boys, pole trailers, and vehicles designed : 
used for transporting automobiles.” 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Friday, March 21, 1952 

The committee met, pursuant to adjournment, at 10 a. m., 
room G—16, United States Capitol, Washington, D. C., Senator Edwin 
C. Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado, Senator Hunt, and Senato: 
Kem. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMan. I wish to insert in the record a statement from 
Mr. Childs in opposition to S. 2352 and S, 2358. 

(The document is as follows:) 


STATEMENT OF TILDEN L. Cuttps, SkEcRETARY-MANAGER, O1L Frevp Hat 
AssociaTIon, Inc., Austin, TEx. 


My name is Tilden L. Childs and I reside at 407 West Eighteenth Street 
Austin, Tex., my business address being 309 Nash Building, Austin, Tex. [| 2! 
secretary-manager of the Oil Field Haulers Association, Inc., a nonprofit organ!zs 
tion composed of approximately 325 irregular route common carriers by mo! 
vebicle of oil-field eanipment, materials and supplies, and commodities wl! 
because of size or weight require special equipment and handling. 
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I administered and enforced the motor carrier laws of Texas and the rules and 
regulations of the railroad commission of that State from July 1, 1929, until May 
17, 1936, as assistant director of the railroad commission’s motor transportation 
division. On the latter date I was appointed district director of the Texas district 
(No. 12) of the Bureau of Motor Carriers, Interstate Commerce Commission, a 
position I held until August 31, 1951, when I reached the compulsory retirement 
age. 

I, therefore, have had more than 22 years’ experience in motor carrier regulation, 
all of Which was spent in Texas. While this association has members domiciled in 
15 States, and probably has 85 or 90 percent of all certificated oil field haulers 
on its rolls, a large majority of them are domiciled in Texas. This is only natural 
in view of the magnitude of the oil industry and number of wells in this State, 
more than 100,000 now being in production. 

By the very nature of their business oil field haulers cannot operate except over 
irregular routes, although under the terms of 8. 2358 as presently written a portion 
of their operations might arbitrarily be classified as being conducted over regular 
routes. As the major portion of the oil production of the country lies west of the 
Mississippi River, and is totally unlike any other form of motor transportation, 
it might be well to give the committee a description of the operations conducted 
by oil field haulers. 

The Interstate Commerce Commission in issuing operating authorities to them 
has stated it was their intention to grant those authorities so that the carrier can 
give a complete oil field service. I will endeavor to trace the three steps marking 
the life of an oil field and the service the oil field carrier is required to give. 

1. The company owning the lease or the land on which a geologist has reported 
evidence of a reservoir of oil lets a contract for the drilling of the first well, known 
asa wildeat. The drilling contractor then engages the services of a carrier to move 
the drilling rig, that term being used to include everything used in the drilling of 
the well, such as the power units, machinery, derrick, drill stem, pipe, fuel, and 
materials and supplies of every kind and nature. 

The amount or weight of the drilling rig naturally depends upon the depth 
of the wildeat. In present day explorations in this section a drilling rig is counted 
as having a total weight of from one-half to 1 million pounds. Naturally, this 
weight is distributed among numerous articles although loads of 100,000 pounds 
per unit are not uncommon. This requires heavy and expensive truck equipment 
running into thousands of dollars per unit. 

The location of wildeats is nearly always off the highways and the carrier is 
required to construct such roads as are necessary to transport the rig from the 
highways to the location. In the swamps of Louisiana this is an extremely costly 
item and is hard to estimate. In west Texas and eastern New Mexico the hazard 
of sand is less risky only in degree, while in the Rocky Mountains moving such 
large roads presents difficulties only the hardy and rugged type, such as the typical 
oilfield hauler would dare undertake. 

When the location is reached, the carrier must “set”’ the rig in place, which 
requires men thoroughly trained and experienced in that line. In this phase of 
the work, I anticipate little trouble will be experienced by this class of carrier, in 
tne event this bill is passed, because drilling rigs are usually moved from one field 
location to another and only at long intervals. Under those circumstances there 
is little likelihood of the operations being classed as those of a regular carrier. 

2. If and when the wildcat is brought in as a producer it is no longer a wildcat 
but if it is a large producer, a frenzied drilling rush ensues resulting in many other 
rigs being hurried to the field in order for the leaseholders to protect their interests 
and their holdings before the oil is drained from under their land. 

When oil is found, the carrier continues to serve the well, that service including, 
among other things, the construction of a pipeline distributing system from the 
well to storage in the field. His authority does not include the laying of major 
pipelines but his certificate from the Interstate Commerce Commission, and in 
Texas where no interstate transportation is involved, from the railroad com- 
mission, covers all transportation and service up to and including the running of 
the oil into the distributing system. 

Considerable dirt work is required in the construction of slush pits as well 
as other dirt excavation and is part of the oil-field hauler’s job, although not 
subject to regulation. 

3. The third step is when the field is developed and supply houses and oil com- 
panies establish branch houses at points adjacent to or near the developing field. 
_ A typical example of this can be cited in the case of Odessa, Tex. When that 
field was brought in, Odessa was a small, typical west Texas town, but within a 


526 DOMESTIC LAND AND WATER TRANSPORTATION 


few months it grew to a population of thousands—now having in excess of 30,000. 
Many branch supply houses were established there, as well as huge storage yards 
for pipe of all descriptions. Being in the center of what is known as the Permian 
Basin, it supplies thousands of square miles of oil territory in west Texas and 
New Mexico. 

Because there are only a few hard-surfaced roads leading into and out of 
Odessa, every oil-field carrier taking care of this traffic must necessarily traverse a 
portion of those roads almost daily even though delivery points will be both on 
and off of them. We are concerned over the possibility that we might be charged 
with operating over a regular route when performing this service, even though i 
is an integral part of the service every oil-field carrier is expected and required to 
give. 

If we cannot give the shipper, which is ordinarily an oil company or drilling 
contractor, a complete service in every respect, they will be compelled to perform 
this transportation for themselves, and it will be unregulated. 

Under certificates issued to the general commodity carrier, the latter is held 
to a regular route which in practically all instances is along the main highways, 
and is prohibited from hauling commodities which because of size or weight 
requires the use of special equipment or specialized handling. Needless to say 
such special equipment is required to transport the heavy commodities required 
in the oil fields, and specially trained crews are required to handle it. 

As for the rail lines, they bring the major portion of the traffic to Odessa and 
they have no authority or facilities to make deliveries, except at their railheads. 
It is true that we handle some movements that could be handled by the rail 
and regular-route common carriers by motor vehicle but they are moved in con- 
nection with others that those carriers cannot move, and it would mean a serious 
loss in time and result in confusion to the shipper, as well as a prohibitive expense. 

The drilling of an oil well runs into big money and a shut-down because of 
failure to deliver needed supplies would often be a catastrophe. During my 22 
years’ experience in administering and enforcing the motor-carrier laws, State 
and Federal, I learned it was useless to expect to stifle the strong competitive 
spirit existing between carriers, not Only in different groups but among carriers 
in the same group. 

The two regulatory commissions with which I have been connected have 
never attempted to throttle that spirit but have endeavored to direct it into 
clean, competitive channels and I sincerely believe these regulatory bodies had 
a strong influence in promoting to the best advantage all of the different types 
of public transportation. During this period I have seen the trucking industry 
pull itself up from the mire literally by its bootstraps and become a well-regulated, 
well-financed, and well-managed transportation agency that is hourly furnishing 
the people in every nook and corner of the Nation, a safe, dependable, and 
economical service that cannot be furnished by any of its competitors. I say 
this because there are thousands of localities in the country that have no other 
transportation service and in order for the motor carriers to continue to serve 
them, they must not have the scope of their operations curtailed or unduly 
restricted. The fact that the air, water, rail, and regular-route motor common 
carriers cannot give this service to these communities, is no reason why these 
communities should not have it. 

We, of course, could not give it to them unless we have authority to serve 
other common points. It is unfortunate that in the heat of competition we 
should lose the benefits that competition usually brings by different groups 
fostering legislation inimical or destructive to other groups. It is also unfor- 
tunate from the public standpoint that the operations of the Interstate Com- 
merce Commission’s BMC should be so drastically curtailed by the slashing of 
its budget. The business of that Bureau grew to an unbelievable extent during 
my 15 years’ connection with it, yet their staff has been reduced nearly 50 per- 
cent. Instead of cutting it to 600 it should have been raised to 1,800. 

S. 2352.—We think the proposition of picking out only the motor carriers 
and require them to pay the salaries and expenses of Government employees to 
administer and enforce the regulation of their operations, is discriminatory and 
unfair. Some of the sting would be removed, however, if all the fees so collected 
were allotted to the Bureau of Motor Carriers. We fear (1) this will not be 
done; and (2) if attempted, part of such fees would be diverted to other purposes 
as is the case in the States where only a portion of the highway users’ tax 1s 
actually used in the construction and maintenance of the highways. 

For the above reasons our association sincerely hopes that the committee will 
not recommend 8. 2352 and S. 2358 for passage. 
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The CuarrMan. We will recess at this time until 10 o’clock Monday 
morning. 

(Whereupon, at 12:58 p. m. the meeting was adjourned to reconvene 
at 10 a. m., Monday, March 24, 1952.) 


Unirep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson, of Colorado (chairman) presiding. 
Present: Senators Johnson of Colorado (chairman) and Bricker. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF WILLIAM H. OTT, JR., ON BEHALF OF THE 
NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Mr. Orr. Next, with respect to and in opposition to S, 2358: S. 2358 
proposes the addition of a new paragraph at the end of present section 
208 of the act, intended to more clearly define the scope of operations 
and limitations thereon of irregular-route motor common carriers. To 
this bill the National Industrial Traffic League is opposed. 

The term “‘irregular-route common carrier by motor vehicle”’ is not 
defined in the act; it is a creature of the Commission’s own classifica- 
tion of motor carriers. The opportunity for its use arose out of the 
definition of common motor carrier in section 203 (a) (14) “whether 
over regular or irregular routes’? and the coupling of the irregular- 
route concept with that of “the territory within which the motor 
carrier is authorized to operate’’ in section 208 (a). 

Senator Bricker. There has been a great deal of State legislation 
on that subject and there have been attempted definitions witbin the 
States both by the legislatures and by the various commissions, have 
there not, from time to time? 

Mr. Orr. I would not know about the legislatures and the com- 
missions but an attempted distinction of that time has been common. 
As a result of the distinction drawn by the Commission, a problem. 
has arisen in determining the exact dividing line between the two 
classes of carriers, regular route and irregular route, and the criteria by 
which the class of a particular operation is to be judged. 

Granting the existence of the problem and the failure to resolve 
the questions involved, S. 2358 would but further add to the con- 
fusion. A motor common carrier, whether of irregular route or other 
classification, is obligated to hold out his services to the general public, 
to perform those services which he is asked to perform, and to trans- 
port those shipments offered. With that obligation in mind, is it not 
illogical to prohibit bis advising this prospective public users—that is, 
advertising—of his existence and his willingness and ability to perform 
these services—to prohibit his attempting to build the volume and 
activity of his business to the point where it will be an economic and 
profitable operation, all to the benefit of the public; this probibition 
would be the result of the provisions following (1) on page 2 of the bill. 
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Would it not be illogical to probibit his handling repeated moy, 
ments over the same route or between the same points with whatever 
frequency the volume of bis business may require, except ‘‘to meet the 
demands of a particular shipper,” when the demands for that move- 
ment may occur on a series of days from a series of different shippers, 
all of w hom under the terms of his certificate, that carrier is obligate: 
to serve? 

The provisions of the bill are illogical and unreasonable; they wil! 
not solve the problem confronting the Commission, and w ill but en- 
hance the present doubt and confusion. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in Room 
G-—16, United States Capitol, Senator Edwin C. Johnson, of Colorado 
(chairman) presiding. : 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMan. The bearing will please come to order. 

The Irregular Route Conference of ATA. Mr. Dillon, you may 


proceed 


STATEMENT OF DALE C. DILLON, COUNSEL FOR IRREGULAR 
ROUTE CONFERENCE OF ATA 


Mr. Ditton. Mr. Chairman, I am Dale C. Dillon, an attorney 
and counsel for the Irregular Route Common Carrier Conference of 
the American Trucking Associations. Prior to May 1944 I was em- 
ployed as an attorney and examiner for the Interstate Commerce 
Commission for approximately 17 years. I was one of a group that 
was the nucleus of the present Bureau of Motor Carriers of the Com- 
mission, and was one of those who in January and February 1936 
held meetings at numerous points throughout the country telling 
truck operators about the new Motor Carrier Act and instructing 
them in the preparation of applications for operating authority. ; 
also was one of the first group of examiners who conducted form: 
hearings in motor-carrier cases. 

The Irregular Route Common Carrier Conference of the American 
Trucking Associations is the national organization of those motor 
common carriers holding certificates of public convenience and neces- 
sity from the Interstate Commerce Commission that authorizes tlie 
transportation of property over irregular routes. There are approxi- 
mately 600 members domiciled throughout the United States. 

Most of these carriers have some authority to transport general 
commodities, but most of them also have some operating authority 
which is limited to the transportation of specific commodities or 
classes of commodites. There is a special division of livestock car- 
riers which consists of motor carriers holding certificates of public 
convenience and necessity from the Interstate Commerce Commis- 
sion for the transportation of livestock. 
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There are many carriers operating over irregular routes that are 
not members of the irregular rout conference but are members of 
other conferences of American Trucking Associations. Some of them 
are: The household goods carriers, the tank truck carriers, and the 

‘arriers of motion pictures, films, and supplies. 

I would like to add that we will put in a statement on behalf of 
the secretary-manager of the Oil Field Haulers Association, who are 
one of the groups. 

I am appearing here today in opposition to S. 2358 and also desire 
to state our position with respect to S. 2357. 

This bill would place in the Interstate Commerce Act a definition 
of the operations which are authorized by a certificate for the trans- 
portation of property over irregular routes. This would be ac- 
complished by adding a subsection to section 208 of the act. 

All definitions in part II of the act at this time are found in section 
203 and subsection (a) (14) thereof defines a ‘‘common carrier by 
motor vehicle” to be any person which holds itself out to the general 
public to engage in the transportation by motor vehicle in interstate 
or foregin commerce of passengers or property or any class or classes 
thereof for compensation, whether over regular or irregular routes. 
The only other use in the act of the word “regular” or ‘‘irregular’’ is 
in section 207 (b) which limits passenger transportation by motor 
carrier to “a regular route or routes, and between fixed termini, 
except as such carriers may be authorized to engage in special or 
charter Operations.” 

The terms ‘regular route” or term “irregular route’’ were of general 
use in the motor-carrier industry before the Motor Carrier Act of 
1935 was enacted, but there was no attempt to use either term to 
describe the frequency of service offered by a carrier from or to any 
point or the type of traffic that would be handled. 

The principal use of the term was to indicate whether a carrier 
limited its operations to those over specified highways or reserved the 
right to use any highway or combination of highways it deemed most 
desirable for the particular trip. This was the situation when the 
Commission issued its report in Classification of Motor Carriers of 
Property (2 M. C. C. 703), on August 9, 1937. This classification 
which was issued after extensive conferences with motor-carrier 
organizations contained the following definitions: 


(A) ReauLar-Rovure ScHEDULED SERvice.—A regular-route scheduled-service 
carrier is any person who or which undertakes to transport property or any class 
or classes of property in interstate or foreign commerce by motor vehicle for com- 
pensation between fixed termini and over a regular route or routes upon estab- 
lished or fixed schedules. 

(B) Reauiar-Rovute NONSCHEDULED SEeRvIcE.—A regular-route non-sched- 
uled-service carrier is any person who or which undertakes to transport property 
or any class or classes of property in interstate or foreign commerce by motor 
vehicle for compensation between fixed termini and over a regular route or routes 
at intermittent intervals and not upon an established or fixed schedule. 

(C) IRrecuLAR-Rovutrr Rapriat SerRvice.—An irregular-route radial-service 
carrier is any person who or which undertakes to transport property or any class 
or classes of property in interstate or foreign commerce by motor vehicle for 
compensation over irregular routes from a fixed base point or points to points or 
places located within such radial area as shall have been fixed and authorized by 
the Interstate Commerce Commission in a certificate of public convenience and 
hecessity, or permit, or from any point located within such radial area to such 
carrier’s fixed base point or points. 

(D) Irrecutar-Routre Nonrapiat Service.—An irregular-route non-radial- 
service carrier is anv person who or which undertakes to transport property or 
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any class or classes of property in interstate or foreign commerce by motor vehicle 
for compensation over irregular routes between points or communities located 
within such general territory as shall have been defined geographically and au- 
thorized in a certificate of public convenience and necessity, or permit, and any 
other points or communities located within the same general territory without 
respect to a hub community or a fixed-base point of operation. 

The next attempt of the Commission to define irregular-route 
operations as contrasted to regular-route operations was in Trans- 
portation Activities, Brady Transfer & Storage Co. (47 M. C. C. 23), 
decided February 3, 1947. The Commission in that case set forth 
eight criteria which it deemed to be indicative of regular-route opera- 
tions. These criteria become important at this time because they 
are the basis for the language used in S. 2358. : 

The criteria which the Commission regards as being indicative of 
regular-route operations are: (1) a predetermined plan; (2) the charac- 
ter of traffic, that is, whether the carrier handles predominantly 
truckload traffic or handles a great volume of less-than-truckload 
shipments of miscellaneous freight; (3) the character of solicitation 
engaged in by the carrier; (4) the maintenance of terminals at a point 
other than the carrier’s base coupled with the consistent movement 
of a substantial volume.of less-than-truckload shipments between 
such terminals; (5) the adherence to fixed routes; (6) whether the 
carrier has fixed termini; (7) the periodicity of service, that is, the 
extent that the service rendered is repetitive in character; and (8) the 
observance of fixed schedules or their equivalent. 

The Commission in the Brady case said that none of these criteria, 
except possibly the strict observance of a published schedule of de- 
partures and arrivals, is conclusive on the question of a regular-route 
operation, and the Commission added that a bona fide irregular-route 
carrier may under conceivable circumstances do many things sugges- 
tive or indicative of a regular route, even a combination of them, with- 
out unlawfully converting its operation into one over regular routes. 

This certainly is true because there is nothing in the present law 
that provides that a carrier performing transportation over irregular 
routes may not operate pursuant to a predetermined plan, must 
transport a different type of freight than transported by carriers per- 
forming transportation over regular routes, may not solicit less-than- 
truckload shipments of miscellaneous freight, may not maintain 
terminals and call stations at points throughout the territory served 
by it, may not use the same highways consistently between particular 
points, or may not dispatch freight on established schedules. 

Furthermore, a review of the decisions of the Commission proves 
beyond any doubt that the members of the Commission and their staff 
did not use any of these criteria in determining what type of certifi- 
cate should be issued to motor common carriers in the early days of 
regulation when most of the present certificates were granted. 

Most of the certificates issued during the first 5 years of regulation 
were issued under one or two procedures. First, by far the great 
majority of all certificates are those issued in informal] “grandfather” 
proceedings in which the field staff of the Commission conducted an 
investigation into the operations conducted by the applicant carrier 
and recommended to the Washington office of the Commission the 
specific type of authority which should be issued; and second, cases 
which could not be settled in this manner were referred to examiners 
of the Commission or joint boards composed of representatives of 
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State Commissions in which the proposed operations were to be con- 
ducted, and the reports and recommended orders of these examiners 
and joint boards became effective as the order of the Commission. 

A review of the first 20 volumes of the motor-carrier decisions of the 
Commission will reveal that the ratio of decisions therein which are 
recommended orders of joint boards or examiners to which no excep- 
tion was taken by any party and which was not stayed by the Com- 
mission to those in which a report of division 5 was released is at least 
10 to 1. 

I might add there that just about that time the volume of these 
became so great that the Commission discontinued publishing them 
in full in its reports and just put in a little brief of them in an appendix 
to each volume. 

We have searched in vain through these decisions of the Commission 
to find some clue to what was meant by the use of the term “regular 
routes’ or “irregular routes’’ other than to indicate that the carrier 
would use specified highways or would not use specified highways. 

The United States was divided into 16 motor-carrier districts with 
a district director and from 4 to 8 district supervisors in each 
district. All of the certificates and permits issued without a formal 
hearing were based upon the reports and recommendations of these 
district supervisors, cleared through the district directors. 

The use of particular terms to describe particular operations de- 
pended upon the interpretation given such terms by the men who 
made the recommendations. ‘The terms selected in one district to 
describe a particular operation frequently were not used in any other 
district. If a carrier did not move freight between the intermediate 
points on a particular highway, many district directors and supervisors 
did not deem it necessary to limit the operation to a specified highway 
or highways. In other districts the directors and supervisors specified 
highways wherever possible because they believed it would be easier 
to police such operations. 

Further evidence that the two terms were used only to distinguish 
between the use of specified highways and unspecified highways is 
the fact that there are numerous permits granted to contract carriers 
which limit the operations to one over specified highways. 

In the first volume of the reports I believe there are more permits 
granting authority over specified highways than there are otherwise. 
l am sure that is true. 

In McBroom Contract Carrier Application (1 M. C. C. 425), 
decided January 25, 1937, the Commission granted the carrier a 
permit authorizing his operations over irregular routes explaining its 
action as follows: 

Applicant’s operations will be limited to transportation, to specific destinations, 
of a single commodity manufactured at Woodbury, and no intermediate points 
not specified herein will or can be served under the authority granted. Under the 
circumstances cited, there is no necessity for placing applicant at a disadvantage 
by confining his operations to regular routes, as the distribution of cheese from 
Woodbury to the points in question can be accomplished with greater economy 
and expedition by permitting him to use irregular routes. 

In Takin Common Carrier Application (3 M. C. C. 88), decided 
September 9, 1937, the carrier was granted a certificate authorizing 
its operations for part of a haul over irregular routes and the remainder 
of the haul over a specified highway. ‘The explanation for this action 
is as follows: 
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There was some objection by the State of Iowa to applicant’s request fo; 
authority to operate over irregular routes as a common carrier of packing-hows. 
products and dairy products from points in Iowa to Chicago. his was diy 
apparently, to the fact that applicant withdrew, at the hearing, his request fo, 
authority to operate from many of these same points as a common earrier 0! 
commodities generally, over specified regular routes. Authority for operatic: 
over irregular routes should be granted only where such privilege is absolute|, 
necessary due to unusual conditions or the character of the traffic, and shou): 
be avoided wherever it is practicable to specify regular routes. In the instan: 
case, due to the practice of loading in transit, which may necessitate circuitons 
movement through the various stop-off points, it is not considered practicable {o 
confine the entire operation to regular routes, but regular routes will be prescribe: 
for those portions of the operation extending east of Independence, Iowa. TT) 


irregular routes converge at that point into two routes only, which are traversed 
from there to Chicago alternatively, the route to be used depending upon wher 
loading is to be completed in transit. 

In Midland Truck Lines, Ine., Common Carrier Application 
(3 M. C. C. 552), decided November 23, 1937, the carrier was granted 
authority to transport general commodities over regular routes 
although for part of its operation it had requested irregular-route 
authority. The Commission in this case said: 

The applicatior seeks authority to continue an “irregular route’’ from Paduca! 
to points in southern Illinois. The president of applicant, who was a member of 
the former partnership, testified that the points served in this operation are 
Vienna, Marion, Carbondale, DuQuoin, Pinckneyville, and points similarly located, 
all on the regular route between Paducah and St. Louis. It appears that the on!) 
irregularity has been due to the scarcity of traffic. There is no evidence of an) 
operation to or from a point not located on a regular route. 

In Olson Common Carrier Applications (20 M. C. C. 623), which 
is a decision of Division 5 of the Commission, decided November 24, 
1939, an applicant who was the only motor carrier serving a small 
town in Wisconsin, and who for several years had made two scheduled 
trips each week to Minneapolis and St. Paul and return, was granted 
authority over irregular routes between Alden and Star Prairie, Wis., 
on the one hand, and, on the other, Minneapolis and St. Paul. There 
was only one direct route and it is very apparent that authority ove: 
irregular routes was granted because no intermediate points were 
involved. 

I cite these cases to show that for several years after the advent of 
Federal regulation, the Interstate Commerce Commission did not. use 
the terms “regular routes’? and “irregular routes’ to describe fre- 
quency of service, or type of freight transported, to the number and 
character of terminals maintained, or the character and extent. of 
solicitation indulged in by the carrier, or the ratio of truckload and 
less-than-truckload shipments transported. 

The Congress has declared the national transportation policy to be 
to provide for fair and impartial regulation of all modes of transporta- 
tion subject to the provisions of the act, so administered as to recog- 
nize and preserve the inherent advantages of each; to promote safe, 
adequate, economical, and efficient service and foster sound economic 
conditions in transportation and among the several carriers. 

We do not believe this can be accomplished if there is written into 
the law a definition of the exact operations which one type of carric: 
is required to conduct and there is no similar definition of the opera- 
tions which its competitors are required to conduct. 

There is no reason to require the Commission to write into a cer- 
tificate authorizing transportation of property over an unspecified 
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route or routes or between unspecified termini a requirement that the 
carrier shall serve indiscriminately the territory within which it is so 
authorized to operate, and its service therein shall be on call, inci- 
dental, nonscheduled, and unperiodical in nature, or a provision that 
such carrier shall not by solicitation, advertisement, or by a course of 
dealing practice, or otherwise, lead shippers to believe or understand 
that they may rely upon a continuous regularity of service by such 
carrier over any specified route or routes, or between fixed termini, 
within such territory, unless the Commission also is required to write 
into the certificate Which authorizes transportation of property over 
a specified route or routes and between fixed termini that such carrier 
must maintain scheduled and periodical service and that he must 
publish schedules available to the general public which will show the 
exact regularity of service over such route or routes and between such 
fixed termini. 

We are not advocating that such requirements be placed upon the 
Commission for either type of carrier, but we believe that a careful anal- 
ysis of the operations of all certificated carriers today compared with 
the operations of such carriers on June 1, 1935, would reveal that there 
are aS Many carriers granted authority to transport property over 
specified routes that today are maintaining only a nonscheduled on- 
call service as there are carriers authorized to transport property over 
unspecified or irregular routes which are maintaining any kind of 
periodicity of service. Many of the large regular route carriers have 
numerous segments of their routes which are served only on a non- 
scheduled on-call basis. 

There is no provision in the Interstate Commerce Act which grants 
the right to a motor carrier authorized to operate over regular routes 
to change its operation from a scheduled service to a nonscheduled 
service and denies the right to a motor carrier authorized to operate 
over irregular routes to change its service from a nonscheduled to a 
scheduled service, but that is exactly what the Congress is being asked 
to do in this instance with respect to carriers authorized to operate 
over nonspecified or irregular routes. 

The vs distinction which the act makes between operations over 
regular routes and those over irregular routes is the conduct of oper- 
ations between fixed termini. Section 208 (a) provides that any cer- 
tificate issued under sections 206 or 207 shall specify the service to be 
rendered and the routes over which, the fixed termini, if any, between 
which, and the intermediate and off-route points, if any, at which, 
and, in the case of operations not over specified routes or between 
fixed termini, the territory within which the motor carrier is authorized 
to operate. 

If the Commission, pursuant to this instruction in section 208 (a), 
had specified in each certificate the exact service which the carrier 
must render thereunder, there would be no occasion for a representa- 
tive of the so-called regular route motor common carriers to come 
before this body and request that something be written into the law 
which would handicap their competitors in the conduct of their 
operations and thus inure to the benefit of the regular route group. 

It is the position of our conference that there is no need to amend 
the law in any respect. If the Interstate Commerce Commission 
desires to specify the exact operations which a carrier may conduct 
when it grants a certificate authorizing operations over irregular 

96736—52——36 
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routes, it has full power to do so at this time. Likewise, if it desires 
to specify the operations which a carrier must conduct when it js 
authorized to transport general commodities over regular routes, it 
may do so under present provisions of the act. 

We believe the Commission has not done so because there has not 
been a need for either type of restriction written into operating 
authority. It was amply demonstrated in the Brady case that the 
Commission can handle the situation when a carrier exceeds the scope 
of its authority under the certificate issued to it. 

The so-called irregular route motor common carrier probably takes 
advantage of the flexibility and the inherent advantages of transpor- 
tation by motor vehicle to a greater extent than any other type of 
for-hire carrier. He does not attempt to mimic the rail carriers in 
their handling of miscellaneous freight, but does hold himself out to 
perform a distribution of miscellaneous freight which cannot be per- 
formed by the rail carrier limited to its fixed trackage and cannot be 
performed by the regular route common carrier which confines his 
operations to specified highways. 

There are thousands of communities in this country today and more 
thousands of small crossroad stores and other places outside incorpo- 
rated communities that would not have the transportation service 
available to them at this time if the operating authorities of irregular 
route carriers were limited in the manner proposed in this bill. 


(Subsequently, the chairman inserted the following statement in 
the record; due to Mr. Maltby’s illness he was unable to deliver the 
statement personally: ) 


STATEMENT OF JoHN E. Matrsy, Vick PRestipENT, Daruine Freieut, INc., 
GRAND Rapips, MicuH. 


Iam John E. Maltby, vice president in charge of operations of Darling Freight, 
Inc., a motor common carrier with its headquarters at Grand Rapids, Mich. [| 
was chairman of the Irregular Route Common Carrier Conference of ATA until 
October 1951 and now am chairman of its board of directors. 

I have been connected with motor carriers in Indiana, Illinois, and Michigan 
for many years and am familiar with the operations of those which are predomi- 
nantly regular route in character as well as the so-called irregular route carriers. 
Darling Freight has interstate operating authority over a network of specified 
highways in Michigan, but its principal interstate authority is over irregular 
routes between all points in southern Michigan, on the one hand, and, on the other, 
St. Louis, Mo., Louisville, Ky., Omaha, Nebr., and a large area in Indiana, Illinois, 
Iowa, Minnesota, and Wisconsin. 

The officers of Darling Freight have studied the provisions of 8. 2358 in an 
effort to determine what effect it would have on our operations if it became a law, 
and we are unable to construe it. One part of the bill says we must serve the public 
indiscriminately, but another part says we must not cause shippers to believe 
that they may rely on us for a continuous regularity of service between termini 
Still another part apparently says we may serve a particular shipper with some 
degree of regularity. It is all so contradictory and confusing that we would spend 
the next 17 years in litigation before the Commission and the Courts to determine 
if we may continue to do what we have been doing for the past 17 years. 

I believe the operations of Darling Freight are typical of those conducted by 
so-called irregular route carriers that handle traffic between a base area and all 
points in a defined territory. We have terminals at 11 points in Michigan and 
at Indiana Harbor, Ind., Milwaukee, Wis., St. Louis, Mo., and St. Paul, Minn. 
The shippers using our services know that our trucks move from and to each of 
these terminals every day, and that we will accept either a truckload or a less-than- 
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truckload shipment at any of these points for prompt delivery at any point covered 
by our operating authority. 

We would not accept a shipment at St. Louis for delivery in Omaha, St. Paul, 
Milwaukee, or Chicago because that is not within our authority, but we move 
and always have moved, shipments between certain points in Michigan, on the 
one hand, and, on the other, St. Louis, Milwaukee, and certain other cities in our 
territory. The shippers who use this service know that it is overnight between 
most of such points and rely upon us to perform such services. This is not an 
incidental service; it is a carefully planned one, meeting the transportation require- 
ments of the shipping public as we have found them to exist in this territory. 
Must we, if S. 2358 is enacted into law, discontinue these operations because they 
are not incidental and because they are reliable? 

There are certain of our operations which are conducted with regularity for 
particular shippers and would fit the requirements of the bill, but often, to conduct 
these services, we must tie them into operations which do not fit the pattern set. 
For the Nash- Kelvinator Co. we transport property from Saginaw, Mich., to its 
plants in Wisconsin on a daily basis. This shipper does not have sufficient 
tonnage moving in the reverse direction to balance the outbound movement. For 
this reason we have a terminal at Milwaukee and solicit business moving out of 
Wisconsin to points in Michigan which we are authorized to serve. The shippers 
using this service know that we have vehicles in Wisconsin on a daily basis that 
are available for traffic moving into Michigan. These same shippers know 
by using our service the time required to transport this traffic. By this course of 
conduct we have developed a service from certain points in Wisconsin to certain 
points in Michigan which the shipping public relies upon. The only way in which 
we could discontinue following this practice would be to return our vehicles to 
Michigan points empty. If we did, we would have to charge more for the out- 
bound services and perhaps lose the business. It would hardly seem to be in the 
public interest either to force us to lose this business or increase our rates simply 
because we were required by law to conduct an uneconomical transportation 
service. 

I formerly was traffic manager of a motor carrier with authority to transport 
general commodities, and many specified commodities, over irregular routes 
between most of Ohio, Indiana, and Illinois and numerous points beyond those 
States. One of its important operations was the transportation of roofing mate- 
rials from plants in the Chicago area to destinations in central Indiana. All of 
the roofing shippers knew that a truckload or a less-than-truckload tendered to 
the carrier today would be delivered tomorrow morning. The only competition 
encountered for such traffic was from contract carriers. ‘That same carrier for 
many years has transported glass jars and bottles from the manufacturers to food 
processors and bottlers of beverages on schedules that are coordinated with the 
plant operation of both the consignors and the consignees. It renders this service 
indiscriminately for plants at Marion, Gas City, Winchester, and Muncie. 

The irregular-route carrier endeavors to provide a truck service which best fits 
the needs of the shippers in his territory. If a manufacturer gathers supplies and 
parts from numerous points in a territory, the carrier works out a schedule that 
enables him to pick up the supplies and parts and bring them into the plant in 
the most economical manner. He also distributes merchandise in a territory by 
combining shipments to those points the combination of which results in the most 
efficient and economical operation. In doing this his service may be periodical 
and repetitive in character. There is nothing incidental about it. 

We believe the sole purpose of this bill is to make the operations of an irregular- 
route carrier less economical in order that other carriers will have a competitive 
advantage. Even though we have trucks in St. Louis each day capable of handling 
all freight tendered us that day into Michigan, we would be expected to juggle the 
traffic tendered to us at St. Louis in some manner so that shippers at St. Louis 
would not tender us freight one day expecting it to be delivered in Michigan the 
following day. Since we are common carriers we are under the obligation to 
accept the freight, and the only way we could avoid establishing a reputation for 
overnight service ‘would be to render a service less, prompt than we are capable 
of performing. SF RE AE ERIS Oe EE 

There are many motor carriers in central territory who operate over specified 
routes that handle traffic between the principal cities in Michigan and St. Louis 
or Chicago in substantially the same manner that we operate between these 
points. They have increased their tonnage and revenues at as great or greater 
rate as we have, but we see no reason to improve our competitive position by 
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imposing some inefficient and uneconomical limitations on them. Our business 
has been built on service and we believe that is as it should be. 

If an irreguiar-route carrier is required to maintain a nonperiodical, und 
pendable type of service, the same amendment to the law should require regular 
route carriers to publish ‘time schedules and to operate their vehicles only on suc! 
time schedules regardless of the amount of freight available. It is not fair to the 
carriers or the shipping public to establish one requirement without the other. 
We believe there is no need for either requirement. The Commission has fi! 
power at this time to specify in a certificate the character of the operations whic, 
the carrier must conduct thereunder. 

I thank you for this opportunity to appear before your committee. 


The CHairMan. Mr. J. C. Weaver. 


STATEMENT OF J. C. WEAVER, TRAFFIC MANAGER, THE TRANS. 
PORT CORP., BLACKSTONE, VA. 


Mr. Weaver. My name is J. C. Weaver. I am general traffic 
manager of The Transport Corp., a motor carrier with headquarters 
at Blackstone, Va. Our company is engaged in the business 0! 
transporting property by motor vehicle in both interstate and intra- 
state commerce. We have a certificate issued by the Interstate 
Commerce Commission which autborizes our interstate services. 
Between certain points we are authorized to transport general com- 
modities over regular routes and within a described territory we are 
authorized to transport general and special commodities over irregular 
routes. A part of the authority is limited, permitting only the trans- 
portation of truckload lots. 

As common carriers our company is obliged under existing law to 
serve the public, and the certificate issued by the Commission requires 
that we perform a reasonably adequate service. We have been to the 
very best of our ability fulfilling these obligations. In my opinion th: 
provisions of S. 2358 ‘would make it impossible for us to fulfill these 
obligations and, to the extent that the shipping public relies upon ou: 
services, it would suffer. 

We, like most successful carriers, have many shippers who have use« 
our services for many years, and have relied upon the same to fulfil! 
certain of their transportation requirements. 5S. 2358 has as its pur- 
pose restricting the services of irregular-route common carriers 
Most of the services which we conduct are over irregular routes pur- 
suant to authority issued by the Commission. Any restrictions 
imposed upon this authority impedes our services and our shippers, in 
turn, will suffer because the transportation facilities available to them 
will have been diminished. The foregoing criticism, I recognize, is 
general in nature, but is nonetheless true. 

With the Committee’s indulgence I would now like to detail certain 
specific objections to this legislation. 

The first restriction imposed limits the holding out which we may 
make as an irregular route common carrier. As common carriers 
we must and do hold out our services to the general public by solicita- 
tion, advertising, and by course of dealing or practice—the course of 
dealing or practice being the actual services performed. 

S. 2358 would prohibit us from holding out through any of these 
means a service over a particular route or between particular points 
a service upon which the shipping public may rely as being continuous 
and regular. Our certificate authorizes in part the transportation of 
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general commodities between Richmond, Va., and all points in North 
Carolina. Under this bill could we advertise overnight service to 
all points in North Carolina out of Richmond? Could we in con- 
. tacting our shippers offer such service, or could we actually perform 
the same? If we do, must we caution our shippers not to rely upon 
r. our service between Richmond and any “fixed termini’ tin North 
I Carolina? The impracticability of compliance with such a require- 
ment is amply illustrated by one of our operations. We transport 

leaf tobacco from Durham, N. C., to Richmond, Va., on a daily 
basis for a particular shipper, and, in the reverse direction we 

4 attempt to load our vehicles. The shippers which we serve at Rich- 
mond realize that we have trucks moving to Durham daily and offer 
‘ us freight for this point. Would we have to discontinue this course 

of conduct? If so, we would have to either give up the traffic moving 
in both directions or give up the traffic moving from Richmond to 
Durham and thus move our vehicles one way empty. If we took 
. such action I believe that we would be violating the law and the terms 
of our certificate because we would not be holding our services out to 
the public nor would we be providing a reasonably adequate service. 
The second restriction in the bill is not altogether clear to me. I 
take it to mean that an irregular-route carrier may not operate with 
continuing regularity over a specified route or between fixed termini 
pursuant to a predetermined plan, time schedule or approximate time 
schedule, unless such service is performed for a particular shipper. 
This restriction is very indefinite. What constitutes continuing 
regularity? One truck a day? Two trucks a week? Ten trucks a 
month? I presume that the Commission will have to make this 
determination in each individual case brought before it. What is 
meant by “fixed termini’? Must the carrier have terminals located 
at a point in order for it to be considered a “fixed termini’? Must the 
terminal be equipped with docks for the handling of 1. t. |. freight? 
Here is another problem for the Commission. What constitutes a 


d ; predetermined plan? If the carrier employs an intelligent dispatcher 
‘1 who attempts to obtain maximum utilization of the vehicles available, 


is that a predetermined plan? These are all troublesome questions 
which will undoubtedly create a great deal of litigation. 

If the bill accomplished any constructive purpose, it might be in 
the interest to enact it into law in spite of the uncertainties, but in 


_ my opinion it does not. This bill evidently was patterned after the 
- representations made by the regular route common carriers when ap- 
™ pearing in Senate Resolution 50. This group is simply attempting to 
a gain a competitive advantage. They believe that if they can tie the 
" hands of their competitors in sufficient regulatory red tape, they will 

be able to attract certain business that is now being transported by 
= such competitors. If their motive in urging this legislation was simply 


to draw a line of distinction between regular and irregular route car- 
riers, why was it not suggested that a regular-route carrier be defined 
of é as one operating on published time schedules? The answer to this 
question is obvious; they do not want to be compelled by law to 
maintain regular scheduled service. But if the irregular-route carriers 
are prohibited from so doing, where is the public to look for such 


Ts 


‘Se 


ts : : : 
< service if not the regular-route carriers? 
of We do not believe that it is necessary to impose on either type of 





carrier any more regulation. The public is being well served and the 
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carriers are prospering, and it hardly seems desirable for Congress to 
pass legislation which has as its purpose hamstringing one group of 
carriers for the competitive aarentegs of another. Furthermore, the 
Commission has authority under the law as it is now written to classify 
these two types of carriers. We respectfully submit that S. 2358 is 
not only unnecessary but contrary to the best interests of the public. 

I would like to make certain other comments on the bill, if I may, 
sir. 

The CuarrMan. Certainly; we would be glad to have you. 

Mr. Weaver. As I read the bill, it does not apply to all irregular- 
route authority. The bill runs to transportation of property over 
unspecified routes between unspecified termini. Now, there are many 
certificates authorizing specific commodities between specified points, 
and other certificates authorizing general commodities over irregular 
routes between specified points. 

S. 2358, lines 6, 7, and 8 of page 1, appear to exempt such certificates 
from the requirements of the bill. 

In the same certificates, carriers may, and many do, hold authority 
to transport general or specified commodities over unspecified routes 
or between unspecified termini. As to that type of certificate, this 
bill requires carriers to serve the latter territory indiscriminately, but 
prohibits certain things, to the end that shippers may not rely upon 
carriers’ regularity of service between any points it is authorized to 
serve. 

Such conduct is not prohibited as to that portion of a carrier's 
authority between specified points. The bill permits a carrier to 
operate with continuing regularity under a predetermined plan or 
approximate schedules to meet the demands of a particular shipper 
where the character or volume of traffic requires continued and re- 
peated movements over the same route or between specified points, 
but the carrier may not tell a shipper, either by solicitation, advertis- 
ing, or by a course of dealing, that he may rely upon the very thing 
the bill permits a carrier to do. 

How can a carrier comply with all of these conflicting provisions 
and at the same time serve its territory indiscriminately? The bill 
itself requires a carrier to discriminate between shippers, one of whom 
may know from experience or otherwise that an irregular route ear- 
rier can serve him on continueus and repeated movements between 
given points, or over given routes, while another shipper similarly 
situated and perhaps shipping the same commodities between the 
same points does not know this and the carrier is forbidden to inform 
him of the facts by word or deed. 

Stopping in transit at intermediate points to complete loading or 
to partially unload is a service that carriers are able to perform for 
shippers and that it is of considerable value is attested by its wide- 
spread use. It is essential that a shipper know the route to be traveled 
so that he may avail himself of this service. How is the shipper to 
know this if the carrier is forbidden to work out a predetermined plan 
with him? 

The difficulty with the problem of attempting to distinguish be- 
tween an irregular and a regular-route common carrier lies im the fact 
that there is no difference except that one is confined to specified 
routes and points while the other is not. A carrier is either a common 
carrier, with all of a common carrier’s duties, ebligations, and priv- 
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ileges, or it is not. If we are denied the right to solicit, advertise, or 
otherwise act as a common carrier, I, for one, expect to fight for dif- 
ferential rates lower than those of regular-route common carriers, 
based on the inferior service we will be permitted to offer our patrons. 

Now, going back to the establishment of routes in the beginning, I 
never have been able to find where the district supervisor, or the dis- 
trict director had any role to judge whether a carrier coming before 
it was entitled to a regular route or irregular-route certificate. 

In the case of our own company, the gentleman handling the ap- 
plication at the time was under the impression that he was a contract 
carrier, so he presented his evidence in the nature of actual move- 
ments to the district supervisor and came out with an irregular-route 
certificate. At that time we were doing exactly what we are doing 
today. We were running daily between certain points, hauling less- 
truckload freight, distributing it, and so on. We were certainly en- 
titled to a regular-route certificate over that portion of the operation. 

Now, had we known, or had we any intimation whatever that any 
attempt would be made to restrict us later on, as is now being done, 
we would not have accepted that certificate. I think we could have 
proven that we were entitled to regular routes. But we were then 
under the impression—and I still am—that an irregular-route carrier 
has every right that a regular-route carrier has, plus the additional 
fact that his service is more flexible, he can go over any highway he 
desires between the two points, whereas the regular-route carrier is 
restricted between certain points on certain highways. 

The CuarrMan. You think an irregular carrier has a better certifi- 
cate than a regular carrier? 

Mr. Weaver. Yes, I do, and I think the Commission recognized 
that in this Takin common-carrier application which Mr. Dillon 
inserted in the record, and he read that part of it that makes me 
believe the Commission said the same thing: 

Authority for operation over irregular routes should be granted only where such 
privilege is absolutely necessary due to unusual conditions or the character of the 
traffic, and should be avoided wherever it is practicable to specify regular routes 

While that was not done in many cases, it was not done in our case, 
we certainly had a regular route over certain lines of our operation 
and were entitled to that kind of certificate. But believing we were 
getting that plus something else, we did not object to it. 

The CHarrMan. Well, your statement is very logical. 
Mr. Weaver. I thank you for the privilege of appearing. 
The CuHarrmMan. Mr. Clark. 


STATEMENT OF DANA L, CLARK, JR., PRESIDENT OF BLUE LINE 
EXPRESS, INC., AND DANA TRUCKING CO., INC. 


Mr. CuarKk. My name is Dana L. Clark, Jr. I am president of 
Blue Line Express, Inc., and Dana Trucking Co., Inc., both of which 
are motor common carriers holding certificates from the Interstate 
Commerce Commission. The two companies are operated separately 
and the vice president of Dana Trucking is in charge of the actual 
operations of that carrier. It has authority to operate as a Common 
carrier of general commodities over irregular routes between New 
York City and the adjacent counties in New Jersey, on the one hand, 
and, on the other, points in defined areas in Connecticut, Rhode 
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Island, and Massachusetts. It also transports textile-mill products 
between New Hampshire and the New York-New Jersey area. 

Blue Line has some authority over irregular routes and some over 
specified highways in New Hampshire and Massachusetts, but we 
always have considered the operation to be what is generally know) 
as an irregular-route operation. I was operating the Blue Line Express 
when the motor carrier act was passed and prepared the application 
pursuant to which a certificate was granted the grandfather provisions 
of the new law. The present certificate includes these grandfather 
operations plus authority in the same general territory purchased 
from other carriers. 

When our grandfather application was under consideration, there 
was no definition of ‘regular routes” and “irregular routes” in the 
act or elsewhere, and the only question asked of us was whether we 
followed specified highways and moved shipments between the inter- 
mediate points on such highways. Since our service was principally 
between the textile points in New Hampshire and Vermont, on the 
one hand, and, on the other, textile mills and producers of supplies for 
textile mills in Massachusetts and Rhode Island, the representatives 
of the Commission who processed our application did not deem it 
necessary to limit us to specified highways. 

We serve the textile industry in New England and a substantial 
part of such operations follow a fixed pattern that has varied through 
the vears only as the demands for service have increased or decreased. 
We also handle a substantial quantity of general merchandise freight 
for other shippers and receivers of freight in our territory. At this 
time, approximately 75 percent of our tonnage is from or to textile 
mills, and 25 percent for others. We do not know what our status 
would be if S. 2358 became a part of the act. The language of the 
bill is so confusing that we are unable to apply its provisions to our 
present operations. 

We serve indiscriminately all shippers who can, and desire to, use 
our facilities. Our service is of an on-call nature in that we do not 
publish time schedules, but it certainly is not incidental. It is quite 
the contrary. Our operations are carefully planned to fit the needs 
of our customers. If periodical means repetitive in character, our 
service is periodical because some transportation is so repetitive in 
character that any substantial lapse in such service would cause plant 
shut-downs. 

We do not advertise arrival or departure times but the mills in New 
Hampshire know that shipments received by us today at any of the 
points in New Hampshire will be in Boston, Providence, Fall River, 
or New Bedford in a few hours and will be in New York City tomorrow 
morning. They know that we will give the same service on mil! 
supplies inbound to the mills in New Hampshire. Past performance is 
the best proof any carrier can offer of its ability to render dependable 
service. If we are forbidden by a course of dealing or practice to lead 
shippers to believe that they may rely upon a continuous regularity 
of service, we might as well go out of business. 

We do not assure apy shipper that his goods will move over 4 
specified: route but our shippers know that the most practicable route 
between Nashua, N. H., and Boston, Mass., is United States Highway 
No. 3, or that the most direct route between Providence and Nashua is 
United States Highways Nos. 1 and 3. We could not vary our use ol 
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highways to any appreciable extent and exercise proper control over 
the safety of our operations. 

For this reason, there is no difference between the operations which 
we conduct over the specified highways in our authority and the 
operations from and to points where we are not confined to specified 
highways. 

There is no more need to put in the Interstate Commerce Act a 
definition of operations over irregular routes than there is a need to 
define the operations which a motor carrier over regular routes must 
conduct. Many of the so-called regular-route carriers in New England 
do not meet the tests which the Commission set forth in its decision 
in the Brady case to determine if regular-route operations are con- 
ducted. Rigid requirements imposed on motor carriers holding either 
type of authority would destroy the flexibility of transportation by 
motor vehicle. 

The amendments proposed in S. 2358 or any legislation similar 
thereto is not necessary or desirable. 

I wish to thank the committee for this opportunity to appear and 
present my views. 

The CuarrMan. We are glad to have vou appear. Thank vou. 


Unitrep States SENATE, 
ComMITYrEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Tuesday, April 1, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF SAMUEL FRASER, EXECUTIVE VICE PRESIDENT, 
INTERNATIONAL APPLE ASSOCIATION 


Mr. Fraser. We oppose S. 2358. We have submitted that to 
many of our members because we regard it as vital to permit the 
truck go over certain routes and serve certain markets. This pro- 
posed legislation would restrict and limit established business to no 
good purpose. No trucking facility servicing a rural area can live 
without solicitation, and without leading the shipper to believe and 
understand that they may rely upon a continuous regularity of service 
between fixed terminii. No trucking facility can exist in a rural 
community unless they have the power to go to the individual shipping 
points to pick up a load. ‘There is no continuity in farming, for in a 
State given to production of vegetables, as, for example, in Mic higan, 
berries may be moving, then peaches, pears, apples, onions, potatoes, 
all moving from specific points and perhaps moving to a fixed terminus 
or to a different terminus, but going over the same route. 

A case in point: Refrigerated trucks may be hauling cherries for 
canning or freezing from northern Michigan during the latter part 
of July or August, and they will deliver them to whatever canning 
plant is in position to handle the business. A regular trucking system 
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may place its trucks on a ferry every night to run them across a lake 
as}Michigan, carrying the loads of produce to points west. The loads 
may be destined for points in Wisconsin, Iowa, Dakotas, and they 
will not be the same destination every day. Later in the season the 
movement may be potatoes, onions, apples from storage, and the 
shipper who may or may not be the grower may be various and the 
destinations will be varied. 

If this bill means what we believe, it has no place. 

One of our New England members advises: 

We would oppose 8S. 2358 for the following reasons: 

1. The majority of regularly scheduled carriers will not handle deliveries in 
terminal markets at night; or, if they do, they have a very substantial extra 
charge. 

2. The rates of regularly scheduled carriers are higher, of necessity, due to the 
large overhead, all of which the growers ultimately have to pay; and, based on 
the prices growers have received for their fruit in this area at least for the past 
4’or 5 years, it would tend to put them that much further into debt. 
f3. The regularly scheduled companies do not know how to handle fresh fruit. 
By this, I mean the loading and unloading and handling of individual boxes on 
and off the truck, so that they will not bruise the fruit. 

All in all, the use of regularly scheduled carriers will conspire to net a grower 
less money, and that is the main reason why we oppose this bill. 


UNITED States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 


Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF ROBERT J. McBRIDE, GENERAL MANAGER, 
REGULAR COMMON CARRIER CONFERENCE, AMERICAN 
TRUCKING ASSOCIATION, INC. 


Mr. McBrips. S. 2358 would amend the Interstate Commerce 
Act “by establishing rules for the operation of irregular common 
carriers by motor vehicle.””’ The “irregular common carriers’ just 
mentioned are those contemplated by Congress in section 203 (b) (14) 
when, in defining common carriers, it referred to their service “over 
* * * irregular routes.”’ 

In section 206 (a) (1) the “grandfather” service of such carriers is 
referred to as a service “within the territory” in which the applicant 
could prove operations. In section 208, which directs that terms and 
conditions of certificates be specified, the operations of these carriers 
are identified by these words: ‘““* * * im case of operations not 
over specified routes or between fixed termini, the territory within 
which, the motor carrier is authorized to operate” [shall be set forth). 
In property certificates issued by the Commission the operations 
question are referred to as “operation over irregular routes.” In 
trade usage they are called “irregular route operations.” 
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During the June 1950 hearings on Senate Resolution 50, this con- 
ference presented some suggestions for a change in the law dealing 
with irregular route operations. The Interstate Commerce Commis- 
sion, even though supported by decisions from the courts upholding a 
distinction found by it to exist between regular and irregular route 
operations, has apparently been unable to enforce the distinction. 

I believe it is fair to say that the Commission would welcome a 
revision in the act more clearly setting forth the services which irregu- 
lar route carriers may perform. It is our emphatic view that clarifying 
language is imperatively needed. 

The irregular route operator has long been known to the motor- 
carrier industry, and the proper scope of his operations long ago 
received study. In spite of an available and constantly expanding 
body of general opinion on the nature of irregular route operation and 
the characteristics distinguishing it from regular route operation, there 
has been a persistent conversion from irregular route service to regular 
route service throughout the history of “Federal regulation. As we 
shall presently develop, irregular route carriers, during the process of 
conversion, have been on notice that conversion is unlawful. Con- 
tentions to the contrary are simply without foundation in fact. 

Before discussing S. 2358 it is important and proper to present an 
historical development of the distinction between regular and irregu- 
lar route service, both as seen within the motor-carrier industry and as 
pronounced by the Interstate Commerce Commission and the courts. 


HISTORICAL DEVELOPMENT 
In 1937 


At the outset of Federal regulation it was generally recognized that 
under Federal law the holder of an irregular-route certificate could not 
engage in regular-route service without authority. The organized 
trucking industry was aware of differences in types of service per- 
formed by motor carriers, and as early as 1937 American Trucking 
Associations established a Carrier Classification Committee to study 
the industry and define the different types of services supplied by the 
different classes of motor carriers subject to the Motor Carrier Act. 
That committee was composed of representatives of all natural divi- 
sions within the trucking industry. (In early 1938 that committee 
submitted a report.) 

As early as August 3, 1937, the Bureau of Motor Carriers promul- 
gated Administrative Ruling 64, dealing with the difference between 
regular and irregular route service. That ruling reads as follows: 

Service within a designated territory over irregular routes is different and 


distinct from service between fixed termini over a regular route. No motor 
carrier may so change the scope of its operations without prior authority from 


this Commission. 

We here emphasize that administrative rulings were widely circu- 
lated, both to the Commission’s field staff, and among motor carriers 
and their attorneys. Administrative rulings of the Bureau of Motor 
Carriers often were formally adopted by the Commission, and the 


ruling just quoted was so adopted the next year in the much-cited 
Thurston case. 
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In 1938 
The Commission in MC-—F-707, Thurston-Purchase-Merritt, 
MCC 358, decided December 9, 1938, approved a purchase applicatio: 
in which Thurston, holding irregular and regular routes, sought to 
purchase certain additional regular routes that were connected to his 


regular routes only by his own irregular routes. Though approvi 
the transaction, the Commission said: 
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It is not clear from the application how through service could be rende: 
without effecting an unlawful conversion of ne route operations int 
regular-route operations in moving freight over U. S. Highway 258 between Sno 
Hill and Kinston. If applicant desires to conduct ‘through (scheduled) regu 
route operations over this highway in order to connect the termini of its ot! 
regular routes, appropriate application for such authority 
should be filed. However, it must be presumed here that applicant, in operati) 
under the unified rights, will maintain such operations within the scope of t 
confirmed operating authority. 

I am trying here to fill in a void that I think has existed, because | 
think the testimony that vou have been given to date doesn’t go into 
all these details. This particular case, decided in 1937, has been 
cited by the Interstate Commerce Commission more than 500 times 

Senator Bricker. Just so the record may be clear, it was decided 

1938 instead of 1937. 

Mr. McBripe. That is right, sir. I expect that on an average of 
once a week in the last 10 years the Interstate Commerce Commission 
has told to the holders of regular and irregular route certificates that 
you cannot convert from irregular to regular except through th 
channels laid down in section 207. ’ 

1 would like to go on because I would like to fill in the history. | 
hope I am not imposing, Mr. Chairman, but there is a void 
record at this time. 

In a footnote to the above quotation, the Commission cited 
approval Administrative Ruling 64 of its Bureau of Motor Carriers 
previously quoted and dise ussed herein. 


In 1939 


Among important early cases distinguishing between regular and 
irregular rights is United States v. Maher, decided in 1938 by th: 
Supreme Court (307 U.S. 148, 83 L. Ed. 1162). 

In the Maher case, the facts, as found by 
stated by the court, were that the carrier, prior to May 29, 193: 
had conducted an “‘irreg’ lar, so-called anywhere-for-hire operation 1 
Oregon with occasional t-ips to points in Washington, over any rout 
adapted to a particular trip. 

On the date mentioned, Maher discontinued his “irregular, an) 
where-for-hire” operation and instituted a “regular operation” over 
fixed route between Portland, Oreg., and Seattle, Wash. The Com 
mission found that he was not entitled to a certificate under t! 
grandfather clause of the statute, either regular or irregular, as li 
had instituted the former after the crucial date, and had abandoned 
the latter at the time of the inception of the regular route operatio! 
and prior to the determination of his application. The Suprem 
Court upheld the Commission, saying: 

ca + * 
construed it, 

The recognized practices of an industry give life to the dead words of a sta! 
dealing with it. In differentiating between operations over the route or ro 


the Commission and 


In making this application of the statute, the Commission prop 
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for which an application under the grandfather clause is made as against opera- 
tions within the territory, Congress plainly adopted the familiar distinction 
between anywhere-for-hire bus operations over irregular routes and regular route 
bus Operations between fixed termini. Such recognition is implicit also in the 
provision of (par.) 208 (a), 49 U. 8. C. A. (par.) 308 (a) that ‘‘Any certificate 
issued under (par.) 206 or 207 shal! specify the service to be rendered and the 
routes over which, the fixed termini, if any between which, and the intermediate 
and off-route points, if any, at which, and in ease of operations not over specified 
routes or between fixed termini, the territory within which, the motor carrier is 
authorized to operate.’’ Since the new regular route of appellee was not in 
existence on June 1, 1935, and the irregular anywhere-for-hire service was not so 
operated, as required by (par.) 206, when the Commission passed upon the 
application for a grandfather certificate, the Commission rightly rejected the 
application. 


In 1940 


In 1940—this is the next year—the American Trucking Associations’ 
carrier Classification committee, previously referred to, followed its 
1938 report with a second report in 1940. In describing the irregular 
route or anywhere-for-hire carrier the committee in the latter report 
unanimously said: 


A good definition of class B common carrier is “any common carrier subject to 
part II of the Interstate Commerce Act who undertakes to transport property 
between shipper-designated points at the direction of the individual shipper.’’ 

So that we may have a better understanding of the type of service rendered by 
class B common carriers, we will mention some of the usual characteristics of this 
class of carrier. A class B carrier usually operates from a base point where his 
vehicles are available for hire. He will operate between any points located within 
a given area. The individual shipper employing him determines when and to 
where each shipment is to be transported. A class B carrier does not offer a 
prearranged schedule to shippers, and, therefore, does not aggregate the ship- 
ments of several shippers to move on a schedule coordinated to the needs of these 
several shippers; however, such carriers may collect or distribute shipments of one 
customer. 

His type of service is as different from the class A type of service as a taxi 
service is from a bus service. The taxi is a useful, needed, convenient carrier; so 
isthe class Becommon carrier. The taxi is for-hire and operates on call; so does the 
class B carrier. One or several persons may employ a taxi to take him or them to 
certain addresses. When the taxi is thus engaged, the patrons have the exclusive 
use of it and the driver does not solicit more passengers who are going in the same 
direction at the same time. 

* * * * * * * 

For added clarity, we will return to our comparison between the taxi and the 
class B carrier. If the taxi, in returning to its base point, follows a streetcar route 
and picks up passengers along the way, charging streetcar fares and offering the 
customers what is in effect a prearranged schedule to the taxi’s base point, it is 
invading the field of the bus line. It becomes a ‘‘jitney,’’ a ‘‘wildcat,” a ‘‘skim- 
mer.” Such an invasion of the bus line field by the taxi has been invariably 
restrained by our cities in recognition of the general public’s dependence upon the 
regularly scheduled transportation service. This pattern must be followed in the 
regulation of property transportation. 


That was the thinking of the industry in 1940, and every natural 
division of our industry participated in those proceedings. I had the 
pleasure of serving on that committee at that time and I can say to 
vou that representatives of the contract carriers and representatives 
of the irregular route carriers took part in that meeting and accepted 
the report. 

In 1941 


In 1941—this is the following year. In 1941 the Commission 
apparently reached the conclusion that it would be desirable to conduct 
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a number of proceedings for the purpose of delineating the differences 
between regular route and irregular route operations. 

Accordingly, it instituted some five formal proceedings, all of which 
were set down for hearing. It then ceased prosecution of violators 
pending disposal of those proceedings. It had formerly prosecuted 
carriers for conversion, but with this case—the main case was the 
Brady case which was designed to end all cases on this matter—the 
Commission cessed the practice of prosecuting, because the question 
was under consideration. Four of those five cases were dismissed 
following purchase of regular route authority. In other words, in 
four of the five cases the operators knew they were out of bounds 
and they made up the deficit by purchasing regular route rights and 
then conducted their operations henceforth under their regular route 
certificates. 

The fifth, known as Investigation of Transportation Activities of 
Brady Transfer & Storage Co., MC—C246, instituted in 1941, is the 
leading case on this subject. After 3 years of investigation, the 
Commission announced that its Division 5 bad released a tentative 
order which would not become effective until further consideration, 
and all persons and public bodies interested in the general question 
of what constitutes a regular route service in contradistinction to an 
irregular route operation were invited without formal intervention 
to express their views. 

The next is 1946. 

Senator Bricker. Have you got that final record? 

Mr. McBripe. Yes, sir. Iam going to come to it later chrono- 
logically. 

Senator Bricker. Very well. 

In 1946 

Mr. McBripe. In Falwell v. United States (69 F. Supp. 71) th 
Federal district court on December 21, 1946, sustained a Commission 
decision denying, to a regular route carrier, authority to join two 
regular route segments by purchase of a connecting or intervening 
irregular route. 

Senator Bricker. That is the same question you had back in you 
first, one. 

Mr. McBripe. Yes, but there are different phases of it. If I may 
answer that, sir, | think the Commission by 1946 had found out that 
those carriers who had been admonished to maintain the separate 
characteristics of the different types of operations were not in fact 
doing it. The record in the Thurston case was grounded on the as- 
sumption that the carriers knew what they were doing, they were 
motor carrier operators and they could easily distinguish between 
the two types and the Commission assumed—and I presume rightly— 
that they would do that, that they would comply. As I say, it has 
been cited about once a week since that time, and I should say that my 
good friends, the Irregular Route Conference, our brothers in ATA, 
were participants in this case I am about to discuss, in the Falwell 
case. They naturally endeavored to use it as a vehicle to straighten 
out their problem. 

Answering specifically the plaintiff's contention that there is no 
distinction between regular and irregular routes, and that an irregular 
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route carrier possesses all the rights of a regular route carrier, and 
more, the court said: 


With this contention we cannot agree. To do so would grant to holders of 
irregular-route certificates a free hand to operate as they chose; to operate irregu- 
larly over such parts of the territory as they might choose and to establish regular- 
route operations where they so desired. An irregular-route certificate would be 
authority to conduct either or both forms of operation at the carrier’s choice. 
It would nullify the distinction between regular and irregular route carriers and 
would nullify the power of the Commission to establish and maintain compre- 
hensive and efficient service adjusted to the public need and free from destructive 
competition between carriers. 


So I think it is fair to say that along about thistime our good 


friends should know what the intention of the Commission is and 
what the intention of the Court is. 


In 1947 


On February 31, 1947, Division 5 announced its Brady decision 
(47 M. C. C. 43), laying down some eight or nine criteria by which to 
identify regular route operations. W hile finding that Brady had un- 
lawfully engaged in the furnishing of regular route service and that a 
cease-and-desist order should be issued against him, that decision 
failed to accomplish what the Commission and the trucking industry 
had been waiting for over the vears. 

On March 31, 1947, the Supreme Court affirmed the decision of the 
lower court in the Falwell case (330 U.S. 807). 


In 1948 


On September 3, 1948, a Federal district court recognized the dis- 
tinctions between regular and irregular route service found by the 
Commission in the Brady case, and upheld the Commission (80 F. 
Supp. 810). Speaking of the question whether Brady had simply 
increased the quantity of its service, or, on the contrary, had changed 
the type of service rendered, the district court said: 


* * * For it cannot be seriously contended that the act of Congress does 


not contemplate two types of common carrier, i. e., win ‘gular route carriers and 
regular route carriers. United States v. Maher ( wt U. 148, 155, 59S. Ct. 768, 
83 L. Ed. 1162); Crescent Express Lines, Inc. v. U.S. 1320 U. S. 401, 64 S. Ct. 
167, 88 L. Ed. 127). It is true that the cases iat cited deal with the carriage of 
passengers, but we see no valid reason why the principles nual by the 
Supreme Court in those cases should not apply equally to the carriers of property, 


Treating further the question whether Brady had changed merely 
the quantity of its service, or, on the contrary, the type of service, 
the court said—Now there is some language—I am very hesitant to 


take up your time but | think it would be e xtremely helpful if I might 
do so. 


* *¥ * Brady concedes the correctness of the facts found by the Commission 


and set forth in its report and order but contends that actually ail of the factors 
considered by the Commission in reaching its conclusions that Brady had changed 
the type of its operation were factors originating out of an increase in the quantity 
of its operation, as distinguished from type * * *. With that contention 
we cannot agree. It is unnecessary in view of the careful and full consideration 
given to the question by the Commission and reported in its report and order, 
for us to amplify at length the difference in the type of operation which the 
Commission found Brady was now engaging in from the type of operation which 
it was performing prior to June 1, 1935, which was made the basis for its applica- 
tion for the irregular route certificate under the grandfather clause and which 
was the premise for the issuance of that authority. We deem it adequate to 
observe that there is, as the Commission found, a clear distinction in type between 
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the indiscriminate, coincidental, nonscheduled, unperiodical, itinerant, ambula 
tory service of an irregular route carrier and the operation of a regular rout 
certificate holder over a carefully specified route to only specifically authoriz: 

points on that route on schedules published and filed, with the obligation on the 
part of the carrier to give, and the responsibility on the part of the Commissio, 
to compel, the ecarrving out of that operation to such an extent as the convenience 
and necessity of the publie justified. 

The decision reached by the Commission to the effect that Brady’s systematic 
periodic, scheduled, nonecoincidental, premeditated, planned, regular service 
between St. Paul and Minneapolis on the one hand and Spencer and Fort Dodge 
on the other was a regular route operation, was justified by the conceded fact; 
To hold otherwise would, in effect, amount to an authorization by the holder « 
an irregular route certificate, authorizing service between St. Paul and Minnea) 


olis on the one hand and all points in Towa on the other, to establish regular rout 
operation between St. Paul and Minneapolis and each and every point in Iowa 
without any finding that such service was necessary or convenient to the public 
or without any finding that such service had ever at any time been given betw: 
two specific points. Such type of service is not that authorized by an irregular 
route certificate. 

Senator Bricker. How did that case get into the district court? 

Mr. McBripe, That was appealed by the Irregular Route Common 
Carriers. 

Senator Bricker. The local district court? 

Mr. McBrine. Yes; a three-judge court in Des Moines, Iowa. 

Senator Bricker. It was appealed directly to the Supreme Court 
from a three-judge decision? 

Mr. McBripe. That is correct, sir. On December 6, 1948, the 
Supreme Court of the United States, 335 U. S. 875, affirmed th 
decision of the lower court, without opinion. The Brady opinion 
contains a cease and desist order. 

Senator Bricker. There was a complete review of the facts in that 
case evident from a review of the decision as well as the law. 

Mr. McBripr. That is correct. That was the opinion of thi 
examiner who conducted the case. It was the unanimous opinion o| 
division 5 and it was the unanimous opinion of the full Commission 
and it was the unanimous decision of the district court in lowa and 
it was the subject of a decision by the Supreme Court which may have 
been unanimous or not. 

Senator Bricker. It was affirmed. 

Mr. McBrips. So I say to you, gentlemen, none is so blind as he 
who will not see. We have lived with this subject. We have 
worked hard on it. We think that the holders of both types o 
certificates should know where they stand. I have on file with the 
Interstate Commerce Commission for the last 3 or 4 vears at least 14 
informal complaints asking them to develop something by which we 
would know what the situation is. 

The only answer I can get from the Interstate Commerce Commis- 
sion is: ‘You had better seek a definition of irregular route servic: 
from Congress.”’ That is why we are here today and I think the 
Commission would welcome efforts on your part to define. ‘The Brady 
case we say means nothing because it can apply only to Brady. |! 
we desire to know the proper ground of the two types of carriers it will 
have to go to Congress. 

We are confronted with this situation. Not infrequently one of our 
carriers wishes to extend an operation to a more distant point. Let 
us say he is operating from A to B today and he wants to extend his 


operations from B to C. He looks around. He finds it rather 
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difficult. to establish public convenience and necessity over there, so 
he would try to acquire or purchase a checking line that he would 
merge. 

Frequently we find there are various certificates up for sale. One 
is a regular route, the other is an irregular route. I think generally 
speaking the asking price for the regular route certificate is about five 
times the asking price for the irregular route certificate. Now the 
carrier is confronted with a problem: ‘Should I spend the smaller 
amount and gamble that the Commission will do nothing about me, 
or should I be sure, and as an insurance policy spend the additional 
money and get the regular route right that I know will give me regular 
route service?” 

That is not an unimportant question, because we are confronted 
with that very frequently. 

The CHarrMAN. A witness the other day—I believe it was a man 
by the name of J. C. Weaver—contended that the irregular certificate 
was broader than a regular certificate. 

Mr. McBripe. That is right, sir. That same contention was 
stated by the attorney of the Irregular Route Carriers Conference at 
Des Moines, Lowa, in the Brady case when one of the judges asked 
him ‘‘What can an irregular route carrier do in your opinion?” and 
his answer was “We can do everything the regular route carrier can 
do and more.”’ I haveread you the court’s answer tothat one. The 
industry didn’t so understand. 

I might add this, and this may be important: In the southeastern 
part of the United States, during the formative years of the Motor 
Carrier Act, there were some two or three supervisors, and perhaps a 
district director who chose to disregard the injunctions of the Com- 
mission itself, who chose to make those various statements that an 
irregular route carrier could do more than a regular route, and I 
think it is quite probable that some of our friends in the Southwest 
who now hold irregular route certificates were misled or misinformed 
by men who were new to the trucking industry very largely. I 
think that is very unfortunate. We think that should be corrected, 
but I believe that was prevalent only in the southeastern area, because 
in that area you will find more than in all the rest of the country put 
together of the so-called irregular route carriers. 

n the central territory, out in Indiana, Illinois, and Ohio, I think 
some of the carriers, or carriers similar to those people, were told by 
Commission representatives they were probably contract carriers, so 
we are seeking a clarification of this, to get out of this muddle, this 
misunderstanding, so that all the holders may know. 

Testimony was given to this committee to the effect that following 
the carrier classification in 1937 the Commission did nothing to define 
irregular route operations until its decision in the Brady case. We 
have cited the various actions of the American Trucking Associations 
industry committee, the Interstate Commerce Commission, and the 
courts during the years 1937 to 1947 in order to show that following 
the advent of the Federal regulation there was general agreement by 
all concerned that irregular route certificates do not authorize regular 
route service and that there is a distinct difference in the two types 
of operation. 

Now as to the proposals before this committee: Considering this 
background, all of which we believe is necessary to an understanding 
96736—52—— 37 
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of the problem to be solved by legislation, we come to the language 
of S. 2358. The philosophy of the bill in endeavoring to express with, 
some degree of exactness and completeness the service authorized to 
irregular route carriers is sound. But it fails in important respec ts 

In the first place, it fails to limit to particular instances and for 
reasonable periods of time those instances when an irregular rout: 

‘arrier may perform regular service. In the second place, it does 
nothing to recognize those irregular service carriers who have con- 
ducted regular service in good faith, and those others who have 
wantonly performed a service exceeding what they are authorized to 
render. 

Having in mind this situation, I outlined, in the Southeast, that 
our objective is certainty and the desire to give all present holders 
of irregular route certificates a full and complete opportunity to receive 
the correct type ef certificate under which they may serve the public, 
and, most important, that all concerned may hereafter know the 
proper zone of irregular route service, we suggest a change in the 
law, going somewhat beyond that proposed in S, 2358. 

Depending upon the facts in each case, conditioned upon a finding 
of good faith regular route operations, and consistency with the public 
interest, all as provided in our suggested language, the Commission 
should be authorized to issue that type of certificate which reflects 
the operation that the holder was actually engaged in on a critical 
date to be named in the statute. 

The date we suggest, January 11, 1949, is the date on which the 
Supreme Court issued its mandate affirming the decision of the lower 
court upholding the Commission’s decision in the Brady case. This 
date is offered because it has been argued that prior to that time 
irregular route carriers did not know whether they could convert 
their operations without authority of the Commission. 

While not admitting the legal soundness of that argument, and 
while contending that numerous carriers have willfully expanded thei 
operations from irregular route service to regular route, and whil 
regretting the failure of the Commission’s repeated efforts to cope 
with the problem successfully, we suggest this solution as being one 
which can completely remove all doubt on this subject for the future 

After these provisions become effective no irregular route carrier 
should be permitted to perform regular route service without full 
compliance with section 207. Evidence in support of unauthorized 
or illegal operations conducted after the critical date should be barred 
as proof of public convenience and necessity. 

The language we are about to suggest seeks to do equity to all 
parties, to recognize the operations of good faith wherever it exists 
and to clarify the rights of all affected carriers. It selects the date 
of January 11, 1949, as the eritical or “grandfather” date for reasons 
heretofore explained. 

In an effort to provide aS for carriers presently operating 
it recognizes three groups: (a) Those in operation before the critical 
date and performing regular route service at the time a certificate 
authorizing irregular route service was issued; (b) those in operation 
before the critical date, performing irregular route service at th 
time of receiving an irregular route certificate and in good faith 
converting to regular route service before the critical date 

Senator Bricker. How would you determine that good faith? 
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Mr. McBripe. I think the type of operation, sir, whether he made 
a violent change or whether it grew out of the increase in the quantity 
of the business. I think that you could determine without too much 
effort whether it was a wanton disregard for the law or whether it was 
one of those things that happens because the Commission had failed 
to be more specific in its announcements. 

(c) Those receiving irregular route certificates after the critical 
date. 

The conference recommends that 5. 2358 as introduced January 10, 
1952, be amended to read as follows: 


That section 208 of the Interstate Commerce Act be amended by adding after 
paragraph (d) thereof a new paragraph (e) as follows: 

‘“(e) A common earrier by motor vehicle operating under a certificate author- 
izing transportation of property over irregular routes shall serve indiscriminately 
the territory which it is authorized to serve, and its service therein shall be on call, 
coincidental, nonscheduled, periodical, itinerant and ambulatory in nature, and 
such carrier shall not: (1) by solicitation, advertisement, or by a course of dealing 
or practice, or otherwise, hold itself out to render regular service between any 
particular points or over any particular route or routes, or between fixed termini, 
or lead shippers to believe or understand that they may rely upon a continuous 
regularity of service by such carrier between particular or specified points or over 
any particular or specified route; (2) in the solicitation of business or the adver- 
tising of its service restrict or limit such solicitation or advertising to traffic 
moving between any particular or specified points or over any particular or 
specified route or routes; (3) operate with continuing regularity under a pre- 
determined plan of operation or time schedule or approximate time schedule, 
between any particular points or over any particular route: Provided, however, 
That the provisions of item (3) hereof shall not be construed to prohibit, and shall 
not apply to, repeated movements by such carrier over the same route or between 
the same points in instances where the character or volume of the traffie requires 
more or less continued and repeated movements over the same route for such 
reasonable periods of time as may be necessary to meet the demands of a particular 
shipper in particular instances: Provided, further, (A) That any common carrier 
by motor vehicle operating under a certificate authorizing transportation of 
property over an irregular route or routes, or between unspecified termini, and 
which, nevertheless, was rendering regular route service at the time of the issuance 
of its certificate, and has so operated since that time, may continue to render such 
regular route service, and the Commission shall issue a certificate for such service 
over designated or specified routes upon the carrier’s establishing proof of such 
operation, if application therefor is made to the Commission as provided in para- 
graph (b) of section 206, and within one hundred and twenty days after this 
paragraph shall take effect; (B) that any common carrier by motor vehicle 
operating under a certificate authorizing transportation of property over an 
irregular route or routes or between unspecified termini and performing irregular 
route service at the time of its issuance but which on or before January 11, 1949, 
had ceased to render irregular route service as described in this paragraph and in 
lieu thereof was, in good faith reliance upon a lawful right so to do, rendering 
regular route service on January 11, 1949, and has so operated since that time 
may continue to render stich regular route service and the Commission shall issue 
a certificate for such service over designated or specified routes upon the carrier’s 
establishing proof of such operation if the Commission finds that the change from 
irregular route service to regular route service was in good faith, and that the 
grant of a certificate would be consistent with the public interest, if applicetion 
therefor is made to the Commission as provided in paragraph (b) of section 206, 
and within one hundred and twenty days after this paragraph shall take effect: 
(C) that any common carrier by motor vehicle operating under a certificate issued 
subsequent to January 11, 1949, authorizing transportation of property over an 
irregular route or routes or between unspecified termini may perform regular route 
service by complying with the requirements of section 207 (a): Provided, further, 
however, That this paragraph shall not apply to such transportation as requires 
special services or special equipment, and, as used herein, the term special services 
includes household movings and the transportation of valuables requiring armed 
protection; and the term special equipment includes tank vehicles, dump vehicles, 
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low boys, pole trailers, and vehicles designed and used for transporting 
automobiles.” 

We are confident that the legislative suggestion we have made will 
do harm to no one. We are equally confident that legislative change 
is necessary, since the carriers have exhausted their remedies before 
the Commission and the courts and still find themselves in a badly 
troubled situation that cannot improve under the present statute. 

If there is no objection I would like to submit merely for the com- 
mittee’s files a copy of the decision of that three-judge court in Iowa 
[handing to the chairman]. 

The CuarrmMan. You say that was a district court? 

Mr. McBripe. Yes. 

Senator Bricker. It was a three-judge court? 

Mr. McBripr. A three-judge court—constitutional court. 

The CuHatrMan. Do you want that in the record? 

Mr. McBripe. No, sir. 

The CHatrMan. For our files? 

Mr. McBripg. Yes. I would just like it available to the com- 
mittee if we could. 

Senator Bricker. Would this amendment you suggest reverse the 
decision in that case? 

Mr. McBrippe. No, sir. Well, to the extent about the cease and 
desist order it would give an opportunity to those injured brethren 
of ours who have acted in good faith. I do think there has been some 
inherent weakness on the part of the Commission for not having done 
something about this earlier. 

The CHarRMAN. Are you coming back tomorrow? 

Mr. McBripe. I will be happy to. 

The CHarrMANn. We originally scheduled you to come back. 

Mr. McBripe. This would be a convenient stopping place if it is 
convenient for the Commission. 

The CHarrMAN. We will be glad to recess now until tomorrow morn- 
ing at 10 o’clock. We will hear further from you then and from Mr. 
John C. Williamson, Trailer-coach Dealers National Association and 
the ATA Common Carriers. 

Mr. McBripe. That is us. Also there will be a Mr. Welty from 
Chicago. Mr. Chairman, may I discuss something just a minute 
My attention has been called to it since we started. I think a number 
of the interests would like to know this: We have suggested at the end 
of our recommended bill S. 2358 that a provision be included reading 
as follows: 

Provided further, however, That this paragraph shall not apply to such transpor- 
tation as requires special services or special equipment, and as used herein the 
special services include household movings and the transportation of valuables 
requiring armed protection and the term special equipment includes tank vehicles, 
dump vehicles, low boys, pole trailers, and vehicles designed and used for tra: 
porting automobiles. 

Could we have that in with this bill? 

The CuarrMan. All the language which you submitted will be in 
there. 


Mr. McBripe. The portion I have just read is included in our 
recommended bill. We worked that out with some of our brother 
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(The following statement was inserted in the record at the close of 
the day’s hearings:) 


STATEMENT OF JoHN J. Corpett, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LocoMOTIVE ENGINEERS 


Bill S. 2358.—The provisions of this bill would amend the Interstate Commerce 
Act by establishing certain rates for the operation of irregular common carriers 
by motor vehicle. 

The Brotherhood of Locomotive Engineers wishes to be recorded as opposed to 
this legislation. 


Unirep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. ; 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CHarrMAN. Without objection, I want to insert in the record 
the following statements: 

OKLAHOMA City, OKLA., April 2, 1952. 
Re 8. 2358. 
Mr. E. R. JELsMa, 
Staff Member, Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D. C. 

Dear Mr. Jetsma: Referring to our phone conversation of March 31, with 
reference to statement I have prepared in behalf of Galveston Truck Line Corp. 
of Houston, Tex., an irregular-route motor common carrier, in opposition to the 
above bill. 

Attached you will find 3 signed copies of my statement, upon which I respect- 
fully request that this statement be read into and made a part of the records in 
connection with the consideration of 8S. 2358. 

Thanking you, I am, 

Yours very truly, 
A. W. JENKINS. 


STaTEMENT oF A, W. JENKINS, ATTORNEY, OKLAHOMA City, OKLA., FOR AND IN 
BEHALF OF GALVESTON TRUCK LINE Corp. or Houston, TEx. 


I, A. W. Jenkins, state that I have knowledge of the operations of Galveston 
Truck Line Corp. of Houston, Tex., a motor common carrier, over irregular routes, 
operating under authority of Certificate No. MC 8544, as issued by the Interstate 
Commerce Commission, as set forth in exhibit No. 1 attached hereto. 

That this carrier was incorporated in the State .of Texas on the 4th day of 
October, 1929, and was actually conducting motor-carrier operations for about 
2 years prior to its incorporation; and that since such time has been continuously 
engaged in transporting property in interstate or foreign commerce. 

That in the issuance of certificate to Galveston Truck Line Corp., the Interstate 
Commerce Commission saw fit to grant, this motor carrier numerous point-to-point 
authorities, all over irregular routes. A few of such grants of authority being: 

General commodities: From Galveston, Tex., to Houston, Tex.; from Houston 
to Oklahoma City, Okla. 

Glassware: From Sapulpa, Okla., to Austin, Dallas, Palestine, and Houston, 
Tex. From Okmulgee, Okla., to Wichita Falls, Fort Worth, and Houston, Tex. 

Petroleum products: From Ponca City, Okla., to Chicago, Ill., and Evansville 
and Hammond, Ind. 

Cash registers: From Oklahoma City and Tulsa, Okla., Joplin and Springfield, 
Mo., to Dayton, Ohio. 

That both prior to and subsequent to grandfather times it has transported a 
substantial volume of interstate freight originating at Houston, Tex. (general 
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commodities), and has transported such freight from Houston destined to various 
points in Texas, such as Dallas, Fort Worth, San Antonio, Austin, Waco, Wichita 
Falls. 

Considerable amounts of such tonnage consisted of freight forwarder traffic 
arriving at Houston by scheduled boats from the east coast, which would then 
move by this motor carrier from Houston to points in Texas and to Oklahoma 
City, Okla. At the present time this traffic moves into Houston by sea trains as 
well as by boat, and thence moves outbound by this carrier. 

In addition to the inbound boat and/or sea-train traffic, this carrier has always 
transported substantial quantities of traffic (general commodities) originating in 
Houston destined for interstate destinations, either on its own line, or for interline 
with connecting carriers. 


Out of Houston, Tex., it has always handled both less-than-truckload and truck- - 


load traffic, and in so doing, it has furnished whatever equipment that was needed 

to move the required tonnage. That is, if one truck was needed, it furnished o 

truck—if six trucks were needed, it furnished six trucks. 

If the demands of a single shipper at Houston, Tex., required a truck per da 
for an extended or unlimited time, it held itself out to furnish as much service : 
was required to meet the particular need of that shipper. 

Throughout the period of time Galveston Truck Line Corp. (and long prior 
the grandfather days) has been in operation as a motor carrier for hire, it has ha 
daily movements of interstate traffie moving from Houston to points in T 
such as Dallas, Fort Worth, San Antonio, Austin, Waco or to Oklahoma ( 
Okla. 

Galveston Truck Line Corp maintains terminals at Houston, Tex., and at Okla- 
homa City, Okla., and had terminals at these points prior to grandfather days 

This carrier transports daily movements of glassware from Oklahoma points to 
Texas points, a part of which is consigned to companies engaged in the packing 
of food products who require a steady movement of glass containers coming into 
their plants to meet their packing requirements. At times as many as 10 truck- 
loads of glassware are transported per day. 

In the conduct of its obligation as a common carrier, Galveston Truck Line 
Corp., is today rendering no other or different type of service, than it had been 
rendering in 1927 or 1929 or at any other time prior to the grandfather date of the 
Motor Carrier Act. 

That this motor common carrier had been rendering a consistent and regular 
transportation service, prior to the grandfather date is borne out by the report of 
the Commission on further hearing in this carriers grandfather application, No. 
MC 8544, decided November 13, 1942, in which division 5 stated, in part (sheet 
14, par. 1): 

“Although applicant (Galveston Truck Line Corp.) has established by this 
consistent and regular transportation that it has been engaged in operations of a 
substantial nature * * *, [Emphasis ours.] 

As in the case of any successful motor common carrier, there must be some 
predetermined plan of operation in order to coordinate the movement of sub 
stantial volumes of traffic that is tendered to such carrier. To do otherwise 
eould and would result in a chaotic operation, and would deny to shippers a 
service they have been using for over 20 years. 

This proposed bill (S. 2358) if enacted into the motor carrier law, would result 
in a vast curtailment of the services now rendered by Galveston Truck Line Corp., 
and being the identical service which has been rendered for over 20 years 

All with a net result 

1. That Galveston Truck'Line Corp. would be unable to conduct an effi- 
cient and economical operation. 

2. That Galveston Truck Line Corp. would be denied the right to do that 
which it had been doing since long prior to the enactment of the Motor 
Carrier Act. 

3. That the proposed bill (S. 2358) would curtail the operations of Galves 
ton Truck Line Corp, to such an extent that it would no longer be profitable 
to operate. 

1. That the proposed bill (S. 2358) would deny to the shipping public a 
service that they have relied upon for over 20 years. 

5. That the proposed bill (S. 2358) would deny to Galveston Truck Li: 
Corp. the right to do a consistent and regular transportation service of 4 
substantial nature (as the Commission found it (Galveston) had been doing 

As previcusly stated Galveston Truck Line Corp. has been granted numerou 
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operate over other than the shortest and most practical route between the two 
points—and this it (Galveston) has been doing—and with that degree of regu- 
larity that the demands of the shipping public require. 

For example, under its general commodity authority from Houston, Tex., to 
Oklahoma City, Okla. The shortest and most practical route is via United States 
Highway No. 75 from Houston to Dallas, Tex., thence over United States High- 
way No. 77 from Dallas to Oklahoma City. Good business judgment dictates 
the use of the shortest and most practical route. 

In making this statement for and in behalf of Galveston Truck Line Corp., in 
opposition to this bill (S. 2358) I might add that I have known the management 
and operations of Galveston Truck Line Corp. since 1932. 

I thank you for the opportunity of making this statement before your com- 
mittee. 


Exurpir No. 1 


GALVESTON TrRucK LinE CorPORATION PRESENT OPERATING AUTHORITY 
(Applicant is authorized under Docket MC 8544 to operate as follows: 

Irregular routes.—General commodities, except livestock, and except dangerous 
explosives, liquid commodities in bulk, articles of unusual value, and household 
goods as defined in Practices of Motor Common Carriers of Household Goods, 
17 M. C. C, 467. 

From Galveston, Tex., to Houston, Tex. 

From Houston to Oklahoma City, Okla., and points and places in Texas 
on and east of a line beginning at the international boundary of the United 
States and Mexico near Del Rio, Tex., and extending along United States 
Highway No. 277 to Abilene, and thence along United States Highway 
No. 83 to the Texas-Oklahoma State line. 

Wool and mohair.—From points and places in the above-described Texas 
territory to Houston and Galveston. 

Cotton and cotton linters—From Sayre and Watonga, Okla., and points and 
places in the above-described Texas territory to Houston. 

Bags, bagging, and ties—From Houston to Amarillo, Tex., and points and places 
in Oklahoma; from Galveston to points and places in the above-described Texas 
territory. 

Cash registers.—From Oklahoma City and Tulsa, Okla., Joplin and Springfield, 
Mo., and points and places in the above-described Texas territory to Dayton, Ohio. 

Cash register paper.—From Dayton, Ohio, to Houston, Tex. 

Machinery used in the preparation of food products.—From El Paso, Tex., points 
and places in Texas on and east of United States Highway No. 81, and Oklahoma 
City and Tulsa, Okla., to Troy, Ohio. 

Agricultural machinery and implements—From Canton and Chicago, IIl., to 
Oklahoma City. 

Electric batteries and parts——From Indianapolis, Ind., to Oklahoma City; 
from Oklahoma City to points and places in Texas on and east of United States 
Highway No. 81. 

Petroleum products, in packages.—From Ponca City, Okla., to Chicago, IIl., 
and Evansville and Hammond, Ind. 

Machinery, materials, supplies and equipment.—Incidental to or used in, the 
construction, development, operation, and maintenance of facilities for the 
discovery, development, and production of natural gas and petroleum, from 
Oklahoma City, Okla., to points and places in Texas. 

Automobile tires and manufactured rubber products—From Akron, Ohio, to 
Austin, Tex. and Oklahoma City and Tulsa, Okla.; from Barberton, Ohio to 
Oklahoma City. 

Wall paper —From Joliet, Il., to San Antonio, Fort Worth, Dallas, and Houston 
Tex.; from Coal City, Ill., to Dallas and Houston. 

Glassware.—From Sapulpa, Okla., to Austin, Dallas, Palestine, and Houston, 
Tex.; from Okmulcee, Okla., to Wichita Falls, Fort Worth, and Houston, Tex.; 
from Ada, Blackwell, Sand Springs and Sapulpa, Okla., to points in Texas on and 
east of United States Highway No. 277 to Abilene, and thence along United States 
Highway No. 83 to the Texas-Oklahoma State line, except Fort Worth. 

Cash register paper.—From Washington Court House, Ohio, to Houston, Tex. 

Glass and glassware.—From Okmulgee, Okla., to points in Texas on and east 
of a line extending from the Oklahoma-Texas State line alone United States 
Highway No. 83 to junction United States Highway No. 277, thence along 
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United States Highway No. 277 to the United States-Mexico boundary line at 
or near Del Rio, Tex., except Denton, Denison, Sherman, Waco, Austin, San 
Antonio, Wichita Falls, Houston, and Fort Worth, Tex. 

Cullet, in bulk.—From points in Texas on and east of a line extending from the 
Oklahoma-Texas State line along United States Highway Ho. 83 to junctio: 
United States Highway No. 277, thence along United States Highway No. 277 to 
— United States-Mexico boundary line at or near Del Rio, Tex., to Okmulgee, 

cla. 


STATEMENT OF MANUFACTURING CHeEmisTs’ AssocIATION, INc. 


The Manufacturing Chemists’ Association is opposed to this bill, S. 2358 
which has for its purpose the establishment of a general rule to govern the opera 
tion of irregular route carriers, As the Interstate Commerce Commission said 
in what is known as the Brady case, 47 MCC 23 (52), “It is impossible to la, 
down a general rule by which the * * *  irregular-route character of al! 
operations of a carrier can be determined. Too much depends on its own partici 
lar facts.”’ The bill is not directed to sound requirements or, as drafted, in th: 
interest of the shipping public. 


STraTeEMENT oF LEonarD E. Roacn, TRANSPORTATIONJAND COMMERCE COUNSEL, 
OKLAHOMA City, OKLA. 


Senate bill No. 2358 introduced by Senator Johnson of Colorado, would amend 
section 208 of the Interstate Commerce Act by inserting at the end thereof the 
following: 

‘‘(e) A common etarrier by motor vehicle operating under a certificate authoriz- 
ing transportation of property over an unspecified route or routes, or betwee: 
unspecified termini, shall serve indiscriminately the territory within which it is 
so authorized to operate, and its service therein shall be on eall, incidental, non- 
scheduled, and unperiodical in nature, but such carrier (1) shall not by solicitation 
advertisement, or by a course of dealing or practice, or otherwise, lead shippers 
to believe or understand that they may rely upon a continuous regularity of 
service by such carrier over any specified route or routes, or between fixed termini, 
within such territory, and (2) except in the case of repeated movements by such 
carrier over the same route or routes, or between the same fixed termini, within 
such territory in instances where the character or volume of the traffic requires 
more or less continued and repeated movements over the same route or routes, or 
between the same fixed termini, to meet the demands of a particular shipper, shal! 
not operate with continuing regularity under a predetermined plan of operation 
or time schedule or approximate time schedule, over any specified route or routes 
or between fixed termini within such territory.” 

It is apparent that this bill is intended to define what an irregular route common 
carrier may or may not do under his certificate authorizing the transportation of 


roperty 
: The Commission, prior to the Brady case, prosecuted carriers who were holding 
certificates authorizing only irregular-route service but performing regular-routec 
service. 

In the so-called Brady case, however, the Commission attempt to set forth a 
definition of regular route but did not give a definition of irregular-route service. 
Irregular-route common carriers are as necessary as the regular-route carriers i! 
the economy of this country, particularly because of the flexibility of operations 
they conduct for supplying the demands of the shipping public. 

The big fault in the bill as introduced to clarify the difference between a common 
carrier operating over regular routes and one operating over irregular routes is 
that under the bill an irregular route common carrier shall not by solicitation, 
advertisement, or by a course of dealing or practice, or otherwise, lead shippers 
to believe or understand that they may rely upon a continuous regularity of 
service by such carrier or any specified route or routes, or between fixed termini 
within the territory they operate. The Commission have in numerous instances 
issued certificates of public convenience and necessity to irregular route commo! 
carriers in which the granting clause of the certificate requires that the carrie! 
operate over a regular route for a portion of the territory between origin and 
destination of the shipment. These certificates have been issued and, in ™) 
opinion, are the same as the final judgment of a court. Many of these certificates 
were obtained under the grandfather clause of the Motor Carrier Act of 1935, 
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* 
and as amended. As an example, J. H. Rose Truck Line, Inc., of Houston, Tex., 
operates between Texas and California and were authorized under their grand- 
father-clause certificate to transport shipments between Houston, Tex., and Los 
Angeles, Calif. They are now conducting this operation and in so doing pick up 
shipments in various points in Texas and transport them to Los Angeles, or other 
points in California. Shipments are picked up at Wichita Falls, Houston and 
Odessa, Tex., and moved by the shortest practical route to Los Angeles. Shippers 
have been dependent upon this service for more than 20 vears. They are entitled, 
as a matter of right, to continue to depend upon this service. There is only one 
practical route from Houston, Tex., to Los Angeles, Calif., where shipments are 
tendered this carrier at Houston and Odessa, Tex., to make up a truckload ship- 
ment for Los Angeles, Calif. This carrier depending upon the finality of its 
certificate of public convenience and necessity have invested vast amount of 
money in the construction of terminals and procurement of equipment in order 
to render the type of service best suited to meet the needs of the public whom it 
serves. Shippers have relied upon the fact that they could get an expeditious 
and rapid transportation service between the points named whether the shipment 
be 100 pounds or 30,000 pounds, consequently, many shippers having small 
quantities of freight have tendered this business to Rose and by the coordination 
of numerous shippers and this carrier, Rose has been able to arrive at an under- 
standing where the shippers could rely upon a continuous regularity of service 
by the named carrier over the shortest possible practical route origin to destination. 

As another example, Hill & Hill Truck Line, Inc., and their predecessor in 
interest have, over a period of more than 20 vears, given a direct service between 
Harris County, Tex. (Houston area) and points in the Rocky Mountains. This 
carrier has an established terminal located at Casper, Wvo., and regularly trans- 
»orts shipments between Harris County, Tex., and various points in Colorado, 
Weentng, Utah, Montana, and through the port of entry at Sweet Grass, Mont., 
and Courts, Alberta, Canada, for further delivery into the Provinces of Alberta 
and Saskatchewan, Canada. 

This carrier transports both truckload and less-than-truckload shipments of 
freight. Numerous shippers have relied upon and are now relying upon the 
flexibility of the service rendered by this carrier and by the numerous shippers 
and this carrier working together, small shipments have been assembled at 
Houston, Tex., destined to numerous points in the Rocky Mountain States and 
the Provinces of Alberta and Saskatchewan, Canada. 

Hill & Hill Truck Line, Inc., depending upon the finality of their certificate of 
public convenience and necessity have invested vast amounts of money in equip- 
ment, facilities and terminals so that they could render the best possible efficient 
and expeditious service between Harris County, Tex., on the one hand and 
various destinations in the Rocky Mountain area. 

At this time there is no other service available either by rail or general com- 
modity carriers who could possibly render service, lawfully, to Sweet Grass, 
Mont., or Casper, Wyo., within 48 hours of the elapsed time Hill & Hill performs 
the service above outlined. Hill & Hill Truck Line, Inc., have spent large. sums 
of money in having truck-tractor and semitrailer units specially designed and 
constructed so that they could render this rapid and efficient service to the 
sparsely populated areas of the Rocky Mountain States and the above-named 
provinces in Canada. 

It must be pointed out that operations west of the Mississippi River are en- 
tirely different than those conducted by motor carriers operating east of the 
Mississippi, particularly in heavily populated areas east and northeast of St. 
Louis, Mo. It must be realized that without thé cooperation of the numerous 
shippers and receivers of freight who are dependent upon carriers for hire, for 
rapid transportation west-bound, that it is absolutely imperative that such 
shippers and receivers must depend upon a continuous regularity of service by the 
carrier employed over the shortest practical route origin to destination, 

Even though out-bound trucks may be nonscheduled, nevertheless, the shippers 
who build up a trade territory must be dependent upon regularity of service and 
in rendering this service if the carrier or carriers with whom they deal can assure 
the shippers of this regularity, they can then build up a trade territory that is 
dependable, economical and within keeping of the national transportation policy 
established by Congress. 

If a small shipper has only occasional shipments he still is entitled to the best 
transportation service available and this may only be established by working 
agreements and practice worked out with reliable carriers. 
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As another example, H. J. Jeffries Truck Line, Inc., have terminals at Houston, 
Tex.; Oklahoma City, Okla.;and Peoria, Ill., with headquarters at Oklahoma Cit, 
They have had a terminal at Peoria, Ill., since prior to the Motor Carrier Act. of 
1935 and have continuously rendered a service between Peoria, IIl., to points anc 
places in the Southwestern States by the truckload and less than truckload 
The very nature of the operations of Rose, Hill & Hill and Jeffries in the trans- 
portation of parts of heavy and cumbersome oil field, pipeline and industrial- 
machinery equipment, and supplies makes it necessary that each of these carriers 
must assure shippers and receivers of a continuous regularity of service by eac! 
of the foregoing named carriers. Each of such carriers have their certificates of 
public convenience and necessity and depending upon such certificates hay, 
established their business beginning long before the Motor Carrier Act and 
increasing their services and facilities to meet the demands of the public. 

These are only three of the hundreds of irregular route common carriers operat 
ing specialized equipment serving the oil and gas industry, pipeline industry, 
industrial plants, manufacturers, road-building contractors, bridge-building con- 
tractors, and general contractors of various tvpes making up the industry in thy 
Middle West, Southwestern, Rocky Mountain and Eastern States. 

Parkhill Truck Co. in addition to rendering a similar service to that of eac} 
of the foregoing named carriers also transport and string pipelines throughoui 
the United States with the exception of California and also render the same tyyx 
of service in the Dominion of Canada. This company’s principal office is Tulsa 
Okla., and they also have established an office in Toronto, Canada. This company 
has been in business since 1920 in the transporting of pipe and the stringing of 
pipelines and the transportation of various commodities used in the stringing of 
pipelines. This company establishes field offices or bases wherever large pipelines 
are to be constructed and in order to visualize their type of operation it might 
be well to state that in numerous cases they might be in one State for as much as 
a year or longer in the stringing of a pipeline and after that work is completed 
they close all their field offices or camps and move to some other State for an 
indefinite period of time. 

As an example, during the year of 1950 this company had one or more crews 
operating continuously unloading rail cars of pipe and storing the same until 
enough pipe had been accumulated to start stringing on one section of the pipeline 
which is normally 40 to 60 miles in length. The pipe was large diameter pip: 
ranging from 24- to 30-inch with an average length of 40 feet. This pipe was 
shipped from the mills in California to various rail sidings near the pipeline right-of- 
way; it was unloaded and stored in transit then subsequently picked up and hauled 
over the highways to the pipeline right-of-way which might be anywhere from 
1 to 15 miles from the rail siding. The pipe was strung end to end cross couniry 
through all types of terrain and they encountered all types of weather conditions 
The pipe was regularly hauled over the same highway from the rail unloading 
point to a point where the vehicles were required to leave the highway and travel 
cross country along the pipeline right-of-way. 

In many instances Parkhill Truck Co. are required to have as many as three to 
five stringing gangs on different sections of the same pipeline at the same time 
in order to coordinate their work with that of the general contractor who actually 
constructed the pipeline. 

During World War II this company unloaded, hauled, and strung more thar 
1,000 miles on the Big Inch pipeline for the United States Government and mor 
than 660 miles on the Little Big Inch pipeline. At the time this work was going 
on they had crews working in numerous other States on pipeline construction 
work and stringing at the time that the Big Inch and Little Big Inch pipelines were 
laid. 

As another example, this company unloaded, hauled, and strung pipe for the 
El Paso Natural Gas Co. from the Permian Basin in west Texas to Blythe, Calif., 
and this project was more than 1,000 miles in length, crossed from a point in west 
Texas through New Mexico and Arizona to Blythe, Calif., and this work took 
more than a year to complete. The pipe varied in diameter from 20- to 30-inc! 
in diameter with an average length of 40 feet per joint and it was necessary that 
they make arrangements in advance with the general contractor on this project 
so that the flow of pipe could be controlled and the work of the general contractor 
and the pipeline stringer, Parkhill Truck Co., could coordinate their work in a 
businesslike manner. 

Unless the pipeline stringer and the general contractor are able to work ou! 
some advance agreement for the distribution of pipe there would be occasions 
where entire pipeline projects might be shut down because of lack of pipe for the 
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ton, contractor to weld and lower into the ditch and in other instances che pipeline 
rity stringer might get so far in advance of the general contractor that there might be a 
t of shortage or overage of pipe in any given section of the line which would be very 
and expensive to all parties concerned. 
oad The only way that this work can be accomplished efficiently and economically 
alis- is by @ prearranged agreement between the general contractor and the pipeline 
rial- stringer. 
riers 
acl 
mee Unirep States SENATE, 
a CoMMITTEEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Monday, April 7, 1982. 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 
Present: Senators Johnson of Colorado, Hunt, and Bricker. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
The CuarrMan. There will be inserted at this point in the record a 
prepared statement of R. Y. Sharpe, president of the Pilot Freight 
Carriers, Inc., of Winston-Salem, N. C. 
(The statement is as follows:) 


STATEMENT OF R. Y. SHARPE, PRESIDENT, Pitot FREIGHT CARRIERS, IN¢ 
WINSTON-SALEM, N. C. 


*? 


Tam R. Y. Sharpe of Winston-Salem, N. C., president of Pilot Freight Carriers, 
Inc., a corporation holding a certificate of public convenience and necessity from 
the Interstate Commerce Commission. I am chairman of the Irregular Route 
Common Carrier Conference of ATA. 

Pilot Freight Carriers has a certificate authorizing transportation of general 
commodities over a specified route between Winston-Salem and Baltimore, Md., 

; but the great bulk of the operations are pursuant to irregular-route authority 
‘led which authorizes the transportation of general commodities between all of North 
— and South Carolina and approximately two-thirds of Georgia, on the one hand, 
and, on the other, all of Delaware, New Jersey, and New York and part of Mary- 
land and Pennsylvania. We maintain 15 terminals and have additional call 
stations located at numerous points where local agents may be contacted. 

We have terminals at such points as Buffalo, Syracuse, Utica, and Albany, N. Y., 
where we assemble shipments of all sizes for movement to the South, and from 
which we distribute freight transported from the South. Our terminals in the 
South are at such points as Winston-Salem, Charlotte, Durham, Spartanburg, 
Asheville, Augusta, Greenville, and Atlanta, and the movement to the North is 
similar to that southbound. All of this service is nonscheduled but our business 
has been built on our ability to give consistently prompt and dependable service 
on shipments of any size. 

We serve the public indiscriminately, accord equal treatment to all shippers, 
participate in all of the agency tariffs participated in by the majority of motor 
common carriers of general commodities in these territories, carry cargo insurance 
of $75,000 per vehicle, with a million dollar limit, and public liability and property 
damage of $100,000, $300,000, and $500,000, assemble less-than-truckload ship- 
ments at our terminals for fast line-haul movement and distribution in the destina- 
tion territory, both receive freight from, and deliver freight to, connecting line 
carriers, employ men who contact shippers to acquaint them with the character 
and extent of our operations, furnish protective services, and attempt, to the 
best of our ability, to comply with every requirement of the Interstate Commerce 
Commission. As an example, only last week we were awarded a trophy at the 
New Jersey Motor Carriers annual dinner for our performance, condition of equip- 
ment, attitude on safety, record of our drivers, and observance of the law and 
cooperation with enforcement officials during the past year. We are the only 
interstate general commodity carrier that ever has received this award in New 
Jersey. 

I am familiar with the decisions of the Commission and the Court in the Brady 
case, and I believe we now operate in accordance with what was said in those 
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decisions, but I do not believe we could continue our present operations if 8. 235. 
or the substitute therefor proposed by Mr. McBride became the law. Further- 
more, I do not believe we could obtain a regular-route certificate pursuant to this 
grandfather provisions without destroying a very essential part of our preseit 
operations. 

I analyzed the freight handled by our company for one day, selecting the las: 
day for which all of the billing had been received in our main office. The total 
weight of shipments received by us on this day was 2,017,592 pounds and the tota! 
revenue was $26,526.85. The shipments covered a wide range of commodities, 
were 891 in number, the weight ranged from minimum shipments, less than 100 
pounds, to 30,000 pounds, and the average was approximately 2,200 pounds. 

Thirty-five point nine percent of the revenue and 23.14 percent of the weight 
was from shipments that could have been handled by competing regular route 
motor carriers only by a combination of two or more carriers. It should be noted 
that this freight was so-called high-revenue freight which usually is less-than- 
truckloads of miscellaneous merchandise. 

Ninety-eight point four percent cf the revenue and 95.7 percent of the weight 
was from freight which could have been hnadled by railroads only by transferring 
at two or more interchange points. Most of it would have required some truck 
movement at origin or destination. 

These shipments were billed at our terminals but they originated in the territory 
around each of these terminals. Approximately 10 percent was turned over to 
us by connecting carriers and we made the pick-up and delivery on the remainder. 
I am informed by a representative group of the shippers that our service to points 
not served by single-line carriers was from 1 to 3 days faster than any other avail- 
able motor service and from 5 to 7 days faster than rail service. The only other 
carriers that give similar service are some that operate over irregular routes as 
we do between these territories. More than half of the motor-carriage tonnage 
between the Southeast and the Northeast is moved by carriers holding irregular 
route authority. 

Much of this freight involves relatively expensive operations because it consists 
of small shipments of miscellaneous freight which must be gathered from and 
distributed to points in wide sparsely settled areas. It is not practicable to main- 
tain a schedule of pick-ups or delivereis, except that the shippers know that our 
trucks will contact certain call stations each day and adjust their routes to fit the 
calls received, as well as the shipments to be delivered. We do not dispatch our 
trucks between our terminals on a scheduled basis but send trucks each day over 
routes that will traverse each terminal point from or to which we have freight. 

Two hundred and fifty-eight shipments were billed from Winston-Salem, but 
not more than 25 of these shipments originated in Winston-Salem. The remainder 
came from numerous points in the surrounding territory. We picked up thread, 
yarn, and piece goods from several miles in the territory and one truckload of such 
shipments moved to Utica, N. Y., without moving through Winston-Salem. The 
destinations were several places in the vicinity of Utica where garment manufac- 
turers and knitting mills are located. A similar truckload originated at points 
in South Carolina below Charlotte and moved to our terminal in Buffalo for 
distribution. 

This traffic between our southern base area and our northern base area follows 
a fixed pattern but it is a very irregular pattern. A truck today may make its 
first stop at Shamokin, Pa., and make other stops at Allentown and Easton, Pa., 
and Phillipsburg, N. J. Tomorrow a truck with shipments from the same origins 
may make its first stop at Belvidere, N. J., and then proceed to Bangor and 
Shamokin. The route selected depends upon the size of the shipment for each 
destination, the character of the freight carried and the need for expedited service 
on any particular part of the load. 

Out ability to select the routes most suitable for the particular traffic enables 
us to render the fastest possible truck service in the most economical manner 
If we were confined to a specified highway in every instance between Winston- 
Salem and Baltimore, it would have no appreciable effect on our present operations, 
but we could not continue our present operations in the territory in North and 
South Carolina and Georgia, and in the territory north of Baltimore, unless we 
were authorized to operate over substantially every highway in these areas. 

If we are limited to specified highways, it will destroy much of our value to 
the shipping public. It will interfere with our handling of less-than-truckload 
shipments to a much greater extent than with our handling of truckloads. There 
are relatively few truckload shipments available for movemen: from the South 
to the North because the textile mills handle such shipments in their own trucks 
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and fruit, vegetables, and nuts move in exempt trucks. Several of these textile 
firms own fleets of more than 100 vehicles each. 

There are a substantial number of commodities that move in truckload quanti- 
ties from the North to the South and we have been able to balance our operations 
by gathering numerous small shipments over a wide territory for movement in 
truckload lots to our northern territory. On return trips we transport petroleum 
products, in containers, chemicals, synthetic fibers, paints, drugs, plumbing 
fixtures, rugs and carpeting, and many other manufactured products which move 
in substantial volume from the North to the South. 

We do not observe a time schedule or guarantee delivery at any point within 
a specified period of time. I have been in for-hire trucking as employee and owner 
for more than 20 years and I never have known any motor carrier of property 
that maintained schedules of arrival and departure such as the bus lines main- 
tain. Some motor carriers of general commodities dispatch their trucks each 
evening for arrival at another terminal before the next morning and begin the 
distribution of the small shipments by pick-up truck at the same hour each day, 
and such carriers usually are those that confine their operations to specified 
highways between their terminal points. That is the only kind of schedule 
that is observed by any motor carrier of property. 

We do not operate in that manner and could not do so profitably. Our opera- 
tions must be much more flexible. A great deal of our traffic from the South 
consists of shipments that would move at penalty rates (class-rate stops where 
joint-line service is involved) if transported by these carriers that move all less- 
than-truckload traffic from terminal to terminal and depend on connecting care 
riers to make the pick-ups and deliveries at points beyond their terminal areas. 

I have given careful consideration to the proposal of Mr. McBride and I am 
of the opinion it is not in the public interest. If my company filed a grandfather 
application as proposed by him our competitors would intervene in the case for 
the purpose of holding us to the most limited authority that they could persuade 
the Commission was proper. We probably would get some new certificate that 
would prevent us from doing the very things that make our present services of 
particular value to the shipping public. Furthermore, we would be put to the 
time and expense of protracted proceedings during which neither we nor our 
shippers would know how far we should go in the development of our present 

rations. 

Bill S. 2358, or Mr. McBride’s substitute therefor, does not clarify the rights and 
duties of any carrier under its present operating authority. It only adds to what 
confusion now exists. We regard our operating authority as both a privilege 
and an obligation. We do not desire to abuse the privilege or fail to live up to 
our obligations. We believe we are giving the public the quantity and quality 
of transportation service contemplated by our operating authority without 
resorting to any destructive competitive practice, and that our present operations 
in every respect are consistent with the national transportation policy. 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1962. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 
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STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Witutams. The Department of Commerce opposes this legis- 
lation in S. 2358. 

The Interstate Commerce Act at present defines neither regular- 
route hor irrgeular-route service, although some delineation is to be 
found in the language (secs. 207 and 208) between regular-route and 
territorial operations. The ICC has so far applied “these cone epts 
on the basis of circumstances and conditions surrounding each indi- 
vidual case, rather than by fixed rule. 

The proposed law would require irregular common carriers to 
“serve indiscriminately” its territory in “on eall, nonscheduled and 
unperiodical” service and would forbid their holding out as regular- 
route operators as to such operations, and also (with the exception 
noted below) under any pr edetermined plan or se ‘hedule. 

The terms used in the bill, e. g., “nonscheduled,” “unperiodical,” 
and “continuing regularity’? appear ambiguous, controversial, and 
difficult of application, and the phrase ‘‘except in the case of repeated 
movements by such carriers over the same route or routes, or between 
the same fixed termini, within such territory in instances where the 
character or volume of the traffic requires more or less continued and 
repeated movements over the same route or routes or between the 
same fixed termini’ to meet the demands of a particular shipper 
(p. 2, lires 6-12) appears inconsistent with the remainder of the bill. 

The purposes of the bill are (1) to impose positive duty on irregular 
common carriers to serve the public without discrimination, and (2 
to define irregular common-carrier service in definitive terms. Since 
the common carriers subject to the Interstate Commerce Act already 
bave such a duty, under established principles, a situation increasingly 
recognized in the administration of part IT of the act, and since the 
nature of motor-carrier Operations renders it impracticable to define 
irregular common carrier service for all conceivable situations without 
such voluminous and elaborate qualifications of any general rules 
employed as to be inappropriate for legislation, in the opinion of this 
Department 5. 2358 is both unnecessary and undesirable, and should 
not pass. 


(The following statement was submitted for the record at the close 
of the day’s hearings:) 


STATEMENT OF JoHN J. GRAHAM, OF NEw YorkK City 


Mr. GRAHAM. This measure to amend the Interstate Commerce Act by estab 
lishing certain rules for the operation of irregular common carriers is extreme!) 
necessary. It has been necessary for the just enforcement of the act ever sin 
the Commission developed its reasoning of accepting violations under section 208 
as proof of need for granting regular-route certificates. 

The examiners and the Commission have both adopted the incongruous line 
of reasoning that past illegal operations can be used as proof of present need for 
the service of the illegal carrier. 
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Unrrep Srates SENATE, 
ComMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol Building, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statements were made a part of the record of hear- 
ings following their close on April 9:) 


LETTER From WaLtTeR M. W. Spitawn, CHarRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
ApRIL 4, 1952. 
Hon. Epwin C. JoHNnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CHaiRMAN JOHNSON: Your letter of January 10, 1952, addressed to the 
members of the Commission and requesting comments and suggestions on a bill 
(S. 2358), introduced by you, to amend the Interstate Commerce Act by estab- 
lishing certain rules for the operation of irregular common carriers by motor 
vehicle, has been referred to our legislative committee. After careful considera- 
tion by that committee, I am authorized to submit the following comments in 
its behalf: 

This bill proposes to amend section 208 of the act by inserting at the end thereof 
a neW paragraph (e), establishing certain rules for the operation of irregular-route 
motor common carriers. 

_ There are several different types of irregular-route operations, of which the 
following are a few: 

(a) A carrier of a specific commodity or class of commodities which originates 
the freight at one or a limited number of origin points and distributes such freight 
at all points in a defined-destination territory. 

(6) A carrier of general-merchandise freight which receives such freight in 
truckload quantities but distributes to numerous consignees in a defined-destina- 
tion territory. 

(c) A carrier which always has transported a particular class of commodities 
between certain points and has been given irregular-route authority because it 
served no intermediate points, and a description of the highways in the certificate 
would serve no useful purpose, 

(d) A carrier which transports the products of a limited base area to all desti- 
nations in a broad-destination territory and returns with general merchandise and 
the supplies that are used in its limited base area. 

There has been some tendency on the part of holders of irregular-route certificates 
to convert their operations to regular-route service without securing authority 
from this Commission. Without the benefit of more definite standards than those 
presently provided in the act, the determination of when such an unlawful con- 
version has taken place has not been an easy matter. 

In Transportation Activities, Brady Transfer & Storage Co. (47 M. C. C. 23), 
affirmed by the Supreme Court in Brady Transfer & Storage Co. v. United S’ates 
(335 U. S. 875), the Commission, division 5, discussed the practices or character- 
istics by which regular-route carriers may be identified, but emphasized that none 
of the indicia, except possibly the observance of definite published schedules, is, 
standing alone, necessarily conclusive. The division went on to say it is impossible 
to lay down a general rule by which the regular- or irregular-route character of all 
operations can be determined, as too much depends upon the peculiar character- 
istics of each considered operation and upon the surrounding circumstances, 
Thus, each operation must be judged on its own particular facts. 

The purpose of S. 2358 is to establish certain definite rules for the operation of 
irregular-route common carriers by motor vehicle. We believe such rules will be 
of aid to the Commission in future determinations. 
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We are in accord with the purposes of this bill, but we are not satisfied that t} 
bill, as drafted, would accomplish such purposes. We do not recommend that i: 
be adopted. 

Respectfully submitted. 

Wa rer M. W. Spiawn, 

Chairman, Legis'ative Committee. 
CHARLES D. MAHAFFIE. 
Joun L. Rogers. 


LetreR From Wa tter M. W. Seitawn, Caatrman, Leoistative Commirrer, 
INTERSTATE COMMERCE COMMISSION 


INTERSTATE COMMERCE COMMISSION, 
Washington 25, Apri! 11, 1952. 
Hon. Epwrn C. Jounson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CuHarrMan Jounson: Your letter of April 9, 1952, addressed to the 
Chairman of the Commission and requesting comments on an amendment in the 
nature of a substitute intended to be proposed by you (by request) to S. 2358, to 
amend the Interstate Commerce Act by establishing certain rules for the operation 
of irregular common carriers by motor vehicle, has been referred to our legislative 
committee. After careful consideration by that committee, I am authorized to 
submit the following comments in its behalf: 

This amendment differs from the bill concerning which we commented in our 
letter of April 4, 1952, principally in that it provides a ‘‘grandfather clause’’ for 
irregular route carriers which had converted their operations to regular rout 
prior to the decision of the United States Supreme Court in the Brady case 
(335 U.S. 875), and that it exempts from its application transportation requiring 
special services or special equipment. If the amendment is enacted, it will 
probably result in a large number, probably several thousand, of applications for 
conversion of certain routes under the ‘‘grandfather clause.”’ 

Our comments in our letter of April 4, 1952, on the original draft apply equally 
to this amendment with the addition that, if the amendment is adopted, we favor 


the third proviso which exempts from its application such transportation as 
requires special services or special equipment as contained in the third proviso. 

If S. 2358 be further amended as here proposed, we still recommend against its 
enactment. 

Respectfully submitted. 


Water M. W. Sprawn, 
Chairman, Levislative Committee. 
CuarLes D. MAHAFFIE. 
Joun L. RoGers. 


STATEMENT OF CHARLES E. Buaine & Son, Trarric MANAGERS, PHOENIX, Ariz. 


S. 2358.—Presently section 208 (a), respecting terms and conditions of certifi- 
cates of common carriers by motor vehicle, reads: 

“Any certificate issued under section 206 or 207 shall specify the service to 
be rendered and the routes over which, the fixed termini, if any, between which, 
and the intermediate,and off-route points, if any, at which, and in case of opera- 
tions not over specified routes or between fixed termini, the territory within 
which, the motor carrier is authorized to operate; and there shall, at the time of 
issuance and from time to time thereafter, be attached to the exercise of the 
privileges granted by the certificate such reasonable terms, conditions, and 
limitations as the public convenience and necessity may from time to time require, 
including terms, conditions, and limitations as to the extension of the route or routes 
of the carrier, and such terms and conditions as are necessary to carry out, with 
respect to the operations of the carrier, the requirements established by the 
Commission under section 204 (a) (1) and (6): Provided, however, That no terms, 
conditions, or limitations shall restrict the right of the carrier to add to his or 
its equipment and facilities over the routes, between the termini, or within th: 
territory specified in the certificate, as the development of the business and the 
demands of the public shall require.” [Italics ours.] 
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Subparagraph (b) provides that such motor carrier, ‘‘may occasionally deviate 
from the route over which, and/or the fixed termini between which, it is authorized 
to operate under the certificate, under such general or special rules and regulations 
as the Commission may prescribe.” 

Subparagraph (c) provides that any such motor carrier of passengers, ‘‘may 
transport in interstate or foreign commerce to any place special or chartered 
parties under such rules and regulations as the Commission shall have prescribed.”’ 

Subparagraph (d) provides that, ‘‘A certificate for transportation of passengers 
may include authority to transport in the same vehicle with the passengers, news- 
papers, baggage of passengers, express, or mail, or to transport baggage of passen- 
gers in a separate vehicle. 

S$. 2351, previously dealt with herein, proposes, among other things, to eliminate 
the language in subparagraph (a) above underlined, and 8. 2358 proposes to add 
to section 208, subparagraph (e) reading: 

“A common carrier by motor vehicle operating under a certificate authorizing 
transportation of property over an unspecified route or routes, or between un- 
specified termini, shall serve indiscriminately the territory within which it is so 
authorized to operate, and its service therein shall be on call, incidental, nonsched- 
uled, and unperiodical in nature, but such carrier (1) shall not by solicitation, 
advertisement, or by a course of dealing or practice, or otherwise, lead shippers to 
believe or understand that they may rely upon a continuous regularity of service 
by such carrier over any specified route or routes, or between fixed termini, within 
such territory, and (2) except in the case of repeated movements by such carrier 
over the same route or routes, or between the same fixed termini, within such terri- 
tory in instances where the character or volume of the traffic requires more or less 
continued and repeated movements over the same route or routes, or between the 
same fixed termini, to meet the demands of a particular shipper, shall not operate 
with continuing regularity under a predetermined plan of operation or time sched- 
ule or approximate time schedule, over any specified route or routes or between 
fixed termini within such territory.” 

8. 2358 is sponsered-and supported by the railroads, and motor carriers now 
operating on schedule over specified routes and between fixed termini. The 
Commission has made no recommendation in its annual reports to the Congress 
respecting the subject of S. 2358. Moreover, attention is directed to the important 
facts, as previously shown in subparagraphs (b), (c), and (d), which are not pro- 
posed to be changed, that the motor carriers sponsoring this bill are not governed 
by the drastic and detailed provisions of subparagraph (e) which they propose to 
saddle upon nonscheduled, unspecified route or routes, and unspecified termini 
motor carriers, but are governed by subparagraphs (b), (c), and (d) and ‘‘such 
general or special rules and regulations as the Commission may prescribe.’’ 
Hence, it is clear that S. 2358 is not in the interest of the shipping public, but on 
the contrary such proposed legislation is an attempt to hamstring the unscheduled, 
unspecified route and termini motor carriers. 

We will adduce evidence accordingly before the Senate Committee on Interstate 
and Foreign Commerce. 

Therefore, we recommend that our principals oppose 8. 2358. 


(Nore.—The statement of Frank A. Leffingwell, secretary-treasurer, 
Texas Industrial Traffic League, in opposition to S. 2358 will be found 
in the hearings on S. 2754 for April 9.) 
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S. 2359, a Bill To Remove Limitation From the Right of 
the ICC To Revoke Motor Carrier Certificates for Failure 
To Comply With Act 


[S. 2359, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 
A BILL To remove the limitation from the right of the Interstate Commerce Commission to suspend, 


change, or revoke certificates, permits, or licenses issued to motor carriers, after hearing, for willful failure 
to comply with the Interstate Commerce Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 212 (a) of the Interstate Commerce 
Act is amended by (1) striking out the colon preceding the first proviso and 
inserting a period in lieu thereof, and (2) striking out all of the first proviso includ- 
ing the colon at the end thereof, and (3) striking out ‘‘And provided further, That 
the” in the second proviso and inserting ‘“‘The”’ in lieu thereof. 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on Domes- 
tic Land and Water Transportation, and F. J. Keenan, assistant clerk 
of the committee. 


STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Lawrence. On 5S. 2359 as to revocation of operating authority, 
we come before vou on this bill in a role quite unusual to us. In the 
past, we either have been for or against a bill or the specific provisions 
of one. ’ 

The matter has been under consideration by our executive committee 
for some time past. On several occasions attempts have been made 
to agree on language that would give the Commission a better oppor- 
tunity to administer this section of the act. But agreement has not 
vet been reached between our various conferences, or different types 
of carriers. At our recent meeting, therefore, our executive committee 
instructed us to oppose the bill unless the various conference people 
that make up our organization can agree on appropriate amendments, 
in which event we would support the bill with proper amendments. 

Back in 1935, when our people were working with the Federal 
Coordinator of Transportation and this committee in developing 
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legislation which later became the Motor Carrier Act of 1935, on. 
of the fundamental safeguards msisted upon by our people was th’ 
limitation on the Commission as to revoking a certificate or permit. 

Our committee at that time took this position as a result of experi 
ence that had been had in numerous States in which railroad-sponsore:| 
regulatory legislation had been imposed upon motor carriers. 

There were too many cases where the railroads had sent out thei; 
own investigators, picked up minor violations of the regulations or 
of the law that were beyond the control of the motor carrier. | 
allude to departure from regulations by a driver of which the moto; 
carrier had no knowledge and found it almost impossible to determine 
whether it had been committed or not. The carrier suddenly found 
himself denied the right of continu ng in business, following railroad 
complaints lodged against him. His permit or certificate, as the case 
might be, had been revoked on the grounds of what might be one or 
two minor infractions that he really had not committed himself per- 
sonally, and over which he had no control. 

I would say that this fear has not finally and completely left the 
minds of our people. So you can see the slowness with which they 
have attempted to approach a settlement. ' 

On the side of those that see merit in the removal, with proper 
safeguards, of the present restrictions on the Commission, we find a 
great deal of interest in the matter of dormant certificates. Whai | 
mean by that is an operation that has been abandoned for some time 
or appears to have gone out of business. Suddenly someone buys up 
the certificate, obtains in one fashion or another a few trucks and 
begins to operate it. All of a sudden the operation is on the market, 
purely to “shake down” other carriers for its nuisance value. 

On the other hand, our oil field haulers, for instance, have consider- 
able fear of an amendment to this provision. They do not operate 
in any particular locality but move from place to place as oil fields 
or new oil wells come in. They feel that if they are away from some 
locality for any length of time to which they have the rights, because 
oil production has tapered off or petered out, they may be accused 
of abandoning those rights and have that part of their certificate or 
permit canceled. 

A similar situation arises in other types of carriage of any irregular 
nature and those are some of the difficulties we must solve if we could 
support this movement to take restrictions off the Commission. 

Another is the matter of contract carriers. The contract carrier 
may lose a contract next month and it might be some time before he 
secures a new contract. His question is as to whether he will be 
declared as having abandoned his operation and in the time he is 
adjusting his affairs and securing a new contract he may lose his 
permit. 

As these hearings proceed we shall endeavor to see what can be 
worked out with our own people, in the meantime retaining the posi- 
tion of present opposition which I have indicated in my opening 
remarks on this bill. 

Now I would like to hold back one bill until the end and go through 
several others including the new bills that the chairman stated were 
open for discussion. 
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Unitep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Edwin C. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF WILLIAM H. OTT, JR., ON BEHALF OF THE 
NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Mr. Ort. The next bill, S. 2359, proposes the amendment of 
section 212 (a) of the act so as to eliminate that provision presently 
contained therein extending a period of not less than 30 days within 
which the holder of any certificate, permit, or license may cure or 
correct a violation of the act, and only in the event of failure to so 
correct, giving the Commission authority to suspend or revoke the 
operating authority. With this proposed change the league is is in 
complete agreement. 

The present procedure in the Act for the suspension or revocation 
of motor carrier ——— authority is inadequate; it has not been 
sufficient to prevent willful and repeated violations and we see no 
method of correcting the situation short of that proposed in the bill. 

Safety matters are often referred to as a subject which would be 
reached by provisions of the bill; safety matters are important, but 
the League interest goes further—to matters of service. Persistent 


and repeated failures by motor common carriers to carry out their 
common carrier obligation, failure to furnish equipment, selection of 
commodities and sdlockinn: of size of shipment, service to certain 
points and refusal of service to others—all have been sore spots with 
the League membership for years. 

It has seemed impossible to reach those situations under present 
provisions of law; S. 2359 would help correct that situation. 


Unitrep STATES SENATE, 
CoMMiTTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present; E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was inserted in the record following the 
day’s hearings:) 


STATEMENT OF JOHN J. CorRBETT, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


Bill 8. 2859.—The provisions of this bill would amend the Interstate Commerce 
Act to remove the limitation from the right of the Interstate Commerce Commis- 
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sion to suspend, change, or revoke certificates, permits, or licenses issued to moto) 
carriers, after hearing, for willful failure to comply with the Interstate Commerce 
Act. 

The Brotherhood of Locomotive Engineers wishes to be recorded as in supp: 
of this legislation. 


Unirep Strares SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN CoMMERCE, 
Washington, D. C., Friday, April 4, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMan. The hearing will please come to order. 

Mr. Earl Girard, general manager, Chicago Suburban Motor Car- 
riers Association. 


STATEMENT OF EARL GIRARD, GENERAL MANAGER, CHICAGO 
SUBURBAN MOTOR CARRIERS ASSOCIATION 


Mr. Grrarp. My name is Earl Girard. I am general manager of 
the Chicago Suburban Motor Carriers Association, an organization 
comprising some 65 motor carriers whose general interest is in the 
short-haul operations around a 100-mile area in the Chicago district. 

I am prine ipally interested in giving you our views on one bill, 
that is S. 2359. That particular ‘Dill, as I understand its proposal, 
is to empower the Commission or give the Commission more power 
to consider suspensions or revocations for motor carriers other than for 
violations of the Motor Carrier Act. 

The area in which we operate is a very high-tonnage-producing 
area and the short-haul carriers within that area rely principally on 
traffic which moves on joint rates. There has been a very steady and 
alarming increase in the number of operating authority violations by 
motor carriers coming into Chicago. It is principally the carriers 
who operate the so-called owner-operator or leased equipment that 
seem to have little or no control over the situation. 

We have endeavored to employ the administrative policing pro- 
cedure that the Commission has adopted for a good many vears. It Is 
wholly impractical, for several reasons: The Commission does not 
appear to have adequate funds or adequate personnel. It seems that 
the greater part of this industry recognizes that weakness in th 
present administration of the Commission and are taking advantage 
of it. 

We are being seriously injured, and it is my humble opinion that 
unless the Commission is given greater power to enforce the act, 
particularly as it comes to keeping the carriers within their operating 
limitations as contained in their certificate, that there will be a serious 
breakdown and we will be placed in financial jeopardy. 

We recognize that the penalty provisions under section 222 of the 
act permit the Commission to prosecute carriers for violations, but 
in our experience that has been wholly ineffective and a very impracti- 
cable manner of approaching this particular subject. In the first 
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place, it takes too long a time for the Commission to develop a prosecu- 
tion. The next thing is they can only pick out a few individual 
carriers and attempt to make examples out of them and hope that will 
help work out the problem. Sometimes the carrier has violated his 
operating authority so long and made so much profit that a mere 
$1,000 fine does not mean anything to him. 

In the meantime the smaller carriers—when I say ‘smaller carriers’ 
] mean our carriers are small as respects gross revenue, but because 
of our short haulage we handle a tremendous amount of tonnage—have 
come to the Commission with every method we know you can employ 
under the present act. In fact we instituted, in desperation, a 
proceeding before the Commission to test out whether or not they 
could strengthen, in their opinion, the present provisions of section 
212. We have serious doubt as to whether or not, under the present 
provisions of section 212, that the Commission can require a carrier 
to stop violating its operating authority. They give them 30 days to 
correct it, but there is nothing, as we see it, in the law to prevent the 
carrier from violating on the thirty-first day. And the Commission 
keep going through that process. 

I dislike to do this very much, but I know you have been burdened 
with a lot of conversation concerning these bills. I have a brief 
here that we submitted to the Commission in a typical proceeding, one 
that illustrates exactly what this problem is and what we think the 
remedies should be. I tried to delete the principal names in this 
brief, and I ask to leave this with you, with this one reservation, that 
Tam fearful that this may be considered improper and I am not asking 
the Congress to take any recognition of the case pending before the 
Commission. I tried to delete the identity of the parties and the 
docket number, but to save words and not unduly burden this record, 
I leave that with you as a typical example of what is going on. 

The Cuarrman. It may be filed with the committee. 

(The document referred to was filed with the committee.) 

Mr. Grrarp. Now some people have expressed fear of the Com- 
mission being given this power and that they would exercise it to 
the injury of the industry. I have been associated with transporta- 
tion for 35 vears. For 35 vears I have had to deal with the Com- 
mission. My greatest complaint with regard to the Commission is 
it never abuses its power, it is entirely too lenient with its power, and 
particularly with motor carriers. 

Seventeen years have gone by since the enactment of the Motor 
Carrier Act. "We have had plenty of time to get accustomed to what 
the law provides. We all get certificates, we know what is in the 
certificate, and we believe it is high time that the Commission take 
more drastic steps than they have taken to get the enforcement of 
the act. 

Since there is a claim that they are so obviously limited under the 
resent provisions of section 212, it would seem that the remedy would 
ie in them having the additional power that is advocated by this 
proposed legislation, and we earnestly urge its adoption. 

Thank you, sir. 

The CHarrMan. Well, we thank you very much. I feel as you do, 
that the ICC has been very reluctant to exercise the powers that 
they have, but maybe they do need additional powers. When they 
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issue a certificate they ought to protect that certificate, and I am sure 
that they do not. 

Mr. Grrarp. They do not, sir. May I say this one thing: I have 
strong feeling that if this power is given to the Commission they wi! 
only have to exercise that in one or two cases and when the indust:\ 
that I know so well knows that they have to conform to the law and 
there is this type of penalty, I am sure it will cut down the administr..- 
tive job of the Commission and will cut down the cost of administerin 
this ‘particular act. 

Thank you, sir. 

The CuarrMan. Thank you. 

(The following statement was inserted in the record at the close of 
the day’s hearings:) 


STATEMENT OF LEONARD E. Roacu, TRANSPORTATION AND COMMERCE CouNsr! 
OKLAHOMA City, OKLA. 


Senate bill No. 2359 introduced by Senator Johnson of Colorado (by request 
to remove the limitation from the right of the Interstate Commerce Commissiv: 
to suspend, change or revoke certificates, permits or licenses issued to motor car- 
riers, after hearing, for willful failure to comply with the Interstate Commerce 
Act. 

It is proposed that section 212 (a) of the Interstate Commerce Act be amended 
by (1) striking out the colon preceding the first proviso and inserting a period in 
lieu thereof, and (2) striking out all of the first proviso including the colon at the 
end thereof, and (3) striking out ‘“‘And provided further, That the’ in the second 
proviso and inserting ‘‘The”’ in lieu thereof. Under the law as now in effect the 
revocation can be altered only after an order to comply with an alleged law 
violation in a complaint proceeding resulting in the decision that the order itself 
has been violated and hearing has been had. The Interstate Commerce Com- 
mission, however, cannot revoke a certificate or permit if the carrier discontinues 
violations within 30 days after having been ordered to do so. The bill would 
leave revocation of operating authorities in the discretion of the Interstate Com- 
merece Commission without hearing or notice. 

This bill could have a very harmful effect upon the public generally and any 
existing carrier now operating under authority of the Interstate Commerce Com- 
mission, as in many instances earriers have been notified of violation by repre- 
sentatives of the Interstate Commerce Commission when in truth and in fact 
were not violations of the present law. 

This is clearly demonstrated in the opinion handed down by the Fifth Circuit 
Court of Appeals, December 20, 1951, in the case of Tilden L. Childs et al. \ 
Ball Bros. Trucking Co., Inc., Reported 8 Federal Carrier Cases, paragraph 
80,731, pages 2408-2410, inclusive. 

Ball Bros. among other things are authorized to transport machinery and sup- 
plies used in, and in connection with, the storage of natural gas and petroleum 
and other oil field commodities. 

Ball Bros. were tendered 800 tons of flat steel for hauling from the port of 
Houston to Oklahoma City. Ball Bros. were ordered by representatives of the 
Interstate Commerce Commission to cease and desist in the transportation of 
flat steel which was to be used in connection with the construction of petroleum 
storage tanks, on the theory they did not have the authority to transport sich 
steel. 

Ball Bros. then filed suit in the district court of the United States in Texas 
and obtained a restraining order restraining and enjoining the Interstate Co 
merce Commission and representatives thereof from shutting down their opera- 
tions in the transportation of such steel which was to be used in the manufacturing 
of oil storage tanks. This opinion was sustained by the Circuit Court of Appeals 
of the Fifth Circuit. 

This amendment to the proposed bill, if it were in effect prior to the Ball 
Bros. ease, the Interstate Commerce Commission could have and might have 
attempted to revoke the certificate of Ball Bros. without having before it all 0! 
the facts for determination or before the court had had a chance to render its 
opinion of the subject matter. 

Existing carriers are entitled, as a matter of right, to take their cases to cour 


and in‘our opinion the Interstate Commerce Commission or representatives thereof 
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should not be entitled to rule or order a shut-down of operations or revoke a certifi- 
cate prior to the courts ruling on the legality of the operations conducted. 

My personal view, based upon past experience in numerous cases before the 
Interstate Commerce Commission, have demonstrated that they are as likely 
to err on questions of law as are the lower courts of this country. The public 
are entitled, as a matter of right, to final determination as to what the law might 
be and there could be instances where revocation orders might be issued in direct 
contravention of existing law and the rights of the carriers involved without 
having had the matter finally determined by a court. 

If, in the opinion of the Interstate Commerce Commission, or representatives 
thereof, the carrier is in operation in violation of the law, the carrier is entitled to a 
reasonable length of time within which to comply with the law, or a reasonable 
length of time within which to obtain counsel, if necessary, to file suit in the 
district court of the United States in order to have the legal matters determined 
before the final order for revocation could be issued by the Interstate Commerce 
Commission. 


This will eliminate arbitary decisions of matters which could very likely seriously 
hamper transportation facilities of the public who are dependent upon irregular 
route carriers to take care of their transportation needs. 


UNITED StaTeEs SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson, of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wixutams. The Department of Commerce opposes this pro- 
posed legislation in S. 2359, subject to the discussion below: 

Under section 212 (a) of the Motor Carrier Act, a two-stage pro- 
cedure exists for modification or revocation of motor carrier operating 
authorities for willful violation of Interstate Commerce Act or regu- 
lations thereunder. This contemplates (1) an initial hearing, followed 
by order requiring compliance with law and discontinuance, within a 
reasonable time, not less than 30 days, of any violation found, and 
(2) further hearing, finding and order on the issue of such compliance. 

The bill would simplify this procedure, and lighten the Commis- 
sion’s administrative burden, by eliminating the second step alto- 
gether and presumably substitute therefor the ordinary procedure for 
enforcement of orders. 

This Department’s opposition to S. 2359 is predicated on the neces- 
sity, in our opinion, of continuing the extra safeguards against possible 
administrative abuse or inadvertence traditionally applied by our law 
to protect individual franchises or operating rights. However, we 
would have no objection, if the Congress should find it desirable if the 
language of the first proviso of section 212 (a) of the act now reading 
“unless the holder thereof willfully fails to comply” were amended to 
read “unless the Commission shall find, after reasonable notice and 
opportunity for hearing that the holder thereof willfully has failed or 
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fails tocomply.’’ This would conform with Administrative Procedure 
Act provisions on the same subject. 

Further, the Department of Commerce would have no objection, 
if the committee should find it desirable, to the amendment of the 
second proviso of section 212 (a) to include violations of safety laws 
and regulations, as an additional basis for suspensions on short notice. 
This would provide the Commission a much-needed additional means 
of enforcing regulations and provisions essential to public health and 
safety. 

(The following statement was submitted for the record:) 


STATEMENT OF JOHN J. GRAHAM OF NEW YORK CiTY 


Mr. Granam. There is little doubt but that some definite action 
must be taken as soon as possible in the matter of revoking permits 
and certificates if there is to be significant regulation of motor carriers 

However, under this bill the Interstate Commerce Commission 
would be vested with wide discretionary powers over revocation. As 
a matter of fact, it is doubtful that this would cure the situation which 
has become worse because of the actions of the Commission in granting 
certificates so freely. 

Specifically, Congress should put definite directions in this section 
and these directions would aid in enforcing the act. For instance, 

1. Illegal operations should be taken as definite proof of unfitness. 

2. The failure to institute operations granted under temporary 
authority within 2 weeks after the authority was granted should 
automatically revoke the authority. 

3. The cessation of operations under wither a temporary or per- 
manent certificate for a period of 1 month should automatically 
revoke the authority. 

The purpose of granting certificates is to enable the carrier to serve 
the public. Carriers are given rights, in the nature of monopolies, 
in the public interest. They should not be in a position to serve or 
not to serve depending upon their own private maximization .of profit. 
If carriers want the benefit that accrues to them by public regulation 
then they must forego the benefits that belong to those industries 
which are not regulated by public authority and which are, therefore, 
subject to severe competition. 


Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1982. 

The committee met, pursuant to recess, at 10 a. m., in room G-—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statements were inserted for the record subsequent 
to the close of hearings on April 9:) 
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LeTreER From Wa.ttTrer M. W. SpLtawn, CHartRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
Marcu 28, 1952. 
Hon. Epwin C. JoHNsoN, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CuairMaN Jounson: Your letter of January 10, 1952, addressed to 
the members of the Commission and requesting comments and suggestions on a 
bill (S. 2359), introduced by vou, to remove the limitation from the right of the 
Interstate Commerce Commission to suspend, change, or revoke certificates, 
permits, or licenses issued to motor carriers, after hearing, for willful failure to 
comply with the Interstate Commerce Act, has been referred to our legislative 
committee. After careful consideration by that committee, I am authorized to 
submit the following comments in its behalf: 

This bill would amend section 212 (a) of the act so as to permit the revocation 
of a certificate, permit, or license upon proof of willful violation of the act, without 
requiring tWo separate proceedings and an order that the holder of such certificate, 
permit, or license comply within a reasonable time, not less than 30 days. 

The problem here is to permit the cancellation or revocation of authorities 
without proceedings that are too time consuming and too ineffective. S. 2359 
would amend section 212 (a) to read as follows: 

“Certificates, permits, and licenses shall be effective from the date specified 
therein, and shall remain in effect until suspended or terminated as herein pro- 
vided. Any such certificate, permit, or license may, upon application of the 
holder thereof, in the discretion of the Commission, be amended or revoked, in 
whole or in part, or may upon complaint, or on the Commission’s own initiative, 
after notice and hearing, be suspended, changed, or revoked, in whole or in part, 
for willful failure to comply with any provision of this part, or with any lawful 
order, rule, or regulation of the Commission promulgated thereunder, or with 
any term, condition, or limitation of such certificate, permit, or license. The 
right to engage in transportation in interstate or foreign commerce by virtue of 
any certificate, permit, license, or any application filed pursuant to the provisions 
of section 206, 209, or 211, or by virtue of the second proviso of section 206 (a) 
or temporary authority under section 210a, may be suspended by the Commission, 
upon reasonable notice of not less than fifteen days to the carrier or broker, but 
without hearing or other proceedings, for failure to comply, and until compliance, 
with the provisions of section 211 (c), 217 (a), or 218 (a) or with any lawful order 
rule, or regulation of the Commission promulgated thereunder.” 

Although the proposed amendment might accomplish the desired purpose, it 

might, at the same time, grant the Commission more power than is needed properly 
to administer the act. Under this amendment we could, conceivably, suspend 
or revoke a certificate or permit for a very minor violation of the act. A further 
objection to this amendment is that.the meaning of the words ‘‘for willful failure 
to comply,” in the second sentence, is not clear. It seems advisable to indicate 
that a persistent or continuous failure to comply is contemplated before the Com- 
mission may revoke an operating authority. It is suggested that the last part 
of the second sentence beginning with the words ‘for willful failure to comply, 
be amended and an additional sentence inserted to read as follows: 
“if the Commission finds that the holder thereof has willfully failed to comply 
with any provision of the Interstate Commerce Act, the Transportation of Ex- 
plosives Act, or with any lawful order, rule, or regulation of the Commission 
promulgated thereunder, or with any term, condition or limitation of such certi- 
ficate, permit, or license, and the circumstances of such failure are such as to show 
that the carrier is not fit, willing, and able to perform the service authorized 
by such certificate, permit, or license and to conform to the provisions of this 
part and the requirements, rules and regulations of the Commission thereunder. 
Upon failure of any motor carrier or broker to comply or maintain compliance 
with the requirements established under sections 215 and 211(c), the Commission 
without notice or other proceeding may summarily suspend any certificate, 
permit, license or other right to engage in operations as a motor carrier held by 
such earrier or broker.”’ 

We are in accord with the desirablility of a simpler, more expeditious, and more 
effective procedure for revocation. Under 8S. 2364, which was introduced by 
you at the same time as the present bill, the Commission would be authorized 
to suspend, change, or revoke certificates and permits issued to water carriers. 
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lt is suggested that consideration be given to making the provisions of S. 23: 
conform to those in 8. 2359, except that in S. 2364 references to the Transport... 
tion of Explosives Act should be omitted. 
Respectfully submitted. 
Watrer M. W. Sprawn, 
Chairman, Legislative Committee 
CuarLes D. MAHAFFIE. 
Joun L. RoGeErs, 


SraTEMENT OF CHARLEs E. Buiaine & Son, Trarric MaNnaGsrs, PHoEnrx, Ariz. 


S. 2359.—Section 212 of the act, here concerned, deals with suspension, change, 
revocation, and transfer of certificates, permits, and licenses of motor carriers 
and brokers. The Commission has made no recommendation in its annual repor' 
to the Congress in recent years regarding the subject of 8. 2359. However, sai 
bill would, if enacted into law, drop from the present law the proviso thercin 
reading: 

“* * * Provided, however, That no such certificate, permit, or license shal! 
be revoked (except upon application of the holder) unless the holder thereof wil|- 
fully fails to comply, within a reasonable time, not less than 30 days, to be fixed 
by the Commission, with a lawful order of the Commission, made as provided in 
section 204 (c), commanding obedience to the provision of this part, or to the 
rule or regulation of the Commission thereunder, or to the term, condition, or 
limtation of such certificate, permit, or license, found by the Commission to have 
been violated by such holder.” 

Moreover, it would further eliminate the words, ‘‘And provided further, That 
the” now appearing immediately after the first proviso above quoted and insert 
“The” in lieu thereof. 

This bill does not appear to have the united support of the motor carriers 
directly affected thereby. 

There is no necessity for making the changes proposed in section 212 until and 
unless the Commission voluntarily makes recommendation to the Congress 
specifically requesting modification thereof. In addition to the provisions of 
section 212, there are heavy penalties for the willful violation of the provisions of 
the act. 

We will adduce evidence accordingly before the Senate Committee on Interstate 
and Foreign Commerce. 

Therefore, we recommend that our principals oppose 8. 2359. 


(Nore. —The statement of Frank A. Leffingwell, secretary-treasurer, 
Texas Industrial Traffic League, in support of S. 2359 will be found in 
the hearings of April 9 under S. 2754.) 
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§, 2360, a Bill To Increase the Amount of Securities Issued 
by Motor Carriers Without ICC Approval 


[S. 2360, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 
A BILL To amend the Interstate Commerce Act to increase the amounts of securities issued by motor 
carriers without requiring approval by the Interstate Commerce Commission 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 214 of the Interstate Commerce Act, 
as amended, is amended by (1) striking out the figure “‘$500,000”’ in the first pro- 
viso and inserting the figure $1,500,000” in lieu thereof, and (2) striking out the 
figure parent in the first proviso and inserting the figure ‘‘$500,000” in lieu 
thereof. 


- UnitTep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 3, 1952. 

The committee met, pursuant to call, at 10 a. m. in the caucus room, 
Senate Office Building, Washington, D. C., Senator Edwin Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson, presiding, O’Conor, Tobey, Capehart, 
and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 


mestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF JACK GARRETT SCOTT, GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF MOTOR BUS OPERATORS 


Mr. Scorr. This bill, S. 2360, would increase the exemptions from 
the requirement for Commission approval of securities issues from 
$500,000 to $1,500,000 in respect of general securities, and from 
$100,000 to $500,000 with respect to notes having a maturity of two 
years or less. 

This is a badly needed amendment and one which has our strong 
approval. Not only would it materially lessen the burdens of the 
Commission in this field, but it would also relieve carriers from the 
complicated and expensive proceedings now necessary to obtain ap- 
provals of securities issues of such minor size as to be a matter of little 
or no public interest. 

May I speak of just one illustration which has come to my attention 
this last week? There was a carrier of household goods, a Nation-wide 
carrier, who is owed something over a million dollars by the United 
States for business done for the United States. Months and months 
and months and months have elapsed without any success in trying to 
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make a collection of any substantial part of his million dollars. It has 
depleted the carrier’s cash position, its working capital, so that now it 
has had to go to the banks to borrow money to pay its help, although 
it is a big company, doing a big business. In order to get the approval 
of the Interstate Commerce Commission to borrow enough money to 
carry on its business to keep out of receivership, it has to go through y 
proceeding that will take goodness knows how long before the Com- 
mission to obtain an approval under those circumstances. That dovs 
not seem right. 


STATEMENT OF EDGAR S. IDOL, GENERAL COUNSEL, AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Mr. Inox. This bill was introduced at the request of American 
Trucking Associations. Its purpose is to eliminate unnecessary red 
tape, delay, and expense now involved in the issuance of securities by 
motor carriers, without destroying the authority of the Commission to 
exercise a reasonable degree of supervision over financial transactions 

The counterpart of section 212 is found in section 20 (a) of part [, 
which was added to the Interstate Commerce Act in 1920. Under 
that section, the issuance of securities by rail carriers is prohibited 
unless and until the Commission has investigated the proposed 
issuance and determined that the objective is lawful and compatible 
with the public interest, the financing is necessary and appropriate for 
or consistent with proper performance of carrier service, and that the 
ability of the carrier to perform service will not be impaired. 

The investigation and approval by the Commission is not required 
where the securities to be issued are short-term (maturing not more 
than 2 years after date) and the aggregate amount issued or to be issued 
is not more than 5 percent of the par value of securities of the carrier 
then outstanding. Under this exception, a rail carrier with the rela- 
tively small capitalization of $10,000,000 could issue short-term notes 
up to $500,000 without the Commission’s approval. 

The provisions of section 20 (a) are made applicable to motor 
carriers by reference in section 214. That exception indicates that 
Commission approval of the issuance of securities shall not be required 
until the par value of carrier’s total outstanding securities reaches 
$500,000. Another exception permits issuance of short-term. secu- 
rities up to an aggregate of $100,000 without special approval. 

Even with these exceptions, the filing of applications by carriers 
and investigation thereof by the Commission has proved burdensome 
and, to a large extent, unnecessary. When the act was first passed 
in 1935, there were few if any motor carriers capable of borrowing as 
much as $100,000. There are now over 2,000 class I motor carriers, 
many of whom find it necessary to borrow substantial sums from 
time to time. 

The need for short-term money to supplement working capital 
has been particularly pronounced in the past 2 vears, due to the 
heavy volume of Government traffic. The United States is notori- 
ously slow in paying freight bills, at least as contrasted with com- 
mercial shippers, and many motor carriers have found it necessary 
to borrow money in order to carry the Government account. | 
note that Mr. Scott has already informed you of the one item that 
1 had to bring to your attention in that connection. 
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Senator Bricker. This is the same one? 
Mr. Ipon. Yes, sir; it is the same carrier. 
pays his bill within 7 days from the delivery of his freight under 
Commission regulation. ‘The very best that the Government does 
is about 60 days and it may run from there on up to a ve 
The current exceptions to the necessity for 
were fixed in 1935. They are out of date, both as the result of 
inflation and as a result of the growth of individual carriers. The 
increased limits proposed by this bill will preserve for the Commission 
all of the authority required to protect the public interest in an ade- 
quate transportation system. The present limits are a handicap on 
carrier Management and should be increased. We ask the committee 
to approve this legislation. 


The commercial] shipper 


ar or more. 
Commission approval 


Unirep Srares Senate. 
CoMMITTEE ON INTERSTATE AND ForREIGN CoMMERCE. 
Washington, D. C.. Wednesday, March 5, 1952. 

The committee met. pursuant to adjournment, at 10 a. m.. in 
room G-—16, United States Capitol, Washington, LD C., Senator 
Edwin Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson (chairman), Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 
STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 

LINE RAILROAD ASSOCIATION 


Mr. Hoop. The purpose of this bill is to remove from the jurisdic- 
tion of the Commission the necessity of considering minor finance 
cases in the motor-carrier field. It would tend to lessen the burden 
on the Commission and enable better attention to be given to cases 
of moment. 


It is in the public interest and should pass. 


_—_—_—_———— 


Unirep States Senate. 
ComMITTEE ON INTERSTATE AND FoREIGN ComMMERcE, 
Washington, D. C., Monday, March 31, 1952. 
The committee met, pursuant to adjournment, at 10 a, m. 
G-16, United States Capitol, Senator Edwin C. 
(chairman) presiding. 
resent: Senator Johnson of Colorado (chairman). 
Also present: E. R. Jelsma. staff director of Subcommittee on 
Domestic Land and Water Transportation, 


in room 
Johnson of Colorado 
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STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN., ON 
BEHALF OF THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


Mr. Smita. The Chamber of Commerce of the United States sup- 
ports the principle of S. 2360, which would increase the amounts of 
securities that could be issued by motor carriers without approval! of 
the Interstate Commerce Commission. 

The chamber would like to see all unnecessary restrictions and 
regulations over transport agencies removed and the proposal as 
shown in S. 2360 would be a step toward less regulation; thus it has 
our support. 

It clearly stands to reason that a limitation on unregulated motor- 
carrier financing based on a 1935 dollar is entirely out of line with 
present conditions. For example, the purchasing power of the 1952 
dollar as compared with the 1935 dollar is $0.52, or approximately half 
Expressed in reverse terms, it would take $1.92 at present to purchase 
an equivalent of $1 worth of 1935 materials. It seems to me that 
the factor of inflation alone would logically double the amounts in the 
present act. 

An increasing number of motor carriers are becoming subjected to 
Commission approval for their financing requirements, which means 
an increasing workload. This agency, as we all so well know, is at 
present bogged down with work that even now cannot be adequately 
or expeditiously handled. 

By increasing the exemption the Commission should be relieved of 
a considerable amount of burdensome work and ease the personne! 


problem. In addition, carrier would be relieved of the expense and 
costly delays resulting from applications that cannot be given prompt 
or satisfactory attention. 

With the understanding that the actual figures to be shown in the 
final draft of the bill would be determined by the parties directly 
concerned, the chamber supports increasing materially the present 
motor-carrier finance exemptions. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in 


room C-16, United States Capitol, Senator Edwin C. Johnson of 


Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings: ) 
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STATEMENT OF JOHN J. CorBett, NatTionaL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LocoMOTIVE ENGINEERS 


Bill S. 2360.—The provisions of this bill would amend the Interstate Commerce 
Act to increase the amounts of securities issued by motor carriers without requiring 
approval by the Interstate Commerce Commission. 

he Brotherhood of Locomotive Engineers wishes to be recorded as opposed 
to this legislation. 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: Senator Milton R. Young, of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Witutams. The Department of Commerce does not object to 
this bill. S. 2360. 

Under present law, a motor carrier must obtain Commission 
approval of security issuances and short-term notes obligated, unless 
(1) the par value of outstanding securities (including those to be 
issued) does not exceed $500,000; (2) notes to be issued are to mature 
within 2 years or less for the amount of not more than $100,000 
(including all other outstanding obligations of 2 years or less). 
5. 2360 would change these jurisdictional amounts to $1,500,000 
and $500,000, respectively. 

The decreased value of the dollar, increased size of the average 
motor carrier, and sizable present administrative burden on Inter- 
state Commerce Commission all indicate the desirability of some 
increase in the security amounts pertinent to the exemption, unless 
contrary factors appear. However, it is not clear whether or not the 
proposed amounts of $1,500,000 and $500,000, respectively, are 
proper, particularly in the trucking field, but it is assumed the Com- 
mission will watch the situation, and keep the Congress and the 
public advised. Subject to these comments, this Department has no 
objection to S. 2360. 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol Building, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


96736—52———39 
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(The following letter was inserted in the record at the conclusion of 
the hearings on April 9:) 


LetrteR From Wa.ter M. W. SpLtawn, CHAIRMAN, LEGISLATIVE CommirtTy: 
INTERSTATE COMMERCE COMMISSION 


Hon. Epwin C. Jounson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JOHNSON: Your letter of January 10, 1952, addressed 
the members of the Commission and requesting comments and suggestions on a 
bill, 8. 2360, introduced by you, to amend the Interstate Commerce Act to increas, 
the amounts of securities issued by motor carriers without requiring approval by 
the Interstate Commerce Commission, has been referred to our Legislative 
Committee. After careful consideration by that committee, I am authorized to 
submit the following comments in its behalf: 

Section 214 of the act now reads as follows: : 

“Common or contract carriers by motor vehicle, corporations organized for the 
purpose of engaging in transportation as such carriers, and corporations authorized 
by order of the Commission to acquire control of any such carrier, or of two or 
more such carriers, shall be subject to the provisions of paragraphs 2 to 11, 
inclusive, of section 20a of part I of this Act (including penalties applicable in 
cases of violations thereof): Provided, however, That said provisions shall not apply 
to such carriers or corporations where the par value of the securities to be issued, 
together with the par value of the securities then outstanding, does not exce: 
$500,000, nor to the issuance of notes of a maturity of two vears or less an 
aggregating not more than $100,000, which notes aggregating such amount 
including all outstanding obligations maturing in two years or less may be issued 
without reference to the percentage which said amounts bear to the total amount 
of outstanding securities. In the case of securities having no par value, the par 
value for the purpose of this section shall be the fair market value as of the date of 
their issue: Provided, further, That, the exemption in section 3 (a) (6) of the 
‘Securities Act, 1933’ is hereby amended to read as follows: ‘(6) Any security 
issued by a common or contract carrier, the issuance of which is subject to the 
provisions of section 20a of the Interstate Commerce Act, as amended;’.”’ 

The bill would amend section 214 by striking out the figure $500,000” in the 
first proviso and inserting the figure ‘$1,500,000” in lieu thereof, and striking out 
the figure ‘‘$100,000” in the first proviso and inserting the figure ‘'$500,000”’ in 
licu thereof. 

This Commission has uniformly held that under the $500,000 exemption in the 
first proviso of section 214 it is unnecessary for a motor carrier to obtain authority 
from the Commission to issue securities of any class if the total amount of securities 
outstanding after such issue does not exceed $500,000. By our order dated 
September 21, 1944, in Docket Ne. MC-—F-2628, the Commission, division 4, 
dismissed the application of tne East Texas Motor Freight Lines for authority to 
issue $150,000 of short-term notes for the reason that after the issuance of th« 
proposed short-term notes, the total amount of the carrier’s outstanding securities 
would not exceed $500,000, and the proposed short-term notes for $150,000 could 
be issued under the exemption referred to above. Thus, the $100,000 limitation 
on the issuance of short-term notes without Commission authority comes into play 
only when the total amount of securities outstanding, including the contemplated 
short-term issue, exceeds $500,000. 

There are approximately 21,400 motor carriers whose operations are subject 
to regulation under part II of the Interstate Commerce Act. There is evidence 
that prior to the effective date of the Motor Carrier Act of 1935, many motor 
carriers had over-extended themselves in acquiring equipment and other prop- 
erty, and the ca»italization of some such carriers was not based upon earning power 
realities. In 1938, the average class I motor carrier of property, as well as the 
average class I.motor carrier of passengers, had a capitalization in excess of its 
investment in tangible property. In 1949, this relationship was reversed, and 
the average motor carrier in both groups showed a capitalization less than its 
investment in tangible propertv. The ratio between current assets and current 
liabilities in the average of both groups was also improved in 1949 over 1938. 
There is no question that since the enactment of the Motor Carrier Act in 1935, 
there has heen improvement in the financial position of motor carriers and tha! 
the authoritv vested in this Commission by section 214 of the act has contributed 
to this improvement. The decisions in matters arising under section 214 of the 
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act show that the Commission has used its authority under that section to pre- 
vent financial exploitation and waste of the revenues and credit assets of motor 
carriers. 

In view of the inflation since the Motor Carrier Act was enacted, however, 
some revision of the dollar limits fixed in 1935 might well be in order. This 
Commission has recently increased from $100,000 to $200,000 the minimum 
amount of gross operating revenues received annually necessary to entitle a motor 
carrier to be classed as a class I motor earrier. The dollar limits provided in 
section 214 might likewise be doubled. We accordingly suggest that 8. 2360 be 
amended by substituting the figure ‘‘$1,000,000” for the figure ‘‘$1,500,000” in 
line 6, and the figure ‘‘$200,000” for the figure ‘‘$500,000” in line 8. 

We have no objection to the adoption of 8S. 2360, if it is amended, as suggested 
above. However, we recommend that the exemption now afforded motor car- 
riers, and to be liberalized by S. 2360, be extended to carriers by rail. There 
are about 250 class II and class III earriers with capitalizations of less than 
$1,000,000 each to which such exemption would apply. The securities of these 
carriers are, as a rule, owned by an affiliated industry or are otherwise closely 
held, their securities are not offered publicly and their short-term financing is 
arranged with local institutions well acquainted with their properties and busi- 
ness. Compliance with the provisions of section 20a is burdensome to these 
small carriers and adds to the work of the Commission. Regulation of their 
security issues is not required in the public interest. 

To extend the exemption to carriers by railroad, it is recommended that para- 
graph (1) of section 20a be amerded by striking the period at the end thereof, 
inserting a colon and the following proviso: 

“ Provided, however, That the provisions of this section, other than the provisions 
of paragraph (9), shall not apply to such carriers where the par value of the 
securities to be issued, together with the par value of the securities then outstand- 
ing, does not exceed $1,000,000, nor to the issuance of notes of a maturity of 2 years 
or less and aggregating not more than $200,000 or 5 percent of the par value 
of the securities of the carrier then outstanding, whichever is greater. In the 
ease of securities having no par value, the par value for the purpose of this para- 
graph shall be the fair market value as of the date of issue.”’ 

This amendment of paragraph (1) would require amendment of paragraph (9) 
by striking therefrom the first two sentences which now exempt from the preceding 
provisions of section 20a notes maturing not more than 2 years after the date 
thereof and aggregating (together with all other then outstanding notes of a 
maturity of 2 years or less), not more than 5 percent of the par value of the 
securities of the carrier then outstanding. This would leave only the third 
sentence of paragraph (9) which relates to the filing of certificates of notification 
as to the issuance of short-term notes and the subsequent funding of such notes. 
These provisions are not applicable to motor carriers or to short-term notes issued 
by such carriers, which are exempted under the first proviso of section 214. For 
statistical purposes the provisions in the third sentence of paragraph (9) should 
be retained but should be amended to read as follows (new matter in italic and 
omitted matter in brackets) : 

“(9) Within 10 days after the making of [such] any notes or the issuance of 
any securities the carrier making or issuing the same shall file with the Commission 
a certificate of notification, in such form as may from time to time be determined 
and prescribed by the Commission, setting forth as near as may be the same 
matters as those required in respect of applications for authority to issue other 
securities [: Provided, That in any subsequent funding of such notes the provisions 
of this section respecting other securities shall apply ].”’ 

The provision as to subsequent funding should be deleted since such subsequent 
funding would be subject to the provisions of section 20a unless the funding is 
by a carrier which would be exempt under the provisions of paragraph (1) of 
the section when amended as proposed. 

Draft of a substitute bill to give effect to our recommendation is attached. 

Respectfully submitted. 

Water M. W. SPiawn, 
Chairman, Legislative Committee. 
CHARLES D. MARAFFIE, 
Joun L. Roasrs. 


A BILL To amend the Interstate Commerce Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That paragraph (1) of Section 20a of the Inter- 
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state Commerce Act, as amended, is amended by changing the period at the end 
thereof, to a colon and adding thereafter the following: ‘‘Provided, however, Tha: 
the provisions of this section, other than the provisions of paragraph (9), shall 
not apply to such carriers where the par value of the securities to be issued, 
together with the par value of the securities then outstanding, does not exceed 
$1,000,000, nor to the issuance of notes of a maturity of two years or less and 
aggregating not more than $200,000 or 5 per centum of the par value of the 
securities of the carrier then outstanding, whichever is greater. In the case of 
securities having no par value, the par value for the purpose of this paragraph 
shall be the fair market value as of the date of issue.’ 

Sec. 2. Paragraph (9) of section 20a of the Interstate Commerce Act, as 
amended, is amended to read as follows: 

**(9) Within 10 days after the making of any note or the issuance of any secu- 
rities the carrier making or issuing the same shall file with the Commission a 
certificate of notification in such form as may from time to time be determined 
and prescribed by the Commission, setting forth as near as may be the same 
matters as those required in respect of applications for authority to issue other 
securities.”’ 

Sec. 3. Section 214 of the Interstate Commerce Act, as amended, is amended 
by (1) striking out the figure ‘‘$500,000” in the first proviso and inserting the 
figure ‘‘$1,000,000” in lieu thereof and (2) striking out the figure ‘‘$100,000”’ in 
the first proviso and inserting the figure ‘‘$200,000”’ in lieu thereof. 


STATEMENT oF CHARLES E. BuaInp & Son, Trarric MANAGERS, PHOENIX, Ariz. 


S. 2360 would increase the exemption from the requirement for Commission 
approval of securities from $500,000 to $1,500,000 as to general securities and 
from $100,000 to $500,000 respecting notes having a maturity of 2 years or less, 
The Commission had made no recommendation in its annual reports to the Con- 

ress regarding this subject which is supported by the National Association of 

fotor Bus Operators and the American Trucking Associations, Inc., hereinafter 
termed ‘“‘ATA,”’ and possibly certain financial institutions. The increases in 
the exemptions are substantial, ranging from triple to five times the present 
figures. It is our personal view that unless the Commission in its informed judg- 
ment finds that there is an urgent and immediate need in the public interest for 
relaxing its supervision of the proposed increases of $1,000,000 and $400,000 
in the indebtedness of the motor carriers, and makes recommendation accordinzly, 
that our principals oppose S. 2360. 

Therefore, we recommend accordingly. 
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S, 2361, I. C. C. Supervision of Contract Carrier Operations 





[S. 2361, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 


A BILL To require the supervision, by the Interstate Commerce Commission, of the operations of contract 
carriers 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 204 (c) of the Interstate Commerce 
Act is amended by inserting after the second sentence thereof the following: 
“Provided, however, That whenever the Commission, after investigation, finds it to 
be consistent with the public interest it shall issue, upon the surrender by the 
carrier of its certificate or permit, such other authority coextensive with the opera- 
tions conducted by the carrier pursuant to the certificate or permit surrendered, 
as the Commission finds after hearing is in the public interest.” 

Src. 2. That the second sentence of section 209 (b) of the Interstate Commerce 
Act is amended by inserting after the word ‘‘Act”’ the following: ‘‘or will be a 
substitution for operations conducted by a shipper of applicant’s services including 
the dedication of specific vehicles to the exclusive use of such shipper for an ex- 
tended period of time;’’. 

Sec. 3. That the proviso clause of section 209 (b) of the Interstate Commerce 
Act is amended by inserting after the word ‘“‘permit’’ the following: ‘unless the 
permit, as issued, is a restrictive permit requiring motor vehicles operated under 
its authority to be operated exclusively for transportation for a specified shipper,’’. 

Sec. 4. That the first sentence of section 210 (a) of the Interstate Commerce Act 
is amended by inserting after ‘“‘such need’? a comma and the following: ‘‘or to 
enable contract carriers to substitute their services for operations being conducted 
by a shipper where specific vehicles will be dedicated to the exclusive use of such 
owner for an extended period of time,’’. 





[S. 2361, 82d Cong., 2d sess,] 
AMENDMENT (IN THE NATURE OF A SUBSTITUTE) 
Submitted March 6, 1952 


Intended to be proposed by Mr. Bricker (for himself and Mr. CareHarrt) to the 
bill (S. 2361) to require the supervision by the Interstate Commerce Commis- 
sion of the operations of contract carriers, viz: Strike out all after the enact- 
ing clause and in lieu thereof insert the following: 

That section 203 (a) (15) of the Interstate Commerce Act is amended to read 

as follows: : 

“The term ‘contract carrier by motor vehicle’ means any person who does not 
hold himself out to serve the general public, and who engages in specialized trans- 
portation for compensation, by devoting his services and dedicating his motor- 
vehicle equipment for an extended period of time to the exclusive use of one or 
more employing shippers under individual contracts or agreements.”’ 

Sec. 2. That section 209 (a) (1) of the Interstate Commerce Act is amended 
by striking the period at the end thereof, substituting a semicolon therefor, and 
adding the following language: ‘Provided further, That each contract held by a 
contract carrier shall be the subject of a separate permit, except that contract 
carriers holding in excess of one contract on the date this proviso becomes law 
may continue to operate under such contracts and the Commission shall issue 
such separate permit or permits, as such contracts may require in conformity 
herewith, without further proceedings, if application for a permit or permits 
therefor is made to the Commission as provided in paragraph (b) of this section 
and within one hundred and twenty days after this proviso shall take effect.” 
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Sec. 3. That section 209 (b) of the Interstate Commerce Act is amended by 
striking the last sentence and the proviso thereof, and by substituting therefor 
the following language: ‘““The Commission shall specify in the permit the business 
of the contract carrier covered thereby and in addition thereto the type of service 
to be performed, the articles to be transported, the territorial scope and the name 
of the person or persons (as defined in section 203 (a) (1)) for whom such opera- 
tions may be performed and shall attach to it, at the time of issuance, and from 
time to time thereafter, such reasonable terms, conditions, and limitations con- 
sistent with the character of the holder as a contract carrier as are necessary to 
carry out with respect to the operations of such carrier, the requirements estab- 
lished by the Commission under section 204 (a) (2) and (6): Provided, however, 
That no terms, conditions, or limitations shall restrict the right of the carrier to 
add to his or its equipment and facilities, within the scope of the permit, as the 
development of the business and the demands of the person named in the permit 
may require.” 

Sec. 4. That section 220 (a) of the Interstate Commerce Act is amended by 
striking therefrom the last sentence and the proviso thereof. 


[S. 2361, 82d Cong., 2d sess.] 


AMENDMENTS (IN THE NATURE OF A SUBSTITUTE) 
Submitted March 18, 1952 ° 


Intended to be proposed by Mr. Johnson of Colorado (by request) to the bill 
(S$. 2361) to require the supervision, by the Interstate Commerce Commission, 
of the operations of contract carriers, viz: Strike out all after the enacting 
clause and insert in lieu thereof the following: 


That section 204 (c) of the Interstate Commerce Act is amended by inserting 
before the period at the end of the second sentence a colon and the following: 
“‘Provided, That whenever the Commission, after investigation, finds it to be 
consistent with the public interest it shall issue, upon the surrender by the carrier 
of its certificate or permit, such other authority coextensive with the operations 
conducted by the carrier pursuant to the certificate or permit surrendered, as the 
Commission finds after hearing is in the public interest’’. 

Sec. 2. That the second sentence of section 209 (b) of the Interstate Commerce 
Act is amended by inserting after the word ‘“‘Act’’ the following: “or will be 
substitution for operations conducted by a shipper, which no other contract carrier 
is able to perform, of applicant’s services, including the dedication of specific 
vehicles to the exclusive use of such shipper for an extended period of time’. 

Sec. 3. That the proviso clause of section 209 (b) of the Interstate Commerce 
Act is amended by inserting after ‘contracts within the scope of the permit’’ the 
following: “unless the permit, as issued is a restrictive permit requiring motor 
vehicles operated under its authority to be operated exclusively for transportation 
for a specified shipper’’. 

Sec. 4. That the first sentence of section 210a (a) of the Interstate Commerce 
Act is amended by inserting after “‘such need,’’ the following: ‘‘or to enable contract 
carriers to substitute their services for operations being conducted by a shipper, 
which no other contract carrier is able to perform, where specific vehicles will be 
dedicated to the exclusive use of such owner for an extended period of time,”’. 


WEDNESDAY, MARCH 12, 1952 


Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForeEIGN COMMERCE, 
Washington, D. C., Wednesday, March 12, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G—16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


one ' 
his p 
tomo 
duce 

As 
not k 
of th 
legal 
Fron 
serio’ 

Th 
to ec 
conti 
we W 
reaso 
able 

Th 
an oO 
appr 
askir 

Th 
the 1 
mitte 
these 
and s 
case | 


busin 
with 

Th 
are 8) 





ed by 
erefor 
siness 
ervice 
name 
Opera- 
i from 
Ss con- 
ary to 
estab- 
IWEV: r, 
rier to 
as the 
permit 


led DY 


he bill 
1ission, 
nacting 


serting 
lowing: 
. to be 
carrier 
rations 
, as the 


nmerce 
will be 
carrier 
specific 
a? 

mmerce 
1it”’ the 
r motor 
yTtation 


mmerce 
ontract 
shipper, 
. will be 
. 


m., in 
Edwin 


nt. 
ttee on 


DOMESTIC LAND AND WATER TRANSPORTATION 587 


STATEMENT OF HON. BURTON K. WHEELER, WHEELER & 
WHEELER, WASHINGTON, D. C., ACCOMPANIED BY EDWARD 
K. WHEELER, REPRESENTING THE CONTRACT CARRIER CON- 
FERENCE, AMERICAN TRUCKING ASSOCIATIONS 


The Cuarrman. The hearing will please come to order. 

Mr. Burton K. Wueever. Mr. Chairman, I just wanted to say 
that we have either four or five witnesses this morning. There is 
one witness this morning who could not get through on account of 
his plane being grounded. Then we will have four or five witnesses 
tomorrow. There are some of these bills that have been just intro- 
duced. 

As you know, I was down in Florida and just got back and have 
not had a chance to analyze some of them. Frankly, there are some 
of them that the contract carriers wanted me to look over from a 
legal standpoint and I have not had a chance to examine. them. 
From what I have heard about one or two of them I think there are 
serious legal questions involved with reference to them. 

The first witness this morning—so what we would like to do is 
to confine our testimony this morning largely to the bill that the 
contract carriers—your bill and then the substitute for it, and then 
we would like to be heard on the other bills at a later date for the 
reason that one of them was introduced on the 7th and we were not 
able to get a copy of it, I think, until Friday or Saturday. 

The CuHarrMan. We realize that. We could not expect you to reach 
an opinion on it. Instead of testifying at a later date, we would 
appreciate it if you would file your brief with respect to it. We are 
asking all witnesses to do that rather than continue the testimony. 

The testimony on the present bills is going to carry clear through 
the month of March and we have a lot of other work in the com- 
mittee to attend to, so we would appreciate it if you would look over 
these late bills that have come in and file a brief with respect to them 
and state your opposition to them or your support for them, as the 
case may be. 

Mr. Burron K. WHEE ter. I am afraid that many of the members 
will not even read the briefs that we file. 

The CHarrRMAN. You can see what the situation is here this morning. 
Your fears may be justified. I cannot guarantee that. Anyway, we 
will proceed now with your witnesses. 

Mr. Burton K. WHEELER. The first witness will be Mr. Dieck- 
brader. 

STATEMENT OF R. E. DIECKBRADER 


The CuarrMANn. Will you proceed in your own way. 

Mr. Diecksraper. My name is R. FE. Dieckbrader. My address 
is 5391 Eastern Avenue, Cincinnati 26, Ohio. I am engaged in 
business as a contract carrier by motor vehicle of special commodities, 
with headquarters located in Cincinnati, Ohio, since May 1930. 

The services which my company performs in interstate commerce 
are subject to the jurisdiction of the Interstate Commerce Commission 
and I hold a permit authorizing such operations. 

I am chairman of the Contract Carrier Conference of the American 
Trucking Associations and, as such, am the elected head of the organ- 
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ization. The Contract Carrier Conference is a separately incorpo- 
rated organization affiliated and identified with the American Truck- 
ing Associations. 

Our offices are located in the headquarters building of ATA. The 
purpose of our conference is to foster, protect and promote the best 
interests of contract motor carriers. To a large extent these activi- 
ties are carried out by supporting the work of the American Trucking 
Association, the parent organization. 

However, occasions do arise when differences exist between our 
conference and other conferences representing different branches of 
the trucking industry. Such differences are presented by some of 
the bills which are pending before your committee. When the inter- 
ests of the various branches of the trucking industry are not in har- 
mony, the American Trucking Associations take no part in the dis- 
agreement and it is up to each individual conference to pursue its 
own point of view. 

In those instances where no difference of opinion exists the Ameri- 
can Trucking Associations represent the entire industry. Our pres- 
entation, therefore, will be limited to a discussion of those bills 
before your committee as to which there is a difference between the 
regular route common carrier conference and our conference. We 
support wholeheartedly the position taken by the American Trucking 
Associations on those bills which were diseussed in the presentation 


of Edgar Idol, general counsel, and John Lawrence, managing director, 
of ATA. 


My appearance before your committee primarily has been to 


explain the purposes of our organization and its relationship with 
the American Trucking Associations, which I have already done. 
The witnesses who are to follow me are more familiar with the legisla- 
tion here proposed and will undertake to discuss it in detail. 

I am very happy to have had this opportunity to appear before 
your committee and am willing to answer any questions which you 
might have. However, I would like to suggest that questions on par- 
ticular measures be held for those of our witnesses who have made a 
particular study of the subject, for they will be in a position to answer 
your questions in detail. 

The CHArRMAN. Senator Hunt, do you have any comments or 
questions? 

Senator Hunt. No, sir. 

The CHarRMAN. We thank you very much. 

Mr. Burton K. WHEELER. The next witness will be Mr. Williams. 


STATEMENT OF C, J. WILLIAMS, PRESIDENT, HILLSIDE TRANSIT 
CO., MILWAUKEE, WIS. 


Mr. Burton K. Wuereter. Mr. Williams, will you state your name 
to the committee? 

Mr. Wiuuiams. I am Cecil J. Williams, president of the Hillside 
Transit Co. of Milwaukee, Wis. My address is 1526 South first 
Street, Milwaukee. 

Mr. Burron K. WHEE ter. You are engaged in the contract carry- 
ing—as a contract carrier? 

Mr. Witurams. No, sir. We are contract carriers engaged in both 
intra- and interstate commerce. I happen to be a vice president o! 
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the Contract Carrier Conference and also the American Trucking 
Association. 

Mr. Burton K. WHeeter. That is, you are vice president of the 
American Trucking Association? 

Mr. WiuuraMs. That is right. 

Mr. Burton K. WueEever. What is your position with the contract 
carriers? 

Mr. WiuuraMs. Vice president. 

Mr. Burton K. WHEELER. Vice president of the contract carriers 
and vice president of the Americar Trucking Association, and that is 
the top association, is it? 

Mr. WiuuraMs. That is right. I have also held the position of 
chairman of the ATA legislative committee. I want to make it clear, 
however, that in this appearance I am appearing only for the Contract 
Carrier Conference. 1 have been interested, of course, in the American 
Trucking Association from its very beginning, and I might say that 
immediately after the Motor Carrier Act of 1935 the industry, working 
somewhat with the Interstate Commerce Commission, tried to classify 
the carriers under the rules and regulations that were made possible 
by the Federal Motor Carrier Act. 

I might say that the industry struggled a rather long time with that 
particular problem and came to the conclusion, insofar as contract 
carriers were concerned, that there were various types of contract 
carriers. Those types fell into two main classes: 

1. Those whose operations were a substitute for private carriage: 
they were characterized by the fact that they dedicated specific 
vehicles to the exclusive use of a shipper. 

The other type was those whose operations were not a substitute 
for private carriage. 

Mr. Burton K. Wuee ver. Let me interrupt you, if I may, and ask 
you what they did. What was their work? 

Mr. WiuuiaMs. They hauled for different shippers under contracts 
as the law provided. A proviso in the law granted them the right to 
add contracts and in many cases prior to the Motor Carrier Act they 
were operating with more than one contract. 

In some cases the same vehicle would be used for a possible move- 
ment by shipper on an out-bound trip and on return would be under 
a contract to a different shipper for merchandise brought back, so 
that in some cases there were carriers who as I pointed out dedicated 
their entire operation to a particular shipper or the vehicles to a 
particular shipper. 

There were others who had more than one.shipper but with perhaps 
one shipper in one direction and another shipper in the reverse direc- 
tion. There were others, of course, who had various shippers in 
either direction, so actually there were various types of the two main 
classes. The two main classes were those who dedicated their equip- 
ment to a shipper substituting, if you like, for private carriage. 

Then there were others who did not so dedicate and had of course 
more than one contract in which their equipment was involved. The 
industry was in complete agreement that the contract carrier who 
substituted his services for private carriage was not competitive with 
the common motor carriers or railroads but was in fact in competition 
with private transportation. 
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By the same token it was also recognized that the contract carriers 
whose services are not a substitute for private carriage are competitive 
with common carriers to some degree. For this reason the industry 
was in agreement that the first type of contract carrier should not be 
regulated as rigidly as the second. 

Ve recognize that some transportation interests have told you, or 
will tell you, of the severe competition that contract carriers provide 
for them. Records kept by the United States Bureau of Public 
Roads and the Interstate Commerce Commission completely refute 
such argument. According to a study made by the Bureau of Motor 
Carriers, contract carriers in 1939 handled 4,736 million ton-miles of 
revenue freight out of a total of 19,647 million ton-miles of revenue 
freight for all intercity motor carriers, or 24.1 percent of the total. 

In 1949, the total intercity revenue ton-miles for all for-hire motor 
carriers was 50,140 million. Of this total, the common motor carriers 
transported 45,899 million ton-miles and the contract carriers 4,241 
million ton-miles, or percentagewise, the common motor carriers 
handled 91.5 percent of the total and the contract carriers 8.5 percent. 

Thus it can be seen that during the 10-year period, 1939 through 
1949, the total tonnage handled by all for-hire motor carriers increased 
by 30,493 million ton-miles; that handled by common motor carriers 
increased by 30,988 million ton-miles, and that transported by con- 
tract carriers actually decreased by 495 million ton-miles. 

Percentagewise, the contract carriers dropped from 24.1 percent. of 
the total to 8.5 percent. Obviously, the common motor carriers have 
had little difficulty competing with contract carriers. 

The information set forth in progress report of the Senate Com- 
mittee on Interstate and Foreign Commerce by its Domestic Land 
and Water Transportation Subcommittee Report No. 1039, dated 
October 19, 1951, shows that the railroads have had no difficulty com- 
peting with contract carriers. 

Table 7, page 76 of the afore-mentioned report shows that in 1939, 
the railroads handled 335,375 million ton-miles of freight and in 1949, 
583,000 million ton-miles of freight, or an increase of 247,625 million 
ton-miles. 

This increase took place during the same period that the contract 
carriers actually lost tonnage. The railroads may have their prob- 
lems, but one of them is certainly not the business which they have 
lost to contract carriers. 

Mr. Burton K. Wueever. Would you mind my interrupting you 
to ask you why it is that you figure the contract carriers lost during 
that period? 

Mr. WituiaMs. I think we explain that by understanding two fac- 
tors that came into the picture: One was that the movement went to 
a large extent to private carriage and unquestionably some of the con- 
tract carriers developed and secured—a few of them—common carrier 
certificates. 

Mr. Burron K. Wuereter. What has the tax on transportation got 
to do with it? 

Mr. Wiuuiams. The transportation tax is quite a vital element in 
the movement into private carriage. There is no question but that 
there are certain organizations that actually advertise that particular 
point to the various shipping elements. 

Mr. Burton K. Wuere er. Explain that to the committee. 
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Mr. Wiuurams. The problem there is the fact that any for-hire 
carrier has to pay, of course, the 3 percent Federal transportation tax. 
On the other hand it is true that private carriers as such do not have to 
pay, and there are organizations who advertise that fact: that by 
making certain lease arrangements with the shipper, so that they can 
produce what is perhaps legally private carriage but which I think in 
practical operation is for-hire transportation they can eliminate the 
3 percent transportation tax. 

That is being done and as I pointed out to you there are many 
people who advertise to that effect. 

Mr. Burton K. Wuee er. So that the Government, as a matter 
of fact, when they have the private carriage, instead of having it in 
contract carriage or common carriage, the Government loses that 3 
percent and the industry saves that 3 percent. 

Mr. Wiuu1ams. That is correct. 

In fact, if the railroads handled all the business which is now 
handled by contract carriers, it would have ‘little effect on their 
operating results. The railroads never did and never could handle 
much of the traffic transported by contract carriers. 

The service which I perform for the A. & P. Tea Co. consists 
largely of transporting fresh meats, fruits, vegetables, and other foods 
from a warehouse to retail stores located in small towns in Wisconsin. 

Actually, of course, they are not only small towns but large towns, 
too. Prior to motor transportation most of this traffic did not move. 
The small towns just did not receive shipments of fresh meats, fruits 
and vegetables and, if motor carrier service were not available, this 
traffic would not be moving today. 

I would like to point out something if I may, sir, and that is this: 
There has been a great deal of criticism on the part of opposing 
carriers—and I am talking about both rail and common ‘motor car- 
riers—regarding the so-called skimming of the cream as they call it. 
Actually, we handle everything which a shipper gives us to haul and 
we actually haul everything in which he deals. 

There is no skimming of the cream. We even move from the very 
extremes. We move from the very light items of breads and cakes, 
and we move right down to actual garbage that we may move for our 
shipper to clear away from stores. There is no range of his com- 
modities which we do not handle, and I might point out as a com- 
parison that people who believe they are common motor carriers do 
not in fact handle many a time the range of commodities that we 
may handle. They can be selective, of course, by their tariff situa- 
tion, in which they can eliminate perhaps some classifications of traffic 
and in fact if there be any accusation of taking the cream I would say 
that in many cases they are the offenders along those lines rather than 
ourselves. 

In fact, if we have taken the cream the figures I have just quoted 
would show very clearly, I believe that we certainly did not get fat 
in the procedure. History shows a deterioration in the position of 
contract carriers. 

Mr. Burton K.Wueeter. There is one question I would like to 
ask you: Why do you say that this would not move—that some of 
this material would not move—if it were not for the contract carriers 
and the common earriers—that is, fresh meats and vegetables? 
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Mr. Wiu1aMs. Some of the items have to be moved rapidly, and 
when you get into small towns the question as to whether there is a 
sufficient tonnage to warrant the special type of deliveries with the 
protection of the merchandise We are able to protect the entire 
load of the truck, and we go from the shipper’s warehouse to these 
stores with no more advance notice of the actual amount of mer- 
chandise to be moved before 4 o’clock in the afternoon. Many a 
time we handle merchandise which comes in by other methods—some 
common motor carrier and some comes in by rail—to the shipper’s 
warehouse and we may not know until midnight and yet that mer- 
chandise is delivered from midnight on until 8 o’clock that same 
morning, so I point out to you that to retain the freshness of the 
commodity, in order to have the commodity in its correct condition, 
it is not possible to move it by any other means. 

We do not believe that the reduction in contract-carrier tonnage is 
attributable to the competition of the railroads or the common motor 
carriers. I think I went into that before and illustrated that it has 
definitely gone into private carriage. 

We believe this business has gone into private carriage. It has gone 
into private transportation because of the permit requirements im- 
posed upon contract carriers, in addition of course to that 3-percent 
transportation tax. 

A study prepared by the United States Bureau of Public Roads 
shows that the intercity ton-miles carried by private trucks has 
increased from 16,094 million ton-miles in 1936 to 43,231 million ton- 
miles in 1949, and 52,509 million ton-miles in 1950 or a gain of 26,137 
million ton-miles in 1949 as compared to 1936 and a gain of 36,415 
million ton-miles in 1950 as compared to 1936. 

The CHarrMAN. Where do you get these figures? 

Mr. Wiuiams. They come from the Bureau of Public Roads. 

The CuarrMan. Are they estimates? Certainly there is no one 
keeping track of the ton-miles of freight that are hauled by private 
carriers. 

Mr. Wiis. I think they do take spot checks and probably the 
figures are estimated on the basis of the proportion of their checks. 

The CuHarrMan. They may be accurate—I am not saying anything 
about that—but I am just wondering where they came from. 

Mr. Wituirams. They are as reasonably accurate, I believe, as you 
could get without identifying each individual load. I think it is gen- 
eral means of comparing which they do in all types of traffic. 

The CuHarrMan. Going back to the tax item, can you give us any 
figures on the amount of taxes the 3 percent may earn on a certain 
operation? For instance, can you describe one operation for us? 

Mr. Wiuuiams. I can describe an operation which is handled by the 
carrier himself and the reason I can give you some reasonable figures 
on it is because I know the number of vehicles involved, which is not 
a great number, but it compares quite reasonably with the similar 
type of shipper in the same area who uses contract carriers or common 
carriers as the case might be. 

In this particular movement this particular shipper would save at 
least $9,000 each year over his competitor, and that is a movement 
which only embodies some 10 vehicles. 

The CuarrMAN. That gives us some idea. He is a small operator, 
in other words. 
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Mr. Wits. Actually, it is a large company with a small dis- 
tribution point at this particular town. 

Mr. Burton K. Wuee er. Is that your petroleum haul? 

Mr. Wi.ut1aMs. It is a petroleum haul; yes. 

Senator Hunt. Does a private carrier pay a State ton-mile tax? 

Mr. Wiuuiams. Within certain limits. on only tell you of the 
State of Wisconsin. In the State of Wisconsin, if their aggregate 
weight is below a certain total then they do not pay it, but that right 
is granted only to private carriers. For-hire carriers do pay in all the 
various brackets of weight. 

Senator Hunt. Is not that rather an unjust discrimination, if there 
are States that do not charge per ton-mile tax to a private carrier but 
do to a common carrier? 

Mr. Wiuutams. Yes, I think it is unjust, but we regard it as one of 
the many injustices such as the 3-percent transportation tax. 

Senator Hunt. If the common carriage is increasing then the 
highways-support money is being diverted to a certain extent—not 
being collected? 

Mr. Wiuutams. That is true. Of course, as I told you, I am only 
stating now for one State. I believe most States do not tax private 
carriers any differently than they do for-hire carriers. I say most. 

Senator Hunr. Many small stores, of course, do their own hauling 
from wholesale points, but I always thought they paid a tax to the 
State per ton-mile just the same as did the contract and the common 
carriers. 

Mr. WituraMs. No, sir, not in Wisconsin. 

The Crarrman. I do not think it is in very many of the States. 
New York passed an act recently and I think they make their collec- 
tion through the ports of entry and handle it in that way. 1 think 
that New York does catch the private carrier but I do not know of any 
other State that collects from the private carrier. 

Maybe there are many States, but I do not know of them. I know 
New York passed a law recently and they are collecting from private 
carriers, or at least they were supposed to be collecting from private 
carriers. The tax that you are talking about is a different tax than the 
tax that the Senator from Wyoming is discussing. The tax that he is 
discussing is a State tax and the tax that you are discussing, the 3- 
percent tax, is a Federal tax that is imposed on all bills of lading. 

Mr. Wittrams. On all for-hire transportation. 

The CHarrMan. Yes, at the point where a bill of lading is involved 
there the tax appears. 

Mr. Wrutiams. That is right, Senator. 

I believe when you say bill of lading it is a technical term. Actually 
it encompasses all for-hire transportation no matter under what form 
it is transported, whether under bill of lading or with a contract 
carrier who may not have those types of bills, but nevertheless all 
of it is taxed. 

The CuarrMan. But it is Federal excise tax on freight. 

Mr. WiuuiaMs. On freight? 

The CuarrMaNn. Transportation of freight. 

Mr. Wiiurams. With the exception of that which moves under 
private carriage. 

Mr. Burton K. Wuester. Is that one of the reasons why much 
of the private carriage does not go to the contract carriers? 
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Mr. Wiu1aMs. That is one of the reasons. There is no question 
about it. 

Why this growth of private carriage as compared with a decline in 
contract carriage? The answer is found in the permit requirements 
under the existing law. This is an additional reason to the transporta- 
tion tax. If either of my shippers needed the service which I am now 
performing at a point where { do not have authority I would have to 
file an application with the Commission for a permit. 

A hearing would be held and I would have to prove the service 
consistent with the public interest. To carry such an application 
to a conclusion would require from 6 months to 3 years. Now this is 
an application under which all I would want to do is substitute my 
service for private carriage which would mean that I would buy a fleet 
of trucks or add to my present fleet and put them in the exclusive. 
service of one of my shippers. 

My shippers can obtain.this same service by either buying a fleet 
of their own trucks or by leasing such a fleet from a leasing company. 
By either one of these methods the service can be instituted in a matter 
of days. This, rather than the railroads or the common motor 
carriers, is my competition. 

The bill which I support, S. 2361, would to a large extent correct 
this condition by making it possible for the Commission to issue 
temporary authority for the type of operation previously described 
and, after a hearing, issue a permit. I do believe that sections 2 and 
3 should be limited so that such permits would not be issued if there 
is another contract carrier willing and able to permit the service. | 
am attaching to my statement an amendment which would so provide. 

It is to be noted in connection with sections 2 and 4 that section 3 
contains a safeguard which is not in the present law. That is, if the 
Commission issues @ permit to a contract carrier authorizing it to 
substitute its services for private carriage, it may limit the carrier to 
performing these services for the particular shipper involved. 

The provisions of 5S. 2361 referred to above will make it possible for 
contract carriers such as my company to compete for traffic now being 
handled in private carriage. I would like to clarify that if I may, 
please. 

The CuHarrmMan. Certainly. 

Mr. Witurams. The problem which we have seen through the years 
is a problem of actually conforming to the wishes, and possibly the 
criticisms, of the other people who handle freight by motortruck and 
by rail. The problem is fairly simple: The common motor carriers 
and the rail carriers want competition removed from their circle on 
the ground that people who perform like services should receive like 
regulation. 

On the other hand, although they want to move away the competi- 
tion there they are not willing to grant us the development of their 
business in the other direction—that is, a substitute for private car- 
riage. These same people—and they have been before this committee 
and I can quote what they actually said last year: That they have no 
quarrel with those private carriers who handle their own merchandise, 
which they actually own, as long as they are not transporting for hire. 

They have no objection to that. We propose, in narrowing this 
situation down by naming the shipper, we propose to substitute our 
services for that service. 
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Mr. Burton K. Wurrier. You mean for the service of private 
shippers? 

Mr. Wituiams. The very service which these people claim they 
have no objection to, and we are proposing to substitute our service 
for it. 

I believe it is a reasonable request to ask for the right to substitute 
our services for a service with which they have no quarrel. That has 
not been their position in the past. It made no difference as to whether 
it was a real contract carrier under class 1 or a contract carrier under 
class 2. It made no difference. No difference if he stipulated to dedi- 
cate his equipment, the opposition was still there opposing the grant- 
ing of the permit. 

So that while we recognize that it may be impossible and it may be 
correct. to prevent people from moving, we will say, into a different 
class of carriage, then by the same token he should not be removed 
from the picture of being able to develop his business in the manner 
which is laid out for him not only by competition but by law and that 
is what we are actually asking. 

The CuarrmMan. A common carrier of any description might not 
object to you moving over into the private field, but the private 
carrier and private industry might object. There are supposed to be 
7% million of these private carriers. 

Mr. Wiuu1aMs. Senator, I agree, but the difference is this: that the 
private carrier, of course, if he is willing for a contract carrier to 
perform service for him, he has that jurisdiction, I mean. 

The Cuarrman. That is his business. 

Mr. WiuuraMs. That is his business, but the contract carrier could 
not possibly secure the authority without securing that shipper’s 
support, so that we are not dealing with private carriers who will 
oppose the applications so much as we are dealing with the fact as to 
whether the contract carrier can induce the particular private carrier 
to use his services, and the opposition in the hearings in the past 
yee has developed from other for-hire carriers, not from private 
people. 

The CuarrMan. The private people have control themselves. They 
could not complain. 

Mr. WituraMs. No, and they do not. 

The CHarrman. They could carry it themselves or they could 
turn it over to you, but your proposal now is not to make yourself 
a common carrier, is it, so that you can compete with these private 
carriers? 

Mr. Witu1aMs. No, sir. *My proposal is not to develop the business 
except by dedicating equipment to a particular shipper, substituting 
my services for private carriage. 

Mr. Burton K. Wueever. What you want as I understand it is to 
simplify the procedure so that you can go to a shipper and point out 
to him how you can better handle this traffic than he can with private 
carriage. 

Mr. Wixur1aMs. That is right. 

Mr. Burton K. Wuee er. But you are not asking that you be 
granted the privileges of common carriers, simply that you be per- 
mitted to go to the shipper and say “‘We would like to have your 
business and if you agree then we can go to the Commission and ask 
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for a temporary permit,” and after a hearing that the permit should be 
granted permanently; is that it? 

Mr. WiuuraMs. That is right. At the same time such carriers wi! 
not be able to divert traffic now moving by rail or common motor 
carriers. The amendment which I have suggested will prevent one 
contract carrier from taking business from another authorized carrier 
that is able to do the same work. The result will not only be that 
contract carriers will have a field in which to grow, but it will bring 
under regulation much transportation which is not now regulated. 


THE AMENDMENT 


_ Section 2: That the sentence of section 209 (b) of the Interstate 
Commerce Act is amended by inserting after the word “Act’’ the 
following: 


or will be a substitution for operations conducted by a shipper, which no other 
contract carrier is able to perform, of applicant’s services including the dedication 
of specific vehicles to the exclusive use of such shipper for an extended period of 
time;. 

Section 4: That the first sentence of section 219 (a) of the Interstate 


Commerce Act is amended by inserting after “such need’’ a comma and 
the following: 


or to enable contract carriers to substitute their services for operations being 
conducted by a shipper, which no other contract carrier is able to perform, where 
specific vehicles will be dedicated to the exclusive use of such owner for an ex- 
tended period of time. 

Mr. Burron K. Wueever. That is, the private carriage has not got 
the same regulation as the contract carrier has today? 

Mr. WiuuraMs. That is right. 

The CHarrMAN. The private carrier has no regulation. He does 
not report, he does not do anything. 

Mr. Wituiams. Technically the safety rules apply. 

The CuHairman. The safety rules, that is all; that is the only place 
where the law governs his operation in the slightest degree. 

Mr. Wituiams. That is right, Senator. 

The Cuarrman. I have been reading your amendment proposed 
here. Are you going to tell us what vou are trying to do in section 2 

Mr. Wivuiams. Yes, sir. In section 2, that ‘amendment simply 
makes effective the protest by other carriers who are already in the 
field from their protests against people who might move in to this 
situation haphazardly, and frankly the common motor carriers felt 
that this, without that amendment, would tlso be too free a movement 
into for-hire carriage. 

The CHarrMan. Did Senator Wheeler draw this amendment? 

Mr. Wiuutiams. I think the counsel did. Whether it was Senator 
Wheeler or Mr. Todd I am not sure. I knew that the carriers as a 
whole felt there should be some safeguard, otherwise it would open the 
doors perhaps to too many people and receive criticism by the genera! 
for-hire carriers, whether they be common or contract. 

Mr. Burron K. Wuerever. This amendment was drawn to 8. 2361 
as a suggested amendment to 8S. 2361 and it was drawn in connection 
with Mr. Todd and my son for the contract carriers. 

The Cuatrman. There is some very strange language in there and 


its application to 209 (b) is not very clear, but that is a technical 
matter. 
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It seems to us that section No. 2 should refer to section 209 (b). 
Section 4 refers to 219 (a) and the other to 209 (b). There is no 219 (a) 
in the code. I think that first line in section 4 should be 209 (a). 

Mr. Burton K. Wuee er. I think it is 210 (a). 

The Cuarrman. That is only a technical correction. It can be 
straightened out. 

You will give us the correction is there is need of one. 

Thank you for your appearance. 


STATEMENT OF C. B. FISCHBACH 


Mr. Fiscupacu. My name is C. B. Fischbach. I am president 
and principal stockholder of Fischbach Trucking Co. of Akron, Ohio, 
a contract motor carrier of various commodities in interstate com- 
merce pursuant to permits issued by the Interstate Commerce Com- 
mission. 

I am appearing here in support of S. 2361, particularly that part 
which would authorize the Commission to issue a carrier’s permit as 
a contract carrier, when the Commission finds that the operations 
are in fact those of a common carrier and the change of status is in 
the public interest. 

I entered the trucking business in 1929 with one truck which I 
drove, and today my company operates approximately 80 tractor- 
trailer units. My principal operation at all times has been the 
transportation of tires, tubes, other rubber products, textiles, chem- 
icals, and other materials used in the manufacture of rubber products. 

All of my other operating authority fits in with my services for the 
rubber companies in a manner that enables me to maintain a reason- 
able balance in my operations. I have been granted additional 
operating authority by the Commission on several occasions since 
the permit under the “grandfather’’ provisions of the law was issued 
to me; some of the new authority was issued after a hearing at which 
the exact service I proposed to perform was described, and some was 
purchased from other contract carriers, but every service I now per- 
form has been found by the Commission to be a proper contract- 
carrier operation. 

Nevertheless, in 1948 the Commission instituted an investigation 
to determine if I had unlawfully converted my operations into those 
of a common carrier, and an Examiner of the Commission found that 
my operations were those of a common carrier. He pointed out that 
my rates and the rules published in connection therewith were the 
same as those of the common carrier; that my equipment was the 
same as that used by the common carriers, that is, there was no 
specialization; that I had accepted shipments from, or turned over 
shipments to, common carriers, that my statement was the same as 
that used by common carriers, that is, that there was no specialization, 
and that I served a variety of shippers and transported a wide range 
of commodities. 

These findings of fact were substantially true. My rates are not 
appreciably different from those of the common carriers and the 
requirements of the Commission are such that the rules in a contract 
carrier schedule are much the same in form and text as those in a 
common-carrier schedule. I have built my business on service and 
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never have maintained rates below the prevailing level, or overloade:| 
my trucks to get business. 

It always has been the practice of the rubber companies I serve to 
direct me to turn over some shipments to motor common carriers 
for delivery at points I do not serve, and for the rubber companies 
alone I handle several thousand different articles. 

I never have claimed to operate a type of equipment that is differ- 
ent from those used by common carriers transporting the same kind 
of freight as that transported by me. Several years ago I conceived 
the idea of transporting tires in open-top vans that had steel tied on 
rings on the side to which I fastened bands made of heavy canvas. 

These bands are used to compress the tires into a more compact 
mass and increase by nearly one-third the number of tires that can 
be carried. In a few months every motor carrier serving the rubber 
companies was using these tire bands. There is no type of motor 
vehicle manufactured today, and no accessory for such vehicle, that 
a motor common carrier cannot purchase as readily as a contract 
carrier. 

I was aware of all these facts when the Commission instituted its 
investigation. I therefore filed an application for a certificate to 
perform the same operations as a common carrier that I have been 
performing as a contract carrier. 

My application, in due time, was set for hearing and it was opposed 
by almost every motor common carrier that is competitive with me 
in any part of my operation. They insisted that before I could be 
granted a certificate as a common carrier I must prove that the 
facilities of these common carriers are not adequate to handle the 
available business and that a certificate could be granted onlyafter 
proof of public convenience and necessity. 

Yesterday, March 11, 1952, the Interstate Commerce Commission 
released an examiner’s proposed report taking substantially that 
same position and denying my application. I am now in the position 
of having one Commission examiner say that I am not a contract 
carrier and another saying that I am not entitled to a common- 
carrier certificate. 

I do not believe that a well-established motor-carrier business such 
as I have developed should be subjected to these uncertainties through 
no fault of its own. By making this statement I am not being 
critical of the Commission or the examiners who made the reports. 

I just believe that the law should be amended so that the Com- 
mission can change a carrier’s authority from contract to common 
when it finds it is in the public interest to do so. I believe the law 
should be sufficiently flexible that the Commission has the power to 
change the type of operating authority held by a carrier whenever it 
finds it is in the public interest to do so. 

If I had been issued authority as a common carrier on the basis 
of service to three or four shippers and I had gone on a business pro- 
motion spree getting a contract with every potential shipper who 
would sign a contract, I would not expect the Commission to condone 
such action by issuing me common-carrier authority. 

The issuance of a certificate under such circumstances would not 
be in the public interest. The Interstate Commerce Commission is 
capable of determining whether the change of status of a particular 
carrier is in the public interest—that is, if it will result in destructive 
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competition, or in any other respect be contrary to the national 
transportation policy. 

It is unrealistic to require proof of public convenience and necessity 
to the same extent that would be necessary if the carrier sought to 
institute a new service. There are other contract carriers who, like 
myself, have experienced a normal business growth only to find that 
they now are regarded by their competitors and the Commission as 
illegal operators. 

he law says that I may add to my equipment and add contracts 
within the scope of my permit but the Commission says I cannot 
get too big if I expect to operate as a contract carrier. | never have 
served a shipper, or performed a service, that was not fully authorized 
by the Commission through an extension application case or a pur- 
chase case before I was issued the contract-carrier authority covering 
such service, and my operations would not be substantially different 
as @ common carrier but I now operate as a contract carrier. 

The change in status would not change the competitive picture in 
any respect. I am a truck operator and do not profess to under- 
stand the technical interpretations which the Interstate Commerce 
Commission has made of the present law, but it is very apparent to 
us in the contract trucking industry that there has been a change in 
the thinking of the Commission as to what constitutes contract 
carriage. 

All of this may be in accordance with the national transportation 
policy. If so, there should be some safeguard in the law that will 

rotect a person who has endeavored at all times to comply with the 
a and the Commission’s rules and regulations, only to find that 
according to present concepts he has the wrong type of operating 
authority. 

It seems rather un-American to me for a branch of our Federal 
Government to issue authority for the conduct of a certain type of 
motor operations and then after a few years declare such operations 
illegal, even though no showing could be made where such operations 
ever exceeded the authority granted. 

Having been forced into such a case bas been very costly and 
moreover, has retarded any further growth since its inception. I 
have devoted the greater part of my life to the development of this 
business and do not believe it should be taken away from me. I 
believe I should be permitted to proceed with development in this 
field as either a contract or common carrier and I am willing to do so 
as either. 

Thank you for this opportunity of appearing before your com- 
mittee. 

The CuatrMan. Thank you very much. 

Senator Hunt, do you have any questions? 

Senator Hunt. No questions. 


STATEMENT OF MILTON D. RATNER 


The CHarrMAN. You may proceed. 

Mr. Ratner. My name is Milton D. Ratner. My business address 
is 7000 South Pulaski Road, Chicago, Ill. I am appearing on behalf 
of the Contract Carrier Conference of the American Trucking Asso- 
ciations. My statement deals with S. 2361. 
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Mr. Burton K. Wueewer. You are the president, are you at the 
present time? 

Mr. Ratner. Yes;I1 am the president of the Midwest Transfer Co. 
a carrier domiciled at Chicago. The Contract Carrier Conference js 
a national organization of motor-contract carriers which operate in 
interstate commerce. I am chairman of the legislative committee of 
the conference. My early training, in contradistinction to Mr. 
Fischbach has not been in transportation, and | do not consider myself 
to be an expert in transportation matters. ‘ 

As a matter of fact, I am trained in the field of medicine and served 
with the Army Medical Corps in the last war for 2% years. But | 
have made a study of the growth of transportation in the United 
States and of the regulation of transportation in an effort to find an 
answer to the problems which now confront that industry. 

When the Motor Carrier Act was first enacted in 1935, two types of 
for-hire motor carriers were recognized, common and contract. 
Another classification of motor carriers—private carriers—which were 
not considered to be for-hire carriers, also was included in the defini- 
tions in the statute. 

The Congress, at the time of the enactment of the Motor Carrier 
Act, apparently was of the opinion that the placing of each carrier in 
its proper classification would be a relatively simple procedure. It has 
proved to be one of the most difficult tasks that the Interstate Com- 
merce Commission has undertaken, however. 

In my study I have found a surprising analogy between the status 
of rail carriers in the United States when the Interstate Commerce Act 
was enacted in 1887 and the status of motor carriers when the Motor 
Carrier Act was first enacted in 1935. Immediately prior to 1887, 
there were more rail carriers in the United States than there are at the 
present time. Some of these rail lines were owned or controlled by 
large shippers and others served particular industries under special 
contracts. 

The rail carriers that served the general public did so at rates which 
favored some shippers and exacted exorbitant charges from others. 
The railroad set-up had been greatly clarified and the obligations of the 
railroads to the public was clear by the time the motor carriers were 
brought under regulation. 

Furthermore, there never was any attempt to classify the railroads 
into common, contract, or private. 

Mr. Burton K. Wueeter. In the early days some of the railroads 
were engaged in contract carrying, some of them were private carriers 
and some of them were public carriers. 

Mr. Ratner. That is correct, and even today, some of the railroads 
are owned by large industries, and to a very appreciable extent the 
traffic that they move on their lines is the traffic of the industry that 
owns the railroad. 

The CuarrMan. Yes, but the freight that they haul cannot, by any 
stretch of the imagination, be classed as common carriage traffic. 
They stick to their own knitting, and they do their own job. Thev are 
captive railroads and they stick to that. They do not get into the 
common carrier field at. all. 

Mr. Ratner. That is true, Senator. There are some railroads, as 
vou explained, that are captive railroads, and then there are some 
and I can think of one example in particular in the Chicago area 
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where the railroad itself is still owned by a large industry, although it 
performs common carrier services for the public as well as moving a 
considerable amount of its traffic for the industry which owns it. 

That is true today. 

Mr. Burron K. WHEELER. That is also true of one railroad in 
Montana. 

Mr. Ratner. Private carriers by railroad present no problem to- 
day because of right of way limitations. Contract carriage by railroad 
soon disappeared except for the handling of circus trains and circuses 
still move today as a contract carrier movement on the railroads. 

With the railroad picture long since cleared up it was not surprising, 
therefore, that the Interstate Commerce Commission, in the first 
few years following the enactment of the Motor Carrier Act, made 
some conflicting decisions in cases dealing with the status, common or * 
contract, of particular motor carriers. 

I wish to talk about my own company only because it illustrates the 
point which I wish to make. I am president of Midwest Transfer Co. 
of Illinois, a company holding a permit authorizing operation as a con- 
tract carrier of roofing materials, industrial chemicals, and paper from 
and to numerous points in quite an extensive territory. 

This business was started by my father in 1932. He entered into a 
contract with each of the shippers with whom he did business. At the 
time of the hearing on his “grandfather’’ application, he had 16 con- 
tracts in effect with 16 shippers. At one time prior to the hearingon 
the “grandfather” application, he had as many as 25 contracts in 
effect but the Interstate Commerce Commission at the time of this 
proceeding decided that the number of contracts that had been in 
effect were not too numerous and that there were many potential 
shippers who were available and who had not been solicited by my 
father’s company. 

The Interstate Commerce Commission on June 20, 1940, decided 
the grandfather case of Midwest Transfer Co., finding it to be a 
contract carrier operation. Less than 1 month later, Division 5 of 
the Interstate Commerce Commission, on July 10, 1940, found that 
N.S. Craig, who had 24 contracts, was a common carrier. 

Division 5 in the Craig case stated that although the number of 
contracts which Craig had was a considerable number, the particular 
features of the Craig operation that put it into the category of common 
carriage was not the number of contracts that Craig had at the time 
of his hearing, but that Craig served many different types of shippers— 
they laid emphasis on that—and that the services were not specialized, 
and that is the first time the Commission injected this test of special- 
ization into its attempt to determine what type of carriage was being 
performed, common or contract. 

The Craig case went before the full Interstate Commerce Com- 
mission, and that body reaffirmed the Division 5 decisions in the 
Craig case and stated that it was most difficult—there again they 
said exactly as the Division had said—it was most difficult to deter- 
mine whether a carrier who had a large number of contracts is or is 
not holding himself out to the public, and that the number of con- 
tracts in itself was not governing, but that the degree of specialization 
of the service performed by the carrier is probably more important 
in determining the type of carriage involved. 
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There is this to say, however, on this matter of specialization: 
What was specialized in 1940 is commonplace today as a result of the 
natural development of the trucking industry. In 1947, 7 years after 
the Interstate Commerce Commission determination in our “grand- 
father’ case, the Interstate Commerce Commission conducted an 
investigation into the status, common or contract, of Midwest Trans- 
fer Co., just as they did into the Fischbach company a year later, a 
Division 5 of the Interstate Commerce Commission found that m) 
company was omitting operating as a common carrier. 

Now, what caused this change in the Commission’s opinion as to 
the status of our business? While we had added some new contracts 
we had come before the Commission in each instance either to buy 
rights or assume new contracts that way, or we had come before thie 
Commission on an extension application to extend our rights and add 
a new contract by that method. 

With each application a public hearing was held and the Com- 
mission reviewed our entire business. Certainly, if we had violated 
the law or the terms of our permits the Interstate Commerce Com- 
mission had ample opportunity to comment on it in one of its reports. 
What actually happened, however, is that subsequent to the deciding 
of our original grandfather application the Commission changed the 
tests employed for distinguishing between common and contract 
carriers. 

In our grandfather case in 1940, the Commission used the legalistic 
test as excerpts from our case attached to my prepared statement, 
which has been submitted to the committee, will show. In the Craig 
case, as already stated, these tests were set aside to a large extent and 
the Commission adopted the test of specialization. 

This test of specialization, however, was not applied to our operation 
until 7 years later and then we were found to be a common carrier. 

Mr. Burton K. WHEELER. | think you ought to read the excerpts 
that vou have mentioned, and spell it out a little bit. 

Mr. Ratner. Excerpts from decision of Division 5 of the Inter- 
state Commerce Commission in Ratner Contract Carrier Application 
(24 M.C. C. 11 at pp. 13 and 14). 

A protestant and an intervener contend on brief when the Midwest 
grandfather case came before the Interstate Commerce Commission 
and we had applied for a contract carrier permit, since we had operated 
under individual contracts with shippers, there were protestants in 
that case, and Division 5 in reviewing the evidence stated: 

A protestant and an intervener contend on brief that applicant’s operations are 
and have been those of a common carrier by motor vehicle, and point to the growth 
of the operations as tending to confirm this contention. In this connection, the 
evidence does not indicate that applicant’s increased business is a result of solici- 
tation on his part, but rather that manufacturers have experienced increased sales 
of building, roofing, and insulating materials in truckload shipments. 

The number of contracts held by a carrier is not in itself a criterion of the carrier 
status but must be considered in conjunction with other pertinent factors. Appli- 
cant’s operations were conducted under oral agreements until 1937. Since that 
time his transportation service has b2en conducted under written contracts con- 
templating series of shipments within stated periods of time. ' 

He does no advertising, employs no solicitors, and does not desire to enter into 
additional contracts with other shippers. He has no interchange arrangement 
with other carriers. Shippers have found applicant’s service particularly adapted 
to their needs because of his familiarity with the handling of their products and 


because of the extra large equipment which is provided for the transportation of 
bulky commodities in truckload lots. 
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There is one reference, even in the Ratner case, in our own case, 
to the possibility of special type of equipment, the use of extra large 
equipment. However, the equipment that we used in 1940 that was 
considered large is now commonplace. All the common carriers use 
the same type vehicle. 


Difficulty has been experienced by some shippers in obtaining common carriers 
with suitable equipment on short notice, and in persuading such carriers to dead- 
head trucks to their plants in order to pick up shipments. The vehicles used in 
transporting commodities for two of applicant s shippers are painted and lettered 
in accordance with the requirements of such shippers. 

Applicant has specialized in the transportation of specific commodities in 
truckload lots for selected shippers who represent but a few of the potential 
shippers located at points of origin served by him. Characterized by the absence 
of a holding out on the part of applicant to serve the general public, it appears 
that essentially his operations are and have been those of a contract carrier by 
motor vehicle. 


Here in 1940 the Interstate Commerce Commission, reading from 
Division 5 in this last sentence, they state that there was an absence 
of holding out, and Midwest Transfer Co. had 16 contracts. Later 
they found that we were a common carrier, we had practically the 
same number of contracts, and just changed their reasoning around. 

They said that contracts in the neighborhood of 20 indicated that 
you were holding out to serve the public. Not only was Midwest 

ransfer found to be a common carrier but, as in the case of Fisch- 
bach, we were found to be operating unlawfully as such. We were 
given an opportunity to make certain changes in our business and 
bring our operations back into compliance as a contract carrier. 

This was done and the Commission discontinued this status pro- 
ceeding into our company’s operations. In complying with the 
Commission the most significant change that was made was a reduc- 
tion in the number of our contracts from 26 to 17 but in doing this 
and satisfying the Commission there again it implies the use of the 
legalistic test to what is contract carriage and at best this whole 
matter is somewhat confused because the yardstick that the Com- 
mission has been using is never clearly defined and it is intangible. 

Our conference believes that the Interstate Commerce Commission 
should again have the opportunity of looking into the status of motor 
carriers in view of the developments in the trucking industry and if 
a carrier is in the wrong category and if it is in the public interest, 
that carrier’s status should be changed. 

We believe that in administering the present act as described, the 
provision in section 209 (b) that ‘‘no terms, conditions, or limitations 
shall restrict the right of the carrier to substitute or add contracts 
within the scope of the permit, or to add to his or its equipment and 
facilities, within the scope of the permit, as the development of the 
business and the demands of the public may require’ has been com- 
pletely nullified. 

Today a contract carrier expands his facilities or adds new con- 
tracts at the peril of becoming a respondent in an investigation 
charging him with operating as a common carrier. 

In our industry there are two types of contract carriers, namely, 
those who conduct their business for a number of shippers under 
contract but perform services similar to those carried on by the 
common motor carriers, and then there are those who devote an 
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agreed amount of equipment to the exclusive use of a single shipper, 
even though he may have more than one shipper. 

He may have two or three, and dedicate a certain number of 
vehicles to each. My company is of the first type. We do not except 
in a few instances devote equipment to the exclusive use of a shipper. 
We serve a limited number of shippers in a manner which will insure 
the maximum utilization of our equipment. 

We compete with private carriage. A private carrier can operate 
his own truck as he desires, across the extent of a city, or he can oper- 
ate across the Nation. Of course, as a practical matter he only 
operates his own trucks if he has sufficient freight and if he has freight 
in both directors. 

The only reason in most instances truckload shippers use contract 
carriers is because they do not find it profitable to operate trucks and 
return empty. Of course, we find that in the development of our 
business we must load our trucks in both directions if we hope to 
retain the business of our shippers. 

By this discussing of the Commission’s decisions on the question of 
contract carriage I do not want to create the impression that I am 
using this committee as a forum to criticize the Commission’s decisions. 
I am not a lawyer and therefore, am not in a position to pass on the 
legality of the actions which have been taken. I have had, however, 
considerable experience in the motor carrier business. 

Our business, like the vast majority of trucking organizations, was 
just in its infancy when the Motor Carrier Act of 1935 was passed. 
We have continued to prosper and enjoy a certain amount of growth. 
Certainly, Congress did not intend for such to be a law violation. Jam 
not here proposing that the Interstate Commerce Commission was 
mistaken in finding my company to be a common carrier in accordance 
with the standard they adopted in the Craig case. 

It is my opinion, however, that because the motor carrier industry 
is an infant compared to its fellow regulated industry, the railroads, 
the Commission should again have sufficient flexibility at this time in 
the law to put each carrier in its proper category and if necessary to 
change the carrier from a contract carrier to a common carrier if it 
finds that is in the public interest to do. 

That is all the first paragraph of S. 2361 will accomplish. 

Mr. Burton K. Wueeter. And you do not believe that if they say 
that a man who is engaged in contract carriage today may find that 
he is a common carrier that they should not take his business away 
from him? 

Mr. Ratner. No. I believe that we have operated within the law 
to the best of our ability, and as I have tried to point out here, the 
rulings of the Commission itself have been conflicting so that what 
we are doing today we think we have done within the law, and if it is 
not contract carriage we certainly should be in a position to become 
a common carrier. 

The CuarrMan. Is it not your position that when the law became 
effective in 1935, the Commission examined you and they placed you 
in the category of a contract carrier? 

Mr. Ratner. That is correct. 

The Cuarrman. As I understand it under the grandfather clause 
and under the law they might very well have declared you a common 
carrier and given you a certificate at that time. 
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Mr. Ratner. That is correct. 

The CHarrRMAN. But they did not do that. 

Mr. Ratner. That is correct. 

The CHarrMan. They called you a contract carrier at that time 
and then some 7 years later, without any fundamental change in 
your operation, they classed you as a common carrier and threw 
you out of business, declaring that you were operating unlawfully? 

Mr. Ratner. That is correct. 

The CuHarrMan. Of course, that kind of situation on its face is 
very bad. If there was a mistake made, it seems to me that they 
made the mistake originally when they did not class you as a com- 
mon carrier in 1935. 

Mr. Ratner. Certainly the Commission, I feel, has been in error, 
but I do not think the error is entirely theirs. I think that here was 
a new industry with very little precedent to go by, and the carrier 
himself, if he had been clairvoyant and could have foreseen the future 
might have been in a position initially to ask for common carrier 
rights and they would have been granted, and some carriers, who are 
very similar to our for one reason or other, did ask for common carrier 
rights and they were granted. 

Mr. Burton K. Wueeter. The applications were in the alternative, 
as I recall. 

Mr. Ratner. That is correct. 

Mr. Burton K. WHEELER. That is, they put it into the alternative 
and asked the Commission to decide whether they were contract 
carriérs or common carriers, and to be granted a certificate as to 
whichever category they found that you belonged to. 

Mr. Ratner. That is correct. In our case we asked for a contract 
carrier permit and the Commission granted it to us. Within 1 month 
other members of the Commission, another examiner, and other 
members, were hearing a case very similar to ours and they decided 
that that operation was common carriage. 

Everything that we have done since the granting of that permit 
initially has been within the scope of our permits. We have come 
before the Commission in innumerable proceedings—purchase cases 
and extension cases—and in each instance we would come in and 
apply for an extension as a contract carrier and the Commission had 
ample opportunity in each of these proceedings to caution us if they 
felt it was necessary, or to review our whole business, but they per- 
mitted us to grow, and then some 7 years after that initial deter- 
mination in our grandfather case, they instituted an investigation on 
their own motion and found that we were common carriers. 

If the Commission had the opportunity of regulating a law that 
encompassed what we are proposing in 2361, in that single proceeding, 
that single investigation proceeding, when they found us to be a com- 
mon carrier, they could have changed our operations in that one case, 
but instead as in Fischbach’s case he had to file another proceeding 
attempting to become a common carrier, as the Commission said that 
is what his operations were, so he tried to comply in that direction. 

The CuatrMan. Is the provision in 2361, providing the flexibility 
which you suggest here, limited to the grandfather clause or is it 
broader than that? 

Suppose I get a permit tomorrow to operate as a contract carrier, 
and then under 2361 could I come in and say to the Commission, “‘Now 
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you make a common carrier out of me.’”’ Would he have a right to do 
that or does it tie it clear back to the grandfather clause? 

Mr. Ratner. Senator, it does not tie it back to the grandfather 
clause. 

The CHarrMAN. Should it not? 

Mr. Ratner. No. 

The Chairman. Why should a contract carrier come in and attempt 
to change completely his operation and his certificate, just because he 
has changed his mind and wants to expand as a common carrier? 
Would it not be the smart thing then, if this law were passed, and 
someone wanted to get into an operation, to go out and get a license to 
operate as a contract carrier; then in a day or two he could say “| 
want to be converted into a common carrier. Under this bill I am 
entitled to do that.” 

Is not that making a mockery out of the certificate unless it is tied to 
the grandfather right? In your case, I think you have got a clear case. 

Mr. Burton K. Wuee ter. I do not think the contract carriers 
would have any objection to that. 

The CHarrmMan. To what? 

Mr. Burron K. Wueever. To tying it in to the grandfather clause. 

Mr. Ratner. Certainly in the case of my own company I would 
have no objection, but I'am here speaking for the industry and it is 
conceivable that there are some contract carriers who started in busi- 
ness immediately subsequent to the initiation of the Motor Carrier 
Act. 

I think the Commission under this law would have sufficient power 
to decide whether it would be in the public interest. We are not here 
and I will go over that particular point that you raised, Senator, in my 
final remarks—we are not here seeking common carrier rights for a 
law violator. We are not here seeking that the Commission condone 
operations where someone, under the guise of contract carriage goes 
out and expands his business to a point that he then would be entitled 
under this bill to a common carrier certificate. 

In almost every instance the Commission has an opportunity to 
examine the operations of a carrier as he grows, as they did in our 
case. There are proceedings that you have before the Commission, 
when they can caution you and say “You have grown to what we feel 
is a reasonable limit as a contract carrier at this time.’’ But in our 
case they never did caution us and seven years later they suddenly 
instituted this proceeding. 

The CHarrMAN. You ought to be either a contract carrier or a 
common carrier, one or the other. Certainly the public interest does 
not require that you be neither, that you operate in any way you wish, 
that you put on one beard for today and another beard for tomorrow 
and operate as you please. 

That is not in the public interest. The public interest requires 
either that you be a common carrier or that you be a contract carrier. 
It seems to me that you have shown justification here for being granted 
@ common carrier certificate. Maybe you do not want one. If you 
do not want one you ought to confine your operation to a contract 
carrier operation. 

Simply calling you a contract carrier and then letting you operate 
as you please is not in the public interest. We ought to have these 
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classifications and they ought to be laid down definitely in the law, 
so that there would be no difficulty. 

It does not make sense, however, for a contract carrier to begin 
life as a contract carrier, and, after he grows up and reaches the age 
of 14, immediately and automatically to become a common carrier. 

Mr. Epwarp K. WHeEE.ErR. Senator, on that particular point. I 
think you will notice in the language here that this change of status 
from contract to common carriage can only take place after the Com- 
mission institutes an investigation. This would not be something 
that could be brought about by Mr. Ratner himself or any other con- 
tract carrier. - 

This change of status could not be a back door affair whereby con- 
tract carriers could be common carriers. The language in the bill 
provides that the Commission has to institute an investigation, and 
then if it finds as a result of that investigation, that it is in the public 
interest to change the status of the carrier from contract to common 
or vice versa, that then the carrier, upon surrender of its authority and 
upon a further finding by the Commission that it would be in the public 
interest to complete this transaction, may do so. 

But the initiation of the change in the status is not up to the carrier 
at any time: it is up to the Commission. 

The CuarrmMan. They can do that now if they want to. 

Mr. Epwarp K. Wuee ter. No, sir, they can not. 

The CuarrMan. Why can’t they? 

Mr. Epwarp K. Wester. They have indicated that they cannot. 

The CuHarrman. The Commission can do so by holding hearings 
and giving the other common carriers the right to come in and appear 
and show where they are going to be hurt. 

Mr. Epwarp K. Wuee ter. There is no provision that they would 
not be able to do that now, sir, but the question is whether or not they 
have to prove, as a new proposition, public interest, convenience, and 
necessity. 

The CHarrMan. Of course; and it seems to me that this bill is an 
attempt to escape the need of justifying operations on the plea of pub- 
lie convenience and necessity. Take this case before us: if it is tied to 
the grandfather right, it seems to me that it would be a very good case 
and that it ought to have very serious consideration. But it does not 
seem right simply to avoid proving that it is in the interest of conven- 
ience and necessity, through a proper hearing, and with others who are 
concerned with it, and who are operating in the public convenience and 
necessity. It just does not seem right to me to make it too broad. 

Mr. Ratner. Mr. Senator, there has been a bill introduced as an 
So to our bill, that we have not had adequate time to fully 
study. 

The Cuarrman. Is that the one that Mr. Fischbach has just pre- 
sented or is it the one that Senator Bricker 

Mr. Ratner. I believe it was the one introduced by Senator Bricker. 

The CHarrmMan. It was introduced as a substitute by Senator 
Bricker and Senator Capehart. 

Mr. Ratner. In that bill, Senator, the definition of contract car- 
riage would be changed and be confined over the present definition. 
It may be that that is the solution to this problem: a new definition in 
the law of what is contract carriage, where contract carriage would be 
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a pure substitute for private carriage, with the dedication of vehicles, 
and those contract carriers who do not operate their business along 
those lines, there could be a new grandfather date at which time they 
would come before the Commission, or the Commission could have a 
certain period of time within which to look into those operations and 
either put them into the new restricted definition or get them into the 
common carrier field. 

The CuarrMan. Yes, I think that would be all right—to have a new 
grandfather date—but certainly they ought not open this thing to 
misuse. If people apply for a contract carrier certificate, the law 
ought to be specific as to what their responsibilities are. But then 
they ought not to be able automatically to move from that status into 
another preferred status, simply because they have prospered and 
have purchased a few more trucks. 

There ought to be a determination of need for the expanded and 
changed operations. 

Mr. Ratner. It is very gratifying to me, Senator, to see that you 
recognize the problem of companies such as my own and the Fisch- 
bach Co., and there are others in that same position, and I am sure 
the committee in its wisdom will find some answer to this problem, 
either by restricting those that could be changed over under the 
proposals in our bill to those who had grants under the grandfather 
period, or encompassing some new restricted definition of what is 
contract carriage, and then set some new date for those carriers who do 
not fall under that definition, to decide whether they should be 
restricted further so that they can meet the new definition, or should 
be given common carrier certificates and gotten into the common 
carrier field, but there is a problem, and it seems to me that it has to be 
dealt with in some way, and what has happened so far has been far 
from satisfactory. 

The Cuarrman. I do not find any provision in the Bricker bill that 
ties this matter to grandfather rights. 

Mr. Ratner. But the Bricker bill does propose a new definition of 
contract carriage, where a contract carrier would be a carrier for hire 
who is substituting his services for private carriage and dedicating 
his vehicles to the exclusive use of a shipper. 

As has already been explained here this morning by Mr. Williams, 
no one has any quarrel with that type of contract carriage. We 
recognize that type exists and that we have carriers of that type. It is 
the other type, the carriers who operate under contract for a restricted 
number of shippers, but who do not dedicate their vehicles, who are 
the ones that so to speak are in the limbo in this whole problem— 
the Commission has decided in one case that they are common carriers 
and in another instance that they are contract carriers, and these 
carriefS we feel are being harmed. 

The CHarRMAN. They ought to be either fish or fowl, that is one 
thing that is certain. You may proceed. 

Mr. Ratner. The first paragraph of S. 2361 does not authorize 
or direct the Commission to give a common carrier certificate to a 
contract carrier who has deliberately gone out and solicited the 
business of the general public in violation of its permit. It would 
seem that this provision of the law would give the Commission 
flexibility in regulation which it needs in order to regulate a vigorous 
industry in an intelligent and just manner. 
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Without such a provision in the law, the Commission upon a 
finding such as made in our case is obliged to impose requirements 
which are unjust to both the carrier and to the shippers using its serv- 
ice. For it is to be remembered that the shippers who had used our 
services for a number of years and who had to discontinue doing so 
were injured by the Commission’s action just as was of course our 
company itself. 

What we here propose is not, as some might attempt to tell you, a 
method to protect those who have violated the terms of their operating 
permits, since under S. 2361 the Commission would have to find that 
it is in the public interest to change the operating authority. 

Certainly the Commission x not find it in the public interest 
to make the change just to protect a law violator, but this amend- 
ment does give the Commission the power to make a change in the 
form of the operating authority when it finds the circumstances sur- 
rounding a particular case to justify the change in the public interest. 

Thank you for the opportunity of appearing before your com- 
mittee. 

This is an excerpt from a decision of division 5 of the Interstate 
Commerce Commission in Craig Contract Carrier Application (24 
M. C. C. 331 at pp. 333 and 334): 


Applicant hauls under contract for various shippers and believes his operations 
to be those of a contract carrier. The application lists 24 contracts between 
applicant and individual shippers, and it appears that he has a number of addi- 
tional contracts. The shippers served do not come within any general class but 
are engaged in various lines of business. While applicant’s status as a contract 
carrier is not dependent upon the number of shippers with whom he has contracts, 
the fact that he serves so large a number of diversified shippers indicates that he 
undertakes to serve all shippers to the extent of his facilities and that the service 
rendered presents no special or individual characteristic which would operate to 
distinguish it from the service customarily rendered by common carriers. 

* * * * * * * 


There is no evidence that the actual service rendered by applicant differs in the 
slightest respect from that ordinarily rendered by common carriers. Neither the 
type of equipment, the mode of receiving, transporting, and delivering freight, the 
type of commodities transported, the class of shippers served, nor any other 
feature can be pointed to as marking off applicant’s service from common car- 
riage. Although applicant enters into contracts with shippers, the service which 
is the subject matter of the contract presents no special or individual characteristic 
which would operate to distinguish it from the ordinary service afforded by 
common carriers. Neither the testimony submitted nor the contracts themselves 
display any such features. Under all the circumstances, we are of the opinion 
that applicant’s service is that of a common carrier by motor vehicle. 


This is an excerpt from the report of the Commission on Recon- 
sideration in MC-5724, Craig Contract Carrier Application (31 M.C.C. 
705, at pp. 711 and 712): 


The determination between common and contract carriage is frequently difficult 
to make in a particular case, but it is even more difficult to define the controlling 
considerations so that anyone may apply them. Clearly, as above indicated, we 
cannot unquestioningly accept a carrier’s mere verbal disclaimer of a holding out. 
Neither can the line of demarcation be chalked out solely by resorting to the 
strictly legalistic conception of a public holding out or not. This latter test be- 
comes less clear and positive and more difficult of application as the scope of the 
physical operations is limited to cert2zin commodities or certain classes of shippers. 
And as this occurs, it is necessary to seek other aids in solving the question of 
status. If the broader regulatory problem, as distinguished from the legalistic 
problem in a particular case, is to be met satisfactorily, other controlling criteria 
must be accepted and employed. In general, the degree of holding out works 
itself out in certain more or less definite patterns of service, by the comparing of 
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which it is possible to discern the measure of the holding out. The formulatic; 
of a practicable and satisfactory test requires that the difference in holding oi; 
between a common carrier and a contract carrier service be reinforced by en- 
phasis on individuality and specialization of the service in the case of a contrac; 
carrier as contrasted with the service to the general public rendered by a comm), 
carrier. 

The specialization which we have in mind may consist in the rendition of othe; 
than the usual physical services for the purpose of supplying the peculiar nee. 
of a particular shipper, such, for example, as the furnishing of equipment espe- 
cially designed t» carry a particular type of commodity, the training of employee. 
in the proper handling of particular commodities, or the supplying of related 
nontransportation services such as the assembling, placing, or servicing of ma 
chinery. Or it may consist of nothing more than the devotion of al! of a carrier's 
efforts to the service of a particular shipper, or, at most, a very limited number of 
shippers, under a continuing arrangement which makes the carrier virtually a 
part of the shipper’s organization. ' 

The CHarrMan. That is a very fine presentation, Mr. Ratner. 

Mr. Burton K. Wuee er. We had one other witness who was to 
get here from Boston but he could not get here by plane—the plane was 
down—he will be here tomorrow. We have some other shipper 
witnesses tomorrow. 

The Cuarrman. Do you have any other witnesses today? 

Mr. Burton K. WHEELER. Not today. We had another witness 
but he could not get here. 

The CHatrRMAN. We will recess until tomorrow at 10 o’clock. 

(Thereupon, at 11:45 a. m., the committee adjourned, to reconvene 
on Thursday, March 13, 1952, at 10 a. m.) 


Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Thursday, March 13, 1952. 

The committee met, pursuant to adjournment, at 9:55 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Edwin Johnson of Colorado (chairman) presiding. . 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuatrMan. The hearing will please come to order. The first 
witness is Mr. Samuel F. Derby. Mr. Derby, will vou come forward, 
please? 


STATEMENT OF BURTON K. WHEELER AND SAMUEL F. DERBY, 
GENERAL MANAGER OF H. MAYNARD GOULD, INC. 


Mr. Burton K. Wueeter. Mr. Derby, will you state your name 
to the committee? 

Mr. Derpy. Samuel F. Derby. 

Mr. Burron K. Wueever. What is your business? 

Mr. Dersy. Transportation. I am vice president and general 
manager of H. Maynard Gould, Inc., East Walpole, Mass. 

Mr. Burton K. Wueeter. I understand that you are engaged in 
both contract carriage and common carriage. 

Mr. Dersy. Yes, sir. 

Mr. Burton K. Wureter. You have a statement that you wish 
to make to the committee? 
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Mr. Dersy. Yes, sir. 

The CHarrMAN. You may proceed. 

Mr. Dersy. It is my understanding that S. 2752 would change 
section 218 of the act so that a contract carrier will be required to 
observe just and reasonable rates and charges, instead of reasonable 
minimum rates and charges, as is required at the present time. It also 
would prohibit a contract carrier from making any change in his rates, 
either an increase or a reduction, except by publishing them in sched- 
ules effective 30 days after filing with the Commission. It also would 
require a contract carrier to charge the exact rate set forth in a pub- 
lished schedule; and would authorize the Commission to prescribe 
maximum as well as minimum rates for contract carriers. 

One section of S. 2781 would amend section 216 (d) of the act so as 
to prohibit a contract carrier from charging one shipper more or less 
than he does another for a similar service. If these changes in the 
law are made, the only difference between the operations of a motor 
contract carrier and those of a motor common carrier will-be that the 
contract carrier must obtain written bilateral contracts with the ship- 
pers he serves. 

My contract carrier operation is for a manufacturer of roofing, 
building materials, paper boxes, floor coverings, distributing its prod- 
ucts to building material firms and wholesalers throughout New Eng- 
land. We also conduct common-carrier operations in the same terri- 
tory, and I know the difference between the two types. 1 do not 
transport the same commodities as a common carrier that I transport 
as a contract carrier, but it would not make a particle of difference if 

I did, because the two services are entirely different. I might, with 
your permission, perhaps outline our operation to show the speciality 
of it. When sales orders come into the plant, a carbon copy is sent to 
us at the same time the order is sent to the shipping department. We 
at all times have 15 or 20 trailers spotted at the loading platform. We 
tell the shipping department what order to put on what trailer. The 
reason for that is that we have all kinds of equipment—vans, open 
tops, flats, racks, and a lot of the stuff is shipped on pallets. Some of 
it has to be loaded side unloading, some of it has to be loaded to come 
off the tailboard. 

Common carriers cannot give this kind of service. In fact some- 
times they have called on us to borrow our equipment because they 
have not the specialized equipment to do the job. Also, in the de- 
livery there is a specialization. Our drivers probably know the cus- 
tomers better than any of the shippers’ people, with the possible ex- 
ception of the salesmen. They have special deliveries to different parts 
of the yards, different kinds of material go one place or another, so 
that it is a really specialized job. Some of the other large manufac- 
turers that are competitive with our shipper, one of them leases a 
fleet of trucks and distributes their goods to the private carriers. 

Some of the others use contract carriers, and common carriers are 
used to a small extent. But the services of either the rail or the 
common carriers are not flexible enough for this particular kind of 
business. In other words, the contract carrier does what the shipper 
could do himself only that he does it better bec ause he is a specialist in 


transportation, whereas in private carriage it is just a branch of the 
business 
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If we were prohibited from collecting any charge greater than our 
minimum scale filed, we would lose a lot of the flexibleness of the 
business. Sometimes we get to a destination and find that the stuff 
has to go on a job somewhere or has to be delivered at a particular 
hour, or sometimes reconsigned. All of these things cost extra money, 
and we can always arrange with the shipper to reimburse us for this 
additional expense. 

Mr. Burton K. WHeEEtER. What would happen if you were not 
able to have this special type of work? 

Mr. Dersy. As I see it, the only solution to getting the same 
service would be for the shipper himself to maintain his own fleet of 
trucks, because there is nothing in common carriage that will give the 
flexibility that the contract carrier gives to the shipper. 

Mr. Burton K. Wueeter. Of course, the railroads could not make 
this kind of shipment. 

Mr. Dersy. The railroads are out altogether, from a time element 
and from the way the stuff is sold. The stuff formerly, of course, 
when there was only rail, was sold in 40,000-pound lots. Now it is 
sold in units of 20,000, so that there are more frequent deliveries and 
the fellow who is selling it has a better diversified line. As far as 
minimum or maximum rates are concerned, the Interstate Commerce 
Commission now controls our minimum, and the OPS controls the 
maximum, but as a practical matter there is not any need of either one 
of them. The shipper will control beth the minimum and the maxi- 
mum, and when we get out of line he will put on bis own equipment, 
which is the only alternative. 

This is another thing, too. If a shipper himself had his own fleet, 
he would get away from the transportat‘on tax, so that we have a 
3-percent differential there that we have to overcome by giving a 
service. The right to.discriminate between shippers—lI do not think 
discrimination is the word. There are no two shippers that have the 
same problems. The so-called discrimination is not discrimination. 
It is a price tailored to the particular operation and the service that you 
have to give. In my opinion there is not any need for a law that will 
prevent the customer paying unjust or unreasonably high charges. 
He just will not do that. 

Mr. Burton K. WHEELER. There is a good deal of talk about free 
enterprise now. If they go ahead and try to regulate the contract 
carriers in such a way as they propose, will it not put the contract 
carrers out of business? 

Mr. Dersy. It will eliminate the contract carriers. 

Mr. Burton K. Wueeter. In that way they will be eliminating 
free enterprise that they are all talking about? 

Mr. Dersy. That is right. The contract carrier is the only free 
enterprise that is left in the transportation industry. It is a contract 
that is made between a shipper and a carrier, and it is tailored to the 
individual needs of the shipper and the individual ability of the carrier 
to fulfill that need. 

Mr. Burton K. WuHeEEteEr. I understand that you are both a com- 
mon carrier and a contract carrier. 

Mr. Dersy. Yes, sir. , 

Mr. Burton K. Wueeter. And you belong to the Contract Car- 
riers’ Conference? 

Mr. Dersy. Yes, sir. 
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Mr. Burron K. Wueeter. They are the ones who are insisting 
that the contract carriers be regulated in this manner. 

Mr. Dersy. That is correct; yes, sir. I might say as a common 
carrier I would like to see nobody but common carriers. As a con- 
tract carrier I would like to see both of them because there is a field 
for both of them. The service is entirely different. I might compare 
it probably to a taxicab and trolley service. The contract carrier has 
a special service for a special shipper. The common carrier from the 
very nature of his business has to serve everyone, not in a tailor-made 
manner that a contract carrier serves a shipper. 

Mr. Burton K. WHEELER. Everybody is in favor of free enterprise 
until they want to put their competitor out of business? 

Mr. Dersy. That is right. We have a rather odd experience up 
there. There are a couple of common carriers who handle roofing in 
the territory that we do not serve, and to enable them to properly 
service the customer they have to leave the trailers with us, and we 
do the loading for them. Otherwise they would not be able to serve 
the shipper the way that he has to be served. 

I do not think that I can add too much to that unless anyone wants 
to ask me any questions. 

The CHarrmMan. Do you want your whole statement inserted in the 
record? 

Mr. Dersy. Yes; if you please. I did not read the whole of it. 

The CHarrMan. We will insert it all in the record. 

(The statement is as follows:) 


STATEMENT OF SamvueEL F. Dersy, Vick PrResIpDENT AND GENERAL MANAGER, 
H. Maynarp Gou.p, Inc., East WALPOLE, Mass. 


Mr. Chairman and gentlemen of the committee, my name is Samuel F. Derby. 
| am the general manager of H. Maynard Gould, Inc., of East Walpole, Mass., 
which is a contract motor carrier holding a permit from the Interstate Commerce 
Commission. My appearance here is for the purpose of showing thé committee 
the effect of S. 2752 and S. 2781 upon a contract-carrier operation. 

It is my understanding that 8. 2752 would change section 218 of the act so 
that a contract carrier will be required to observe just and reasonable rates and 
charges, instead of reasonable minimum rates and charges, as is required at the 
present time. It also would prohibit a contract carrier from making any change 
in his rates, either an increase or a reduction, except by publishing them in sched- 
ules effective 30 days after filing with the Commission. It also would require a 
contract carrier to charge the exact rate set forth in a published schedule and would 
authorize the Commission to prescribe maximum as well as minimum rates for 
contract carriers. 

One section of 8. 2781 would amend section 216 (d) of the act so as to prohbit a 
contract carrier from charging one shipper more or less than he does another for a 
similar service. If these changes in the law are made, the only difference between 
the operations of a motor contract carrier and those of a motor common carrier 
will be that the contract carrier must obtain written bilateral contracts with the 
shippers he serves. 

My contract carrier operation is for a manufacturer of roofing, siding, and 
insulating materials, distributing its products to building-material firms and 
contractors throughout New England. I also conduct motro common-carrier 
operations in the same territory, and I know the difference beteen the two types of 
operation. I do not transport the same commodities as a common carrier that I 
transport as a contract carrier, but it would not make a particle of difference 
if | did, because the two services are materially different. 

My drivers are better acquainted with the customers of my contracting shipper 
than any of the men in the traffic or shipping department of the company. One 
customer wants his insulating materials or drums of roof coating delivered into a 
warehouse at his main place of business but wants composition shingles placed in a 
storage yard a mile or so away. We know that and'arrange the load for that cus- 
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tomer accordingly. Another has an enclosed warehouse space into which we ca) 
back only a particular type of trailer, and all of the customers without any advance 
warning give us materials to be returned to the plant of Bird & Son 

One of the large manufacturers of roofing materials in New England leases a 
fleet of trucks in which it distributes its products as a private carrier. The others 
use contract carriers. Neither the services of the rail carriers nor those offered }\ 
the motor common carriers are flexible enough to meet the needs of these shippers 
If I am prohibited from collecting at any time a charge greater than that accruing 
at the rate published in my effective schedule, my services will lose their flexib|c- 
ness and materially lessen the value of my services. 

We sometimes are called upon to deliver materials at a job site where deliver) 
can be made only at a specified hour. If such delivery requires my driver to sta\ 
overnight some place near the job site, it is not unlawful for the shipper to volun- 
tarily reimburse me for such expense. If it is necessary to hire extra help to 
unload a shipment, I am not prohibited from accepting from the shipper the cost 
of such extra help. If I must include in my published rates every possible expetse 
of this character which I may incur, I shall price myself out of business as surely as 
the motor common carrier has priced himself out of such business today. 

The Interstate Commerce Commission controls the minimum rates I may 
charge, and the Office of Price Stabilization controls the maximum rates I may 
charge. There is no need for any more control. There is, in fact, a more effectual 
control over the maximum contract carrier rates I may charge than any govern- 
mental agency may exercise—that is, the amount the shipper is willing to pay. | 
fix my common-carrier rates at the highest level I think I can charge and still get 
business, but the level of my contract-carrier rates is the result of direct negotia- 
tions between myself and the shipper. He will not pay me charges that destroy 
his ability to market his goods and will not pay substantially more than it will cost 
him to transport the goods in his own equipment and with his own employees, 

It is a relatively simple matter for a shipper to acquire a fleet of trucks and 
deliver its own goods. The savings in the 3-percent transportation tax is a sub- 
stantial item, and private carriage of roofing materials does not involve many 
more empty vehicle-miles than are incurred by the contract carrier. The com- 
pany vehicles frequently are used to haul roofing granules, paper and rags, and 
other materials that usually move into the plant by rail when a contract carrier 
performs the out-bound service. 

The right to discriminate between shippers is fundamental in contract-carrier 
operations. Each operation is tailor-made to fit the needs of the particular 
shipper. One roofing manufacturer has distributors who are the exclusive sales 
agents in their respective territories, and delivery of a shipment direct to a sub- 
dealer or job site will be made only when 10,000 pounds or more is involved; 
another company makes direct shipments of any size to all dealers and contractors 
in the territory; still another company will ship the main items from its plant in 
New Jersey by rail or water to a storage yard in the Boston area and distribute 
these items by truck from such storage yards, shipping other products in less- 
truckloads or less-carloads direct from New Jersey to its customers. The factors 
which determine the level of charges are not the same for any two of these com- 
panies, although they are in direct competition with each other. 

I cannot conceive of any situation that would require the intervention of the 
Interstate Commerce Commission to protect a shipper from paying unjust or 
unreasonably high charges to a contract carrier, or where the Commission would 
be called upon to protect a shipper from discriminatory rates of a contract carrier. 
If the freedom of contract remains unchanged, it is obvious that the parties will 
agree to a fair basis of charges or there will be no contract. 

The Commission now has the right to prescribe minimum contract-carrier rates 
and has done so in many cases. The requirement that a contract carrier must 
charge “just and reasonable rates” instead of ‘reasonable minimum rates’’ will 
not increase the present power of the Commission to prescribe a level below which 
the charges of a contract carrier may not go. 

It apparently is the belief of those proposing these changes ir: the act that the 
Commission, under the act as amended, will no longer measure the reasonableness 
of a contract carrier’s charges by the cost of the services rendered by the contract 
carrier but will require the contract carrier to charge the rates maintained by rail 
and motor common carriers on the same traffic. If that would work, I would be 
for it. I would make a much larger profit, I would pay the Government more 
income taxes and more transportation tax and still have more for myself. 

I regret to say it will not happen. There are several motor common carricrs 
who handle roofing materials from certain producing points in New England at 


616 DOMESTIC LAND AND WATER TRANSPORTATION 





the sa 
appli 
regule 

If | 
instal 
pay 0 
rail @ 
my ¢ 

Th 
impre 
not b 


STA’ 


M 
Bird 
M 
nam 
traff 
man 
roofi 
W 
Ark. 
in le 
servi 
Al 
that 
plan 
this 
from 
a fle 
Tl 
out 
thes 
ack 
U 
then 
on | 
pub 
for 
7. 
whi 
high 
a S| 
has 
load 
his | 
truc 
C 
to t 
sche 
our 
0 
wou 
indy 





© Can 
TANCE 


ses a 
thers 
ad by 
pers, 
ruing 
xible - 


livery 
) Stay 
olun- 
‘Ip to 
> COST 
pense 
elv as 


may 
may 
ctual 
vern- 
wy. 1 
ill get 
gotia- 
STTOYV 
il cost 
Ss and 
1 sub- 
many 
com- 
3, and 
arrier 


arrier 
icular 
» sales 
A sub- 
olved: 
actors 
ant in 
ribute 
1 less- 
actors 
+ com- 


of the 
ust or 
would 
arrier. 
es will 


r rates 
’ must 
7) 


? will 
which 


at the 
yleness 
ntract 
by rail 
uld be 


more 


arriers 
und at 





DOMESTIC LAND AND WATER TRANSPORTATION 615 


the same level of rates that I maintain, but the roofing rates maintained for general 
application by the motor-carrier rate bureaus are much too high to attract a 
regular flow of traffic. ; 

If I was required to charge that level of rates, my contracting shipper would 
install its own fleet of trucks in 30 days time. The result would be that I would 
pay no income tax, the Government would collect no transportation tax, and the 
rail and motor common earriers would lose some of the traffic they now handle for 
my contracting shipper. 

‘These bills will not strengthen the transportation industry as a whole nor 
improve a service to the shipping public. It is therefore recommended that they 
not be considered favorably. 


STATEMENT OF JOHN A. SHELLEY, TRAFFIC REPRESENTATIVE, 
BIRD & SON, EAST WALPOLE, MASS. 


Mr. Burton K. WuHeeter. The next witness is Mr. Shelley of 
Bird & Son, who is a shipper. 

Mr. Suetiey. Mr. Chairman, and gentlemen of the committee, my 
name is John A. Shelley. I live in East Walpole, Mass., where | am 
traffic supervisor of Bird & Son. My company is engaged in the 
manufacture and distribution of floor covering, paper products, and 
roofing and building materials. 

We have plants at Glenwood, Ark., Shreveport, La., Waterloo, 
Ark., East Walpole, Mass., and Chicago, Ill. Bird & Son is interested 
in legislation pending before this committee because the principal 
service we purchase in our business is transportation. 

At our plant in East Walpole we use the contract-carrier service 
that can be fairly said to be a substitute for private carriage. Our 
plant operations are built around the service which we obtain from 
this carrier. The density of population within easy trucking distance 
from East Walpole is such that the carrier finds it possible to devote 
a fleet of vehicles entirely to our service. 

The vehicles are painted with our name and are scheduled in and 
out of our plant by our own employees. The drivers assigned to 
these trucks know our customers and the individual requirements of 
each for special handling in delivery. 

Under the provisions of S. 2752 and S. 2781, as we understand 
them, our contract carrier would be required to have all rates used 
on file and would have to charge the exact rates set forth in the 
published schedule. He would also have to charge us the same rate 
for the service he would charge any other shipper for a similar service. 

These requirements would destroy the flexibility of the service 
which is now available to us. For example, since our business is 
highly competitive, we often have occasion: to deliver a shipment for 
a specific purpose at a construction job where a material shortage 
has suddenly appeared. Suppose that we must deliver a half truck- 
load of 5 tons in order that our customer finish a job without keeping 
his erew idle and the schedule on file covers only movements of full 
truckloads of 10 tons to that point. 

Under existing law we can arrive at an agreement with the carrier 
to take this emergency shipment for two or maybe three times the 
schedule rate. He can afford to render this service and we satisfy 
our customer just as though we operated our own truck. 

Under the provisions of these bills, however, this type of service 
would be denied us. As we look at the competitive picture in our 
industry it appears to us that the loss of the flexibility of service now 
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available to us leaves only the alternative of buying and operatines 
our own fleet. - 

At our plant at Chicago we use a contract-carrier service which 
cannot be said to be a substitute for private carriage. Our situatioy 
there is different from that at East Walpole. In the east the density 
of population is such that our average haul is about 100 miles. Out 
of our Chicago plant the average haul is about 300 miles because {|e 
large centers of population are more widely scattered. 

or this length of haul our contract carrier cannot devote a fleet 
of trucks to our exclusive service because the empty back haul woul 
be too great from an operating point of view. This carrier does, 
however, furnish us with a specialized service which permits us to 
compete in that area. 

Some of our competitors have decentralized their production and 
in order to compete we must have a specialized transportation service, 
to offset their advantage of geographic location. The two bills to 
which I have referred so stylize contract-carrier service that it could 
not be fitted to our particular needs. Between our competitors and 
ourselves there is no uniformity of operation upon which could be 
based equal rates for similar services because in fact no services 
would be exactly the same, although they might be similar. 

As a user of the services of contract carriers, Bird & Son favors 
the enactment of 8S. 2361. The enactment of this bill in its original 
form would aid us in the conduct of our business because it would 
make even more flexible the contract-carrier services which we now 
have. I refer to the provision which would allow our contract carriers 
to follow our traffic without the long-drawn-out procedure of qualifi- 
cation now required. 

Mr. Burron K. Wuerever. Would you explain that to the com- 
mittee? 

Mr. SHeiiey. Yes; as I understand it from our attorneys, this 
would mean that we would follow the routine of a number of contract 
carriers; am I right, Mr. Todd? 

Mr. Topp. That is correct. 

Mr. SHetiny. At the same time we can see a danger to us in 
S. 2361 as amended by Senator Bricker because under its terms we 
would lose the services of our contract carrier which does not devote 
its trucks exclusively to our work. We have had the experience of 
having a contract carrier serving us being forced by the Commission 
to drop some of its contracts and there was the possibility that we 
would be dropped. 

The effect of such an occurrence on our business would have been 
detrimental in the extreme. In our competitive position we are 
depending upon these special services and we must have them to 
survive in the markets in which we now compete. 

We ask that our contract-carrier services be not disturbed by 
S. 2752 and S. 2781 but that they be strengthened by the enactment of 
S. 2361 in its original form. As users of these services we respectfully 
ask that the committee keep in mind our problem when considering 
the pending legislation. 

That is all. Thank you. 

The CuarrmMan. We thank you, Mr. Shelley. 
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—_ STATEMENT OF HENRY 0. MATHEWS, REPRESENTING ARMOUR 
- & CO., RIVERSIDE, ILL. 
Whie 
iat Ea Mr. Burton K. Wure er. The next witness is Harry O. Mathews 
sity of Armour & Co. 
Out Mr. Marnews. My name is Harry O. Mathews. I reside in 
se the Riverside, Ill. I am employed by Armour & Co. as the manager of 
the transportation and traffic departments. My duties include super- 
1 fleet vision over the purchase of for-hire transportation services and the 
would operation of our private cars and private trucks. 
does The vast majority of our intercity traffic moves by rail, but we are 
us to extensive users of all forms of truck transportation—common, con- 
tract, and private carriage. Much of the truck transportation which 
n and we use involves the transportation of perishables. For this reason 
rvice, the carriers who serve us must furnish a protective service for our 
ills to products while in transit. 
could The first motor carriers to provide this service to our company were 
rs and contract carriers and the service was considered a special one, partic- 
ald be ularly when a mechanical refrigerant was used. 
srvices Several of these carriers the Commission found to be common 
carriers and we continued using their services; others have remained 
favors as contract carriers and we continue to use their services. Over the 
riginal years Many common carriers have added to their fleets equipment 
would designed for the handling of perishable traffic so that it can hardly be 
re NOW said that such equipment is special or that the protective service is 
arriers special even though a mechanical refrigerant is used. In other words, 
jualifi- the handling of our fresh meats is a good example of a service which 


was a special one 10 years ago and which has now become common- 
a com- place. 
Are those contract carriers who have performed this service for our 
s. this company now common carriers, and, if so, are they violating the law? 
yntract We do not believe so but, of course, would have to be governed by 
the attitude of the Commission. 
We would much prefer having our contract carriers remain as such, 


y us in but a number of them would not fall within the new definition sug- 
‘ms we gested by Senator Bricker, that is, their services are not entirely a 
devote substitute for private carriage. Rather than be denied the services 
ance of of these carriers completely, we would prefer that they be made com- 
mission mon carriers. 
hat we The first paragraph of S. 2361 would give the Commission the power 
to make this change. I certainly believe that if the definition of 
re been contract carrier is to be changed, then in fairness to those shippers 
we are who have relied on the services of those carriers affected, there should 
hem to be a provision to authorize such carriers to become common carriers. 
In fact, in my opinion a new grandfather clause should be enacted 
bed by so that these carriers would get authority to continue their services as 
ment of a matter of right. 
ectfully As I have previously indicated, my company operates a large fleet 
sidering of its own trucks. Under the law as it is now written it would be im- 


practical to attempt to substitute a contract-carrier service for these 
operations. It would be impractical because of the time required to 
obtain operating permits and the uncertainties involved. 
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If we asked a contract carrier to take over all or any substantial part 
of our private-carrier operation and he had to obtain a new permit, it 
would require very lengthy and costly litigation. 

By litigation I mean lengthy administrative procedure, and not 
necessarily court action. After spending all this time and money we 
may or may not get the service. But supposing we were successfi)] 
and obtained the basic permit, every time we wanted the carrier to 
perform a service not called for in the permit we would have to eo 
through more of the same type of private litigation. 

In a private-carrier operation such as ours if we tried to substitute 
a contract carrier we would constantly be before the Commission in 
extension applications. This would be far too great a burden for 
Armour and any contract carrier we attempted to use. 

Paragraphs 2 and 4 of 5. 2361 would make the substitution feasible 
because we could obtain temporary authority on a showing that the 
service Was a substitute for private carriage and a permit in the same 
showing. If we had the temporary authority we could wait for the 
permit, but to have to wait 6 months to 2 years before instituting a 
service is just too long to make the substitute service feasible. 

| have not had an opportunity to study carefully those bills intro- 
duced by Senator Bricker which would change the rate filing and other 
rate requirements of contract carriers. But from what study I have 
been able to make it appears that the purpose of these bills is to impose 
on contract carriers the same requirements imposed on common 
carriers. 

I do not know whether this legislation is designed to protect the 
shippers using contract carriers or competing forms of transportation. 
If it is designed for shipper protection it is entirely unnecessary. 
Under existing law the contract-carrier’s schedule must show the mini- 
mum rate actually charged for a given service. As long as I know 
that rate, I can protect my company without knowing the rate charged 
each shipper served. 

Furthermore, we do not need maximum-rate protection because we 
must sign a contract with the carrier before he performs the service and 
it has been my experience that contract carriers do not file increased 
rates until the contract has been filed. Certainly, if we have agreed 
by contract to pay a given rate for a service we are not going to com- 
plain to the Commission about the rate. 

It would appear to me that to further complicate the rate regula- 
tions imposed upon contract carriers will make it increasingly more 
difficult for such carriers to substitute their services for private car- 
riage. The vehicles Armour operates are used by us exclusively. 

If we are going to use a contract carrier as a substitute for that 
service, we would expect him to set aside a fleet of vehicles for our 
exclusive use. I believe this would be impossible if he must perform 
services for all those who make a demand upon him at a fixed rate, 
and that is one of the duties which would be imposed by Senator 
Bricker’s amendments. In other words, in one amendment you are 
confining the contract carrier to a private carrier service and in another 
you are making him a public servant. 

My position on the legislation before your committee is: Armour 
has certain contract carriers who do not come within the definition 
of a substitute for private carriage. If this change is to be made in 
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the law, then we believe these services should be made available to 
us as common carrier services. 

Armour operates many trucks in private carriage. The law would 
have to provide more flexibility before we could substitute a contract 
carrier for these operations. Finally, the proposed changes in the 
rate requirements are not needed to protect us as a shipper and would 
only serve to further restrict the contract carrier and make it more 
difficult to use his services as a substitute for private carriage. 

In closing, I would like to take this opportunity to thank your 
committee for extending me the privilege of appearing before you 
and expressing ny views. 

The Cuarrman. We thank you, Mr. Mathews. 


STATEMENT OF RALPH A, BENTLEY, GENERAL TRAFFIC MANAGER, 
NATIONAL TEA CO., CHICAGO, ILL, 


Mr. Burton K. Wuee er. The next witness is Ralph Bentley, of 
the National Tea Co. 

Mr. Benttey. Mr. Chairman, and gentlemen of the committee: 
My name is Ralph A. Bentley. My address is 1000 Crosby Street, 
Chicago, Ill. I am general traffic manager of the National Tea 
Co., who operate a chain of 650 retail grocery stores or supermarkets 
in Chicago, Indianapolis, Milwaukee, Minneapolis, and other cities 
and towns in the Middle West. 

My duties as general traffic manager of the company require that I 
satisfy the transportation needs of our company which in turn makes 
it necessary for me to become familiar with the transportation services 
available to our company and to a certain extent keep up with the 
limitations and restrictions imposed upon those carriers which serve 
us. ; 

The National Tea Co. maintains warehouses where it receives and 
stores merchandise which is distributed to our retail outlets. At the 
warehouses we receive all kinds of food products including perishables 
which require protective service while in transit and while in storage, 
These food products are transported from our warehouses to our retail 
stores. 

The in-bound traffic to the warehouses is received by rail and by 
common and contract motor carriers. ‘To a large extent the distribu- 
tion from our warehouses to our stores is performed by motortrucks 
owned and operated by our company. 

Most of our in-bound tonnage to our warehouses moves by rail or 
motor common carriers; a part of this traffic, however, moves by 
contract carrier. The traffic moving by contract carrier is to a large 
extent that which we have difficulty moving by other forms of trans- 
portation. It is that which requires protective service. 

The carrier which handles this business does not dedicate particular 
equipment to our particular use, for this equipment is used to handle 
the traffic of other shippers out-bound from Chicago. It would not 
be economically feasible for this carrier to bring our shipments in- 
bound and go out-bound empty. 

We have used these services extensively over a period of vears and 
would find it difficult, if not impossible, to replace them. ‘This carrier’s 
service would not come within the definition of a contract carrier as 
set forth in the amendment offered by Senator Bricker to 5. 2361. 
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Furthermore, the carrier would not possibly offer a service whic! 
would come within this definition which we could hope to use. Noth)- 
ing in the legislation suggested by Senator Bricker would take car, 
of this situation. 

I assume, therefore, that this carrier would be put out of business 
and we would lose the benefit of their services which we have relic! 
upon for years. If the Congress determines to change the classifica- 
tion of this service to common carriage, even though the Commissio), 
has found it to be contract service, then I believe, in fairness not only 
to the carrier performing the service, but to the shipper who has use« 
and relied upon it, that the existing contract carrier should be per- 
mitted to convert his operations to those of a common carrier. 

I feel certain that this carrier, knowing our business as it does, coul 
perform a highly satisfactory service as a common carrier. In fact, 
it may be more desirable because the Commission in recent years has 
imposed upon contract carriers certain restrictions which make 
difficult for them to provide the required service. As an example, 
purchase frozen foods in St. Louis, Mo., which we want shipped to 
our Milwaukee and Minneapolis warehouses. This carrier has au- 
thority to handle this traffic from St. Louis to Chicago, but not ( 
Milwaukee and Minneapolis. 

No other carrier operating out of St. Louis to Chicago has tli 
proper equipment to handle this business. From Chicago to \il- 
waukee and Minneapolis a number of carriers have the necessary 
equipment. If our contract carrier were a common carrier a trailer- 
interchange arrangement could be worked out satisfactorily and 
effectively, but being a contract carrier the Commission will not per- 
mit the same arrangement and it can only be worked out by going 
through the necessity of making a transfer of the load, which is no! 
desirable during the hot summer months. 

As I have said, we operate a large fleet of our own trucks. In so 
doing we are not restricted by the permit requirements of the present 
law. We could not possibly use common carriers by rail or by truck 
for this service. We could use a contract carrier except for the faci 
that it would be a difficult, if not impossible, task to obtain the neces- 
sary permits, and after obtained each time we desired to extend the 
service we would be delayed from 6 months to 2 years or more getting 
the extensions. 

Sections 2 and 4 of S. 2361 as originally introduced would eliminate 
that difficulty and would give the contract carrier which we are now 
using at least a chance to get that business. In my opinion it is only 
through some legislation of this kind which will give more flexibility 
to contract-carrier services that such carriers can even hope to compet« 
with private transportation. 

I have not had an opportunity to study carefully S. 2781 and 5. 
2752, but from the study I have made of these bills it would appear 
that their purpose is to impose on contract carriers the same duties 
and obligations as are imposed on common carriers. If this be true | 
do not understand how a contract carrier can possibly substitute its 
services for private carriage. 

For if a contract carrier institutes a special service as a substitute 
for private-carrier operation it cannot offer this service to the genera! 
public without becoming a common carrier. Yet S. 2781 would make 
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it unlawful for such a carrier to fail to perform the service wherever 
called upon to do so. 

We respectfully urge the committee to keep in mind when consider- 
ing this legislation the critical need of our company, and others in a 
similar situation, for the flexible contract-carrier services which are so 
necessary to our operations. 

Mr. Burton K. WHEeEer. May I interrupt to ask you one ques- 
tion? You are general traffic manager of the National Tea Co.? 

Mr. Brentiey. That is correct. 

Mr. Burton K. Wueeter. As such do you come in contact with 
traffic managers of other companies? 

Mr. Bentiey. We do. 

Mr. Burton K. Wuxeter. You discuss your problems of trans- 
portation, and so forth? 

Mr. Bentiey. That is correct. 

Mr. Burton K. Wueever. What do you find, if you know, what 
is the general feeling among the traffic managers of these companies as 
to the necessity for having contract carriers? 

Mr. Bentiey. We have a group banded together known as the 
Chain Store Traffic League. We have monthly meetings and this 
question of contract carriage came up many times. All of them have 
felt that there is a very definite need for this type of transportation in 
the transportation picture as it exists today. 

Mr. Burron K. Wuee ter. I think that is all as far as I am con- 
cerned. 

The CuarrMan. Thank you, sir. 


STATEMENT OF B. H. RUBENSTEIN, GENERAL TRAFFIC MANAGER, 
THE RUBBEROID CO., A NEW JERSEY CORPORATION 


Mr. Burton K. Wueeter. The next witness is Mr. Rubenstein. 

Mr. Rubenstein, what is your company name? 

Mr. Ruspenstein. The Rubberoid Co. 

Mr. Burron K. Wueeter. What is your position with that 
company? 

Mr. Rusensrern. General traffic manager. 

My name is B. H. Rubenstein. For over 40 years I have been 
actively engaged in traffic and transportation work involving every 
form or type of transportation. For the last 35 years I have held 
the position of canna traffic manager of the Rubberoid Co., a New 
Jersey corporation which manufactures building and roofing materials 
and related articles, with plants located in Vermont, Massachusetts, 
New Jersey, Maryland, Pennsylvania, Alabama, Illinois, Missouri, 
Minnesota, and Texas. 

We use all modes of transportation, including common and contract 
motor carriers and over-the-road private carriage. Part of my duties 
is to be familiar with the regulations affecting these carriers, in theory 
and in practice. 

I favor S. 2361 without the amendment offered by Senator Bricker 
and respectfully urge its approval for the reasons that (a) the bill does 
not dininish or restrict in any way the power or jurisdiction of the 
Commission under the Interstate Commerce Act as now constituted, 
uor does it replace any provision in the act; (6) makes it possible for 
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the Commission to handle hardship cases in a manner to avoid unfair 
and inequitable results to the shipper and the carrier; (c) would 
reduce litigation and conserve the time of the Commission, the public 
and the carriers ; (d) would permit a contract carrier to take over a 
private carrier operation with a minimum of delay and expense, upon 
a proper showing, without the complications now existing. 

The shipper should be allowed to choose its contract carrier instead 
of being forced to use one that it considers unsatisfactory or unfit 
and (e) the bill would facilitate the change-over from contract to 
common-carrier status, or from common carrier to contract-carrier 
status, upon a proper showing of public interest. 

One of the advantages inherent in motor carrier transportation js 
flexibility—-which should be preserved. Rigidity in the law and 
procedure, expensive litigation and prolonged delays are not in the 
best interests of the carrier, the shipper, or the publie. 

The Interstate Commerce Commission, in decisions, has evolved 
the concept that contract carriage is a substitute for private carriage. 
I do not accept that conclusion as sound. In my judgment, the action 
of the Commission is unwarranted, and I] say this with the deepest 
respect for the Commission. 

Contract carriage is the oldest type of motor transportation. There 
has always been a clear distinction as between common and contract 
carriers, but the difference under the Interstate Commerce Act has 
become blurred and confused, so that, today, it is impossible for the 
shipper or any one else to know when a motor carrier is, in fact, 
operating as a common or contract carrier. 

Applying the tests laid down by the Commission, many of the com- 
mon carriers are operating in the manner of contract carriers, because 
such common carriers give service only to certain or selected shippe rs, 
or give preference to particular commodities or to certain origin or 
destination points, or by not establishing reasonable rates on the 
traffic they do not want to handle. 

Despite this condition, no common carrier, to my knowledge, has 
been publicly inv estigated by the Commission to determine whether 
such common carrier is, in fact, operating as a contract carrier. But 
the Commission has, in at least two important instances, found that a 
contract carrier was operating as a common carrier. One of these 
cases involved one of our carriers. 

Under the findings of the Commission, this particular contract 
carrier was faced with a serious dilemma. Although declared by the 
Commission to be operating as a common carrier, it could not, under 
the present law, conduct a common carrier operation nor continue on 
as before as a contract carrier, nor could it change its status. 

The carrier had to cancel some of its contracts regardless of the 
injury that might be inflicted on the shippers, who would be left with- 
out the services which had been developed over many years with the 
approval of the Interstate Commerce Commission, and which the 
shippers had come to depend upon, and on which the shippers had 
built up far-reaching distriubtion plans, and then found that the very 
services upon which they had relied had suddenly been snatched 
away. 

Mr. Burton K. Wuee ter. That is one of the reasons, is it not, 
why people complain about the bureaucracy here in Washington: 
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because of this type of thing that is happening in these cases? You 
hear a great deal about the bureaucracy here in Washington. 

Mr. Rupenstein. Yes; we hear a great deal about it. 

Mr. Burton K. Wueeer. As a matter of fact, this new legislation 
that has been offered by the common carriers to tighten up the regula- 
tion of the contract carriers would tend to increase the power of the 
bureaucracy over the contract carriers, would it not? 

Mr. Rupenstein. Yes. We ‘are tending toward the very thing 
that the Nation has been struggling against since its very foundation. 
The Pilgrims came over here to get away from the principle that 
might is right. Yet we have right here a situation where powerful 
organizations apparently are trying to write into the law the principle 
that might is right. 

We know that the contract carrier industry is the weakest branch of 
the transportation industry. It seems to me they are being hounded 
and persecuted by the common carriers, both rail and motor. 

Does that answer your question? 

Mr. Burron K. Wueeter. Yes. 

Mr. Rupenstein. This particular carrier has, to my own knowl- 
edge, always operated as a 100 percent contract carrier. It had a 
permit from the Interstate Commerce Commission. We entered into 
a contract with the carrier 17 vears ago, immediately after the passage 
of the Motor Carrier Act. 

Incidentally, I should point out that we had a contract with them 
more than 30 years ago, and have used their services on a large scale 
continuously and without interruption all these vears. Imagine the 
irreparable damage and extreme inconvenience to us in consequence 
of a hiatus brought on by a highly debatable technicality as to when a 
contract carrier is not a contract carrier, or, by the same line of 
reasoning, When a common carrier is not a common carrier. Fortu- 
nately, the contract which we had with the carrier was not canceled, 
but, under the circumstances, it very easily could have been, with the 
results already indicated. 

The bill, if enacted, would not deprive any carrier of tonnage or 
revenue that it now enjoys. 

I thank you gentlemen for the opportunity of appearing here and 
expressing my views. 

The Cuarrman. We are pleased to have you, Mr. Rubenstein. 

Mr. Burton K. Wueeter. That concludes our witnesses, Mr. 
Chairman. 

The CuarrMan. Is there any further statement that you care to 
make, Senator? 

Mr. Burton K. Wuerter. Not at this time. We will want to 
examine, as I said to you yesterday, the contract carriers have asked 
me to examine some phases of the bills, which have been introduced 
by Senator Bricker and Senator Capehart with reference to the con- 
stitutionality of some of the laws, and I have some serious questions 
with reference to that which I intend to raise in a brief to be filed or 
I may want to be heard with reference to it. 

The CuatrMan. We will be very glad to get your testimony and 
analysis on those bills. 
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Unrrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, March 28, 195: 

The committee met, pursuant to adjournment, at 10 a. m., jy 
room G-16, United States Capitol, Washington, D. C., Senaior 
Edwin C. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee 5), 
Domestic Land and Water Transportation. 


STATEMENT OF WILLIAM H. OTT, JR., ON BEHALF OF THE 
NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Mr. Orr. I next touch briefly on three bills. S. 2361 relates to 
the operating authority of contract motor carriers. The National 
Industrial Traffic League supports the original bill as introduced }y 
Senator Johnson on January 10, 1952, but opposes the two amend- 
ments in the nature of substitutes, one introduced by Senator Bricker 
on March 6, and the other by Senator Johnson on March 18. 

S. 2363 proposes Federal control of weights and dimensions of motor 
vehicles. The National Industrial Traffic League opposes this bil! 

5. 2362 contains certain restrictions on the operations of private 
motor carriers and limitations on the leasing operations of for-hire 
motor carriers. The league opposes this bill in its entirety. 

In the interest of time and conciseness, the league’s statement in 
support of the positions taken above has been consolidated with that 
of the National Council of Private Motor Truck Owners on these same 
bills, and will be presented to your committee next Tuesday. 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND ForeEIGN ComMMERc! 
Washington, D. C., Tuesday, April 1, 1952 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF WILLIAM H. OTT, JR., ON BEHALF OF NATIONAL 
COUNCIL OF PRIVATE MOTOR TRUCK OWNERS, INC., AND 
NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Mr. Orr. S. 2361 as originally introduced by Senator Johnson, 
January 10, 1952, proposes the amendment of sections 204 (c), 209 ()), 
and 210a (a) of the act, all relating to the operating authority of con- 
tract motor carriers. An amendment in the nature of a substitute, 
also introduced by Senator Johnson on March 18, follows the language 
of the original bill with one change, apparently incorporating a sug- 
gestion made in the statement of witness C. J. Williams on March 
1952. 
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S. 2361 as originally introduced has our wholehearted support. 
lis amendment of section 204 (c) is intended to make possible the 
Commission changing the type of operating authority held by a motor 
carrier to conform to the character of the actual operation by that 
carrier. The present situation with respect to operating authority, 
making changes in the form of such authority desirable in certain 
instances, is occasioned in part, at least, by the changed standards of 
the Commission over a period of years in granting or denying contract 
motor carrier permits. This proposed section, permissive to the extent 
that consistency with the public interest must be shown, affords the 
Commission a practical method of dealing with the problem. 

Sections 2, 3, and 4 of the bill (dealing with secs. 209 (b) and 210a (a) 
of the act) are intended to ease the requirements for issuance of a con- 
tract motor carrier permit, where the proposed service can be shown 
to be a bona fide substitute for private truck operation, and the pro- 
posed permit may be restricted to transportation for one shipper. 
(We suggest the addition of terminology to indicate that the word 
“shipper” is not used as synonymous with ‘‘consignor,” but rather as 
meaning any person dealing with a carrier either as consignor or 
consignee.) There can be little doubt that in many instances private 
truck operations have been established because of the complete 
inability to secure adequate for-hire motor carrier service, and to 
institute or change such service promptly. Motor vehicle operation 
has a flexibility inherent in its very nature; demands for the establish- 
ment or change of truck transportation service, which can be met by 
means of private operation, will not await the delays and uncertainties 
now inherent in the handling of contract motor carrier applications. 
To the extent that S. 2361 would facilitate the meeting of a demand for 
motor vehicle service by a for-hire carrier, we believe it sound in 
principle and urge its passage. 

To the change suggested by the substitute amendment of March 
18, we are emphatically opposed. - Its intent is to limit the issuance of 
this restrictive permit (the subject matter of secs. 2, 3, and 4, of the 
bill) as a substitute for private operation, on either a temporary or 
permanent basis, to a contract motor carrier now operating as such, 
unless no such carrier is “able’’ to perform the service. The test set 
out does not even contain the concept of being ready and willing as 
well as able. If more freedom in the issue of contract motor carrier 
permits is desirable, as a substitute for private operation, those permits 
must be obtainable by parties with whom the shippers involved (or 
private truck operators), are willing and able to deal. Lacking any 
control in the Commission of maximum. rates of contract motor 
carriers (and no such control is proper), shippers or private truck 
operators cannot be expected to limit their choice of contract motor 
carriers to those already in the field. Such protection of existing 
operation, a degree of monopoly, is an element properly to be con- 
sidered only as to operating authority of common carriers; it is not a 
proper consideration in the field of contract carriage. 

To the substitute amendment of March 6 introduced by Senator 
Bricker, we likewise object. In part it adopts the same philosophy 
of restrictive permits found in original S. 2361, but the substitute 
goes too far, and if original S. 2361 is adopted no more is necessary. 
he substitute would amend section 203 (a) (15) of the act defining 





626 DOMESTIC LAND AND WATER TRANSPORTATION 


“contract carrier by motor vehicle’, retaining all the elements of the 
present definition, adding the idea of a restrictive permit or dedication 
of vehicles, but also adding the test of “specialized transportation.” 
The possible interpretation of this phrase by the Commission is un- 
known; it gives rise to uncertainties with respect to the place and 
future of contract motor transportation which are unnecessary and 
undesirable; the present definition will be entirely adequate when 
coupled with the changes proposed by original S. 2361. 

Sections 2 and 3 of the substitute carry the restrictive permit theory 
further than does the original bill; the Commission’s current inter- 
pretation of the corresponding provisions of the present law, coupled 
with the changes in operating authority which would be authorize d 
by the original bill, will satisfactorily meet every legitimate complaint 
as to the present situation. 

Section 4 of the substitute bill would amend 220 (a) of the act by 
striking therefrom the last sentence and the proviso thereof which 
now prohibit the making public of a contract between a contract 
motor carrier and his shipper except under conditions set out therein. 
We object to the publicity with respect to contracts which this section 
is intended to bring about. We have no objection to publicity with 
respect to rates themselves, believe that the present provisions of the 
act are adequate in that respect, and that the complaints, particularly 
of rail lines, as to the handicap resulting from lack of knowledge of 
contract motor carrier rates, is entirely unjustified. The present law 
and Commission regulation thereunder require the publication and 
filing of the ‘minimum rates actually maintained and charged.’ 
This means public disclosure of the going rates to which we have no 
objection and beyond which it is not necessary to go. Publicity as to 
the entire contract would mean disclosure of business activities and 
relationships such as is specifically prohibited in the field of common 
carriage, and for which there is no reasonable requirement in the field 
of contract carriage. 

Summarizing, we support passage of S. 2361 as originally introduced, 
but oppose both the substitute amendments. 


UNITED STATES SENATE, 
ComMITTEE ON [INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, eet to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

Mr. McBripz. Mr. Chairman, we would like Mr. Cooper to make 
a very brief statement, and I will follow him. 

The CuarrMan. Very well. 
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STATEMENT OF J. ROBERT COOPER, VICE PRESIDENT, RED STAR 
TRANSIT CO., DETROIT, MICH. 


Mr¥Coorrer. My name is J. Robert Cooper. I am vice president 
of the'Red Star Transit Co., of Detroit, Mich., and have been in the 
motor-truck business for 20 years. 

My company has been a member of the Regular Common Carrier 
Conference of the American Trucking Association since its inception. 
I have been a member of its board of governors for a number of years 
and its chairman since last fall. 

Our carriers are common carriers and fall within the category known 
as general commodity common carriers. Most of our members are 
the so-called regular-route operators, which means they perform serv- 
ice over regular routes prescribed by the Interstate Commerce Com- 
mission. Many of our certificates also authorize irregular service 
over irregular routes, embracing the so-called call-on-demand service. 

During the 17 years of regulation by the Interstate Commerce 
Commission, there has developed the need for further examination of 
the Interstate Commerce Act as it relates to motor-carrier transpor- 
tation. This applies particularly to the types of service permitted 
under operating authorities granted by the Interstate Commerce 
Commission. 

The various natural divisions of conferences, as we describe them, 
of the American Trucking Associations have reached different and 
conflicting conclusions. On several occasions representatives of our 
conference have met with representatives of other conferences to 
discuss these differences. 

In order that the public and all parties concerned might be made 
familiar with the views of this conference, we have participated in a 
number of proceedings before the Interstate Commerce Commission 
and the courts. 

We were happy to accept an invitation to appear before the Myers 
committee in June 1950. The principles contained in our statements 
given at that time had been previously drafted and laid down by our 
board of governors and membership. The testimony begins at page 
1196 of the record. 

We believe that the objectives and purposes of the national trans- 
portation policy are grounded on the public interest rather than on 
the interest of individual carriers or individual shippers. We would 
hope that all bills now under consideration would be tested by the 
congressional intentions set out in the national transportation policy. 

The public pronouncements which we have made in the past may 
be summarized as follows: 

That no carrier (or class of carriers) is entitled to or should be per- 
mitted to enjoy any preferential position by reason of any regulatory 
rule or order, or the lack thereof, since any departure from equality 
of regulation of carriers performing the same type of service contra- 
venes the mandate of the national transportation policy. We neither 
require nor request preferential regulation for common carriers— 
although it could be argued that the policy itself requires such prefer- 
ence—but we oppose regulations which are prejudicial to common 
carriers; 

_ That every motor carrier must be regulated so as to confine it to 
its particular field of operation and thus to prevent its invading the 
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field of any other type of carrier. Rules regulating each type of 
carrier must be so clear and definite as to remove any doubts as to 
the type of service which the carrier is authorized to perform; 

That a carrier cannot change its operations, from the type for whic), 
the Interstate Commerce Commission has granted authority, over 
to an unauthorized type of service without first complying with the 
requirements of the act. There can never be lawful conversion of 
status by mere natural or evolutionary process; carrier status is so 
basic in the law that entering into a new field can be lawful on), 
after application to the Commission and its approval thereof. 

Preference and prejudice are manifestly existent unless commo) 
carrier rate scales are preserved for use of all the public. Regulator 
processes or concepts which neglect this primary economic premise 
can only create chaos. Regulation in the public interest cannot |e 
effective unless the integrity of the rate scales offered to the public 
common carriers is considered by the regulatory body when dealing 
with regulatory matters and with a particular carrier or class o! 
carriers. 

The American Trucking Associations, Inc., through Messrs. John \. 
Lawrence and Edgar 8. Idol, has presented the motor-truck industry 
viewpoints on the numerous bills on which no differences exist within 
the industry. Our conference supports the views as expressed |) 
ATA. 

Other parties will undertake detailed discussion of the bills in whic}: 
the Regular Common Carrier Conference is interested. They are 
S. 2361, S. 2362, S. 2752 and S. 2358. : 


STATEMENT OF ROBERT J. McBRIDE, GENERAL MANAGER, 
REGULAR COMMON CARRIER CONFERENCE, AMERICAN TRUCK- 
ING ASSOCIATIONS, INC. 


Mr. McBripre. My name is Robert J. McBride. I am employed as 
general manager of the Regular Common Carrier Conference of the 
American Trucking Associations, Inc. Mr. Cooper, who has jus! 
preceded me, is chairman of this conference. 

Before discussing 8. 2361, introduced January 10, I would like to 
review some of the conditions under which the motor carrier industry 
has developed. 

As the committee knows, many States regulated motor vehicle 
operations prior to the enactment of the Motor Carrier Act of 1935. 
In the early days most of the States, when exercising their powers to 
regulate motor .transportation, limited their jurisdiction to regular- 
route common-carrier operators. The basic reason for such limitation 
was the fact that the public convenience and interest was large!) 
confined to that type of operation. 

Contract carriers, nonscheduled carriers, and private carriers 
originally were not embraced in the requirements contained in State 
regulations. At that time it was the purpose of most States to regulate 
fully only those carriers whose services were of general interest to the 
general public. Under such State regulations, our industry initiall) 
developed. 

During the current hearings you have heard much about the dil- 
ferent types of motor-carrier operations, all subject to the Interstate 
Commerce Act. We believe it would be helpful to outline, for th 
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record, the peculiarities of the services rendered by regular-route 
common carriers. These practices resulted from public demand and 
all have been recognized by regulatory bodies and the courts. 

These are some of the characteristics of regular-route common- 
carrier services and operations. The combination of these character- 
istics is peculiar only to regular-route common carriers. A regular- 
route common carrier: 

Serves the public indiscriminately ; 

Accords equal treatment to all employing shippers; 

Meets all the requirements of the Bill of Lading Act: 

Uses standard bill of lading as receipt for all shipments, and assumes 
responsibility as an insurer for safe delivery of the goods; does not 
enter into secret agreements; 

Assumes responsibility for full actual value of merchandise trans- 
ported. 

I would like to point out, if I may, Mr. Chairman and Senators, that 
those characteristics I have just mentioned are not existing with con- 
tract carriers. They are prevalent in both regular-route operations 
and irregular-route common carriers. 

I am trying to set up there the difference in this instance between the 
contract carriers on the one hand and the common carriers, both 
regular and irregular, on the other hand. If I may, Mr. Chairman, I 
would like to submit just a couple photographs which show the types 
of some of our vehicles and the uses to which they are put. May 1] 
hand these to you, Mr. Chairman? 

The CHAIRMAN. Yes, sir. 

Mr. McBrinpe (handing to the chairman). The vehicle you have in 
front of you there is a vehicle operating on the streets of Washington. 
There are a number of vehicles just like it but they are operating on 
the streets of Washington, so I picked that. 

The other one shows an operation at the airport where we are meet- 
ing schedules. If I may I would just like to submit those for 
your operation. I see no need to have them in the record. 

The CHarrmMan. No. We will have them in our files for other 
members of the committee. 

Mr. McBripr. The regular-route carrier also: 

Operates on a predetermined plan of operation on schedules deter- 
mined by the carrier. 

Advertises and operates merchandise schedules (aggregated small 
shipments) which are designed to fit the needs of the general public; 

Holds out fast truckload and less-than-truckload schedules designed 
to meet assembly-line requirements; 

Maintains unpublished schedules on eee emploving shippers come 
to depend ; 

Operates scheduled peddle runs from producing areas to rural com- 
munities, many of which have no other scheduled service; 

Scheduled service may be daily or on designated days of the week; 

Employs salesmen and service agents to keep the public informed 
of scheduled operations. 

Those characteristics I have just mentioned are peculiar to regular 
route operations and are those that the Commission has so freque ntly 
found are within the scope and purview of regular route certificates. 

Senator Brickrr. That is the same general principle as employed 
throughout the country by the Ste te commissions, too, is it not? 

96736—52——-42 
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Mr. McBripe. That is correct, sir. I would like to say next that 
the regular route common carriers— 

Handle all articles embraced in the term “general commodities”; 

Handle truckload and less-than-truckload shipments; 

Offer ‘protective services” protecting shipments against heat or 
cold. 

If we may, Mr. Chairman and Senator Bricker and Senator Hunt, 
we would like to show you some photographs of the types of artic les 
that are included in the business that we handle and the service which 
we render. Those are miscellaneous pictures of miscellaneous freight. 
We also operate terminals for the reception and interchange of fre ‘ight 
from shippers and connecting lines. 

We commingle the freight of numerous shippers, and aggregate 
small shipments. 

We maintain call stations where calls may be placed for non- 
scheduled service. I would like to just show a couple of pictures of 
what the open end of a truck looks like, with the miscellaneous 
articles (handing to the chairman). 

The regular route common carrier also— 

Publishes local tariffs stating exact rates; and charges all shippers 
identical rates for the same service; 

Publishes joint through rates and joint through routes in connection 
with other common carriers. 

In other words, we interline shipments with our connecting carriers 
in order to provide a through service, and I would like to show you a 
picture of a terminal. There are two terminals there that house a 
great number of common carriers. The real purpose of that is to 
economically interchange freight. 

In our interlining and interchanging of freight, the initial or first 
carrier brings the fr reight to the second carrier, ‘and here is a situation 
that does not exist nationally, Mr. Chairman, but I would like you to 
note that there is one of our terminals in New Mexico (handing to the 
chairman) and at the door delivering in interchange freight you see 
part of a motortruck with “T & P Transport” on it. That is a 
subsidiary of Texas & Pacific Railroad, and our common carriers 
operate joint through rates with the railroad, and there we find the 
railroad-owned subsidiaries delivering freight and interchanging with us. 

[ mention that because that is one of the few instances in the United 
States where we do have those interchange arrangements. ‘Then, 
sir, we not only interchange those vehicles separately but we inter- 
change loaded vehicles which go right through without change of the 
lading. It makes for economy of eliminating the transportation 
across the dock. 

In this one (handing to the chairman) a tractor and trailer belong- 
ing to Fowler & Williams has come into a Delaware terminal of Masten 
and has dropped the Fowler & Williams trailer and is picking up 
and taking away a Masten trailer. 

Under the law as it exists today that service is limited to common 
carriers. One of the most important functions of the regular route 
general commodity carrier is assembling and aggregating ‘volumes of 
small shipments. ‘To accomplish this economically, he maintains and 
operates motor freight terminals containing docks over which the 
freight passes. The cost of these docks varies from a few thousand 
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dollars in the smaller communities to amounts in excess of three 
quarters of a million in the larger ones. 

I would like to show you some sample manifests. I would not 
ask you to read very much of this but I would like to direct your 
attention to the fact that there you find shipments of 30 pounds, 40 
pounds, and lesser weights even. Those shipments listed do not 
always specify the commodities, and you will find on these manifests 
just about everything in the world except second-hand coffins. The 
shipments are of a most varied nature. 

Mr. Chairman, I have here a number of photographs which we 
would like to make available to the committee. As I say, I don’t 
think they need to be copied. into the record, but they do show the 
importance e of our large terminal. 

Truckload shipments, and even less-than-truckload shipments of 
10,000 pounds or more, do not move ac ross these docks because they 
are handled, generally speaking, only in over-the-road equipment. 
It is not unusual for our medium-sized carriers to have a dozen or 
more terminals, and the large carriers, of course, many times that 
number. These terminals are peculiar to our segment of the industr y 
and are required only because of the volume of small shipments 
which regular route common carriers assemble. 

It is on these docks that common carriers aggregate shipments con- 
signed to the butcher, the baker, the candlestick maker. Through 
these terminals move freight from the large producing areas into the 
smaller communities, many of which are not served by any other 
type of merchandise service. 

So I would like you to see some pictures of some of the smaller 
terminals that we maintain and operate in the rural communities. 

Senator Bricker. When you see these you begin to realize what 
an important part it plays in our whole economy. 

Mr. McBripe. Yes, sir. Senator, those are the shipments like 
the drugs and medicines going into the small-town drugstores. They 
are the ones that move the agricultural implement part into the rural 
and farming areas. 

Commodities moving across these docks include just about every- 
thing our citizens eat, drink or use. In the rural communities the 
transportation of repair parts for agricultural implements is extremely 
important. 

To give you some conception of the wide range of articles which the 
common carrier transports, I would like briefly to direct your attention 
to a book known as the National Motor Freight Classification which is 
published by the common carrier industry.of | the United States (hand- 
ing to the chairman). In here is listed every article that the general 
commodity haulers transport. 

That is true of both regular route operators and irregular route 
common carriers. There are set forth thousands of items in which we 
specifically name and publish and keep open for public inspection what 
our rates and charges are, so that competing manufacturers and com- 
peting carriers may know. 

Senator Bricker. Will you explain just a little further where the 
irregular common carrier competes and how far he can compete with 
the regular common carrier over his routes? 

Mr. McBripe. I would like to answer that. I wonder if I could ask 
you to wait until 1 come to 2358. 
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Senator Bricker. Certainly. 

Mr. McBripe. I have that and I think it will be interesting. 

Senator Bricker. All right. 

Mr. McBripsg. In passing I would like to suggest that most regula: 
route carriers fall within the category of general commodity carriers. 
Most irregular route common carriers limit themselves to the hauling 
of a restricted number of commodities and generally in truckload lots. 
In that group are the moving industry, carriers of unpacked new furni- 
ture, fertilizer, and iron and steel articles. Of course, a substantia! 
part of irregular route common carriers are also general commodit 
haulers 

In certain proceedings now pending before the Interstate Commer« 
Commission, our carriers were called upon to make surveys of the 
varying weight brackets into which our shipments fall. In my ex- 
hibit No. 1, attached hereto, we have reproduced at page 1 some tables 
taken from a Nation-wide test; at page 2 we have reproduced an 
extract relating to movements in central territory. 

On the national level, we found that more than 8 percent of our 
shipments weighed less than 50 pounds; more than 38 percent weighed 
less than 150 pounds; and nearly 60 percent weighed less than 300 
pounds. Less than 2 percent of our shipments weighed 10,000 pounds 
or over. 

Now, going to page 2, we found that in the central part of the coun- 
try, where manufacturing and farming are very important, more than 
30 percent of our shipments weighed under 150 pounds; more than 
86 percent weighed less than a ton; and less than 2 percent w preed d 
10,000 pounds orover. This is perha ps the most costly service carrie! 
perform. We know of no other service in which the general public, «s 
a whole, has such a deep interest. 

Referring now specifically to S. 2361, introduced on January 10: 
Among other things, this bill would authorize the issuance of new and 
different types of operating authorities, namely, common-carrier 
certificates and contract carrier permits, as the Commission finds, after 
hearing, is in the public interest. 

The stated purpose of the bill is: To require the supervision, by the 
Interstate Commerce ieenliasend of the operations of contract 
carriers. 

I would like, therefore, to confine my discussion at this time to 
those instances which would enable the holder of a contract carrier 
permit to convert his operating authority into a common carrier 
certificate. 

At the outset, I would like to say that the bill, in my opinion, 
makes two very unique approaches to the subject. 

First, as far as I can determine this is the first time in all our legis!a- 
tive history that an attempt has been made to grant certificates of 
public convenien¢e and necessity without any showing that public 
convenience and necessity actually require the service. 

Second, it has been stated that this bill would enable the Interstate 
Commerce Commission “to change the status” of existing carriers 
whenever it would be in the public interest. I think it is fair to sa) 
that the apparent purpose of the bill is to put into the hands of the 
Interstate Commerce Commission the power and perhaps the duty to 
issue certificates of public convenience and necessity when publ c 
convenience and necessity cannot be established by the applicant. 
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We submit that the present act, without the intervention of any 
modification, contains proper, orderly and ample means by which 
contract carriers have in the past, and are today, and can in the 
future obtain common carrier certificates of convenience and necessity. 

Section 207, in substance, now provides that the Commission shall 
issue a certificate to any qualified applicant if the Commission finds 
that the proposed service is or will be required by present or future 
public convenience and necessity. 

Here we have a single and well-understood requirement which 
every applicant must meet, and it applies to everyone without favor 
or exception. For example: 

(1) The holder of a certificate who wishes to expand the territorial 
scope of his present certificate; 

(2) One who wishes to render new and additional services, authority 
for which is not included in his current certificate; 

(3) A common carrier who seeks (through section 5) to acquire 
control of a connecting common carrier for the purpose of rendering 
an entirely new joint through service; 

(4) A nonearrier who is endeavoring to enter the common carrier 
business ; 

(5) A private carrier seeking to engage in the common carrier 
business; and 

(6) A contract carrier who prefers a common carrier certificate to 
his present contract carrier permit. 

Thus today we have a single standard for every applicant to meet 
true equality of treatment for all. We contend that section 207 has 
met the test of time; that no one has suffered because of it. It is 
inconceivable that two carriers seeking to extend their operations into 
the same territory would be subjected to different tests. 

Can it be said that the Commission has been unfair or unrealistic 
in its application of this section? Can it be that the provisions and 
requirements are ambiguous or burdensome? Can it be that a single 
standard for ell is the creator of inequities? Can it be that special 
groups of the industry must have special treatment? The answer 
is obvious. 

Our members feel there is no need for this erosive modification; 
and therefore, they must oppose the bill. In doing so, we wish to set 
out that ever since Federal regulation of the trucking industry the 
Congress has limited the Interstate Commerce Commission’s power 
to grant common carrier certificates to those instances in which the 
Commission finds that the service is required by public convenience 
and necessity. 

The stated objective of S. 2361 is to require the supervision of the 
operations of contract carriers, but section 1 would seem to require 
conversion instead of supervision. 

The bill would permit contract carriers to convert their contract 
operations into common cesrriage without the burden of any showing 
whatsoever of public convenience and necessity. ‘To a very large 
extent it would leave to the holder of a contract carrier permit the 
o ‘ision (1) whether he will continue the type of service authorized 
by the Commission in bis permit, or (2) whether he will choose to 
invade the field of common carriage by changing his type of operation. 
lt would encourage contract carriers to extend their services and to 
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conduct unauthorized service until the Commission gets around to 
investigating them. , 

Persons desiring to enter the common carrier field but not able to 
establish public convenience and necessity can obtain contract 
carrier permits through the mere showing of consistency with the act. 
After receiving their contract carrier permits, they can then, by 
design, change the character of their operations to common carriage 
and thus avoid and bypass the public convenience and necessity 
problem. 

In the past there have been many application cases in which 
contract carriers sought to extend their contract carrier operations. 
Not infrequently, common carriers who were currently hauling the 
movements involved were faced with loss of the business. They 
opposed many such extensions on the grounds that the service for 
which the operating authority was sought was, in fact, common 
carriage and that a showing of public convenience and necessity had 
not been made. 

In many such application cases, first, the applicants insisted that 
they were true contract carriers; second, that they intended to render 
only contract carrier service; and third, that they had no desire to 
become common carriers. In disposing of the issues, the Commission 
has followed an established practice. It has pointed out that the 
applicant has previously been found to be a contract carrier and that 
in the pending case has established consistency with the public interest, 
and then grants him an additional contract carrier permit. 

In those cases, contract carriers have testified of their desire to 
remain contract carriers; however, under this bill, upon a finding of 
public interest, the Commission would be required to disregard the 
contract carriers’ expressed wishes and force them to take on full 
common carrier liability. 

It also has been stated that “the bill would enable the Commission 
to change the status of a motor carrier without going into the question 
of convenience and necessity since no new operations will be involved.” 
The first part of that statement is correct, but that part stating “since 
no new operations will be involved”’ does not give recognition to thi 
enlarged characteristics of the newly granted operating authority and 
the natural desires of businessmen. 

Let us assume that a carrier holding a permit to haul a great variety 
of commodities throughout extensive regions and operating under 
contracts with 15 or 20 shippers is given the right to, or is ordered to, 
turn in his contract carrier permit and in its place receives a common 
carrier certificate. It is obvious that upon assuming common carrier 
status the carrier can no longer limit himself to those shippers former]) 
served by him but, on the other hand, must indiscriminately serve the 
general public. That carrier would soon find himself serving hun- 
dreds of shippers—and all at the expense of common carriers from 
whom the business has been taken. For these and other reasons, 
I think it is not accurate to say that conversion involves no new 
operations. 

I have referred to situations which we have come to describe as 
“past unauthorized or past unlawful operations.”’ I would like to 
point out that there have been instances where carriers (both common 
and contract) have long continued to operate beyond the scope of 
their operating authorities, and when ordered to cease by the Com- 
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mission have filed applications and based their proof on past unauthor- 
ized operations. Now, it might be asserted that the Commission 
would not find it in the public interest to substitute a common carrier 
certificate for a contract carrier permit where the applic ant had re- 
peatedly violated the terms of his permit by conducting unauthorized 
operations. 

We, nevertheless, are much concerned about just such instances 
because in a great number of application proceedings where successful 
attempts have been made to legalize past unlawful operations, the 
Commission, in granting the authority sought, has held that “past 
unlawful operations are-not necessarily a bar to future grants.” 

During the past few years there have been numerous applications 
filed by contract carriers who, after many vears of conducting con- 
tract-carrier operations, perhaps would like to become common carriers. 
The established practice has been to file an application under the pro- 
visions of section 207, and the issues have been disposed of in accord- 
ance with the provisions of that section. 

When the Commission found public convenience and necessity was 
established, common-carrier certificates were invariably granted; if 
the applicants failed in their efforts, because of the absence of public 
convenience and necessity, the applications were dismissed. I believe 
that the instances in which certificates were granted greatly exceed 
the number in which they were denied. 

We know of no reason for departing from the legislative intention 
that has existed for many years nor is there any necessity for the 
creation of a synthetic “ Northwest Passage.’ 

A possible typical instance is a recent report and order recommended 
by an Interstate Commerce Commission examiner in the proceeding 
known as MC-111398. This previously has been referred to during 
these hearings and we would like to submit a copy of the recommended 
order of March 11, 1952, merely for the committee’s files. We think 
this should be in your files, if we may Mr. Chairman [handing to the 
chairman]. 

The CuarrMAN. Thank you. 

Mr. McBriper. There are approximately 3.000 to 4,000 carriers 
holding contract-carrier permits at the present time. We believe that 
the great majority of these carriers may be properly described as true 
contract carriers. However, letting down the bars and reversing the 
long-established congressional policy applicable to certificates of public 
convenience and necessity would place a tremendous burden upon the 
Commission and further pyramid its backlog of undetermined 
applications. 

Further, it would creaté an unwarranted discrimination against 
common carriers. For example: Today a common carrier holds a 
certificate to operate between Washington and Baltimore, gained by 
the laborious process of proving public convenience and necessity. A 
contract carrier holds a permit to operate between Washington and 
Baltimore gained by the easy method of showing consistency with the 
public interest. Both now wish to extend their operations to Phila- 
delphia but this time the contract carrier wishes certificated routes as 
a common carrier. The common carrier is required to prove beyond 
doubt that the present service of his numerous competitors is wholly 
inadequate—to prove public convenience and necessity. 
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But the contract carrier, under the benevolent favor of section 1 of 
S. 2361, achieves the goal in two easy steps. First, as a contract car- 
rier, he proves the extension to Philadelphia is consistent with thie 
public interest. That accomplished, he offers to surrender his per- 
mit, shows that grant of a certificate to him, instead, is consistent 
with the public interest, and the certificate is forthcoming. This 
reversal of long standing congressional policy cannot be justified. 

Now, going to sections 2 and 4 of S. 2361, of January 10, I would 
like to point out that section 209 (b) of the present act deals with 
applications for new contract carrier operating authority and requires 
a showing, among other things, “‘that the proposed operation will be 
consistent with the public interest and the national transportation 
policy declared in the act.’ This bill, in section 2, provides for an 
alternate or substitute requirement reading— 
or will be a substitution for operations conducted by a shipper of applicant's 
services including the dedication of specific vehicles to the caaliialon use of such 
shippers for an extended period of time. 

It has been stated that the absence of requirement for the usual 
showing would make it easy for contract carriers to obtain dedication 
authority and that the amendment would permit contract carriers to 
compete more effectively with private carriers. We believe it would 
be a more accurate statement to say that the amendment would per- 
mit contract carriers to compete more effectively with common car- 
riers, and with private carriers. It has also been stated that ‘‘no 
business handled by contract carriers pursuant to permits issued under 
these amendments would be taken from other forms of for-hire trans- 
portation.” These statements do not take a realistic view of the sit- 
uation nor do they reflect the experience of the various types of com- 
mon carriers. 

It is only natural, and we presume entirely proper, that a contract 
carrier receiving a permit from the Commission will exploit that per- 
mit to the fullest lawful extent. Under section 2 of S. 2361, the car- 
rier would come out with a permit to engage in the service with “‘dedi- 
cation of vehicles.’”’ No one can quarrel with him in his efforts to 
enlarge his operations so long as he confines them within the scope of 
his permit. Now perhaps at first he would supply five dedicated 
vehicles. If the records of the Commission afford any criterion, it is 
reasonable to assume that within a relatively short time the contract 
carrier would not be limited to 5, but would have 15 or 30 vehicles in 
that service. 

If the tonnage of those five vehicles constitutes only a small part of 
the shipper’s requirements, and the balance is being transported by 
other types of carriers, it is altogether probable that within a rela- 
tively short period the common carrier, formerly hauling a sub- 
stantial part of the shipper’s business, would lose most of it. There- 
fore, any assumption that no business would be diverted from other 
forms of for-hire transportation is not realistic. 

We wish to support the amendment (in the nature of a substitute 
proposed by Senators Bricker and Capehart, on March 6, as a sub- 
stitute for the original bill S. 2361. 

We think only the title of the original bill should be continued. — 

The Interstate Commerce Commission has some difficulty 10 
endeavoring to confine contract carriers to the service now defined in 
section 203 (a) (15). This is undoubtedly due to lack of standards 10 
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the act and the absence of a clear line of demarcation between contract- 
carrier Service and common-carrier service. In some proceedings in 
which the main question related to the status of the carrier, the Com- 
mission has had great difficulty in telling the carrier just what service 
it may perform under a contract-carrier permit, and those services 
and practices in which it cannot engage because to do so would amount 
to an unauthorized common-carrier operation. 

In the exercise of its jurisdiction soon after the Motor Carrier Act 
became effective, the Commission used as a first test the criterion of 
specialization of the service to fit the needs of a particular shipper. 

It is a historical fact that, generally speaking, originally a contract 
carrier made arrangements with a single shipper. This was due to the 
fact that he had sufficient capital to invest in only one truck and this 
was done with the idea of doing the complete job for that particular 
shipper. 

In those cases the carrier dedicated his equipment to that particular 
shipper and as the shipper’s business grew the carrier invested in 
additional equipment, all the time devoting his energies to that par- 
ticular shipper. Not infrequently in this arrangement were the 
following service factors: (1) The specialization of the service to fit the 
needs of that particular customer; (2) a pure substitution for private 
carriage; (3) a dedication of the vehicle to the exclusive use of that 
shipper; (4) a bilateral contract under which the carrier agreed to 
render the service and the shipper agreed to furnish the tonnage and 
pay the charges. 

We believe that true contract carriage is a substitute for private 
carriage, and that most contract carriers now holding Interstate 
Commerce Commission permits conduct their services within the 
scope of the service factors mentioned above. It can be pointed out, 
of course, that there are numerous carriers who would be reluctant to 
return to the real field of contract carriage. 

We feel that the provisions contained in section 1 of the amended 
bill will do much to bring order out of the existing chaotic condition 

In discussing section 2 of the amended bill, it may be pointed out 
that, in considering new applications for contract-carrier authority, 
the Commission is required to determine whether the proposed service 
is consistent with the public interest. It is not required to inquire 
into public convenience and necessity. In granting contract carrier 
permits, the Commission is limited to the facts of record developed at 
the hearing on the application. 

It is the customary practice, when a contract carrier seeks additional 
operating authority, to support his application with statements and 
testimony of the particular shipper with whom he has already entered, 
or is about to enter, into a bilateral contract. 

In making a finding that it would be consistent to grant the permit, 
the Commission recites the type of service to be rendered. Generally 
speaking, the evidence of record has to do with a single shipper and 
not with all the shipping public, but the Commission apparently feels 
that it is without authority to limit the permit to the facts of record, 
viz, the names of the contracting parties. 

The natural result is that all too frequently the permit, which was 
based on testimony to be performed for a particular contracting ship- 
per, immediately becomes a “hunting license”’ for the carrier to go out 
and solicit every shipper having similar shipments within the scopé 
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of the permit. We then find the contract carrier serving numerous 
shippers while the evidence on which the permit was granted was, in 
fact, limited to the needs of the single shipper who participated in the 
proceeding. 

It is inconceivable that any applicant would be in any way damaged 
if permits were tailored to the testimony given at the hearing. 

The making of each contract the subject of a separate permit would 
do much to relieve the unsatisfactory situation now existing and with- 
out depriving the holder of any rights he may justify. A procedure 
could well be established by granting the holders of outstanding per- 
mits full opportunity to bring such outstanding permits into harmony 
with such provision by informal action and without further proceedings 
or requirements of hearings. The files of the Commission are supposed 
to contain copies of all bilateral contracts and there could be no uncer- 
tainty as to the contracting parties and the mechanics would be 
routine. 

Another section of the act which would be amended is section 220. 
This is the section which gives the Commission the power to require 
and to prescribe the forms of reports on the carrier’s affairs and busi- 
nesses. This section enables the Commission to implement many of 
its activities. 

The Commission originally had the power of determining whether 
public interest requires that these reports be open for public inspection. 
In Ex parte MC-9, November 6, 1939, the Commission determined 
that it was in the public interest to have open for public inspection 
the transportation contracts of contract carriers. Before the Commis- 
sion could place its order in effect, this power was taken away from the 
Commission by the Transportation Act of 1940. In place of this 
power removed by Congress there was substituted section 218 (a) 
providing for publicity of so-called minimum schedules but. this 
substitute has been wholly inadequate. 

Section 218 (a) states (reading): 

It shall be the duty of every contract carrier by motor vehicle to file with the 
Commission, publish, and keep open for public inspection, in the form and manne! 
prescribed by the Commission, schedules containing the minimum rates and 
charges of such carrier actually maintained and charged— 
if I may digress there for a moment, to me the important language 
there is ‘actually maintained and charged’”’— 
for the transportation of passengers or property in interstate or foreign commerce, 
and any rule, regulation, or practice affecting such rates or charges and the value 
of the service thereunder. 

The carriers are prohibited from engaging in any service not so covered. 

The Interstate Commerce Act imposes many obligations on the 
carriers over which it has jurisdiction, but I know of no statutory 
requirement so flagrantly ignored by so many. I am not unaware of 
the implications of that accusation. I am sure there is no lack of 
desire on the part of the Commission to enforce the provisions of sec- 
tion 218, but their funds have been decimated and they do not have 
trained and competent clerks to do the job. Ten or twelve years ago, 
the Commission had some nine men working in a tariff-schedule area 
whose job, among other things, was to determine whether the mini- 
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I am informed that group has been reduced to three persons, and 
that this lack of personnel prevents the Commission from making any 
kind of check of minimum schedules. 

We are fearful that at no time. in the foreseeable future will Con- 
gress include in the Commission’s budget increased funds which will 
enable the Commission to do this partic cular job. As a matter of fact, 
it might seem an unnecessary waste of money to require the Commis- 
sion to do all this policing when from a practical standpoint all that 
is necessary is to restore to the Commission the power to determine 
whether transportation contracts should in the public interest be made 
available to interested parties. 

In that event the injured parties, whether competing shippers or 
competing carriers, could develop the true facts without casting this 
great burden on the Commission. 

Perhaps it may be said that half of the carriers are making an 
honest effort to comply with the present rules and, therefore, so far 
as they are concerned, there is no need for a change i in the law. In 
the first place, if the provisions under S. 2361, as amended, and S. 
2752—I might say this is my first reference to S. 2752—if they were 
enacted, the actual costs to the contract carriers for compliance and 
the preparation for filing would be substantially reduced. Removal 
of the veil of secrecy in no way violates the sanctity of contracts when 
applicable to persons who receive grants of authority from the sov- 
ereign power. When the Government exercises its powers and grants 
the ‘Tight (in interstate commerce) to operate over the highways of 
the Nation, it cannot be said to impair the sanctity of contracts when 
it attaches reasonable conditions to the grant. 

In the field of regulated transportation, where equality of treatment 
of the persons rendering identical transportation services is presume “dd 
to exist, there is no more justification for the maintenance of an ‘“‘iron 
curtain’ than there is in international affairs. 

The Commission could be relieved of much unnecessary expense 
incurred during formal hearings if the terms contained in transporta- 
tion contracts were known to the public. 

Not infrequently when contract-carrier rates are under suspension, 
much time at the hearings is wasted in trying to ascertain the actual 
going rates. All this would be avoided if the parties could know 
before the hearings what the actual contract rate is. 

In many instances, minimum-charge schedules are voluminous, 
contradictory, and confusing despite the efforts of the Commission to 
obtain compliance. I am not unaware of the many advantages that 
would flow to large manufacturers if they were able to have their com- 
petition kept in the dark in regard to the actual freight rates they are 
paying. 

These are but some of the 1 reasons why common carriers urge that 
the present “iron curtain” be done away with. Additional justifica- 
tions will be given by others, 

We urge your early consideration, and we hope for the adoption of 
the amendment of March 6 as a substitute for the original bill of 
January 10. 

(The exhibit referred to above is as follows: ) 
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Exuisir No. 1 


Distribution of United States traffic by weight, all shipments combined ! 


shipments 


| 
Weight per shipment Number of Percent o! 
| 


ss ce nc ccn wane patina’ 26, 767 

51 to 100 pounds. is J 52, 619 | 

101 to 150 pounds ; 40, 358 

151 to 200 pounds._________- Soke tite tent bathe 28, 142 | 

201 to 250 pounds 20, 708 | 

251 to 300 pounds.................... ee iced eiel 16, 240 

301 to 9,999 pounds 119, 263 

10,000 pounds and over-_____- ioe 6, 108 1. 8 
Total = ig 310, 200 | 100. 00 

0 to 300 pounds As bid 184, 834 59. 5 

ee I ncinixtincusncineknnend ce cat ae i a oS 119,263 | 38. 42 

10,000 pounds and over - - on beaaee aereaaon ar . nee 6, 103 1, 98 


310, 200 4 100. 00 





1Mo rai Conihir Traffic Test, Aug. 20, 1947, as shown in an exhibit 1 before the Interstate Commerce C, 
mission in the Small Shipments cases. 


Distribution of Central States traffic by weight, all epeogals 9 combined ! 


Number of Percent 


Weight of shipment shipments | total 


0 to 150 pounds_-__..-_._... pudhsencucak Seg ae aie dks 45, 044 30. 70 
150 to 299 pounds. .--_-_..- ‘ eu Sesame inecacade Semen 27, 522 18. 76 
See I. ob ohn cok Seek pcbddn bubble die tetanic baaake sit 4, 169 36. G2-s 
2,000 to 5,999 pounds... __-._- al Ne ia ae 11, 901 8.11 
6,000 to 9,999 pounds..._._____- : : 2,712 1. 85-4 
10,000 pounds and over. .-_-_-. ‘ ; othe qabii pbrsiccuuedatens< 5,373 | 3. bt 


Total sie Led é Mba ceeYhcd 146,721 | 100.00 


1 A Central States Territory Study, an exhibit before the Interstate Commerce Commission in the > 
Shipments cases. , 


(The chairman inserted the following statement in the record at thi 
close of the day’s hearings: ) 


STATEMENT OF JOHN J. CORBETT, NATIONAL LEGISLATIVE REPRESENTATIV 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


Bill (S. 2361).—The provisions of this bill propose to afford the Intersta! 
Commerce Commission broader authority with respect to motor-carrier pern 
and certificates. 

The Brotherhood of Locomotive Engineers wishes to be recorded as opposed 
to this legislation. 


Unitrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Thursday, April 8, 1982 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMan. The Central States Motor Freight Bureau, 1) 
Mr. Harvey A. Welty. 
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STATEMENT OF HARVEY A. WELTY, COMMERCE COUNSEL, 
CENTRAL STATES MOTOR FREIGHT BUREAU, INC. 


Mr. Wetry. My name is Harvey A. Welty. I am employed 
as commerce counsel by the Central States Motor Freight Bureau, 
Inc., 316 East Ohio Street, Chicago 11, Ill. The Central States Motor 
Freight Bureau, Inc., is a corproation under the laws of the State of 
Illinois, the members of which, numbering approximately 800, are 
individuals, partnerships, and corporations engaged as motor common 

carriers in the transportation of property in interstate commerce. 

The Central States Motor Freight Bureau, Inc., is organized not for 
profit but as a research, commercial, and trade association, among 
other things, to analyze, disseminate, and make recommendations 
with respect to the establishment of freight- tariff charges, rates, rules, 
and requirements and to act on behalf of its members in legislative, 
administrative, and judicial hearings or proceedings. 

At the outset, I should say that we oppose S. 2361 of January 10. 
We support the ‘amendment (in the nature of a substitute) to S. 2361 
of March 6. Wealso support 8. 2752. 

We would like to state our reasons for these actions. 

One of the functions of the commerce department of the Central 
States Motor Freight Bureau, Inc., is to make a check of all rates, 
rules, regulations, practices, and classification of traffic which are 
published by motor common carriers, both members and nonmembers; 
similar check is also made on those published by motor contract 
carriers which are applicable wthin the territory covered by the 
bureau publications which embrace the territory generally known as 
Central Freight Association territory. During my employment in 
the commerce department of the bureau, I have had occasion to check, 
or supervise the checking of, hundreds of contract carrier schedules. 

I have found that under the presently existing law it is an impossi- 
bility, except in instances which I will later treat, to determine the 
actual rate that a contract carrier is charging a shipper for the trans- 
portation of its traffic in interstate commerce. This condition results 
from several factors which I shall now briefly discuss. 

Your attention already has been directed to the requirements 
contained in section 218 (a) requiring contract carriers to file and 
publish schedules containing the minimum rates and charges actually 
maintained and charged. 

Your attention also has been directed to the fact that in section 

2) (a) a cloak of secrecy is thrown around transportation contracts 
of contract car riers. 

Under the provisions of the act, which I have just mentioned, a 
contract carrier files a schedule with the Commission, naming a rate 
or rates for the account of one contractee (shipper) or more than one 
contractee. If only one contractee is named in the schedule, then 
it is possible to ascertain the rates and charges which the contract 
carrier is assessing the shipper. ‘This is because the contract carrier 
must publish and file in its schedule the rate, or rates, whichever the 
the case may be, actually maintained and charged for transportation 
of the property. However, when more than one contractee (shipper) 
is shown in a contract carrier’s schedule, there is no way that 1, or 
any other person not on the Commission’s staff, can ascertain what 
rates and charges are being assessed by the contract carrier. All 
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that I can do is to assume that the contract carrier has a contract wit): 
one of the contractees named in his schedule which is the same as 
published in his schedule. If the same contract carrier should publish 
another schedule, without canceling the first schedule, and names a 
rate or rates in the second schedule from, to, or between the same 
points as named in his first schedule, applicable on the same traffic, 
it would be impossible for the public to determine which rates or 
charges the contract carrier was charging the contractee or contractecs 
shown in the second schedule. By the same process, if the same 
contract carrier published 10 different schedules and each schedule 
contained 3 different contractees and named rates and charges 
on the same traffic, applicable from, to, or between the same points 
as named in the contract carrier’s first schedule, the public could 
not ascertain what rates and charges were actually being charged by 
the contract carrier. All the public can ascertain is that the contract 
carrier has one contract on file with the Commission which names the 
same rates and charges as published by the contract carrier in one of 
his schedules, and that there are no schedules on file with the Com- 
mission that name lower rates and charges than the contract carrier 
names in any one of his contracts. 

Another practice of contract carriers that causes confusion and 
makes it difficult, if not impossible, to determine the rates being 
charged by them for the transportation of traffic is the practice of some 
contract carriers naming the same contractee in several different 
schedules, which schedules name different rates and charges from, to 
and/or between the same points and on the same traffic. In some 
instances, a contract carrier’s schedule will show the name of one 
contractee only. It is therefore assumed that the rates and charges 
named in such schedule would be the applicable rates and charges the 
contract carrier would assess that particular traffic therein described. 
Unfortunately, such is not the case. In all too many instances a 
contract carrier, who has several schedules on file with the Com- 
mission, names the same contractee in different schedules. It is 
necessary to check each schedule of such contract carrier to ascertain 
if the contractee, who is the only contractee shown in one of the con- 
tract-carrier schedules, is named as a contractee in another schedule 
of the same contract carrier. As an illustration of this point, I would 
like to give a specific example of a situation I encountered in a recent 
proceeding before the Commission. The title of the proceeding | 
refer to is ‘Docket No. MC-—C-996, Emery Transportation Co., 
Minimum Rates.” It was the outgrowth of an attempt of a common 
carrier to establish a reduced rate on canned goods on the same level 
as named in a contract carrier’s schedule. Interested motor common 
carriers protested the reduction in rates by the common carrier. In 
reply to such protests, the common carrier stated he was merely 
meeting the rates of the contract carrier and, while admitting such 
rates to be depressed, that he was forced to do so if he was to share in 
the movement of the traffic. The Commission made an investigation 
into both the common carrier’s reduced rate and also the rates main- 
tained by the contract carrier. 

The order of the Commission instituting the investigation 1n 
MC-C-996 was for the purpose of investigating the rates named in 
Emery Transportation Co., schedule MF-ICC No. 116, the order 
being dated November 8, 1948. Two hearings have been held in 
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this proceeding. Subsequent to the first hearing, the contract carrier, 
Emery Transportation Co., canceled its schedule MF-ICC No. 116 
and petitioned for the dismissal of the proceeding. The Commission, 
in an order dated September 6, 1949, refused to dismiss the proceeding 
and stated in such order: 

That the said petition, to the extent it seeks dismissal of the proceeding in 
No. MC-C-996, be and is hereby denied, for the reason that the investigation is 
not limited to the particular Minimum rates and charges which were contained 
in respondent’s schedule, MF-ICC No, 116, but embraces the respondent’s 
minimum rates and charges wherever published for the transportation deseribed 
in that schedule. 


At the second or furthér hearing in No. MC-C-—996, we prepared 
an exhibit, which was received in evidence as exhibit No. 12, and 
which consisted of a check of Emery Transportation Co. rates applica- 
ble only in connection with rates and charges in central territory, 
and we only used a limited number of key. points applicable on the 
traffic formerly named in Emery’s schedule MF-ICC No. 116. In 
preparing the exhibit 1 have just mentioned, we found Emery Trans- 
portation Co. had on file, and in effect, at that time 25 different 
schedules, naming rates and charges applicable on the same traffic 
and applicable in some or all of the territory previously named in its 
schedule MF-ICC No. 116. These 26 schedules showed 54 contractees 
and named the same or different rates from, to, and between the same 
points. Also, several of the 54 contractees were named in different 
schedules which named the same or different rates from, to, and be- 
tween the same points, applicable on like traffic. I have a copy of 
exhibit No. 12, consisting of 308 pages, with me if anyone cares to 
examine it. I might add, it took 171 man-hours to complete this check. 

The Commission in its order in MC—C-—996, decided February 18, 
1952, made the following statements: 


Emery’s present minimum rates or charges on the commodities and from and 
to the points in the appendix, are contained in 20 or more schedules. Innumerable 
duplications and conflicts exist therein. It is virtually impossible in most in- 
stances to ascertain Emery’s minimum rates or charges actually Maintained and 
charged for the transportation of the commodities, from and to the points in the 
appendix without recourse to the contracts on file. For example, according to 
Emery, its actual minimum rate on canned goods, Minimum 20,000 pounds, from 
Davenport to Chicago is 34 cents, presently named in its schedule MF-ICC No. 
140. From and to these points, it also maintains minimum rates, minimum 
20,000 pounds, of 29 and 31 cents, depending on the tvpe of canned goods, in its 
schedule MF—ICC No. 149. Nine other schedules of Emery also name minimum 
rates, subject to the same minimum weight, from Davenport to Chicago, ranging 
from 25 to 36 cents (sheet 8). 

Emery’s actual minimum rate from Marshalltown to Chicago on canned goods 
and related articles purportedly is 34 cents, minimum 20,000 pounds contained 
in schedule MF—ICC No. 140. The same minimum rate and weight is maintained 
from and to the same points in Emery’s schedule MF-ICC No. 148, and in 11 
other schedules it maintains rates, minimum 20,000 pounds from and to these 
points, ranging from 39 to 46 cents. Its purported actual minimum rate, subject 
to the same minimum, on the same articles, from Roland to Chicago is 42 cents, 
contained in Emery’s schedule MF-ICC No. 140. The same minimum rate, 
subject to the same minimum from Roland to Chicago is contained in five other 
schedules, and in seven other schedules, Emery names minimum rates from and 
to these points, ranging from 40 to 48 cents (sheet 9). 


I have a copy of that order, Mr. Senator, in MC-—C-996, and I 
would like to submit it for the files, not in the record. 

rT. * . . 

The CHarrmMan. We will be glad to have it. 
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(The document referred to will be found in the files of the cor)- 
mittee.) 

Mr. Wetry. So that no one will get the impression that conditicos 
today are different from those which existed at the time the Com- 
mission was considering the matter in MC-—C-996, I would like to 
advise that as of March 20, 1952, Emery Transportation Co. has on 
file with the Commission 32 schedules, naming 58 contractees, and 
in such 32 schedules, there are hundreds of duplicating and conflicting 
rates and charges. 

In Docket No. MC-C-907, Transportation Activities of Midwest 
Transfer Co. of Illinois et al. (49 M. C. C. 383), the Commission 
found Emery Transportation Co. had unlawfully converted their 
operations from that of a contract carrier to those of a common carrier 
by motor vehicle. A cease-and-desist order was entered. In the 
same entitled proceeding (52 M. C. C. 33, 46) the Commission named 
the shippers for whom Emery Transportation Co. could serve in the 
future. Thirty-two shippers are shown therein. 

While I have only used Emery Transportation Co. in attempting 
to illustrate the situation that exists under the present law, there are 
many other contract carriers who have a multitude of schedules on 
file with the Commission. L. C. L. Transit Co. of Green Bay, Wis., 
has 34 schedules on file naming rates for 51 contracting shippers. We 
have long ago ceased attempting to determine what rates this carrier 
is actually charging as their method of publication is even more con- 
fusing than that of Emery’s. I would like to offer for you files, not 
in the record, a copy of the order in MC-—C-907, Mr. Chairman. 

The CHarrmMan. We will be glad to have it. 

Mr. Wetry. Thank you kindly. 

(The document referred to will be found in the files of the com- 
mittee.) 

Mr. Wetry. I would like to state at this time that there are many 
contract carriers whom I would term true contract carriers. By that, 
I mean carriers who haul exclusively for one shipper. A witness 
appeared before this committee recently who is in such a category. 
He is Mr. C. J. Williams, of the Hillside Cartage Co., Milwaukee, 
Wis. If all contract carriers operated in like manner, I would not 
be here today. Unfortunately, the vast majority do not. 

I would like to discuss another condition which in the public in- 
terest should be modified. 

A contract carrier files an application for a permit, and a particular 
shipper testifies in support of the application; a permit is issued. 
However, at a later date, this contract carrier sells his permit to another 
person who then becomes active in the solicitation of such traffic em- 
braced within the permit. Perhaps for a better understanding of 
what I have in mind, I should cite a specific example: 

The Commission granted a permit in the year 1943 to a Frank 
Engelhardt, doing business as Engelhardt Motor Service, a contract 
carrier, authorizing the transportation of building and construction 
materials over irregular routes between points that roughly embraced 
the northern and central parts of the State of Illinois, and the northern 
and central parts of the State of Indiana. Also included in the permit 
was authority to transport such merchandise as is dealt in by whole- 
sale, retail, and chain grocery and food business houses, and in con- 
nection therewith, equipment, materials, and supplies used in the 
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conduct of such business over irregular routes between points in the 
same territory I have just mentioned. Engelhardt Motor Service 
had one schedule which named the Great Atlantic & Pacific Tea Co. 
as the contractee. On June 8, 1948, Engelhardt was adopted by 
Toweson Trucking Co. who issued a schedule naming rates, applicable 
on building and construction material, applicable on a mileage scale 
within the scope of his authority. 

Toweson’s schedule named the Calumet Flexicore Corp. of Gary, 
Ind., as the contractee. 

Thus, through adoption and publication, 'Toweson had two sched- 
ules on file with the Commission, each in connection with one shipper. 
August 31, 1950, Davis Motor Freight, Inc., adopted Toweson Truck- 
ing Co. ‘Today, using the same authority the Commission originally 
granted to Engelhardt Motor Service, Davis Motor Freight, Inc., has 
seven schedules naming rates for the account of 23 different shippers 
and is a very active competitor with common carriers for truckload 
traffic within his scope of operating authority. 

Senator Bricker. Has the word “adoption” any particular signifi- 
cance, Mr. Welty? 

Mr. We ry. | would say, Senator, what I mean by that is that he 
paid the company and then he filed an adoption notice with the Com- 
mission. 

Senator Bricker. | see. 

Mr. We ry. For change of owners. 

Senator Bricker. Yes. 

Mr. We ty. It has been stated that motor contract carriers are 
not in competition with motor common carriers but only with private 
carriers. 1 would like to say that the private carriage competition 
which hangs over the heads of contract carriers is also a sword of 
Damocles hanging over the heads of common carriers, and must be 
given the same consideration by common carriers as by contract 
carriers. While contract carriers may believe that they are not in 
ome with motor common carriers, we are unable to share that 
relief. 

In conclusion, I wish to state that it is my opinion the amendment 
of March 6 to S. 2361, and S. 2752 are a vital necessity if the confusion 
and abuses which now exist insofar as contract carrier schedules are 
concerned are to be eliminated. 

| wish to express my appreciation for the time you have given me 
and hope my statement may be of some aid to your committee. 

The Cuarrman. We thank you for your appearance. 

Mr. Wetry. Thank you. 

The CuarrMan. Mr. John C. Williamson, Trailer Coach Dealers 
National Association. Is Mr. Williamson present? Apparently not. 

Is anyone else here who desired to testify on any bill before the 
committee? If not, the hearing is adjourned until 10 o’clock tomor- 
row morning, when we will hear Mr. W. M. Maddox, Property Owners 
Committee; Mr. Earl Girard, general manager, Chicago Suburban 
Motor Carriers Association; Mr. W. M. Cheatham, Macy’s, San 
Francisco; American National Cattlemen, Mr. Blaine, National Wool 
Growers Association and affiliates; and Mr. H. Ellsworth, Salt Lake 
City, Utah. 

(Whereupon, at 10:35 a. m., the committee adjourned to reconvene 
at 10 a. m. of the following day, Friday, April 4, 1952.) 

96736—52———48 
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UnItTep STATES SENATE 
’ 
o} TEE ON INTERSTATE AND FoREIGN COMMERCE, 
CoMMITTEE ON INTERSTATE AND F 
Washington, D. C., Tuesday, April 8, 1952. 
> wv? 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson, of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Witirams. The Department of Commerce opposes this legisla- 
tion in 8. 2361. 

Under the present law contract carriers by motor vehicle are 
granted permits of operating authority upon showing, among other 
things, of consistency with the public interest, and may not be 
restricted as to the right of the carrier to add contracts, equipment 
and service within the authorized s¢ ope thereof. However, a carrier 
may, conditionally or otherwise, surrender its permit, and apply for 
such new rights and authority (under specified criteria) as it may 
desire, under existing practice. 

The proposed bill would (1) confer on the Commission power to 
modify carrier authorities merely on finding after hearing of “‘in the 
public interest” (a looser standard than “public convenience and 
necessity”? now required for common carrier authorities), (2) add 
substitution of services “for operations conducted by a shipper’’ in- 
cluding dedication of specific vehicles to exclusive use of such shipper 
as a ground for grant of permit authority, (3) enable ICC to restrict 
contract carrier permits in future to services operated exclusively for 
specified shippers, and (4) enable contract carriers to serve under 
temporary authority in substitution for shipper’s private carrier oper- 
ations ‘where specific vehicles will be dedicated to exclusive use’’ for 
an extended period of time. 

To the extent such legislation would contribute flexibility to con- 
tract carrier operations and enable them more effectively to compete 
with vehicle-leasing companies and private carriers, it would not be 
objectionable. However, it is the opinion of this Department that 
adequate flexibility as to contract carriage now exists for these pur- 
poses, that the introduction of a new, more restrictive type of con- 
tract carrier permit might well lead to less flexible regulation of such 
carriers (including extreme vulnerability of position if limited to speci- 
fied shippers), and that the proposed section by enabling the Com 
mission to circumvent present exacting standards for new authorities 
would be inconsistent with sound regulation. 

The amendment in the nature of a substitute, dated March 6, 1952, 
Senators Bricker and Capehart, appears consistently more restrictive 
of necessary contract carrier flexibility than under the original bill, 
and is, therefore, objectionable as well. 

This Department is, accordingly, unable to support the bill either 
in original or amended form. 

(The following statements were submitted for the record:) 
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STATEMENT OF JOHN J. GRAHAM, OF NEW YORK CITY 


Mr. Granam. By the terms of this bill, the Interstate Commerce 
Commission would be given the power to reclassify the motor carriers 
presently operating with Commission authority. Rather than give 
the Commission this power, Congress should impose a duty on the 
Commission to reconsider the present classification of each carrier. 
Otherwise, this bill opens the door to a hit-or-miss program of dain. 
fication that, by its very nature, is extraordinarily discriminatory. It 
would place certain carriers under a microscopic examination while 
other carriers which would be engaging in practices of equally dubious 
legality would continue in business. 

‘Section 3 which provides for a restrictive permit should be stricken 
from the bill. Its only use would be to encourage further malprac- 
tices in rate construction. The real problem does not concern the 
competition between contract carriers and private carriers. Rather 
it concerns the unfair competition that the existence of the contract 
and private carriers, by their nature, give the common carriers which 
are charged with the duty of serving the public generally. 


STATEMENT OF FRANCIS E. BARRETT, BOSTON, MASS. 


Mr. Barrerr. I am opposed to this bill, S. 2361. Contract carriers 
should not be afforded any special treatment by legislation. The 
present provisions of section 209 (b) of the Interstate Commerce Act 
are sufficient to cover contract-carrier situations. ‘They were enacted 
for the benefit of, and to protect the general public, not a special 
group. These carriers would nullify the statutory rule now that if 
the evidence shows that the applicant is fit, willing, and able properly 
to perform the service of a contract carrier by motor vehicle, and to 
conform to the provisions of this part and the lawful requirements, 
rules, and regulations of the Commission thereunder, and that the 
proposed operation, to the extent authorized by the permit will be 
consistent with the public interest and the national transportation 
policy declared in this act, a permit shall be issued. By 5. 2361 the 
contract carriers seek a new method of stepping in and taking a choice 
bit of business. Though the traffic they seek under this bill moves 
in motor private carriage, it could probably move just as efficiently 
and satisfactorily via motor common carriers. 

Section 210 (a) of the act was enacted to enable the Commission to 
provide transportation in an emergency where there is no other carrier 
service available that is capable of me eting the requirements of the 
public for service. It is sound legislation. Now, the contract car- 
riers want that emergency legislation qualified to enable them to get 
authority quickly to transport a choice piece of business, business, no 
doubt, that common carriers could handle just as. efficiently and 
economically. 

I am opposed further to the attempt on the part of the sponsor of 
the bill to allow contract carriers to become common carriers. Con- 
tract carriers, the holders of permits, receive same because they had 
alleged that a special and/or individual service had been, or would be- 
provided by them. They were given the right to provide service in 
broad territories so that they could render a comple te service for their 
shippers. Such carriers should not now be allowed to change their 
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position as the bill provides and receive certificates as commv, 
carriers unless and/or until they have complied proofwise, and oth: 
wise, with the provisions of section 207 (a) of the act. Furthermor 
any operations that they have provided as contract carriers show || 
not be admissible as evidence of a public need for their service. Suc) 
evidence indicates only the desire of the contract carrier to limit i's 
service to a particular shipper or a particular class of shippers. 
The changes proposed by S. 2361 should not be enacted. 


UnitTep States SENATE, 
CommMitrer ON INTERSTATE AND ForeIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952 

The committee met, pursuant to recess, at 10 a. m., in room G-—|5, 
United States Capitol Building, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado, and Hunt. 

Also present: E. R. Jelsma, staff director of Subeommittee on 
Domestic Land and Water Transportation. 

(The following statements were inserted in the record following th 
close of the hearings on April 9:) 


SraTEMENT oF J. C. Gipson, VicE PRESIDENT AND GENERAL COUNSEL, THE 
Arcuison,’ Topeka & Santa Fe Rariway System, Cuicaco, It 


Tue Atcurson, Topeka & Santa Fe Raritway SystTem, 
Chicago, April 8, 195 
Hon. Epwin C, JoHnson, 
Senate Office Building, Washington, D. C. 


Dear Senator Jounson: During the course of my testimony on Marc}: | 
before the Senate Committee on Interstate and Foreign Commerce concerning 
S. 2752, you asked that I examine the statements of witnesses who had testified 
on 8, 2361 and give you my views as to the extent to which passage of 8. 2361 would 
cure any part of the motor-contract carrier problem to which my testimony was 
directed. I have reviewed those statements, and appreciate the opportunity 
which you have accorded me of offering the following observations. 

S. 2361 was originally introduced January 10, 1952, and substitute bills were 
presented March 6 and 18. As I analyze the original bill and the substitutes, two 
distinct proposals are made for amending present provisions of the Interstate 
Commerce Act relating to motor contract carriers. The original bill and the 
rogers substitute constitute one proposal, and the March 6 substitute embodies 
the other. 

S. 2361, as introduced January 10, 1952, has two principal aims; one is to provide 
by amendment to section 204 (c) that after investigation the Commission may, 
upon the surrender by a carrier of its outstanding certificate or permit, issue such 
other authority coextensive with the operations conducted by the carrier under 
such certificate or permit as the Commission finds to be in the public interest. 

The second aim of the bill is to provide in express terms for the issuance of bot! 
permanent and temporary contract-carrier authority as a direct substitute for 
private-carrier operations conducted by a shipper, it being contemplated that 
authorization of such service would be conditioned upon the dedication of specific 
vehicles to the exclusive use of the shipper for an extended period of time. In 
this respect the January 10 bill would amend sections 209 (b) and 210 (a). The 
only change made by the so-called substitute bill of March 18 was the addition 
of a clause in each section providing that such specialized type of contract-carricr 
authority (either permanent or temporary) could be issued only where no other 
contract carrier was able to perform the involved service. 

It seems to me that neither of these provisions of the January 10 bill, as supple- 
mented by the March 18 bill, would reach the problem about which I testified, 
which related to the unfair competitive advantage that contract carriers now en}0) 
by reason of not being compelled to publish the rates actually charged to their 
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patrons. The proposed amendment to section 204 (c) giving the Commission 
authority to issue a common-carrier certificate in exchange for a contract-carrier 
permit in cases where it finds the involved operation is actually common rather 
than contract carriage, would be desirable to relieve certain hardship cases, if the 
present act is inadequate in that respect. However, I do not believe that the 
granting of relief in these hardship cases would eliminate any substantial part of 
the problem with which my testimony dealt. 

I think this conclusion follows for two reasons. In the first place it does not 
seem likely to me that many hardship cases would exist of the sort which witnesses 
supporting the bill described. Of course, to the extent that contract-carrier 
permits were in those instances converted to common-carrier certificates, those 
carriers would thereafter be compelled to publish their actual rates, and to that 
extent the aim of 8. 2752 would, in a practical way, be accomplished. However, 
if the provision for converting one form of operating authority into another were 
not limited to true hardship cases (principally of grandfather operators), there 
would be no definite standard or limitation in the act protecting existing common 
carriers from the extensive conversion of contract-carrier permits into common- 
carrier certificates in situations where the contract carrier seeking the conversion 
had actually extended the scope of its authorization and encroached into the 
field of common carriage to an extent that could not be supported by proof of 
publie convenience and necessity. 

Here, it seems to me, the problem is not simply one of securing the publication 
of actual rates by carriers now operating as contract carriers, but of enlarging the 
scope of existing operations and of extending the list of authorized common 
carriers beyond the requirements of public convenience and necessity. The 
testimony before your committee indicated that there are two general classes 
of contract carriers—(1) Those who integrate their services with the operations 
of one shipper, or at most a very limited number of shippers, often hauling in this 
type of service a wide assortment of commodities, and (2) those who specialize in 
hauling one commodity, or a restricted list of commodities, and who offer their 
services to a limited group of shippers of those commodities. It is perhaps 
unlikely that the first type of contract carrier would have any occasion for seeking 
conversion of his permit into a common-carrier certificate. 

The second type of contract carrier, however, might very well find it to his 
advantage, having become entrenched in a particular field of hauling, and having 
expanded his business beyond the limit that could be defended as contract carriage, 
to seek conversion of his permit to a common-carrier certificate, thereby freeing 
himself from limitation as to the number of customers he could serve. This 
conversion would enable him to force upon existing common carriers, and for that 
matter upon other contract carriers, competition which would not have been 
lawfully possible under his contract-carrier permit, and which he might not be 
able to justify under accepted standards of public convenience and necessity. 

While the conversion of such contract-carrier permits to common-carrier 
certificates would result in the publication of actual rates for the services per- 
formed, it would aggravate the condition that has been created by the certification 
of many so-called common carriers with authority to haul specified and relatively 
high-rated commodities and with no obligation to handle run of the mine freight. 
In short, while it seems to me that the particular provision of 8. 2361 under 
discussion might result in forcing some carriers that now operate as contract 
carriers under concealed rates to operate as common carriers under published 
rates, the proposed amendment in its present form has some real infirmities. 
Again, I may say that I agree that hardship cases’should be relieved by legislative 
action if administrative procedures are inadequate; but I believe that the proposed 
amendment to section 204 (c) goes beyond what is required to meet the necessities 
of hardship cases. 

In the second place, as presently worded the amendment to section 204 (c) 
proposed in S. 2361, as introduced January 10, would authorize the conversion of 
& common-carrier certificate into a contract-carrier permit as well as vice versa. 
So far as I can find, the committee received no suggestion as to any situation in 
which a common carrier would desire to have its operations converted into that of 
contract carriage. However, it is well known that many so-called common carriers 
hold certificates limited to a few select commodities, and that many common 
carriers authorized to handle general commodities limit themselves by solicitation 
practices, tariff restrictions and otherwise, to the transportation of a few selected 
commodities. It is entirely conceivable, therefore, that such common carriers, 
having been able through practical measures, if not on legal grounds, to restrict 
their operations to a few commodities for a limited group of shippers, might desire 
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to gain the benefits of a contract-carrier status by a conversion of their certificates 
to contract-carrier permits. Nothing in the proposed amendment would preclude 
the Commission from finding that such conversion of authority was in the public 
interest, and obviously to the extent that such conversion took place it would 
—— rather than ameliorate the problem with which 8. 2752 undertakes to 
deal. 

The amendments to sections 209 (b) and 210 (a) contained in S. 2361, as intro- 
duced January 10, 1952, and as modified by the March 18 bill, touch upon this 
problem only in the sense that the amendments might result in the establishment 
of more contract-carrier service than presently exists. Even if the fact should 
be, as the witnesses who supported those amendments stated, that the contract- 
carrier services authorized under the new provisions would be competitive prin- 
cipally with private carriage rather than with common or other contract carriers. 
since only closely integrated contract-carrier service for a single shipper would be 
authorized, the question still remains as to whether Congress ought to exempt any 
form of regulated for-hire carriage from the requirement that the actual rates 
charged be fully disclosed. Once a shipper decides for economic reasons to dis- 
continue private carriage and to engage a carrier for hire, all carriers for hire 
should be entitled to compete for the business on a basis of equality; and mani- 
festly equality does not exist where one class of carrier, though regulated in other 
respects, is not compelled to disclose the rates upon which it solicits the shipper’s 
business. 

Substitute bill S. 2361, as introduced March 6, 1952, begins by amending section 
203 (15) to define a contract carrier as one who engages in specialized trans- 
portation for compensation by devoting his services and dedicating his vehicles 
for an extended period of time to the exclusive use of one or more shippers under 
individual contracts or agreements. In line with this redefinition a proviso would 
be added to section 209 (a) (1), that (subject to a grandfather-clause exception) 
each contract held by a contract carrier shall be covered by a separate permit, 
and section 209 (b) would be amended so as to eliminate the present privilege 
which a contract carrier has of substituting or adding contracts within the scope 
of his permit. Finally, the March 6 substitute version of 8. 2361 would remove 
the present restriction contained in section 220 (a) against the public disclosure 
by the Commission, except as a part of the record in a formal proceeding, of an) 
contract, agreement or arrangement between a motor contract carrier and a 
shipper. 

The proposed redefinition of the term ‘‘contract carrier’ and the amendment to 
section 209 (b) would eliminate the present problem which arises from the ability 
of contract carriers to engage in what is virtually, if not actually, common carriage 
through the multiplication of contracts. However, it seems to me that the March 
6 bill would fail to cure in any substantial measure the problem dealt with i: 
S. 2752. 

The proposed amendment to section 220 (a) which would free the Commissio: 
from restriction against disclosure of agreements between contract carriers and 
shippers does not seem to be an effective way of bringing contract carriers’ actual 
rates into the open. The authority conferred on the Commission by that sectio1 
to require the filing of reports of various sorts, including contracts with shippers, 
is discretionary. Moreover, while the amendment would perhaps make any con 
tracis filed with the Commission public records in the sense that they would b 
open to inspection at the Commission’s office, the information contained in thi 
contracts as to the rates charged to shippers would not be publicly available i 
the manner in which rates published in tariffs are publicly available. 

Neither would the information obtainable from the contracts when filed and 
opened for inspection be of the same practical benefit as if it were published in 
a tariff. Except where special permission is obtained from the Commission, rates 
must be published for 30 days prior to their effectiveness, and competitors thus 
have an opportunity to make adjustments in their rates more or less contempo- 
raneously. It seems not at all unlikely that contract carriers’ agreements with 
shippers would often, if not invariably, be filed at the time, or after, the traffic 
covered by the contracts began to move, and in any event there is no require- 
ment in the March 6 version of 8. 2361 that such contracts be filed in advance of 
their effectiveness, as would be the case under 8S. 2752. In short, the mere re- 
quirement that the contracts of contract carriers, viewed as records under sec- 
tion 220 (a), be available for public inspection is not a practical and effectiv: 
substitute for the requirement contained in 8. 2752 that contract carriers publish 
their rates in tariff form. 

Although your request for my comments related only to S. 2361, I should like 
to take the liberty of making a brief observation about the substitute for 8. 2357 
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introduced by you on March 17, 1952. In my testimony on March 18, I sup- 
ported the original bill, and did not know at that time about the substitute. 

The substitute bill states in clear language the limitation which the railroads 
believe the act should at all events contain, confining the exemption from eco- 
nomie regulation to the movement of agricultural commodities, livestock, and 
sea food frem the farm or wharf to market, to first point of processing or to stor- 
age. However, the substitute bill would revise the language of the present 
act and of the original bill by according the exemption to the transportation of 
these commodities rather than to the vehicles transporting them, and this change 
in phraseology is significant and, I believe, objectionable in view of other pro- 
visions omitted from the substitute bill. Thus, the present act and the original 
bill provide that while engaged in exempt hauling, motor vehicles may not trans- 
port other property for compensation. Such separation of exempt and non- 
exempt operations would seem indispensable to effective policing of transpor- 
tation for hire conducted under the exemption. The substitute bill would, how- 
ever, impose no such requirement. 

Moreover, there is real justification for repeating in the substitute bill the 
provision of the original bill, which is not in the present act, that vehicles engaged 
in exempt transportation may not be used on the return trip nor customarily 
ijn any other kind of transportation for hire. Any claim which agricultural and 
sea-food interests may have to exemption from economic regulation would seem 
to be amply satisfied by according exemption to the initial move from farm or 
wharf, as the substitute bill would do. As I pointed out in my testimony on 
March 18, the Interstate Commerce Commission has found that return-trip 
leasing practices in the motor-carrier industry, including specifically the praetices 
of exempt commodity haulers, have resulted in conditions contrary to the public 
interest and to the best interest of the industry. It seems not only appropriate 
but highly desirable that Congress indicate in plain language that the exemption 
from economic regulation intended for the benefit of farmers and fishermen shall 
not be a cloak for abuses by commercial motor-vehicle operators in respect of 
transportation that has no possible claim to exemptions. 

Respectfully yours, 
GIBSON. 


LettreER From Water M. W. Spitawn, CHarrMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 


Marcu 28, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHarrMANn Jounson: Your letter of January 10, 1952, addressed 
to the members of the Commission and requesting comments and suggestions on 
a bill (S. 2361) to require the supervision, by the Interstate Commerce Commis- 
sion, of the operations of contract carriers, and your letter of March 7, 1952, 
requesting comments on an amendment in the nature of a substitute, intended to 
be proposed by Senator Bricker, on behalf of himself and Senator Capehart, to 
S. 2361, and your letter of March 19, 1952, requesting comments on an amendment 
in the nature of a substitute, intended to be proposed by vou, to 8. 2361, and your 
letter of February 28, 1952, requesting comments on a bill (S. 2752) to require 
the establishment of actual rates by contract carriers, have been referred to our 
legislative committee. After careful consideration by that committee, I am 
authorized to submit the following comments on its behalf. 

S. 2361, as introduced, would amend sections 204 (c), 209 (b), and 210a (a). 
Although this bill is headed as applying to contract carriers, the first section applies 
to both common and contract carriers. Section 204 (c) would be amended by 
inserting after the second sentence thereof the following: 

‘Provided, however, That whenever the Commission, after investigation, finds 
it to be consistent with the public interest it shall issue, upon the surrender by the 
carrier of its certificate or permit, such other authority coextensive with the opera- 
tions conducted by the carrier pursuant to the certificate or permit surrendered, 
as the Commission finds after hearing is in the public interest.”’ 

The effect. of this amendment would be a notable reduction for certain carriers 
in the requirements presently imposed by Congress in proving that extended 
authority should be granted. It would mean that whenever a carrier has been 
operating beyond the rights contained in its certificate or permit, the Commission 
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may grant an authority ‘‘coextensive with the operations conducted by the carric: 
pursuant to the certificate or permit surrendered”’ upon surrender of the existi:, , 
certificate or permit whenever the Commission finds it to be consistent with t}) 
public interest. The apparent purpose of this amendment is to permit a contrac: 
carrier holding permits, whose operations have later been found to be commo), 
carriage, to surrender its permits and receive a certificate coextensive with th 
operations conducted unaer the permits. The amendment would also seem {. 
require the granting of a regular-route certificate to the holder of an irregular-route 
certificate whenever the irregular-route carrier has been operating as a regular- 
route carrier, provided the Commission finds such substitution to be required |) 
the public convenience and necessity. This would encourage holders of limited 
rights to operate unlawfully and later obtain certificates without proof of publi: 
convenience and necessity which they could not have shown on application. T))i< 
seems to us to be a reversal of congressional policy. 

The remaining sections of the proposed amendment provides for the grantiny 
of permits as contract carriers to applicants whenever they desire to perform 
contract carriage as a substitute for private carriage of a particular shipper and 
will devote vehicles to the exclusive use of such shipper for an extended period of 
time. No proof of consistency with the public interest is required. This also 
amounts to what would be a change in congressional policy. 

It is apparently the thought of the sponsors of this bill that the public interes: 
requires a shipper’s transportation to be handled by a carrier for-hire. Whether 
or not the assumption be correct, the proposal goes further. For instance, if a 
shipper is transporting some of its products and supplies in its own vehicles aii 
is shipping the larger part by common carriers, a contract carrier could apply for 
the right to transport for the shipper in the area in which its private vehicles 
operate and obtain a permit limited to —— for that shipper without proof 
of consistency with the public interest. hereafter, he could transport all of the 
goods and supplies for that shipper to the exclusion of the common carriers pre- 
viously serving it. Whether Congress wishes to effect these changes involves an 
important question of national policy. The effect of the proposal upon motor 
carriers and rail and water carriers serving the general public should be appraised 
carefully. 

In section 4 the reference to the section proposed to be amended should read 
“section 210a (a),’”’ instead of ‘‘section 210 (a).”’ 

The first proposed substitute for S. 2361 contains no provision for a change in 
the type of operating authority held by a carrier, as is proposed in the bil! as 
introduced. The proposed substitute apparently intends to require approval of 
each contract, and to make such contracts public. It would amend section 203 
(a) (15) of the act to read as follows: 

“The term ‘contract carrier by motor vehicle’ means any person who does 10! 
hold himself out to serve the general public, and who engages in specialized trans- 
portation for compensation, by devoting his services and dedicating his motor- 
vehicle equipment for an extended period of time to the exclusive use of one or 
more employing shippers under individual contracts or agreements.” 

Further, it is proposed to amend section 209 to require that each contract held 
by a contract carrier be the subject of a separate permit, and to require the Com- 
mission to specify in the permit the business of the contract carrier coveied 
thereby, the type of service to be performed, the articles to be transported, t!\ 
territorial scope and the name of the person or persons for whom such operations 
may be performed, and such terms, conditions, and limitations as are necessar) 
to carry out the requirements of section 204 (a) (2) and (6), without authority to 
restrict the right of the carrier to add to its equipment and facilities to meet busi- 
ness requirements. 

Finally, the amendment proposes to strike from section 220 (a), the last sen- 
tence and the proviso thereof which reads as follows: 

‘The Commission shall not, however, make public any contract, agreement, or 
arrangement between a contract carrier by motor vehicle and a shipper, or a\ 
of the terms or conditions thereof, except as a part or the record in a formal 

roceeding where it considers such action consistent with the public interest; 
ovided, That if it appears from an examination of any such contract that it 
fails to conform to the published schedule of the contract carrier by motor vehicle 
as required by section 218 (a), the Commission may, in its discretion, make public 
such of the provisions of the contract as the Commission considers necessary '0 
disclose such failure and the extent thereof.” 

The effect of the changed definition would be to leave undefined, and therefore 

unregulated, those motor carriers for compensation which are not common carriers 
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and which do not come within the proposed definition of contract carrier; that is, 
the large number of present contract carriers which do not dedicate their motor- 
vehicle equipment for an extended period of time to the exclusive use of one or 
more employing shippers. 

If it is desired to require contract carriers to dedicate vehicles to the exclusive 
use of individual shippers, that requirement should be included in section 209, 
rather than in the definition of contract carriers. 

A second objection to the proposed definition is that it provides that services 
be devoted and equipment dedicated ‘‘to the exclusive use of one or more employ- 
ing shippers under individual contracts or agreements.’’ Although a provision 
which would require that equipment be dedicated to the exclusive use of one 
shipper might. be desirable, it would seem that, where it is for the exclusive use 
of one or more shippers, it would not be exclusive at all, and such a provision 
would seem to serve no purpose. 

We offer no comment on the proposed amendments to section 209, which would 
require that each contract be made the subject of a separate permit and that the 
Commission specify various conditions in the permit. 

The proposed amendment to section 220 (ay seems to us to require serious 
consideration. It may be, as contended by rail and motor common carriers, that 
the publication of the terms of such contracts is necessary in order to give them 
a fair opportunity to compete. On the other hand, divulging the terms of such 
contracts would expose the business secrets of shippers to their industry com- 
petitors, which motor carriers are forbidden to disclose by section 222 (e) of the 
Interstate Commerce Act. 

For the reasons above set forth, we recommend that the amendment, in its 
present form, not be enacted. 

The second proposed substitute for 8. 2361 is in substance a revision of the bill 
as introduced. It differs only in that it provides for issuance of a permit as a 
substitution for private carriage only when no contract carrier is able to perform 
the service. Our comments on the bill as introduced apply equally to this pro- 
posed substitution. If the proposed change in policy is considered desirable, 
we suggest that the test should not be “which no other contract carrier is able to 
perform,” but “which no other authorized carrier is able to perform.”’ It may 
be that common carrier service would be entirely adequate. 

As stated in our letter of March 25, 1952, S. 2752, a related bill, would amend 
sections 218 (a), pertaining to contract carriers by motor vehicle, and 306 (e), 
pertaining to contract carriers by water, to require that the actual rates of contract 
carriers be published in the schedules, rather than only the minimum rates, and 
provides that no change, that is, no increase or reduction, in the published rates 
can be made without 30 days’ notice, instead of only no reduction as at present. 

The bill would insert the words, ‘‘just and’’ before the word “‘reasonable’’ where 
it first appears in the first sentence of subsection (a) of section 218 and subsection 
(e) of section 306. The word ‘‘reasonable’’ appears three times in each of those 
sentences and the additional words would seem to be equally applicable in the 
other places. It is suggested that paragraph (a) of sections 1 and 3 of the bill be 
amended to read as aceon 

(a) inserting the words ‘just and’ before the word ‘reasonable’ wherever it 
appears in the first sentence of the subsection.” 

It is not clear what advantages would result from the changes proposed in 
paragraphs (b), (c), and (d) of sections 1 and 3 of the bill. If a contract carrier 
is to be required to publish its actual rate and there is no prohibition against 
discrimination between shippers, it would seem that it could publish different 
rates for the same service furnished to different shippers. This could apparently 
be done only by naming the shippers to whom the rate applies. If that were done, 
it would have the effect of negativing the present provisions of the act that the 
actual contracts are not available to the public. We do not believe that the 
proposed amendments in paragraphs (b), (c), and (d) of sections 1 and 3 of the 
bill would be in furtherance of the public interest. 

Sections 2 and 4 of the bill would amend sections 218 (b) and 306 (h) to provide 
that the Commission shall consider the national transportation policy in passing 
on any contract carrier rate and that such rate shall not give any undue advantage’ 
or preference to the contract carrier in competition with any common carrier. 
We believe the incorporation of such a rule of rate-making into sections 218 (b) 
and 306 (h) may be desirable. Under the present provisions, particularly with 
regard to contract carriers by motor vehicle, contract carrier rates have been 
sustained where they are profitable to the contract carrier, without regard to the 
rates of common carriers. This has permitted contract carriers to concentrate 
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on profitable traffic at reduced rates to the disadvantage of the general transporta- 
tion system. 


Respectfully submitted. 


Water M. W. Spriawn, 
Chairman, Legislative Com mittee, 

CHARLES ID. MAHAFFIRE, 
Joun L. Rogers. 











S. 2361, as amended (in the nature of a substitute).—Present section 203 (a) (15 


PRESENT 





“The term ‘contract carrier by motor 
vehicle’ means any person which, under 
individual contracts or agreements, en- 
gages in the transportation (other than 
transportation referred to in paragraph 
(14) and the exception therein) by motor 
vehicle of passengers or property in 
interstate or foreign commerce for com- 
pensation.” 


of the act as it now reads and as proposed to be amended: 


S. 2361, as amended, proposes to add 
act which deals with permits for contract 
“* * * Provided further, That each 


PROPOSED BY SS. 2361 





“The term ‘contract carrier by motor 
vehicle’ means any person who does 1 
hold himself out to serve the general 
public, and who engages in spec saline 1 
transportation for compensation, by de- 
voting his services and dedicating his 
motor-vehicle equipment for an _ ex- 
tended period of time to the exclusive 
use of one or more employing shippers 
under individual contracts or agree- 
ments.” 


at the end of section 209 (a) (1) of the 
carriers by motor vehicle, the follow ing: 
contract held by a contract carrier shal! 


be the subject of a separate permit, except that contract carriers holding in 
excess of one contract on the date this proviso becomes law may continue to 
operate under such contracts and the Commission shall issue such separate permit 
or permits, as such contracts may require in conformity herewith, without further 
proceedings, if application for a permit or permits therefor is made to the Com- 
mission as provided in paragraph (b) of this section and within one hundred a 
twenty days after this proviso shall take effect.” 


‘ 


PRESENT 





““The Commission shall specify in 
the permit the business of the contract 
carrier covered thereby and the scope 
thereof and shall attach to it, at the 
time of issuance, and from time to time 
thereafter, such reasonable terms, con- 
ditions, and limitations consistent with 
the character of the holder as a contract 
carrier as are necessary to carry out, 
with respect to the operations of such 
carrier, the requirements established by 
the Commission under section 204 (a) 
(2) and (6): Provided, however, That 
no terms, conditions, or limitations shall 
restrict the right of the carrier to sub- 
stitute or add contracts within the scope 
ef the permit, or to add to his or its 
equipment and facilities, within the 
scope of the permit, as the development 
of the business and the demands of the 
public may require.” 





S. 2361, as amended, proposes to strike the last sentence and proviso of present 
section 209 (b) and substitute therefor language reading: 





PROPOSED BY 8S. 2361 

“*The Commission shall specify in the 
permit the business of the contract 
carrier covered thereby and in addition 
thereto the type of service to be per- 
formed, the articles to be transported, 
the territorial scope and the name of the 
person or persons (as defined in section 
203 (a) (1)) for whom sueh operations 
may be performed and shall attach to 
it, at the time of issuance, and from 
time to time thereafter, such reasonable 
terms, conditions, and limitations con 
sistent with the character of the holder 
as a contract carrier as are necessary to 
carry out with respect to the operations 
of such carrier, the requirements estab- 
lished by the Commission under section 
204 (a) (2) and (6): Provided, however 
That no terms, conditions, or limitations 
shall restrict the right of the carrier to 
add to his or its equipment and facilities, 
within the scope of the permit, as the 
development of the business and the 
demands of the person named in the 
permit may require.”’ 
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S. 2361, as amended, would strike from section 220 (a) of the act, respecting 
accounts, records and reports, the last sentence and the proviso reading: 

«* %* * The Commission shall not, however, make public any contract, 
agreement, Or arrangement between a contract carrier by motor vehicle and a 
shipper, or any of the terms or conditions thereof, except as a part of the record 
in a formal proceeding where it considers such action consistent with the public 
interest: Provided, That if it appears from an examination of any such contract 
that it fails to conform to the published schedule of the contract carrier by motor 
vehicle as required by section 218 (a), the Commission may, in its discretion, 
make public such of the provisions of the contract as the Commission considers 
necessary to disclose such failure and the extent thereof.” 

The Commission has made no recommendation in its annual reports to the 
Congress respecting the subjects of S. 2361. Said bill is sponsored and supported 
bv Contract Carrier Conference of the ATA. Mr. Cecil J. Williams, vice 
president of said conference and of the ATA, and president of the Hillside 
Transit Co., of Milwaukee, Wis., on March 12, 1952, before the Senate Committee 
on Interstate and Foreign Commerce, testified in support of this bill, in substance: 
If the railroads handled all the business now handled by contract carriers if would 
have little effect on the railroads’ operating results. On the other hand, intercity 
transportation by private trucks has increased from 16,094 million ton-miles in 
1936 to 52,509 million ton-miles in 1950. This growth of private carriage as 
compared with a decline in contract carriage is attributable, according to Mr. 
Williams, to “‘the permit requirements under the existing law.”’ 

He further testified that “If either of my shippers needed the service which I 
am now performing, at a point where I do not have authority I would have to file 
an application with the Commission for a permit. A hearing would be held and 
I would have to prove the service consistent with the public interest. To carry 
such an application to a conclusion would require from 6 months to 3 years. Now 
this is an application under which all I would want to do is substitute my service 
for private carriage, which would mean that I’d buy a fleet of trucks and put 
them in the exclusive service of one of my shippers. My shippers can obtain 
this same service by either buying a fleet of their own trucks or by leasing such 
a fleet from a leasing company. By either one of these methods, the service can 
be instituted in a matter of days. This, rather than the railroads or the common 
motor carriers, is now competition. 

He further testified that S. 2361 would to a large extent correct this condition 
by making it possible for the Commission to issue temporary authority for the 
type of operation previously described and, after a hearing, issue a permit. He 
did not believe that sections 2 and 4 of the bill should be limited so that such 
permit would not be issued if there is another contract carrier willing and able 
to perform the service. 

Mr. Williams has mistakenly attributed the growth of transportation by private 
trucks to ‘‘the parmit requirements under the existing law,’’ whereas the real cause 
therefor is that the railroads and common and contract carriers by motor vehicle, 
generally, have made and are making their rates on basis of ‘‘what their traffic 
managers think the traffic will bear,” instead of on the cost of performing the 
service, including a reasonable profit, as hereinbefore stated at page 6. The rates 
thus established and maintained by such carriers are higher, and in the majority 
of cases substantially higher, than the shipping public can secure by either pur- 
chasing their own trucks or leasing trucks from firms engaged entirely in renting 
and maintaining motor-vehicle equipment. Shippers who have substantial 
amount of traffic can procure trucks on as favorable, if not more favorable, terms 
as Mr. Williams’. We submit that this fact is not attributable to “the permit 
requirements under the existing law.’’ Why should any shipper cause any party 
to “buy a fleet of trucks and put them in the exclusive use of said shipper’? when 
he can either buy or lease such equipment direct from a nonearrier and save the 
profit which he would have to pay on the transaction if a middleman, such as 
Mr. Williams, were involved. 

_We will adduce evidence before the Senate Committee on Interstate and 
Foreign Commerce in opposition to S. 2361. 

Therefore, we recommend that our principals oppose 8. 2361. 
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STaTEMENT OF Burton K. WHEELER, REPRESENTING THE CONTRACT Carkiin 
CONFERENCE, AMERICAN TRUCKING ASSOCIATIONS 


Wasaineoton, D. C., April 15, 1952. 
Hon. Epwin C. Jonson, 
Chairman, Senate Commiitee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Senator: During the presentation of evidence for the Contract Carrie; 
Conference of the American Trucking Associations in support of 8. 2361 and jy 
opposition to 8. 2752, S. 2761, and the amendment in the nature of a substitute 
to S. 2361, I requested the o portunity to submit comments in reply to testimony 
which might be adduced by the Regular Common Carrier Conference in opposition 
to the facts presented by our witnesses. 

Since our presentation, Mr. R. J. McBride, the general manager of the Regular 
Common Carrier Conference, appeared and attempted to answer with argume nts 
the facts presented by our witnesses. Mr. McBride appeared on April 2, 1952 

The sum and substance of Mr. McBride’s argument is that his group is entitled 
to a monopoly in the trucking industry. He wants the Congress to put the contract 
carriers out of business or, failing that, to so reduce and restrict the operations of 
contract carriers as to render them ineffectual as competitors in the motor-carrier 
field. He is not satisfied with the 91.5 percent of the intercity motor-carrier 
traffic which the common carriers enjoy. He wants to increase the inherent 
advantages of his common carriers, which in the last 10 years have reduced the 
percentage of intercity traffic hauled by contract carriers from 24.1 percent to 
8.5 percent. His argument is replete with misstatements and misleading impli- 
cations. We desire to comment on some of the more flagrant misstatements and 
misrepresentations contained in Mr. McBride’s argument on behalf of his clients 

He represented to the committee that S. 2361 constitutes a new approach to 
the subject of transportation in that for the first time an attempt is made to grant 
certificates of public convenience and necessity without a showing that public 
convenience and necessity actually require the service. This, of course, is 
erroneous. When the Motor Carrier Act of 1935 was passed, section 206 (a 
gave common carriers certificates of public convenience and necessity merely 
upon a showing that they had been in operation on and prior to June 1935. This 
was the so-called grandfather clause. Section 1 of 5S. 2361 is analogous to 
the grandfather provision of the 1935 act. It proposes to grant a certificate 
of public convenience and necessity only to carriers who have been and are in 
operation at the time the conversion of operating rights is requested. ‘The 
carriers who would be affected by this conversion feature have been in business 
over a period of many years pursuant to operating permits granted by the Inter- 
state Commerce Commission. It is only because of a change in the criteria 
applied by the Commission in determining what constitutes a contract carrier 
that some contract carriers now find themselves in a dilemma. These carriers, 
operating in accordance with the permit granted by the Commission in accordance 
with the standards adopted by the Commission for determining status at the time 
the permit was granted, now find their operations challenged. Since that time 
the Commission has in effect changed the standards. The entire purpose of the 
conversion portion of the bill is to permit contract carriers who, by reason of 
the change in the criteria of the Commission, find their operations in jeopard) 

As stated at the outset, grandfather rights have historically been granted 
to existing carriers to preserve their business whenever there is a change in the 
basic approach toward regulation of such earriers. It is preposterous to argue 
as Mr. McBride does, that section 207 of the Motor Carrier Act empowering thie 
Commission to grant a certificate on a finding of present or future public con- 
venience and necessity is fair and equitable to everyone and that no particilar 
group should be given a preference by a conversion feature such as that con- 
tained in 8.2361. Almost every one of the regular common carriers represented 
by Mr. McBride obtained a certificate under the so-called grandfather clause 
rather than by proving public convenience and necessity under section 207 
With the many certificates established under the grandfather clause, it would be 
a practical impossibility for any carrier, including anv of Mr. McBride’s clien'- 
to prove public convenience and necessity over a wide territory. 

It is thus apparent that the net effect of Mr. McBride’s contentions is that 
contract carriers should be put out of business or so restricted in their operations 
as to render them ineffective competitively. 

The conversion proposal in S. 2361 would merely enable the Commiss!o 
to apply their recent standards for determining what constitutes contract carriage 
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without undue injury to those who received contract carrier permits under the 
standards applied by the Commission for years after the passage of the Motor 
Carrier Act of 1935. If, following the passage of the 1935 act, the Commission had 
applied its present standards in determining what constitutes a contract as 
against a common carrier, the contract carriers whose status is now in doubt 
would have been found to be common carriers and, pursuant to the grandfather 
clause, would have been granted common-carrier certificates. This is the only 
result which will follow from adoption of the conversion amendment contained in 
8. 2361. 

Mr. McBride urges that it is a simple matter for a contract carrier to obtain an 
extension of operating rights. The Commission decisions demonstrate the 
contrary. In order for a contract carrier to obtain such rights, it must show that 
existing carriers, common, motor, and rail, are unable to perform such services. 
It is the opinion of many that contract carrier permits or extensions are harder 
to obtain than any other authority in the motor-carrier field. It is, therefore, 
ridiculous to urge that the conversion amendment will be used as a back-door 
method of obtaining a common-carrier certificate. The conversion is not auto- 
matic and can be obtained only by a carrier willing to surrender his present operat- 
ing rights for a coextensive certificate after the Commission has found that 
the public interest will be served by granting such a certificate. Obviously, the 
Commission is not going to find the public interest is served by the use of this 
conversion amendment as a device for circumventing other provisions of the 
Interstate Commerce Act. If there is any real belief that this section will be 
misused, the section could be further restricted by limiting conversion to those 
carriers who, at the time of the passage of the act, hold contract-carrier permits. 

Mr. McBride also makes the anomolous argument that his common carriers are 
receiving unfair competition from the contract carriers today by reason of the 
responsibility of a common carrier to serve the public generally. He then argues 
that the conversion of the contract carriers to common carriers should not be 
allowed because the converted contract carrier would be permitted to serve the 
general public and might take some business away from existing common carriers. 
Thus, it will be seen that Mr. McBride in effect is urging the elimination of existing 
contract carriers entirely. He asks the Congress not just to eliminate what he calls 
unfair competition; but to eliminate all competition—this despite the record show- 
ing the percentage of the intercity motor freight hauled by contract carriers has 
decreased by two-thirds during the period 1939 to 1949. The 16.6 percent loss by 
the contract carriers has gone to the common carriers. 

Mr. McBride even pretends alarm over the ability of common carriers to 
compete with contract carriers who dedicate equipment to the exclusive use of a 
particular shipper by opposing sections 2 and 4 of 8. 2361. He indicates that 
under these amendments whose restrictive nature he ignores by refusing to 
recognize any permit issued pursuant to them would limit the service to a par- 
ticular shipper, a contract carrier might increase the number of vehicles which 
he dedicates to the use of the shipper under his permit. While this may be true, 
it should be of no concern to Mr. MeBride’s group since the traffic would be moved 
by contract carriers instead of by vehicles owned or leased by the shipper. It 
is unrealistic to believe that the private carrier would displace the business handled 
by a common carrier with trucks dedicated to his use by a contract carrier any 
more readily than he would displace such traffic by use of his own trucks. In 
fact, in most instances it is easier for a shipper to use his own trucks to replace a 
common-carrier movement than it is to do so through the use of the services of a 
contract carrier. It is likewise difficult to conceive how a common carrier could 
dedicate equipment to particular shippers and still carry out his obligation to 
serve the general public. We do not believe that Mr. McBride’s argument in 
this connection is other than pure make-shift—the only argument that he could 
find for opposing this portion of the bill in which he and his group obviously have 
no interest. 

These portions of the bill were designed wholly and solely to permit more 
ready substitution of contract-carrier services for those performed by a shipper 
with his own or leased equipment where the contract carrier dedicates equipment 
solely to the use of the shipper involved. This amendment is desired not only 
by the contract carriers, but also by the shippers who wish the greater flexibility 
that will be afforded them by this amendment. Any shift of traffic from private 
to contract carriage increases the number of vehicles which are subject to general 
regulation by the Commission. 

In the latter portion of his statement, Mr. McBride returns to the conversion 
feature of S. 2361 ana attempts to make it appear that the Commission, soon 
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after the passage of the Motor Carrier Act, adopted the theory that contrac; 
carriers must provide a specialized service for a particular shipper. This js 
entirely untrue. The first time this test was applied by the Commission was jy 
N.S. Craig Contract Carrier Application (2 Fed. Carrier Cases 267, May 12, 1941). 
The final decision in this case by the full Commission was rendered December | 
1941. For the 6-year period following the passage of the Motor Carrier Act of 
1935, many contract carriers received grandfather permits although they wer. 
performing no special services and their services were not designed to fit the 
special need of a particular shipper. As testified to by several witnesses in this 
hearing, specialization is not a permanent thing. What is specialized today jx 
commonplace tomorrow. 

Mr. McBride thenl aunches into a discussion of the purported historical develop- 
ment of motor carriers. He cites no authority whatsoever for his discussion. |p i; 
he says that contract carriers started out serving a single shipper. This is true not 
only of contract carriers but of substantially the entire motor-carrier industry: 
80 to 85 percent of those engaged in the business today, whether they be common or 
contract carriers, started with one truck, serving one shipper who gave them 
sufficient tonnage to make the operation profitable. Mr. McBride’s statement 
that contract carriers usually entered into bilateral contracts with the shipper 
served is completely untrue. Prior to the requirement of the Interstate Commerc 
Commission that such contracts be entered into, 95 percent of the contract car- 
riers did not know what a bilateral contract was and in practically all cases handled 
the freight without any contract at all. 

In support of the Bricker substitute bill, Mr. MeBride urges that contract car- 
riers be restricted to the narrow field of substitutes for private carriage. But in 
so arguing, he does not even want to permit such contract carriers more effectivel) 
to compete with private carriage. Thus he would eliminate all contract carriers 
who compete with his group and limit the opportunity of those remaining to com- 
pete against private carriage. He would have the Government, by fiat, destroy 
the property which men engaged in contract carriage have worked for years and 
years to develop. He would not even give grandfather rights to such carriers 
He wants Congress to insure common carriers a complete monopoly in the inter- 
city movement. He is not content with only 91.5 percent. 

In attempting to justify the opening of contracts for public inspection, Mr 
McBride distorts the facts. He says that in Ex parte MC-9 the Commissio: 
found it to be in the public interest to open contracts of contract carriers for publi: 
inspection and that by the passage of the Transportation Act of 1940 the Com- 
mission was prohibited from so doing. This is a completely misleading statement 
In Ex parte MC-9, the Commission found that it would be in the public interest to 
open contracts for public inspection because the Motor Carrier Act of 1935 re- 
quired the Commission to find the actual rate of a contract carrier to be unlaw! 
before it could prescribe a rate for such a carrier. The schedules on file and ope: 
to the public contained only minimum rates rather than actual charges. ‘Thx 
Commission, therefore, did not have the actual rates before them and according!) 
could not find them to be unlawful. The Transportation Act of 1940 changed tly 
situation in two important respects. First, it required contract carriers to fil 
in their minimum schedule the rates ‘“‘actually maintained and charged”’ and gav: 
the Commission power to prescribe the rate for a contract carrier if it found tl 
minimum rate on file with the Commission to be unlawful, irrespective of what th« 
actual rate might be. With this change in the law, the Commission found that 
it was not necessary to open contracts of contract carriers for public inspectio: 
and, therefore, withdrew the requirement. As a matter of fact, under sectio1 
220, the Commission has authority to open contracts for public inspection in an) 
proceeding in which it finds it in the public interest to do so. No further author- 
ity in this direction is required. 

In connection with this question of rates, Mr. McBride makes the complete! 
unfounded, unsupported charge that contract carriers do not comply with th 
Commission’s requirement. He says the Commission cannot enforce it becaus 
of its limited staff. Actually, no large staff is required. The Commission has 
the contracts available to it and all it need to do is to compare the contracts with 
the schedule to determine whether it shows a rate actually charged in a contract 
The Commission does this with regularity and wherever it finds the schedule ou 
of line requires the contract carrier to amend. 

Further in support of his argument that contracts should be open for pubic 
inspection, Mr. McBride urges that in rate cases a great deal of time is consumed 
in an effort to find the actual rate. This is another instance of a complete!) 
inaccurate statement. In a rate case, under the law as it now exists, the point 
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of issue is not whether the actual rate is unlawful, but whether the rate filed with 
the Commission is unlawful and no time is spent on such irrelevant matters as 
what the actual rate may be. 

Supplementing Mr. McBride, Mr. Harvey A. Welty made some statements 
against contract carriers. His statements are completely misleading and place 
even the Commission in a false light. Mr. Welty attempts to make it appear 
that if a contract carrier files two schedules covering the same services it is im- 
possible to determine what rate is being charged. There is a quick answer to 
this which the Commission pursues in all instances. The Commission, in such a 
circumstance, requires the contract carrier to cancel one schedule or the other. 
The same situation often develops in the publication of common-carrier tariffs 
and the Commission imposes the same requirement. Mr. Welty also criticizes 
contract carriers for naming the contract shipper in more than one schedule, 
saying that by reason of this fact it is necessary to look at all of the carrier's 
schedules in order to find the rates being charged to a particular shipper. This 
is undoubtedly true in some instances, but the difficulties inherent in discovering 
the applicable charge are far more aggravated in the tariffs filed by common 
carriers. Anyone who has attempted to read these filings cannot but agree. 
Common carriers of general commodities publish class rates which cover the 
transportation of all commodities. They also publish commodity rates and 
exceptions, each of which is a deviation from the class rate. Even after you 
find the applicable rate, you must determine which carriers possessing the neces- 
sary authorities are parties to the rate in question. Because of this complicated 
rate-filing procedure maintained by the common carriers, many shippers hire a 
rate expert who devotes his entire time to rate matters. Even these rate experts 
sometimes take days to determine the proper rate for a given service. 

Mr. Welty also makes reference to the Emery case. We do not desire to 
litigate this matter before the committee. It is sufficient to say that the Com- 
mission, in its order, has required Emery to correct the situation, thereby demon- 
strating that the Commission has ample power under existing law to correct any 


of the conditions about which Mr. Welty complains. There is nothing in this 


situation which would indicate that the Commission needs additional authority 
or that it affords any real reason for throwing open to public inspection all eon- 
tracts of contract carriers. 

Thanking you for this opportunity to correct the misstatements and misleading 


implications presented after we presented the case in support of S. 2361, I am 
Sincerely, 


Burton K. WHEELER. 
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S. 2362, a Bill To Restrict Certain Operations of Private 
Motor Carriers and To Restrict Truck Leasing 


[S. 2362, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 


A BILL To amend the Interstate Commerce Act to restrict certain operations of private carriers by motor 
vehicle, and to restrict the leasing of vehicles 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Interstate Commerce Act is amended 
as follows: 

“Sec. 229. (a) No private carrier of property by motor vehicle shall operate, or 
permit the operation of, its motor vehicles, in the transportation of any property 
for compensation (whether or not exempt under section 203 (b) of this Act) other 
than such as may be within the scope of the primary business of such private 
carrier of property by motor vehicle; nor shall any motor vehicles customarily 
used in such transportation be operated by such private carrier. Upon applica- 
tion the Commission shall define such transportation as is within the scope of the 
primary business of such carrier. 

“(b) No common or contract carrier of property by motor vehicle shall operate 
any motor vehicle in the transportation of any property for compensation 
(whether or not exempt under section 203 (b) of this Act), unless such motor 
vehicle is owned by such carrier or is leased by such carrier from another person 


authorized by the Commission to operate as a common or contract carrier by 
motor vehicle.” 


[S. 2362, 82d Cong., 2d sess.] 
AMENDMENTS (IN THE NATURE OF A SUBSTITUTE) 
Submitted April 1, 1952 


Intended to be proposed by Mr. Jonnson of Colorado (by request) to the bill 
(S. 2362) to amend the Interstate Commerce Act to restrict certain operations 
of private carriers by motor vehicle, and to restrict the leasing of vehicles, viz: 


Strike out all after the enacting clause and insert in lieu thereof the following: 
That sections 208 (a) and 209 (b) of the Interstate Commerce Act are amended 
by inserting at the end of each such section the following: ‘“‘The Commission shall 
not hereafter, by order, rule, regulation or otherwise, restrict or limit the right of 
the carrier to add to or replace his or its equipment and facilities, or any part 
thereof, by purchase, lease, exchange, or in any other lawful manner: Provided, 
however, That any carrier shall be responsible to the public, and to the lawful 
holder of receipts or bills of lading for property transported by it, regardless of the 
ownership of the vehicle operated by such carrier: And provided further, That no 
such carrier shall lease or rent to any person not such a carrier any vehicle or 
facility owned or controlled by it except at rates or charges contained in a tariff or 
schedule filed in the manner provided in this Act.” 

Amend the title so as to read: “A bill to amend the Interstate Commerce Act 
order to prohibit the Interstate Commerce Commission from restricting the 
right of a motor carrier to add to its equipment.”’ 


in 
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[S. 2362, 82d Cong., 2d sess.] 
AMENDMENTS (IN THE NATURE OF A SUBSTITUTE) 
Submitted April 10, 1952 
Intended to be proposed by Mr. Jonnson of Colorado (by request) to the bil] 
(S. 2362) to amend the Interstate Commerce Act to restrict certain opera- 
tions of private carriers by motor vehicle, and to restrict the leasing of vehicles. 


viz: Strike out all after the enacting clause and insert in lieu thereof the fo}- 
lowing: 


That section 203 (a) 17 of the Interstate Commerce Act is amended to read as 
follows: 

“(17) The term ‘private carrier of property by motor vehicle’ means any perso: 
not included in the terms ‘common carrier by motor vehicle’ or ‘contract carrier 
by motor vehicle’, who or which transports in interstate or foreign commerce }\ 
motor vehicle property of which such person is the owner, lessee, or bailee, when 
such transportation is for the purpose of advancing and fostering a non-transpor- 
tation business, but not for compensation.” 

Amend the title so as to read: “A bill to change the definition of the term 
‘private carrier of property by motor vehicle’ in the Interstate Commerce Act.’’ 


Unirep STares SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Monday, March 3, 1952. 

The committee met, pursuant to call, at 10 a. m., in the caucus 
room, Senate Office Building, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, O’Conor, Tobey, Capehart, 
and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF EDGAR S. IDOL, GENERAL COUNSEL, AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Mr. Ipot. This bill would amend part II of the Interstate Com- 
merce Act by addition of a new section. 

Mr. Ipot. American Trucking Associations takes no position with 
respect to the proposals of paragraph (a) of the bill, for the reason that 
the issue presented is in controversy between two different groups o! 
carriers, both of whom are represented in ATA. It is our under- 
standing that witnesses for the opposing groups involved will appear 
before this committee and make their own separate recommendations. 

We are opposed to paragraph (b) of the bill, which would completely 
prohibit the leasing of equipment by authorized for-hire carriers, 
except from other such carriers. Our position on this subject is sum- 
marized at pages 859 and 860 of the record of hearings under Senate 
Resolution 50, and the detailed report of our special committee appears 
at pages 868 to 873. 

A number of pertinent facts were included in that presentation 
which were omitted from the progress report, and for that reason | 
should again like to direct the committee’s attention to them. 

Senator Bricker. Were they in your testimony? 

Mr. Ipou. Yes, sir, they were. 
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The CuatrMan. Are you speaking for the whole industry on these 
points? I think quite a large and important section of your industry 
will be in support of Senate bill 2362. 

Mr. Ipou. There is no question but what there is a considerable 
difference of opinion in our industry as to the precise changes which 
should be made to correct certain conceded evils connected with the 
leasing of equipment. However, at the meeting of our executive 
committee on February 13, which was well attended and represented 
all types of carriers, there was no question but that the industry 
uniformly opposed this particular legislation. 

Senator Bricker. As I remember that was about the most contro- 
versial thing we had, limited to vour industry. 

Mr. [pou. As between our industry, yes, sir, without question. In 
previous proceedings before you I pointed out-——and I am just listing 
these, and not making the argument again—I pointed out that an 
extensive investigation by the Commission’s field force showed no 
substantial difference between leased and owned equipment with 
respect to violations of ICC safety regulations. I repeat again that 
was an investigation made by the Commission. A rather extensive 
one. We noted that the record in the ICC proceeding, Er parte No. 
MC-48, contains a detailed analysis, by a number of carriers who 
operate both leased and owned equipment, which shows that owner 
operators had safety records considerably better than employee 
drivers. Those were detailed checks covering a period of about 
2 vears for each of the five large carriers. 

We stressed the fact that the extensive hearing before the Interstate 
Commerce Commission had narrowed the real issue to determination 
of the proper method of correcting and preventing those practices 
conceded to be unlawful, or at least undesirable and opposed to the 
national transportation policy. Our views as to the proper corrective 
measures are set forth in the final report of ATA’s truck leasing com- 
mittee, reported at pages 868, et cetera, of the record under Senate 
Resolution 50, 

After conclusion of the hearings under Senate Resolution 50, the 
Commission issued a final report and ordered the carriers to observe 
a detailed set of rules and regulations effective August 1, 1951. Re- 
consideration of the order was denied by the full Commission, and it 
was appealed to the courts. Specially constituted three-judge courts 
have upheld the Commission’s order in cases filed at Birmingham, 
Ala., and Indianapolis, Ind.; and those decisions have been appealed 
to the Supreme Court. 

The principal point upon which ATA has objected to the order, and 
upon which it relies for its appeal to the Supreme Court, is that the 
Commission has assumed authority not granted to it by Congress 
under the Motor Carrier Act. It is the association’s contention that 
the Commission is without authority to prohibit leasing practices as 
such unless that prohibition is essential to the implementation of 
powers expressly granted under the Interstate Commerce Act. 

We have never argued, as indicated by the progress report, that 
regulation of leasing is outside the jurisdiction of the Congress. If 
this committee should find that the regulation or prohibition of certain 
forms of leasing is essential in the public interest, we believe the Con- 
gress could constitutionally grant the Commission authority to take 
corrective action. 
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But we respectfully submit that no showing has been made befoy. 
the committee which would warrant such action. As indicated },y 
the report of our special committee, it is conceded that certain leasi). 
practices are detrimental not only to the public interest but to moto; 
carriers themselves. Those practices can be corrected by regulations 
much less restrictive than those imposed by the Commission’s ori ey 
and much less stringent than the prohibition of leasing which would 
be made the law of the land by S. 2363. 

We submit that the ICC requires no additional authority to properly 
regulate leasing, and by that I mean to regulate safety practices anc 
the control to Be exercised by carriers over their equipment; that the 
ironclad prohibition proposed by paragraph (b) of the bill now before 
you will unduly restrict the development of the motor carrier industry; 
and we urge that the committee disapprove that section of the bill. 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1952 


The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson, of Colorado (chairman) presiding. 

Present: Senators Johnson (chairman), Hunt, Tobey, and Bricke: 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assist- 
ant clerk of the committee. 


STATEMENT OF JOHN J. QUEENEY, JR., REPRESENTING THE 
NEW JERSEY POTATO INDUSTRY COMMITTEE 


Mr. QugEngEy. Gentlemen, my name is John J. Queeney, Jr., of 
Freehold, N. J. I represent the New Jersey Potato Industry Com- 
mittee, which is financially supported by about 90 percent of the potato 
growers in New Jersey and is actively directed by them. The parent 
organization is the New Jersey State Potato Association, which also 
comprises a very large majority of potato growers in the State. | am 
authorized to appear by the president of that organization also. 

Mr. Chairman, with your permission, I would like to state that as a 
group of potato growers, and so forth, we are not familiar and don’t 
claim to know the technicalities of ICC regulations but with your kind 
permission will go on and give our side of the story on the pending 
legislation. 

The CHAIRMAN. We will be very glad to have it. 

Mr. QurereNnry. We are appearing to express our opposition | 
Senate bill 2362. We oppose the principle of this bill which would 
prevent private carriers from transporting any property not within 
the scope of their primary business. It is our stated opinion that this 
bill is discriminatory toward the trucking industry and, furthermore, 
it would injure immeasurably the New Jersey potato industry. We 
are also of the opinion that if trucks are forced to return to their point 
of origin empty, without a return load, we feel that this discriminator) 
burden should also be placed on railroad and air freight. Also, with 
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the Chair’s permission, I would like to qualify our opposition to S. 2362 
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and also include potato growers of New Jersey in opposition to Senate 
bill 2357. We were under a misinterpretation; and at this time, if it 
is feasible to the Chair, I would like to include that in my testimony. 

The Cuatrman. You are opposed to Senate bill 2357, also? 

Mr. Querenry. That is correct, thank you, sir. It has been the 
historical practice in New Jersey for many years to market their 
potato crop in trucks which deliver potatoes from New Jersey, as 
return loads, to destinations in the vicinity of their points of origin. 
Approximately 90 to 95 percent of our crop moves to consumer chan- 
nels in this manner. That is why I wanted to rectify that statement 
and also bring in unregulated carriers as well as private carriers. 
If this method of transportation is banned by law, it would greatly 
restrain, if not eliminate, the movement of our crop and _ possibly 
eliminate New Jersey from the ranks as a potato-producing State of 
long standing. 

Briefly, we are endeavoring to give this Senate committee factual 
information regarding the effect the passage of Senate bills 2362 and 
2357 would have on the potato industry in our State 

First, the railroads do not have adequate facilities to move the 
New Jersey potato crop. In many New Jersey shipping areas, freight 
cars are shipped out only three times a week. This committee can 
easily realize that this is not the fast or dependable transportation 
that is necessary to market our crop in an orderly manner. Secondly, 
there is also an inadequacy of rail shipping points in our State, and 
as in the case of most areas—and I believe that Maine is in that situa- 
tion right now—there is generally a shortage of freight cars. Further- 
more, the present trend is for modern produce terminals to locate at 
main routes or highways, not near rail sidings. All this tends to 
impair the orderly movement of our crop and places growers, shippers, 
and receivers at a decided disadvantage. 

If New Jersey is deprived the use of these trucks to transport our 
crop, it would practically eliminate our potato marketing because there 
are not enough local trucks available in any quantity to move our 
crop, and, if not eliminate our business, it would throw us into « 
serious state of confusion over a period of many years. 

By using trucks for transporting our potatoes, it saves at least two 
to four separate handling operations of the commodity. As an ex- 
ample, in our State the truck is sent directly to the buyer’s warehouse. 
Following this method of transporting our potatoes, there are only 
two handling operations involved. If, on the other hand, we had 
been forced to use railroad transportation, a truck must be sent to 
the farm to pick up the potatoes; the potatoes then must be trans- 
ported from the farm by truck to the railroad car and unloaded from 
the truck into the railroad car. When the car reaches its destination, 
it must be unloaded from the railroad car into the buyer’s truck; 
then the truck proceeds to the buyer’s warehouse where it is unloaded. 
This entails two additional handlings of the potatoes. If there is a 
jobber involved, there are two more additional handlings of the pota- 
toes, thus making a total of four extra handling operations of the 
potatoes. By a jobber I mean such as a produce merchant who dis- 
tributes to retail stores. It is obvious that, with these two to four 
extra handlings, the potatoes could not possibly arrive at their desti- 
hation in as good condition as if they had been subject to only being 
loaded on the truck and unloaded at the buyer’s warehouse, which 
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entails only two handlings of the potatoes. I think we will all agree 
that excessive handling of any perishable commodity will entail 
bruising and thereby invite decay, breakdown, and spoilage. Con- 
sequently, with these extra handlings of the commodity, the consumer 
does not receive the quality product he justly deserves. 

Also to be given careful consideration is the fact that the two to four 
extra handling charges necessarily have to be passed on to the con- 
sumer, thereby increasing the already burdensome cost-of-living index. 
We are of the opinion that any increase in the cost-of-living index 
should be given careful consideration by this committee for the sake 
of the public. 

The time element is a very important factor to be considered in the 
transporting of any perishable commodity. With railroad schedules 
as they are today, it takes anywhere from 2 to 4 days to ship a car of 
potatoes to res asonably close-by markets, whereas it is an overnight 
proposition with a truck. In the case of shipping to distant points, it 
takes rail shipment from 4 to 6 days or longer to make delivery, 
whereas it takes a truck 2 or possibly 3 days at the most. 

Let us emphasize again to the committee that the time element 
should be given careful consideration when you are shipping the 
volume of your crop in the heat of midsummer. We start our ship- 
ments in July and continue through to mid-September in the volume 
Hot weather is a major factor in the breakdown and spoilage of 
potatoes. When you are shipping perishable commodities such as 
potatoes under this condition, it is very important to have fast, 
dependable freight with a minimum amount of handling of the 
commodity. 

May we respectfully and earnestly restate our opposition to 5. 2562, 
and we hope that by the few remarks made here we have given a tru 
picture of the disastrous effects and hardships that this bill would 
place upon the New Jersey potato industry. Thus, we urge that this 
committee oppose any legislation that would handicap, if not elimi- 
nate, a prosperous industry of long standing in the Garden State of 
New Jersey. 

The CHarrMan. Any questions? 

(No response. ) 

The CHarrMan. We thank you very much, Mr. Queeney, for your 
presentation, and we will see that vour opposition is registered. | 
understand that Mr. Baldwin, from Jackson, Mich., wants 5 minutes. 





Unirep States SENATE, 
ComMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Thursday, March 6, 1952. 

The committee met, pursuant to ediournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson, of Colorado (chairman) presiding. 

Present Senators Johnson (chairman), McMahon, O’Conor, Hunt, 
Tobey, Capehart, Bricker, and Kem. 

Also present Senator Jenner, of Indiana; E. R. Jelsma, staff direc- 
tor of Subcommittee on Domestic Land and Water Transportation: 
and F. J. Keenan, assistant clerk of the committee. 
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STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE 
DIRECTOR, AMERICAN FARM BUREAU FEDERATION 


Mr. Trices. This bill would restrict the type of service which may 
be provided by private carriers and would prohibit common and con- 
tract carriers from leasing trucks except from other common and con- 
tract carriers. 

The effect of the first provision would be to prohibit private carriers 
from hauling agricultural commodities except under very limited cir- 
cumstances. The effect of the second provision would terminate the 
practice of trip leasing and other forms of short-term leasing whereby 
exempt haulers, private carriers, and farm trucks are leased tempo- 
rarily to certificated carriers for return hauls or other short-term peri- 
ods. 

The American Farm Bureau Federation is vigorously opposed to 
the enactment of this bill or any comparable legislation. 

We submit that such proposed restrictions upon the operations of 
private or exempt carriers would be contrary to the public interest. 
It is in the public interest that such vehicles be used efficiently. It is 
not an efficient use of equipment or manpower to require vehicles 
transporting agricultural commodities to return empty when cargoes 
are available for hauling. If exempt haulers are to be denied the in- 
come derived from return hauls, the rates for hauling agricultural 
products must necessarily be increased and prices to consumers must 
be increased. The number of trucks on the highways would be in- 
creased because of the large number of trucks returning empty, thus 
contributing to highway congestion. 

Senator Toney. You make a moderate statement. You say it is 
not an efficient use. I would go farther and say it is economic sin. 

Mr. Triaes. | agree with that, sir. 

The present operation of trip-leasing and other short term leases, in 
effect, pools available trucks, and permits each certificated carrier to 
maintain a smaller number of vehicles in service than would otherwise 
be necessary. If such leasing is curtailed, if such pooling of trucks is 
prohibited, each certificated carrier must maintain a larger fleet to 
permit him to more adequately service his peak requirements. 

At no time can such wastes in the use of resources be considered in 
the general interest, but in particular it is imperative at this time to 
avoid the wastes and inefficient use of manpower, equipment and 
gasoline that would result if this bill were enacted. This bill would 
reduce productivity per man at a time when the national interest 
demands maximum productivity and efficient use of our manpower 
resources. 

Just as exempt haulers acquire return loads by trip-leasing, so may 
contract carriers acquire return loads by hauling exempt commodities. 
Both do so to avoid the misfortune of returning empty. It is in the 
general interest that they do avoid this misfortune. But 5. 2362 would 
in effect divide cargoes and trucks into several strata, confine the 
service of each strata of trucks to certain types of cargo, and deny to 
all the economies made by the flexible interchange now authorized. 

The order issued by the Interstate Commerce Commission growing 
out of MC—43 would prohibit short term leasing by ICC regulation, 
with the same adverse effects upon the efficiency with which our 
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resources of manpower and equipment are utilized. We recomme 
that the Congress enact legislation which would clearly establish (|, 
right of any carrier to obtain equipment by lease. 


STATEMENT OF C. S. DECKER, CHAIRMAN OF THE TRANSPORTA.- 
TION SUBCOMMITTEE OF THE DAIRY INDUSTRY COMMITTEE 


Mr. Decker. I speak now with reference to S. 2362. Paragraph (:) 
of this bill would provide, in part, that no private carrier of property 
by motor vehicle shall operate, or permit the operation of, its motor 
vehicles, in the transportation of any property for compensation otlier 
than such as may be within the scope of the primary business of such 
private carrier of property by motor vehicle; nor shall any motor 
vehicles customarily used in such transportation be operated by such 
private carrier. 

At the outset, I desire it clearly understood that we in the dairy 
industry have no desire to protest against legislation which would 
prevent a private operator from engaging in the business of trans- 
portation for hire. We hold no brief for the reported practice of some 
private operators who avoid costly, sieneieaian empty vehicle 
mileage by going beyond the scope of their primary business. 

However, we must protest certain features of this bill. The facts 
are that we frequently make vehicles avajlable to others, such as milk 
haulers, farmers or even competitors, in event of breakdown of the 
vehicles ordinarily used or in the event of unusual short period 
demands. 

This may be accomplished by loaning or leasing such vehicles to 
those other operators. As I read this bill, its language would, at the 
very least, hold the owner of the vehicle responsible for the acts of 
the other operator, and in fact, it may even be read as prohibiting 
loans of vehicles to other private operators. 

The final sentence of paragraph (a) seems unnecessary. The Com- 
mission can decide whether or not the transportation activities of any 
private operator are within the scope of his primary business. ‘lls 
sentence should be deleted, as should also the words ‘‘or permit the 
operation of” in line 5, page 1, and the words “nor shall any motor 
vehicles customarily used in such transportation be operated by such 
private carrier’ beginning at line 10, page 1, and ending at line 2, 


page 2. 

Tieniiceh (b) would prohibit a common or contract carrier from 
operating a motor vehicle unless such vehicle is owned by that carrier 
or is leased by that carrier from an authorized common or contract 
carrier. 

In the main, this paragraph is of interest to common and contract 
carriers and I will not presume to speak for them. However, with 
respect to private owners, it incorporates many of the same objection- 
able features as paragraph (a) but couches them in the form of pro- 
hibitions directed against the user or operator of a motor vehicle, 
rather than the owner. We recommend that this paragraph (h) be 
eliminated. 


(The following letter and statement were inserted in the record by 
Senator Johnson at the close of the day’s hearings:) 
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Marcu 5, 1952. 
_E. R. JELsMma, 


” Staff Director, "Senate Interstate and Foreign Commerce Committee, 
Senate Building, Washington 25, D. C. 


Dear Mr, JELSMA: We are attaching our statement which you have kindly 
consented to read into the record at the Senate Interstate Commerce Committee 
hearing on Friday, March 7. We very much appreciate your courtesy and 
cooperation in this matter. 

Sincerely, 


F. P. Baker, President. 


STATEMENT OF FRED P. BAKER, PRESIDENT, BAKER TRUCK 
RENTAL, INC., DENVER, COLO., AND PRESIDENT, NATIONAL 
TRUCK LEASING SYSTEM 


Mr. Baker. Since 1935 I have been engaged in the business of 
leasing motor trucks without drivers. I am also president of the 
National Truck Leasing System, a vational trade association of inde- 
pendent truck-leasing companies who rent approximately 15,000 
trucks without drivers to thousands of business concerns throughout 
the country, including railroads, airlines, and other common carriers 
by motor truck, as well as contract and private carriers. 

We wish to describe in some detail the services provided by bona 
fide truck-leasing companies, and to point out how Senate bill S. 2362 
as now written, would do an injustice to an industry which is per- 
forming a useful and economic service for companies requiring trucks 
for their transportation needs. 

Bona fide truck-leasing: companies are primarily “service” organiza- 
tions. We are not ‘carriers’ in any sense of the word. We furnish 
no drivers. We have no control over the routing or dispatching of the 
trucks which we lease. We have nothing to do with the cargo carried 
on the trucks. We have no liability for such cargo, and do not furnish 
insurance protection for any cargo. 

The rental charge is based wholly on the cost of the services which 
the truck-leasing company and the customer agree are to be furnished 
by the lessor. The rental rate is never based on the weight of or the 
number of pieces of cargo carried on the vehicle. Most of our truck- 
leasing contracts are for a long term, and have clauses which permit 
the lessee to purchase the equipment if he so desires, during the term 
of the agreement, at an agreed price. 

There is nothing new about equipment rental in the business world, 
as a substitute for ownership. Many businesses prefer to rent the 
buildings they occupy, rather than to own them. Railroads often 
rent their roliing stock including their motor trucks, in order to release 
working capital for their primary business of transportation. 

Similarly, we in the truck-leasing industry provide the users of 
motor trucks with the opportunity to lease their equipment instead of 
purchasing it. In addition, we provide them with specialized, expert 
maintenance service on the trucks leased from us. 

This business in which we are engaged does not require a certificate 
or permit from the Interstate Commerce Commission because it is 
not a transportation business. Accordingly, we do not hold any 
operating authority from the Commission. 

Common and contract carriers by motor truck lease vehicles from 
our member-companies, to use in conducting their for-hire operations. 
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All we provide, as lessors, is the truck, and we agree to furnish fuel, 
oil, repairs, and maintenance. These certificated carriers provide 
their own drivers, and direct and control the use of the vehicle, just as 
they would do if they owned and maintained the vehicle. 

Paragraph (b) of S. 2362 would prohibit common and contrac; 
carriers from leasing vehicles from any person who does not hold 
certificate or permit from the Interstate Commerce Commission. 
Since truck-leasing companies do not hold such permits, we could not 
continue to serve common and contract carriers by leasing them trucks, 

Furthermore, we could not obtain such authority from the Com- 
mission because our services are not transportation, and therefore, the 
Commission could not issue authority to conduct same. While we 
recognize the need for requiring certificates and permits to engage in 
transportation, we do not consider it necessary, or in the “public 
interest, to limit the conduct of a nontransportation service to those 
holding operating permits. 

Certainly this committee would not consider it in the public interest 
to allow only those persons holding certificates and permits to sell 
vehicles under conditional sales contracts to motor carriers, or only 
permit such persons to repair and maintain vehicles for such carriage. 
This, to a large extent, is what paragraph (b) of S. 2362 does. 

We understand that certain undesirable practices have developed 
in motor transportation under the guise of “leasing,’’ and that the 
Commission has investigated the entire subject. The Commission 
ssued a very lengthy report as a result of its investigation. Nowhere 
in this entire report does the Commission condemn or even comment 
unfavorably upon the leasing of vehicles without drivers by noncarrier 
truck-leasing companies, to common and contract carriers 

On the contrary, the Interstate Commerce Commission in its fina! 
report and order released on May 8, 1951, while setting forth new 

regulations regarding leasing of equipment by motor carriers, specifi- 
cally exempts bona fide truck- leasing companies from those regulations, 
as follows: 
Ex Parte No. MC—43 


LEASE AND INTERCHANGE OF VEHICLES BY MOTOR CARRIERS 
(Title 49, ch. 1, subch. B, pt. 207) 


Sec. 207.3—EXEMPTIONS 

These rules shall not apply * * *. 

(b) To equipment without drivers leased by an authorized carrier from an 
individual, copartnership or corporation, whose principal business is the leasing 
of equipment without drivers for compensation. 

National Truck Leasing System takes no position regarding the 
desirability of limiting motor carriers in the leasing of trucks-with- 
drivers. But, if your committee finds that this is a proper matter 1 
the regulation of for-hire transportation, then, in such case, pare- 
graph (b) of S. 2362 could be amended so as to remove the objections 


we have set forth herein, by limiting its application to the leasing of 


trucks-with-drivers. 

To accomplish this purpose, we respectfully urge that if paragrapli 
(b) of S. 2362 should be adopted by this committee, as now writte! 
or revised, it should be so limited. 
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AMENDMENT TO SENATE BILL 8. 2362 


(b) No common or contract carrier of property by motor vehicle shall operate 
any motor vehicle in the transportation of any property for compensation 
(whether or not exempt under sec. 203 (b) of this Act), unless such motor ve- 
hicle is owned by such carrier or is leased without driver by such carrier from 
an individual, copartnership, or corporation, whose principal business is the leas- 
ing of equipment without drivers for compensation, or is leased by such carrier 
from another person authorized by the Commission to operate as a common or 
contract carrier by motor vehicle. 


Or as an alternative amendment: 


(b) No common or contract carrier of property by motor vehicle shall operate 
any motor vehicle in the transportation of any property for compensation 
(whether or not exempt under sec. 203 (b) of this Act), unless such motor ve- 
hicle is owned by such carrier or is leased without a driver by such carrier or is 
leased by such carrier from another person authorized by the Commission to 
operate as a common or contract carrier by motor vehicle. 


(Copy of Automotive Lease and Service Agreement and Schedule 
A of Truck Lease Service Agreement follow:) 


AUTOMOTIVE LEASE AND SERVICE AGREEMENT 


se : iv. 

Tuts AGREEMENT made on the date first mentioned, between 

, hereinafter called “‘Owner’’ and 
7 why hereinafter called ‘‘Lessee’’. 
WITNESSETH: 
I. Property covered and term 

Owner does hereby lease to Lessee the motor vehicle or vehicles deseribed in 
Schedule A, attached hereto and made a part hereof. This lease shall become 
effective with respect to each vehicle on the delivery date for that specific vehicle 
as set forth in Schedule A for a period of one (1) year from the Delivery date 
affecting each vehicle, and from year to year thereafter until terminated as pro- 
vided for in Artiele V. 

II. Owner agrees 

1. Owner shall garage and wash the equipment and furnish everything necessary 
to its proper maintenance. Owner shall supply but shall not limit himself to 
supplying gasoline, lubrication, oil, tires, body and chassis repairs, paint, lettering, 
batteries, tire chains, and antifreeze. 

2. To furnish replacement vehicles for any vehicles specified in Schedule A 
which temporarily may not be in condition for service, such replacements to be 
as nearly as practicable the same size and appearance as the regular vehicle, 
exeept that no special painting or lettering or other alterations will be made by 
owner on such substituted vehicles, provided however that such vehicles shall 
not be subject to purchase under Article V hereof. 

3. To provide public-liability and property-damage insurance to the extent of 
the limits specified in Schedule A, provided also (a) that such insurance shall be 
procured from a recognized reliable insurance company, and (b) that Lessee shall 
be specifically named as a coassured in such policy: 

1. To release Lessee from all liability for loss or damage to the leased vehicles 
which may result from fire or theft. 

5. To provide and pay for city and state motor-vehicles licenses, and all vehicles 
taxes in effect at the time of signing this agreement. 


III. Lessee agrees 


|. To pay Owner as rental for the use of each motor vehicle hereby leased, the 
rates specified in ‘“‘Schedule A”’ within 10 days of receipt of invoice from Owner. 

2. To employ its own drivers, who shall be safe, careful, experienced drivers, 
and to require drivers to operate all vehicles with reasonable care. All drivers 
shall be agents of Lessee and only of Lessee. 

3. To pay any occupational licenses or taxes which are or may be levied against 
the leased vehicles as a tax upon the business conducted by Lessee. 

1. To assume for itself and to release Owner from any and all liability for loss 
or damage to cargo carried on the leased vehicles. 
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5. To use the vehicles leased hereunder only in the course of its own business 
None of the vehicles leased hereunder will be operated or used in violation of 
law or ordinance and Lessee will hold Owner harmless from any and all fines. 
forfeitures, and penalties for the violation of any law or ordinance arising out of 
the operation of the leased vehicles. 

6. To assume full responsibility in excess of the limits specified in Schedule \ 
for all claims for Public Liability and Property Damage resulting from the opera- 
tion of any vehicles leased hereunder while in possession of Lessee. 

7. That no person or persons, other than Lessee’s employees engaged in t!) 
regular duties, will be carried in any of the vehicles leased hereunder. 

8. To notify Lessor immediately in writing of any accident involving (}y 
vehicles leased hereunder and assist in the prosecution or defense of any litigatio: 
or claims arising from an accident, as requested by the Lessor or its insuranc 
carrier. 


IV. It is mutually agreed 

1. That Owner shall not be liable for failure to supply any vehicle, repair avy 
disabled vehicle, or otherwise perform hereunder if such failure shall have resulted 
from fire, riot, strike, or other labor trouble, or any governmental regulation : 
restriction, or any other cause beyond the control of Owner. During the period 
of such failure only, the rental charges specified in Schedule A for that vehicle 
shall abate. If Lessee is required to secure other vehicles during such period 
Owner shall not be liable for charges by Lessee for such other vehicles. 

V. Termination privileges 

1. Lessee may cancel this agreement as to all or any part of the equipment 
jeased hereunder on any anniversary of the effective date as established by the 
provisions of Article I affecting the particular vehicles being canceled, by giving 
owner thirty (30) days written notice prior to the anniversary date. In the event 
Lessee cancels the agreement as to all or any of the trucks listed in Schedule A 
Lessee shall purchase such vehicles for cash at the cost less the depreciation set 
forth in Schedule A, however in no event shall the purchase price be less than 
fifteen (15) percent of the cost of each vehicle. 

2. Owner may cancel this agreement as to all the equipment leased hereunder 
on any anniversary of the effective date as established by the provisions of Article | 
affecting the vehicles being canceled, by giving Lessee thirty (30) days’ writte: 
notice prior to the anniversary of the effective date. Lessee shall then have the 
option to purchase the vehicles then being leased under this agreement as described 
in Schedule A, at the expiration of thirty (30) days on the same terms and condi- 
tions as set out in the preceding paragraph by giving, within ten (10) days of receipt 
of Owner’s notice of cancellation, notice of its (Lessee’s) intent to purchase upo! 
expiration of Owner’s notice. If Lessee does not exercise the option to purchase 
the vehicles, it agrees to deliver leased vehicles along with all equipment and 
accessories on the vehicles to Owner at the expiration of the period of notice. 

3. In the event this agreement is terminated as provided above, Lessee agrees 
to reimburse Owner for any prepaid expense incurred in connection with the 
purchase of licenses, insurance policies, tires, or accessories. 

4. In the event that Lessee fails to pay the rental charges within the tim: 
specified in Article III of this agreement Owner may either (1) terminate this 
agreement immediately by written notice to Lessee, or (2) refuse to deliver or 
permit the use of by Lessee of any of the equipment leased hereunder unti! the 
rental in default has been paid. In either such case, Lessee shall remain liable for 

ayment of charges set forth in Schedule A during such period of default. The 
ailure of Owner to exercise its right under this paragraph in the event of any such 
default shall not affect its power to exercise such rights in the event of an) 
subsequent default. 

5. This agreement shall terminate without notice and the Owner may repossess 
or take possession of the vehicles described in Schedule A if Lessee shall have 

(a) filed a voluntary petition in bankruptcy or for reorganization; 
(b) made an assignment for the benefit of creditors; 

(c) been adjudicated a bankrupt; 

(d) suffered a receiver to be appointed for its assets. 


VI. Assignment 
This agreement shall be binding upon the parties hereto, their successors, leg 


representatives, and assigns; but, Lessee shall not have the right to assign this 
agreement or any interest therein without the written consent of Owner. 


VII. Me 
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VII. Modification 

The following changes and additions were made in this agreement before it was 
signed by the parties hereto: 

In Witness WueEreEor, each of the parties hereto has caused these presents to 


be duly executed the day and year first above written by an officer thereunto duly 
authorized. 


| = - - 
Owner 
By an 
| Name 
Witmems: sis‘ aics ise eh | Witness: 


Form 48 
Schedule A of truck lease service agreement 


Dated 


| Depre- | Fixed | Excess 
de sent ciation | rental mileage 
Vehicle | M ~ | ; Chassis | Motor | Original | 
; Make Type | Capacity % | rate | charge rate 
number | | number | number | value | per | per per 
| | week | week mile 
ee es ae | -} 
| | 
} 
! 


Beet tt | | 


The above schedule A is part of that certain agreement between the parties 
hereto dated 


Signed 


(Norts.—See statement of James G. Patton, president, National 
Farmers Union, as read by Angus MacDonald, assistant legislative 
representative, on Thursday, March 20, 1952, on the bills, S. 2357 
and S. 2362. Remarks concerning S. 2362 were inseparable from 
those on S. 2357, and may be found in the hearings on the latter bill.) 

(See letter to Senator Pastore from Antonio Arruda, manager, 
Riverside Freezer & Storage Co., opposing S. 2357 and S. 2362—filed 
in record of hearings under S. 2357 for March 24, 1952.) 


Unitep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, March 25, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Edwin C. Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF HUGH M. NICHOLSON, TRAFFIC AND MANAGE. 
MENT DIVISION, PRODUCTION AND MARKETING ADMINIs. 
STRATION, UNITED STATES DEPARTMENT OF AGRICULTURE 


Mr. Nicnoutson. Of perhaps equal concern and relative im- 
portance [as S. 2357] to farmers of the country is S. 2362. In the 
opinion of the United States Department of Agriculture S. 2362, if 
enacted, would certainly adversely affect the agricultural community, 
By its terms this bill forbids continuance of the long-established prac- 
tice by agricultural haulers of leasing their trucks to Commission- 
certificated carriers on return trips of the agricultural haulers. This 
would virtually nullify the effectiveness of the agricultural commodity 
exemptions, particularly the exempt long-haul movements, since the 
agricultural haulers would be forced to return their equipment empty. 

In addition, passage of this bill would seriously impede attainment 
of the objectives in the Agricultural Marketing Act of 1946 (7 U.S. C. 
1946 ed. 1622 (j)) of achieving— 
an integrated administration of all laws enacted by Congress to aid the distribu- 
tion of agricultural products through * * * regulatory activities, to the end 
that marketing methods and facilities may be improved, that distribution costs 
may be reduced and the price spread between the producer and the consumer may 
be narrowed, that dietary and nutritional standards may be improved 
And new and wider markets developed. 

There are now approximately 150,000 section 203 (b) (6) trucks 
hauling fish and agricultural commodities in interstate and foreign 
commerce. These trucks provide an efficient and highly flexible 
transportation service for the marketing of the products of the 
American farm, and this type of service is indispensable to the con- 
tinued prosperity of the agricultural community. Since economical 
operation of the trucks is dependent upon two-way movements, the 
practice of these carriers of trip leasing their trucks to Commission- 
certificated carriers on the return trips has become widespread since 
passage of the Motor Carrier Act in 1935. Both parties to the trip 
lease, the agricultural hauler as lessor and the Commission-certificated 
carrier as lessee, benefit from the economies inherent in such use of 
equipment, and the farmer has the benefits of expanded markets and 
low distribution costs. Moreover, there is absolutely nothing un- 
lawful about such trip leasing practices. The agricultural haulers, 
when hauling nonexempt commodities under such trip leases, are 
hauling for the Commission-certificated carriers and the operations 
are entirely those of the Commission-certificated carriers. 

Passage of S. 2362 would compel the discontinuance of a major part 
of the service now provided by these 150,000 noncertificated trucks, 
to the serious detriment of the American farmer who now depends upon 
such service, the Commission-certificated carrier who utilizes the 
exempt vehicles to augment his fleet, and the truck owner himself 
who may thus be forced out of business. As stated by the Supreme 
Court in United States v. Carolina Freight Carriers Corp. (315 U. 5. 
475, 488): 

Empty or partially loaded trucks on return trips may well drive the enterprise 
to the wall. 


Agricultural commodities in many instances are highly perishable 
items of food and expeditious distribution is essential. Their market- 
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ing requires the most flexible form of transportation available, pro- 
ducers and shippers in many instances not knowing from one week to 
the next where it will be most advantageous for ‘them to ship their 
products. 

It is common knowledge that certificates of public convenience and 
necessity issued by the Interstate Commerce Commission invariably 
contain route, territorial, or commodity limitations which make it 
impossible for Commission-certificated carriers to provide the flexible 
out-bound transportation required by acriculture, and that the Com- 
mission likewise does not issue operating authorities to serve the 
indefinable origins which would be necessary in order to meet the 
back-haul requirements of agricultural haulers. 

These carriers have come to occupy an increasingly important role 
in the marketing processes, and the operations of many, such as the 
exempt haulers of citrus fruits from Florida, have become geared to 
the special needs of different segments of agriculture. Should the 
exempt carriers now be forced to cease trip leasing their equipment 
to Commission-certificated carriers on back hauls, as sought in S. 2362, 
one of two consequences must follow. The transportation charges 
on the out-bound agricultural movements must be increased in order 
to compensate such carriers for their empty back hauls, or such 
traffic will be diverted to rail carriers with their slower and less 
flexible services. 

In either event markets would be appreciably restricted. We 
believe that is highly undesirable, particularly as regards the dis- 
tribution of the products of agriculture, and that it destroys the 
practical meaning and application which Congress originally intended 
that section 203 (b) (4a), (5), and (6) should have. 

It is submitted that S. 2362 is also repugnant to the national 

transportation policy of Congress, as set forth in the forepart of the 
Interstate Commerce Act. As there stated, this policy is designed- 
to develop, coordinate, and preserve a national transportation system by water, 
highway, and rail, as well as other means adequate to meet the needs of the 
commerce of the United States, of the postal service, and of the national defense 
(49 U.S. C. 1946 ed., immediately preceding sec. 1). 
This bill, if enacted, would result in increased ‘“cargoless” mileage 
by both the exempt agricultural haulers and the Commission-regu- 
lated carriers. Such a prodigal waste of the Nation’s transportation 
facilities should not be condoned. 

Particularly is it imperative that we conserve our sinews of war 
during a period of national emergency. Because of the events in 
Korea and elsewhere in the world such an emergency was proclaimed 
by the President on December 16, 1950 (15 F. R. 9092), and it still 
exists. Respecting the necessity for maximum utilization of all our 
transportation facilities the Interstate Commerce Commission at page 
98 of its sixty-fourth annual report to Congress, dated November 1 
1950, stated: 


’ 


Because of the international situation and the program of substantially enlarging 
our national defense facilities the adequacy of motor-transportation facilities as 
reflected in the last report (1949) has materially changed. Generally, motor 
carriers are now Siiienanids quantities of traffic which almost absorb their 
capacity and in some areas the available facilities have been unable to move all 
traffic offered without some delays. Present indications are that as the defense 
program progresses, the amount of traffic which will require motor transportation 
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will increase. In order to cope with the situation and deal with problems 4. 
they arise, the field staff has organized industry committees in those loca)i: ices 
in which traffic congestion is [che cage in an effort to cope with transportatioy 
problems on a local level and for the purpose of advising this Bureau (Burea, of 
Motor Carriers) with respect to any problems which cannot be so solved. Military 
demands may cause shortages of equipment and personnel in the motor-carrier 
industry. It is our plan to compensate for any such deficiencies by fosteriny 
more efficient utilization of facilities and employee training programs. S):¢ 
delays are being experienced by motor carriers in obtaining new vehicles aq 
spare parts. The (Motor Carrier) Bureau staff will continue to observe this 
situation in order to advise as to the needs of the motor transport industry insofar 
as allocation of materials is concerned to provide equipment and parts necessary 
to adequate motor-transportation facilities. , 

The Defense Production Administrator, acting under the Defense 
Production Act of 1950, as amended, is now allocating materials in 
short supply such as steel, copper and copper alloys, and aluminum 
to claimant agencies and programs, including the motor-vehicle pro- 
pan (DPA-94 released July 21, 1951, and DPA-141 released Octo- 

er 12, 1951). 

The bill would likewise do violence to the recognition and preserva- 
tion of the “inherent advantages” of each mode of transportation, 
including the exempt carriage of agricultural commodities and farm 
supplies, sought to be preserved under the National Transportation 
Policy. The increased transportation charges which both the agri- 
cultural haulers and Commission-certificated carriers of necessity 
would be required to assess from the shipping public in order to 
compensate both types of carriers for resulting increased ‘“‘cargoless’’ 
mileage would be inconsistent with the “establishment and mainte- 
nance of reasonable charges for transportation services’ which the 
policy seeks to encourage. | 

There is now pending before this committee many transportation 
bills which we have not had sufficient time to completely analyze 
Recalling the chairman’s statement at the first hearing date, it appears 
likely that our witness will either appear to offer additional testimony 
or submit additional statement for the record. 

The Cuarrman. If you have any views on any of the other bills 
feel free to send us your statement or ask to come up here and tell us 
about it. 

We thank you very much. 





Unirep States SENATE, 
ComMITTEE ON INTERSTATE AND ForE1GN COMMERCE, 
Washington, D. C., Thursday March 27, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin ©. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, THE 
NATIONAL GRANGE, WASHINGTON, D. C. 


Mr. Hatvorson. We also oppose 8. 2362. ‘This bill is unsound in 
the many ways it would restrict the perfectly sound business practice 
of leasing trucks. ‘The waste of truck facilities that would result is 
appalling. Even trucking service to shippers would suffer. Our 
basic objection to the bill, however, is that it is an indirect attack 
on unregulated and contract carriers. 

To us it seems the bill could have no other effect than to force more 
business into the hands of the regulated common carriers, but more 
especially it would forbid the perfectly sound practice of allowing an 
exempt agricultural trucker leasing out for a return load. Without 
a return load the trucker would have to charge the farmer or the 
produce merchant a much higher rate on the “from farm” haul. 

In fact, without a return ‘load, the exempt agricultural truck in 
many cases would be forced out of business, and regulated carriers 
who could not lease an exempt truck would have to charge more. 

This is also well stated in Senate Report No. 1039 as follows: 

For example traffic into Florida is largely of a character subject to regulation, 
while there is relatively little out-bound traffic of this nature. If regulated car- 
riers were required to supply equipment owned by them to carry freight into 
Florida, they would be forced to increase their present fleets enormously. These 
operators have turned to trip !easing to get their cargoes into the State. Con- 
tracts are made generaliy with carriers who have agricultural commodities, 
usually first, on the return, or north-bound leg of the trip, and are therefore not 
subject to regulation. It would seriously and adversely affect leasing carriers if 
leasing were forbidden by law. 

The objections to the practice of trip leasing hinge primarily on cutting of rates 
and shocking safety records. 

We believe the safety records can be improved without abolishing 
the agricultural exemption and trip leasing. The ICC should do a 
better job of safety inspection and regulation. Furthermore, we 
wonder if claimed “shocking safety records’ are comparatively so 
bad as the phrase implies, and wonder if in reality it isn’t put forth 
as an excuse for extension of control. 

But increase of cost is not the only serious damage done by further 
restriction on the exempt truck. Such restrictions will in reality 
destroy much of the service that only the exempt truck can perform. 
No regulated truck can take the place of the highly flexible service 
rendered by the exempt truck. 

Regulation of these trucks certainly will not only raise costs of 
haulage but will be the means of great spoliage loss and ultimate 
discontinuance of farm production that is at present a real factor in 
both quantity and quality foods from specialized forms in all parts of 
the Nation. 

The Interstate Commerce Commission on May 8, 1951, promul- 
gated a rule which prohibited trip leasing. This rule is unsound in 
itself and it would practically destroy the value of the agricultural 
exemption. Fortunately this rule is now being held up in the courts. 
The ICC rule would bring many disastrous results upon agriculture 
and the consumer, and it is wrong in prine iple. If a bill has not al- 
ready been introduced to nullify the ICC rule and to insure continua- 


tion of trip leasing, the Grange will request that such a bill be intro- 
duced, 
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The CHarrMan. Will you furnish us with the language of that 
proposal? 
Mr. Hatvorson. Yes; we will: 


STATEMENT OF ALAN T. RAINS, SECRETARY, UNITED FRESH 
FRUIT AND VEGETABLE ASSOCIATION, WASHINGTON, D. C. 


Mr. Rains. That brings me to S. 2362, which would prohibit car- 
riage by private carriers of any property for compensation other than 
such as may be within the scope of their primary business, and also 
would prohibit motor common carriers and contract carriers from 
leasing and operating the vehicles of the agricultural haulers. 

I hope that what I have already said concerning 8. 2357 has made 
it clear that the widest possible distribution of fresh fruits and veve- 
tables is essential to the welfare of both growers and consumers, tha! 
efficient and economical performance of such distribution requires 
maximum flexibility and the use of all available types of transportation, 
and that the services of agricultural haulers cannot be spared. 

If | have made this clear, and I hope I have, then I need say ver, 
little in support of the view of our association that our mémbers and 
others who are private carriers should be left unhampered to transport 
agricultural commodities when otherwise they would return empty 
and therefore wastefully—toward their bases of operation, and that 
the agricultural haulers should be in position to lease their vehicles to 
common or contract carriers to save return empty movements. 

If such loaded movements are not permitted, the result must in- 
evitably be inefficiency, increased cost of operation, and increased 
prices to consumers. Moreover, it seems wholly contrary to the 
public interest that thousands of vehicles, with greater congestion o! 
the highways, should be added to the fleets of motor common anid 
contract carriers in order to perform the very service which could be 
performed by these vehicles which under the terms of S. 2362 would 
operate empty on the highways. Agricultural haulers cannot survive 
if they are deprived of the opportunity to obtain revenue in both 
directions, and the fresh fruit and vegetable industry will be almost 
as heavily damaged by the consequent loss of the services of thes 
agricultural haulers. We earnestly pray that the committee will not 
lend its approval to S. 2362. 

We are deeply grateful to the committee for this opportunity to 
present our views concerning bills which are of such grave consequenc 
to our association, to its members, and to the consuming public. 

Senator Bricker. Have you any suggestion as to the crowded con- 
dition on the highways and the need for better and heavier roads? Is 
it the toll road that is not moving so rapidly into the Middle West, 
the four-lane highway, or what is the answer to the need for bette 
highways and more room on the highways? 

Mr. Rarns. Senator, I do not know what the answer is. I know 
that the need is very definite. It is interesting to note—I was 
talking to some of our people rather recently—that the new turnpike 
between—what is it, Baltimore now and New York, isn’t itis 
becoming increasingly popular with truck haulers. , 

Senator Bricker. I noticed a statement last night that the turn- 
pike now has more traffic on it than they estimated would be on 1! 
by 1960. 
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Mr. Rarns. It has become very popular. 

Senator Bricker. It is inadequate for the present needs, there is 
no question about that, and the cost is going to be tremendous over 
the next few years. It is estimated to be close to a hundred billion 
dollars to bring the highway system up to where we actually need it. 

Mr. Rarns. It is a serious problem. 

The CHARMAN. We thank you, sir. 


STATEMENT OF GORDON STEDMAN, SECRETARY-MANAGER, 
GROWERS AND SHIPPERS LEAGUE OF FLORIDA, ORLANDO, 
FLA. 


Mr. StrepMAN. Senate bill 2362 proposes to restrict certain opera- 
tions of private carriers by motor vehicle and to restrict the leasing of 
vehicles. 

We are opposed to the addition of the new provision of the Inter- 
state Commerce Act and believe that in the public interest and to 
conserve and secure the maximum utilization of all motor-carrier 
equipment a provision should be written into the Interstate Commerce 
Act expressly permitting leasing agreements under proper supervision 
of the Commission. 

Agricultural trucks transporting fresh citrus fruit and vegetables 
north-bound out of Florida have for years been leased to common 
carriers on their return trip to Florida to enable the operator to 
secure compensation for rendering service to a common carrier hauling 
nonexempt freight south, which works to the advantage of the com- 
mon carrier = the exempt truck operator. 

An arrangement of this kind permits the common carrier to augment 
his fleet during his peak period which period coincides with the seasonal 
movement of fresh citrus fruits and fresh vegetables from the State of 
Florida. 

By eliminating this practice it will present a problem to the common 
carrier of having to purchase additional equipment, will be an un- 
warranted waste of motortruck facilities and will cause producers, 
shippers, receivers, and the consuming public to pay unjust increases 
for transporting perishables from Florida to the northern consuming 
market as trucks transporting such commodities would be required 
to return to Florida empty. 

A proposal such as this bill contains is not in the public interest and 
our organizations contend that study should be given to a proposition 
that will develop more efficient use of transportation facilities rather 
than proposing laws, rules, or regulations’ that promote inefficient 
usage, and as a suggestion for consideration by this committee, sub- 
mit the following as an amendment to the Interstate Commerce Act: 
A BILL To amend 208 (a) and 209 (a) of the Interstate Commerce Act by forbidding the restriction by the 


Interstate Commerce Commission by order, rule, regulation, or otherwise, of the right of a motor carrier 
to add to his or its equipment in any lawful manner 


Be it enacted by the Senate and House of Representatives of the United States of 
z merica in Congress assembled, That the Interstate Commerce Act is amended as 
ollows: 

, By adding at the end of section 208 (a) and at the end of section 209 (b) the 
ollowing: 

“The Commission shall not hereafter, by order, rule, regulation, or otherwise, 
restrict or limit the right of the carrier to add to or replace his or its equipment 
and facilities, or any part thereof, by purchase, lease, exchange, or in any other 
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lawful manner: Provided, however, That any carrier shall be responsible to the 
public, and to the lawful holder of receipts or bills of lading for property trans- 
ported by it, regardless of the ownership of the vehicle operated by such carrier: 
And provided further, That no such carrier shall lease or rent to any’’— 


“Or rent to’’—take out “others” so that it would read: 


to any person not such a carrier, any vehicle or facility owned or controlled by 
it—— 


The Cuarrman. “Lease or rent to,” strike out “others” and put in 
“‘any person’’? 

Mr. STEDMAN (reading): 

Any person not such a carrier, to any vehicle. 


Add in— 


a& person not such a carrier, any vehicle or facility owned or controlled by it 
except at rates or charges contained in a tariff or schedule filed in the manner 
provided in the Act. 


Mr. Chairman, we believe that the legislation your committee has 
under consideration is of vital importance to the fresh fruit and vege- 
table industry and we cannot in our opinion overemphasize that 
importance and on behalf of the organizations I represent I wish to 
take this opportunity of expressing my appreciation to you and 
members of your committee for your kind attention. 

Mr. Chairman, I would also like to introduce a resolution that was 
adopted by the executive committee of the Growers and Shippers 
League of Florida, Wednesday, March 19: 


Whereas the widest possible interstate distribution of Florida’s citrus fruits and 
vegetables is essential to the end that the economy of these Florida industries be 
preserved and that the consumers be enabled to obtain the maximum quantities 
of such Florida products; and 

Whereas a maximum of flexibility is required for such distribution, and the 
shipper and consumer needs all forms of transportation from which that best 
suited may be selected; and 

Whereas a vital and extremely large part of the transportation system available 
to and used for the shipment of Florida citrus and vegetables is the motortruck, 
approximately balf of the annual shipments of 200,000 carlots from Florida being 
transported by that means; and 

Whereas practically every shipment of fresh citrus fruit or fresh vegetables 
moving out of Florida by motortruck is by private carrier or in a truck now ex- 
empt from regulation by the Interstate Commerce Commission under the terms 
of section 203 (b) (6) of the act; and 

Whereas certificated motor common carriers and permitted motor contract 
carriers have expressed their desire not to handle fresh citrus fruit and fresh 
vegetables; and because of lack of equipment, insufficient operating authority to 
serve origins and destinations, the necessity for maintaining fixed schedules over 
specified routes, the inability to interchange equipment sufficient to provide 
through movements without unloading and reloading into a vehicle of a connec- 
tion carrier, the seasonal movement of such persihable commodities with peak 
movements occurring at certain times in the year and a total absence of move- 
ment at other times and over long periods, and for other reasons the certificated 
motor carriers are unable to serve efficiently, economically, and adequately the 
Florida citrus and vegetable industries; and 

Whereas at the present time the rail carriers do not have in service, or avail- 
able, a sufficient number of refrigerator cars which would be required to handle in 
interstate commerce the normal volume of citrus fruit and vegetables if the ex- 
empt motortrucks were eliminated; and ; 

Whereas certain proposed legislation has come to the attention of this organi- 
zation, a careful study of which proposed bills clearly indicates the detrimental 
effect thereof upon the Florida citrus and vegetable industries and that such bills 
are not in the public interest: Now, therefore, be it 

Resolved by Giewere and Shippers League of Florida, That it oppose the enact- 
ment of the bills referred to above and designated as follows: S$. 2351, S. 2552, 
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§. 2357, S. 2358, S. 2362, S. 2518, and S. 2519, and that its secretary-manager 
and attorney act for and on behalf of the leagure in opposing the same. 


(Subsequently, the chairman filed in the record a statement from 
Austin E. Anson, executive manager of the Texas, Citrus and Vege- 
table Growers and Shippers of Harlington, Tex., on S. 2357 and S. 2362. 
This statement will be found in the hearings on 8. 2357 for March 27.) 

(The views of Karl D. Loos, representing the National Council of 
Farmer Cooperatives, on 8. 2362 will be found in the hearings on 

S. 2518 for March 27.) 

(On March 28, W Wain H. Ott, Jr., testified on S. 2362 on behalf of 
the National Industrial Traffic League. This will ‘be found in the 
hearings on S. 2361.) 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
C. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. ~ 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF JOSEPH E. KELLER, PRIVATE CARRIER 
CONFERENCE, A. T. A. 


The CuarrMan. Mr. Keller, you have a number of witnesses. 
Senator Bricker, this gentleman is a fellow Buckeye from the State of 
Ohio, so we want you to listen carefully. 

Mr. Ketuer. They are very short, so I will just summarize my 
statement and have it copied in the record the way it is presented, so 
that will save a great deal of time. 

The CoarrmMan. We appreciate that and you must be a real Buckeye 
to help us out in that way. That is the most difficult job we have he ad 
in this committee—getting anyone to put anything in the record 
without reading. You go ahead. 

Mr. Ketuer. Mr. Chairman and members of the Committee on 
Interstate and Foreign Commerce, my name is Joseph E. Keller, of 
the law firm of Dow, Lohnes & Albertson, Munsey Building, Wash- 
ington, D. C. This statement is made on behalf of the private 
carrier conference of the American Trucking ier ‘iations, Inc., and 
expresses the conference’s opposition to S. 2357, S. 2362, and 5. 2363. 

The private-carrier conference was organized as one of the American 
Trucking Associations, Inc.. conferences in January 1936. Its 
membership includes all of the thousands of private carriers affiliated 
with the State trucking associations, to the number of 52, representing 
the State organizations in each of the 48 States and the District of 
Columbia and two State organizations each in California, Illinois, and 
New York. Another witness to follow will give the committee further 
details on the conference’s membership. 
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He will also discuss the charts which have been submitted here, these 
charts having to do with the relationship of the private carriers to 
other types of carriers and then also a breakdown as to the types of 
private carriers. We felt that would be of interest to the committce 
and that will be covered. 

Operations of private carriers in the United States represent 87 
percent of the units in use on our highways. There is submitted here- 
with a chart showing the relationship of private carriers to other types 
of carriers. In the thought that it might be helpful to the committee, 
there is also submitted herewith a chart showing the types of service 
of private trucks and their relative importance in the transportation 
pattern of the United States. 

The for-hire carriers of this Nation, both rail and highway for-hire 
carriers, have been engaged in openly opposing private carriers. 
‘They have pressed their case before administrative tribunals, notably 
before the Interstate Commerce Commission. Now they are urging 
before this committee legislation which would seriously limit and 
restrict private carriage. 

. The for-hire carriers profess to find no logical reason for the imposi- 
tion of restrictions or burdensome regulations on persons engaging in 
transporting property which they actually own. But they contend 
that a private carrier should collect no remuneration either directly 
or indirectly for the performance of a transportation service. Un- 
fortunately, services cannot be performed for nothing. If services 
connected with the distribution of goods result in the need for invest- 
ment and for the employment of manpower, then those services ob- 
viously must cost someone something and must be paid for somehow. 

This cost may be collected through an over-all “across the board” 
flat fee which is included in the retail or wholesale pricing of the com- 
modity being transported; or it can be reflected in the going “market 
price” which—differing in different areas depending upon distance 
from source of manufacture—more accurately reflects a properly 
related cost of transportation; or the goods may be sold f. o. b. point 
of origin and an accurate and fairly apportioned charge levied for 
delivery depending upon mileage involved. 

Somehow, everyone who distributes merchandise, be he a manu- 
facturer or sales and distributing agency, must be compensated for 
transportation and distribution expense. In this regard, the Interstate 
Commerce Commission has ruled in the famous Woitishek case, in 
several subsequent cases, and finally in the Lenoir Chair Co. case, 
now decided by the entire Commission and sustained in the United 
States Supreme Court, that the primary business test is the determin- 
ing factor as to whether that carrier is truly private or ‘‘for hire’’. 

The Private Carrier Conference feels that this is a sound and work- 
able basis for distinguishing private and for-hire carriers and that there 
is no necessity for further clarification by the proposed legislation, since 
the Commission and the Courts are already correctly interpreting the 
statutory standard. 

It is our belief that Congress should reject any attempt to remove 
compensation and reimbursement from private carriers, since this 
would react in a disastrous manner to the commercial and agricultural! 
life of our Nation. You may ask just what does private carriage mean 
to our commercial and industrial life. According to an accurate com- 


pilation of data prepared by the Office of Defense Transportation in 
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August of 1944, for-hire trucks constituted 13 percent of all the motor- 
trucks in this Nation, and privately operated trucks constituted 87 
percent. BL Gai. . 

This proportion is still comparatively accurate. If the 13 percent, 
which constitutes for-hire trucks, is divided into such classifications 
as regular common carriers, irregular common carriers, household- 
goods movers, local cartage carriers, contract carriers, automobile 
transporters, oil-field haulers, film carriers, tank-truck carriers, then 
it would appear as if protection of the regular-route common carriers 
to the detriment of specialized for-hire carriers, and of the 87 percent 
of private carriers, will result in the protection and benefit to a very 
small segment of the trucking industry and detriment to the remainder 
of the trucking industry, and most especially, to all of those manufac- 
turers, distributors, and farmers who represent the 87 percent. Cer- 
tainly Congress cannot afford to act in such a discriminatory and arbi- 
trary manner. 

There is no demand from private carriers and none have come to 
this committee to urge “‘clarification’’ of the primary business test or 
to ask that it be written into the law as proposed in S. 2362. The 
distinctions in law between common, contract, and private carriers 
are not hazy and ineffective, nor do we agree that there is any invasion 
of the field of for-hire carriers by private carriers. 

A few days ago one of the witnesses pointed out to this committee 
that the ton-muiles carried by private trucks had increased between 
the years 1936 and 1950, citing as his authority a study prepared by 
the United States Bureau of Public Roads. Of course the ton-miles 
have increased, but so have they for the for-hire carriers. But he neg- 
lected to point out the important part of this study, which refutes the 
assertion they make about “‘invasion”’ of for-hire carriage by private 
carriers. 

On this question of invasion, Mr. Chairman, I have some interesting 
statistics which I am sure will prove of interest to this committee. A 
few days ago one of the witnesses who appeared here pointed out that 
the ton-miles carried by private trucks had increased between the 
years 1936 and 1950, citing as his authority a study prepared by the 
United States Bureau of Public Roads. Of course the ton-miles have 
increased, but so have the ton-miles for the for-hire carriers, because 
our economy is operating at a much higher level. But what this 
witness neglected to point out was that there is no invasion and the 
facts in the 1936 report which he used in his testimony prove that very 
point, but he did not give you these facts. 

We feel it our duty to give this committee the facts as developed by 
the United States Bureau of Public Roads. The facts are that in 1936 
private carriers performed 78.8 percent of all vehicle miles traveled 
on main rural roads, but by 1950 this had decreased to 72.8 percent. 
If we compare the ton-miles carried, again from the same Public 
Roads survey, we find again that this percent of ton-miles carried by 
private trucks on main rural roads decreased from 57.5 percent in 1936 
to 43.4 percent in 1950. The percent of ton-miles carried by for-hire 
trucks im 1936 on main rural roads was 42.5 percent, and in 1950 it 
had increased to 56.6 percent. 

How, then, could anyone truthfully say that the private carriers 
are invading the for-hire carrier field? Because the facts are entirely 
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to the contrary, and these are the most reliable statistics on private 
carriage that are available. 

This adjustment has come about entirely through the economic lay 
of supply and demand. The common carriers ask you to limit and 
restrict private carriers for their own common-carrier gain rather than 
to improve their services and reduce their rates so that traffic will 
inevitably flow to them when it is economically sound for it to do so 
Artificial restraints placed on one type of transportation by law mere ‘ly 
to benefit other types of transportation are both unsound and unwise. 

The committee, I feel sure, will pardon me for a St. Patrick’s Day 
story on this twelfth night of the feast. A parish priest was compli- 
menting Patrick for the fine gacden which, the priest said, that Pat 
and God had developed on his garden plot, whereupon Pat rejoined, 
“Sure, Father, and you should have seen this garden when God was 
doing it himself.” 

Appare ntly, our for-hire carrier friends are not happy with what they 
have been able to develop. They now ask class legislation to benefit 
their transportation at the expense of private carriage. Evidently 
they are not pleased with the state of their own affairs and feel the 
need not of endeavoring to improve their own position but, by asking 
outside help in the form of restrictive legislation, to provide advantages 
and benefits for themselves which are contrary to sound economic 
policy. 

We feel that the same situation obtains here: that the common 
carriers are asking the intercession of this committee and of the Inter- 
state Commerce Commission and everybody else that they can have 
looking on them as we look on God for an artificial help that they can- 
not provide for themselves. 

Our feeling is that S. 2362 is represented as restricting private 
carriers from transporting any property for compensation other than 
that within the scope of their primary business. Private carriers do 
just that now, and the Interstate Commerce Commission and thi 
Federal courts, pursuant to the definition of private carriage, already 
clearly defined and correctly interpreted in the law, now hold private 
carriers to that primary business test. 

The for-hire carriers have been urging that no private carrier be 
permitted to operate “for compensation” so that they may thus 
destroy and eliminate all private carriage from our American trans- 
portation system. Such action in our view would be disastrous not 
only to our fine system of transportation in this great Nation but to 
our whole ability to produce the things we need to maintain our - 
standard of living in time of peace and also to assure our security 
time of war. 

We submit that S. 2362 is undesirable in its entirety and ought not 
to be approved by this committee. It is wholly unworkable and 
basically unfair and discriminatory. It would, if enacted into law, 
be a great potential source of doubt and controversy and would 
create great confusion in both the Commission and the courts. 

How could the Commission or the courts, for instance, objective ‘ly 
determine which motor vehicles are “customarily” used in certain 
types of transportation? The administrative burden which would 
be placed on the Commission if this bill were enacted would be 
intolerable. 
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I would like to say a word about the leasing features of the bill, 
Mr. Chairman, because I think they are important. The leasing 
restrictions are also most discriminatory. The bill permits common 
or contract carriers to lease vehicles between themselves but not to 
or from private carriers. It is more restrictive than the ICC leasing 
order now before the courts. 

Private carriers should be permitted to lease vehicles to or from 
common or contract carriers, as there are seasonal changes in the 
need for private carrier equipment which makes this most desirable. 
Private carriers should be permitted to lease specialized equipment, 
such as pressure trucks, when not using such equipment themselves 
and when for-hire carriers have need for such equipment. 

Senator Bricker. What do you mean by “‘pressuce trucks’’? 

Mr. Ketier. They are used for chemicals that are used pe rhaps 
at peak seasons for only a few months of the year by common carriers, 
and for-hire carriers may bave a great need for that type of equipment 
someplace else. They are very expensive, and to leave them in the 
hands of common carriers when a for-hire carrier could use them 
advantageously seems to us a waste. 

Trip leasing by private carriers should also be authorized, since 
this provides “badly needed. transport capacity for common carriers 
and agricultural commodities and, just as in the case of hauling 
exempt commodities, assists in lowering costs to the American con- 
sumer. 

Liberalizing of the leasing restrictions would benefit for-bire 
carriers by providing them with added equipment for their peak 
periods without the necessity and burden of permanently augmenting 
their fleets. This would provide greater flexibility and make for the 
most efficient and economical use of existing transport facilities. 
The proposed legislation does not provide in any way for the contin- 
uation of the truck-leasing companies—we want to point that out 
specifically; the truck-leasing companies are members of our confer- 
ence—and certainly their services should continue to be mede available 
to users, as this is a highly desirable and efficient method of furnishing 
as well as augmenting transport service and serves the public interest. 

The bill as written would completely eliminate them, which would, 
be wholly unwise and undesirable. 


STATEMENT OF VINCENT L. O'DONNELL, SECRETARY-MANAGER 
PRIVATE CARRIER CONFERENCE, AMERICAN TRUCKING ASSO- 
CIATIONS, INC. 


Mr. O’Donnewtu. Mr. Chairman and members of the Committee 
on Interstate and Foreign Commerce, my name is Vincent L. O’Don- 
nell. I am secretary-manager of the Private Carrier Conference of 
American Trucking Associations, Ine. The principal office of this 
organization is located at 1424 Sixteenth Street NW., Washington, D.C. 

Although affiliated and identified with the American Trucking 
Associations, the Private Carrier Conference is a completely independ- 
ent association. Its membership is composed solely ot persons who 
operate motortrucks in the furtherance of their principal business of 
manufacturing, distribution, agriculture, and the service trades. The 
conference speaks for the thousands of private motortruck operators 
who are members of the 52 affiliated ATA State trucking associations. 
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The purpose of our conference is to foster, protect, and promote 
the interests of the private carriers. To a great extent these activitics 
are carried out by supporting the work of the American Trucking 
Associations, Inc., the parent organization. 

The American Trucking Associations, Inc., however, as a repro- 
sentative of all types and classes of carriers, takes no position with 
respect to legislative proposals on which there may be some difference 
of opinion between two or more different groups of carriers. 

Under the organizational framework of American Trucking Asso- 
ciations, Inc., each type and class of carrier is free to present its own 
viewpoint through its independent conference on matters on which 
there is not complete harmony. 

It will be helpful to the committee to understand the relationship 
between the various conferences of the American Trucking Associa- 
tions, Inc., inasmuch as some of the conferences have already appeared 
before your committee in this hearing and we understand that others 
have expressed an intention to do so. 

There are functional groups within the ATA which have been desig- 
nated as “conferences.” In addition to the Private Carrier Confer- 
ence, which I represent here today, there are many other conferences, 
as for instance: The Movers Conference of America, the Nationa! 
Tank Truck Carriers Conference, the Film Carriers Conference, the 
Oilfield Haulers Conference, the Regular Common Carrier Conference, 
the Irregular Route Common Carriers Conference, the Automobile 
Transporter Conference, the Local Cartage Conference, the Contract 
Carriers Conference. 

It will be helpful also to the committee to have some genera! 
appraisal in these introductory remarks of the number of trucks 
operating in the United States and of the overwhelming number of 
such trucks which are owned and operated by private carriers. 

In 1951 there were 9,150,000 trucks registered in the United States 
which set a new all-time record for registrations. It has been reliably 
estimated that 87 percent of the trucks of the United States are en- 
gaged in private carriage. Thus it is that we have private carricrs 
using trucks in all of the almost endless variety of services which go 
to make what we choose to call the American economy. 

Some breakdowns on the private carrier uses of trucks will also be 
of interest to the committee. For instance, in 1948, there were 579,000 
trucks operated by retail businesses made up of food groups, eating 
places, general stores, including department stores, variety stores. 
apparel stores, furniture and appliance, gas stations, lumber, building 
and hardware, drug and proprietary liquor and other retail stores 
The food industry is the largest user among all manufacturers as !s 
shown by statistics compiled for the year 1947. The largest industry 
groups using trucks in addition to food, include lumber and products, 
except furniture, stone, clay and glass products, chemicals and allied 
products, fabricated metal products, machinery, printing and publish- 
ing, textiles, and manufacturers of transportation equipment. 

Wholesalers operated 393,000 motortrucks in 1948. Automobile 
service shops operated 26,233, largely used by automobile repair 
services and garages. Farm registration of motortrucks in 1950 was 
2,159,000 and it is interesting to note that 89 percent of farm products 
move directly to markets in trucks. Direct truck hauls to market 
include grains, fruits, vegetables, livestock, milk, cotton, poultry and 
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eggs, tobacco and miscellaneous crops. Forty-eight percent of fruits 
and vegetables alone were received by truck at 13 major wholesale 
markets according to a survey conducted in 1950 by the United States 
Department: of Agriculture. 

The committee has heard from representatives of the Florida citrus 
and fresh vegetable industry and it will be interesting to know that 
Florida citrus fruits were shipped by truck to 42 States and that 
52 percent of Florida vegetables were shipped by truck for the 1949-50 
season. 

Sixty-nine percent of sand and gravel was hauled by truck according 
to the Bureau of Mines. The Department of Agriculture estimates 
that over half of the major markets of the United States received 
90 percent or more of their livestock shipments by truck. The same 
source estimates that 75 percent of livestock receipts at stockyards 
were hauled by trucks. 

Not all of these movements were by private carrier, to be sure, and 
there are no statistics covering private carrier movements of such 
commodities as such. However, it is safe to say that the vast majority 
of these movements were by private carriers. ‘Thus it is also that 
privately owned truck fleets of bakeries, food stores and dairies and 
meat plants, and refiners and public utilities, bring to American 
markets everywhere the vast flow of goods and commodities which 
go to make up our American way of life. 

Your committee has previously heard a detailed presentation of the 
importance of truck transportation to every segment of American 
commerce and industry. We shall not burden the committee with 
a repetition of these facts, important though they may be. We do 
want to reiterate, however, that private transportation by private 
motor vehicle is the keystone of our American distribution system 
and nothing should be done to disturb, much less to destroy, the 
vital role which the private carriers play in our American pattern of 
transportation. 

The charts which we have here today are intended to graphically 
summarize the importance of private carriage in our transportation 
system, and they sbow the relationship between the private carriers 
and the for-hire units. Thus, it can be seen from this chart that 
private carriers have 77.6 percent or 4,358,000 units in operation in 
the United States today, excluding farm and Government vehicles. 
The for-hire carriers have 22.4 percent or 1,258,000 units. 

We have also prepared a chart showing the distribution of intercit y 
private carrier power units by vocational use which discloses that 
36 percent are used in wholesale distribution, 18 percent in retail 
distribution, 14 percent in processing industries, 10 percent in con- 
struction, 6 percent in tank trucks, 6 percent in extractive industries, 
3 percent in public utilities and 7 percent miscellaneous. We feel 
that this also will be of interest to the committee. 

Private carriage is immensely important, therefore, to the American 
economy and to the fabric of our American industrial system. Our 
presentation on behalf of the private carriers will be limited today to 
a discussion of those bills before your committee in which private 
carriers have a particular interest. 

[thas been my pleasure to appear before your committee primarily 
to point out the purposes of our organization, its relationship to the 
American Trucking Associations, and the general role of the private 
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carrier in the national economy. We have several other witnesses 
who will explain the manner in which private carriers perform a specia] 
and vital service and the effect of proposed legislation upon these 
operations. 


STATEMENT OF DONALD E. ROBERTS, TRANSPORTATION MAN. 
AGER, CARR-CONSOLIDATED BISCUIT CO., WILKES-BARRE, 
PA. 


Mr. Ketuer. The next witness we have, Mr. Chairman, is Mr. 
Donald E. Roberts of the Carr-Consolidated Biscuit Co 

The Cuarrman. All right, Mr. Roberts, you may proceed. 

Mr. Roserts. My name is Donald E. Roberts. I serve the Carr- 
Consolidated Biscuit Co. as transportation manager. Our general 
offices are at Wilkes-Barre, Pa. 

The Carr-Consolidated Biscuit Co. is a manufacturer of foodstuff 
in the form of cookies and crackers, having 5 production plants and 
40 branches located in the Eastern and Central States. 

Business as usual would be an impossibility without a fleet of pri- 
vately owned motortrucks employed in both interplant and local 
distribution. The food industry is the largest truck user among 
manufacturers, it being estimated that 185,000 motortrucks are uti- 
lized in this field. There are indeed many reasons why manufacturers 
such as our company employ private motortrucks in the furtherance 
of our principal business. 

Deliverymen in many cases are driver-salesmen and the companies’ 
contact with the buying public. Thus, the need for strict control and 
supervision of both truck and driver. 

Our business has been built on a quick turn-over of the product from 
the plant, to the branch, and from the grocers’ shelves. This insures 
the quality and flavor baked into the product and demanded by the 
consumer 

It also requires low but complete inventories in company branches 
and customers’ warehouses which in turn requires servicing as often 
as twice each week in less than truckload lots. 

We have found such movement to be impossible by either rail freight 
or common carrier service due to facilities by rail and permit limita- 
tions of common carriers. 

Our line of bakery items includes over 400 manufactured products. 
Due to expensive and specialized machinery, tooling and the location 
of certain raw materials, we cannot manufacture all of these items in 
one plant. It is therefore necessary that our products be constantly 
transferred from one plant to another. Most of these interplant 
movements are in truckload lots and therefore adaptable in most 
instances to common carrier service which is utilized to great advan- 
tage. 

We have found it impracticable, however, to ship by public carriers 
when less-than-truckload shipments are involved. Our products, as 
you can readily realize, are of a fragile nature. The nature of other 
freight being transported by the public carriers would in many cases 
be injurious to our product. In addition, there would be necessity 
for interchange, and thus an increase in the prospect of damage to 
our product and the delay consequent thereto. 
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Full control of our trucks and our drivers is of great advantage to a 
company manufacturing commodities such as cookies and crackers. 
These items are most susceptible to damage, and constant super- 
vision and care is necessary if their quantity and quality are to be 
preserved. Equipment must be in top shape to avoid damage from 
the elements. 

With our trucks under our supervision, we can keep them in first 
class condition, and eliminate the danger of spoilage to our product 
through rain, and so forth. Our private trucks also make it unneces- 
sary for us to crate our products as would be necessary if we shipped 
our goods in for-hire vehicles. Pilferage is another important item 
in the transportation of products manufactured by our company. 
Thus, another reason for the utilization of our own vehicles and 
drivers, many of the latter being on our payrolls for up to 20 years. 

With such a wide diversity of branded food items which appear 
today on grocery store sheives, the small grocer cannot afford to 
stock large inventories any more than we can in our bakery ware- 
houses. Maintenance of low inventories and fast delivery of orders 
is of vital importance in keeping small, independent grocers in busi- 
ness. Limitation of private carriage will most damage the small 
retailer. 

It can be seen that our motortrucks are utilized solely as an incident 
to and in furtherance of our primary business. The Interstate Com- 
merce Commission and the Supreme Court of the United States have 
clearly established that all such truck operations come within the 
scope of private carriage. We therefore see no need for the Congress 
to revise the present definition, when it has been so treated and so 


clarified. We urge the committee to disapprove S. 2362 in its entirety 
and do nothing which would once again open up vitally important 
truck operations of private carriers to attack by those who seek to 
strait-jacket our operations for their own selfish ends. 


STATEMENT OF ROBERT E. HAWKINS, TREASURER, GALLIHER- 
HUGUELY, INC., WASHINGTON, D. C. 


Mr. Keiuer. The next witness is Mr. Robert E. Hawkins, treasurer. 
Galliher-Huguely, Inc., Washington, D. C. 

The Cuarrman. All right, Mr. Hawkins, you may proceed. 

Mr. Hawkins. My name is Robert KE. Hawkins. [| am treasurer of 
the Galliher-Huguely, Inc., in Washington, D. C. 

It will be my endeavor to familiarize your committee with the 
manner in which our motortruck operations are utilized in the further- 
ance of our principal business of distributing lumber and related 
products. Our trucks play an important part in coordinating our 
entire business enterprise. Without our trucks, we would indeed be 
missing a vital tool in our general over-all activity. 

In our particular business, we are constantly being called upon for 
rush orders. In many cases, we do not have the materials available 
in inventory. Our main source of supply is a mill located about 150 
miles from our lumberyard in Washington. It is thus necessary to 
obtain these materials with utmost dispatch. 

Through ownership and control of our own motortrucks, there is 
little difficulty in this connection. We simply dispatch one of our 
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units to the mill. The required size and grade of lumber is picked 
up and is made available to our customers in a matter of hours. 
Whether or not common carrier facilities could provide this same 
service I seriously doubt. 

Certainly railroad facilities could not. There would be the added 
time of loading the material on a truck at the mill, shifting the cargo 
to a railroad car, the line haul movement, and then unloading and 
reloading on a truck at destination. Our customer contractors demand 
fast service in these days of high labor costs. Construction just 
cannot be slowed up because of nonavailability of materials to com- 
plete the job. 

In addition to our over-the-road movements to and from the mill, 
we employ a goodly number of our trucks in local deliveries. The 
nature of our product is such that motortrucks are indispensible in 
effecting such deliveries. There are today more than 36,000 trucks 
and truck-tractors and 8,500 trailers utilized in lumber manufacturing, 
44,428 units operated by retail lumber concerns and related enter- 
prises, and over 40,000 units utilized by wholesale lumber dealers. 

We feel there is no need for a revision of the present law insofar as 
private carrier operations are concerned. The present definition of a 
private carrier has been firmly ruled upon in the Lenoir-Schenley- 
Brooks proceedings, and there is no doubt in our mind that revision of 
this definition now would result only in Interstate Commerce Com- 
mission and judicial proceedings of a prolonged nature which would 
create confusion rather than clarification. 

We feel there is no need for the Congress at this time to redefine the 
truck operations of 130,000 private carriers engaged in interstate 
commerce when such revision is unwarranted and unnecessary. 


STATEMENT OF ROBERT J. VAN LIEW, GENERAL TRAFFIC 
MANAGER, BLUE BELL, INC., GREENSBORO, N. C. 


Mr. Keuuer. Our next witness is Mr. Robert J. Van Liew, who is 
the general traffic manager of Blue Bell, Inc., Greensboro, N. C. 

The Cuarrman. Allright. Mr. Van Liew. 

Mr. Van Lirw. My name is Robert J. Van Liew. I am general 
traffic manager of Blue Bell, Inc., with principal offices at Greensboro, 
N. C., and New York City. 

Blue Bell, Inc., has at the present time our own tractors and trailers 
which we operate within our organization from a private carrier 
standpoint. In coordinating a transportation policy within our com- 
pany we utilize our trucks to the extent of hauling from the various 
sources of supply, from which we purchase our piece goods, back to 
our plants. 

This operation was brought about prior to World War II when in 
enlarging our company, we found it necessary to be able to pick up our 
piece goods in order to keep our plants running at full capacity. We 
found that we were unable to coordinate this program by using com- 
mon carriers inasmuch as there was a time element involved. 

We utilize approximately one-half million pounds of denim a month 
in each of our plants of which there are 27 and in order to keep these 
plants in operation we are called upon to pick up piece goods from a 
buying standpoint on very short notice. We also, presently, to meet 
competition in certain localities, use our trucks to move finished goods 
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which is cotton work clothing between our plants in order to allow 
our customers to purchase from the nearest plant in their locality. 

We, of course, use common carriers in our operations wherever it is 
possible to do so. 

To bring forth an example, we have four manufacturing plants in 
Mississippi and due to the inability of common carriers to protect 
through rates by truck, and the time in transit by rail, it is necessary 
to reach eastern markets to interplant these goods and sell them f. o. b. 
Greensboro, N. C. 

We have experienced several problems with regard to the common 
carriers taking over this operation which we perform presently with 
our private carrier operation and one of the main difficulties seems 
to be due to our locations of our plants. In most cases they are 
located in small towns where service by common carrier is not on a 
daily constant basis. 

The extent of our private carrier operation is outlined above. Our 
feeling toward the present legislation, namely S. 2362, which is before 
this committee for consideration, is that it should in our opinion re- 
main in the language that is presently incorporated within the Inter- 
state Commerce Act and not written into the law in this way. 

The matter of private carriers and their operations has been 
thoroughly passed upon in the courts and before the Interstate Com- 
merce Commission. If this matter is to be pursued once again, there 
is no doubt that there will be lengthy litigation with the result that 
once again there will be uncertainties with regard to the proper use of 
private carriers. 

Predicated upon the present day facts, we feel there is no need for 
revision at this time of the existing law insofar as private carrier op- 
erations are concerned. We feel in the Lenoir Chair Case and the 
Schenley proceedings upon which the courts have ruled, all the 
pertinent facts have been discussed. 

We are grateful for the time allowed to present to the committee 
our particular viewpoint. 


STATEMENT OF S. JAMES CAMPBELL, ASSISTANT SECRETARY, 
HARRY T. CAMPBELL SONS CORP., TOWSON, MD. 


Mr. Ketuier. Mr. S. James Campbell, assistant secretary of Harry 
T. Campbell Sons Corp. 

The CaarrMan. All right, Mr. Campbell. 

Mr. Camppe.u.. Mr. Chairman, my name is S. James Campbell. 
| am assistant secretary and on the board of directors of the Harry 
‘T. Campbell Sons Corp. in Towson, Md. 

A part of our company’s business is the manufacturing and distri- 
bution of two products—ground limestone and sakrete, a bagged dry 
concrete, both products being shipped in paper bags. 

The ground limestone, a low price and bulky product, moves into 
the paint, rubber, and paper and agricultural markets here in the 
Kast, Canada, and West to Cleveland, Detroit, and Chicago. The 
company’s privately owned trailer trucks are a very necessary supple- 
ment to our shipments by rail and common carriers, particularly for 
market within approximately 300 miles. 

Packed in fragile paper bags, this commodity has to be handled 
carefully and the company’s own trained drivers become one of our 
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best contacts with the customer. Service to be given to the customer 
is a major factor in sales. A good example is the customer who 
sone buys in railroad car lots, requiring 4 or 5 days delivery time. 

A slip-up in purchasing, inventory, errors, or rush orders result in 
this particular filler item, which is our ground limestone, being de- 
pleted. 

By use of our own trailers, a truckload can be delivered the following 
morning. DuPont’s plant at Belle, W. Va., has prevented shutdown 
by just “this sort of service. Their plant at Fairfield, Conn., likewise 
General Cable plant at Perth Amboy, N. J., would have had to shut 
down its entire assembly line were it not for our ability to ship emer- 
gency truckloads. Many plants knowing this ability for service will 
use our warehouse for inventory, and save their own inventory space 
for items which are not as readily available. 

Commercial carriers are not the answer for this kind of service 
because of our plant being located out of any large metropolitan area 
it so happens it is north of Baltimore about 15 mi ' 
a few regular route carriers having rights to haul. Because these 
industrial markets and more particularly the agricultural markets are 
spread throughout the States and not concentrated along the routes 
of regular carriers or normal concentrations of motor-carrier traffic, 
it would be impossible to give efficient service with other than our 
own trucks. A minimum of points are handled by commercial car- 
riers. 

Just as ground-limestone products are delivered to many out-of-the- 
way farmer-cooperative dealers, so are sakrete bags delivered to hard- 
ware stores scattered throughout the States. Our drivers deliver 
sakrete, manufactured near Baltimore and Farmington, Conn., direct 
to hardware and building supply warehouses throughout Eastern 
States, east of Ohio and north of the Carolinas. 

Quick unloading in congested areas is possible by use of special) 
designed pallets and loading hand truck which allow inventorying and 
delivering without further handling of individual bags. ‘These 
relatively expensive pallets and hand trucks are returned with the 
truck to be used for inventorying in the plant prior to next loading 

Since commercial carriers essentially cover only fixed routes 
privately owned trucks are the only answer, particularly when 
considering the door-to-door delivery basis to small stores and _ thie 
return of pallets. Shipment by rail to various distributing points 1s 
inefficient due to triple handling required and tying up of warehouse 
space. 

As in the case with our ground-limestone products, these widel) 
scattered markets for sakrete, the majority of which take minimum 
truckloads or only part truckloads, could not be handled by any 
existing carrier service. From ‘Texas, Md.—which is our loca- 
tion of the limestone plant—two line hauls and possibly 10 differen’ 
carriers might handle the material to the larger cities, but prompt 
carrying service to outlying points off main routes is almost non- 
existent. 

Occasionally owner-operators of trailer equipment provide service 
to a few of these outlying points by leasing their trucks, for return 
loads, to the few carriers who have rights to haul from the plant 
location. The exact same situation exists from the two sakrete plants 
in Maryland and Connecticut: 
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Thus, privately owned trucks are a very important supplement to 
rail facilities and use of common carriers, for they enable efficient, 
quick, and other vitally necessary service to our widely scattered 
customers, and insure selling in otherwise unattainable markets. This 
brief description of our truck operations points out the necessary use of 
privately owned equipment in carrying on our primary business. 

Bill 2362 that is before your committee will once again bring up the 
need for Interstate Commerce Commission to define whether each 
individual manufacturer’s truck is properly engaged in carrying on 
only their primary business. These operations have already been 
clearly defined by the courts in the Lenoir-Schenley-Brooks case 
and it is our belief that all this added burden of proof is absolutely 
unnecessary, and only reopens the private carriers to further haggling 
from the commercial carriers. Certainly no further definition of 
primary business is necessary and we recommend that bill 2362 not be 
passed. We appreciate the time you have allowed us to present our 
views on this subject. 


STATEMENT OF J. B. CAREY, SUPERINTENDENT OF TRANSPOR- 
TATION, CHESTNUT FARMS-CHEVY CHASE DAIRY 


Mr. Keuier. Mr. J. B. Carey, who is the superintendent of trans- 
portation for the Chestnut Farms-Chevy Chase Dairy. 

Mr. Weyland is not here, Mr. Chairman. 

The Cuarrman. Allright. Mr. Carey. 

Mr. Carry. My name is James B. Carey. I am superintendent of 
transportation for the Chestnut Farms-Chevy Chase Dairy. It will 
be my purpose to explain to vour committee the importance of a 


private motortruck fleet in the efficient operation of a typical modern 
dairy. 

At the outset I might say that the successful operation of a dairy 
would be just about impossible, were we not in full control of our motor- 
truck fleet. As in many other industries, the motortruck in the dairy 
field has taken the place of the horse and buggy. 

Prior to the advent of the truck, our supply of milk and cream was 
delivered to us via the railroads. Our horse and wagons picked it up 
at the depot and brought it to our plant for processing. In those days, 
it was not unusual for several days to elapse from the time the milk 
left the farm until it was in the hands of the consumer. 

Thanks to the motortruck, Washington families today get fresh 
milk daily. The milk on your doorstep each morning is on many 
occasions only 36 hours removed from the aetual milking operation on 
the farm. 

Let us for the moment trace the movement of milk from the farm 
to the table. The farmer is confronted with the problem of getting 
the product to market. This is done in several ways. Either the 
farmer transports it himself in his own trucks, he has a neighbor to do 
it for him, or he utilizes the services of an exempt carrier, usually a 
farm boy or some other person who owns one or perhaps two trucks. 

The milk or cream is transported in this manner to a receiving plant 
I might say here that approximately 97 percent of all milk is hauled 
from farm to this market in motortrucks. At the receiving plant, the 
milk is cooled. After cooling, it is purchased by a dairy such as our 
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own. The receiving plant from which our company obtains its mil|. 
for instance, is located at Frederick, Md. 

We haul the milk to Washington in our own tank trucks, following 
which it is pasteurized and otherwise processed, bottled, or cartoned. 
We can control the bacteria count and cleanliness if we can contro] 
and rigidly inspect our own trucks. 

The Chestnut Farms-Chevy Chase Dairy, naturally, has several! 
thousand customers here in greater Washington and, of course, we 
are always trying to get more. Our local trucking is performed in our 
own trucks. Our truck drivers are more than just truck drivers. 
They are our ambassadors of good will. They are our salesmen, 
They are truly our company representatives. 

Their job is not restricted to delivering milk. They are merchan- 
disers of the highest caliber and are trained personnel. All of which 
— for rigid company supervision and control of our trucks and 
arivers. 

Our trucking needs could hardly be turned over to common or 
contract carriers without a great loss of convenience, and a complete 
revision of our entire method of doing business. For instance, we 
would have to have two people where we now have one. We would 
have to employ a salesman to cover-a particular territory. Then, we 
would have to employ the services of the for-hire trucker to deliver the 
products our salesman sold. Both of these jobs are now performed 
by our driver salesmen. 

I am familiar with the present definition of a private carrier under 
the existing law. Our company and many other dairy company 
members of the Private Carrier Conference consider the present 
definition to be entirely adequate. It has already been clarified in 
extended ICC proceedings. 

It has been clearly eatablished in the courts, including the Supreme 
Court of the United States. There is no need whatsoever for a change 
at the present time. Our private truck operations are an integral 
part of our main business of processing and distributing dairy products. 

We regard our trucking costs in the same manner as other costs 
incurred in the course of conducting our business. The cost of our 
trucking operations is reflected in the price of our products in the same 
manner as are our other costs of production and distribution. 

To change the present definition of a private carrier at this time 
would only present another opportunity to. the for-hire carriers. 
Once again the truck operations of private business firms would be 
open to attack before the ICC and the courts. The new definition 
would necessarily have to be clarified, no matter what the wording 
might be. We would again have to go through prolonged proceedings 
to determine just what the Congress meant. 

In addition, under S. 2357, our suppliers, the farmers, would be 
seriously hurt. They would be forced to purchase their own trucking 
equipment, or face the impractical alternative of relying upon certifi- 
cated carriers to handle their unique and ever-changing transporta- 
tion needs. 

We, therefore, oppose Senate bill S. 2362 in its entirety. We also 
vigorously oppose S. 2357, and urge your committee to do nothing 
which would disturb the present practices of private carriers. 
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Unitrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G—-16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B, SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN. 


Mr. Situ. As to S. 2362, which is to amend the Interstate Com- 
merce Act to restrict certain operations of private carriers’ motor 
vehicles and restrict the leasing of vehicles, | would certainly say— 
and I say’this as a representative of a private carrier—that I would 
like to see that something is done to confine all private carriers to 
the scope of their primary business. I think they are going too far. 
| think they are going too far in leasing their vehicles and transporting 
exempt commodities for hire in the return direction. 

As to the (b) section of the bill, I think that goes too far. It would 
prohibit common and contract carriers from leasing vehicles from 
regular vehicle-leasing agencies. Now, if that section of the bill 
merely proposes that common and contract carriers could not lease 
vehicles from private carriers, then I would go along with that, but 
[ think it was unintentionally made too broad. 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, April 1, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. ; 
Present: Senators Johnson of Colorado (chairman) and Bricker. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF SAMUEL FRASER,' EXECUTIVE VICE PRESIDENT, 
INTERNATIONAL APPLE ASSOCIATION 


Mr. Fraser. For reasons already on file we oppose S. 2362. No 
individual truck can live without a return load. If the owner is not 
in position to acquire a load of agricultural commodities, then he 
must lease his truck as is now done. It is imperative that we operate 
an adequate supply of trucks to maintain the present standard of 
living and the daily supply of fruits and vegetables and the use of the 
exempt truck for this purpose. The only way is to assure the owner 
of the truck profitable use of his equipment. This can be done by 


‘In his introductory remarks, Mr. Fraser also touched on 8, 2362 and its effect on agriculture, These 
remarks may be found in his testimony on 8, 2357. 
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allowing the present methods to continue. The loss of these 150,000 
noncertificated trucks would be a catastrophe. 

I never knew a country to advance itself by placing inhibitions on 
progress and economic development. It is not sound legislation to 
make it difficult for an established enterprise to continue to function 
This would be a monumental error and its effects would be far reaching, 
It destroys the ability of the farmer-owned truck to operate as well gs 
the 150,000 noncertificated trucks. One of the most effective ways of 
wrecking enterprise is to destroy the ability to reach a market at a 
reasonable cost. We are going to be confronted with that more and 
more in our position of world leadership. 

Furthermore, these trucks deliver as well as pick up supplies where 
neither the contract nor the common carrier can go and there is no 
conflict. They serve a field no one enters. They aid rail movement 
in both collecting and distributing supplies. 

I also direct attention to the statement of Mr. Hugh M. Nicholson 
on behalf of the United States Department of Agriculture concerning 
this bill. 

The CuairMan. National Council of Private Motor Truck Owners, 
Inc., Mr. Ott. 


STATEMENT OF WILLIAM H. OTT, JR., CHAIRMAN, LEGISLATIVE 
COMMITTEE, NATIONAL COUNCIL OF PRIVATE MOTOR TRUCK 
OWNERS, INC., WASHINGTON, D. C. 


Mr. Orr. Mr. Chairman and gentlemen. My name is William H 
Ott, Jr., my residence is Des Plaines, Ill. 1 present this statement 
here as chairman of the legislative committee of the National Council 
of Private Motor Truck Owners, Inc., Washington, D. C. 

(The witness testified on S. 2362, S. 2357, S. 2361, and S. 2363.) 

Mr. Orr. The National Council of Private Motor Truck Owners is 
an organization of individuals, firms, and associations which operate 
or the members of which operate, trucks for themselves in connection 
with and as an incident to any kind of nontransportation enterprise of 
their own, whether it be manufacturing, distribution, agriculture 
extracting, service, or otherwise. In other words, the council is an 
organization for all those who operate trucks “as an incident to or in 
furtherance of any individual or commercial enterprise other than the 
business of transportation for hire,” and devotes its interest to such 
private operation of trucks by industry or agriculture in the movement 
of its own raw materials or supplies, delivery of its own products, 0: 
otherwise, which make up approximately 87 percent of the com- 
mercial motor vehicles on the streets and highways today. 

The council includes no for-hire carrier membership or interest, 
and is the only national organization devoted independently and 
exclusively to the interests of private truck operators as such. Its 
membership consists of both large and small businesses and organi- 
zations thereof throughout the country. 

Private trucks are operated by industry and agriculture over the 
streets and highways as an integral part. of all kinds of activity, farm- 
ing, mining, lumbering, fishing, manufacturing, and processing, «is- 
tributing at wholesale and retail, and servicing. Such vehicles are 
yperated as an incident to these other primary businesses, as a part 


of the 
distril 
of a. 
specia 
which 
class. 
found 


or ser 
In s 
in cor 
prise 
him a 
Mo 
intere 
The t 
activi 
or hig 
trans] 
intere 
lems ! 
privat 
systel 
porta: 
busin 
Th 
1950, 
prime 
sentir 
Truck 
to an 
truck 
defini 
Co. a 
tatior 
busin 
carrie 
ing i 
truck 
of his 
by th 
three. 
et al, 
sion ( 
Court 
of it, 
in the 
Th 
at thi 
(TI 





000 


S on 
h to 
Hon 
ung 
Il as 
vs of 
ata 
and 


here 
Ss no 
nent 


son 
ning 


ners, 


TIVE 
UCK 


n H 
nent 
uncil 


‘rs Is 
rate 
tion 
se of 
ture 
is an 
or in 
ne the 
such 
ment 
Ss, OF 


com- 


rest, 
and 
Its 


gani- 


r th 
farm- 
. dis- 
s are 


part 


DOMESTIC LAND AND WATER TRANSPORTATION 697 


of the supply line, of the assembly line, as a necessary element of the 
distribution of the resulting product, or as a tool in the performance 
of a particular service. In large part they perform services of a 
specialized character in locations, at times, and under conditions 
which are not and cannot be duplicated by for-hire carriers of any 
class. ‘They perform a service economically, the final cost of which is 
found in the price which the consuming public pays for the commodity 
or service involved. 

In short, the private truck operator is anyone who operates trucks 
in connection with and as an incident to a nontransportation enter- 
prise in which he is engaged. Section 203 (a) (17) of the act calls 
him a “private carrier of property by motor vehicle.” 

Most of the council membership, however, both large and small, are 
interested in all phases of transportation—for-hire as well as private. 
The typical council member, in the conduct of his primary business 
activity, is the purchaser of for-hire transportation—air, water, rail, 
or highway—in an amount far greater than the cost of the private 
transportation service which he himself provides. We are, therefore, 
interested in over-all transportation problems, whatever those prob- 
lems may be, and in the continued maintenance of a financially sound, 
privately owned, and adequately functioning national transportation 
system, as well as in the continuation of those particular private trans- 
portation facilities found necessary in the conduct of our individual 
business enterprises. 

The council filed a statement with your committee on July 28, 
1950, during the course of the earlier Senate Resolution 50 hearing, 
primarily in reply to certain suggestions then made by a witness repre- 
senting the regular common carrier conference of the American 
Trucking Associations, Inc., that council statement being devoted 
to an explanation of the variety and importance of private motor 
truck operation, and the propriety and adequacy of the private carrier 
definition as then interpreted by the Commission in the Lenoir Chair 
Co. and Schenley Distillers Corp. cases. ‘The Commission’s interpre- 
tation of that definition, as clearly establishing the so-called primary 
business test (a simple, common-sense rule that a person is a private 
carrier, and not a common or contract carrier, if he is not really engag- 
ing in the transportation business as such, but instead is operating 
trucks only as a bona fide incident to a nontransportation enterprise 
of his own, and that which of these he is doing is to be determined 
by the total facts in each case) has since been affirmed by a statutory 
three-judge Federal court in Brooks Transportation Company, Inc. 
etal. v. United States of America and the Interstate Commerce Commis- 
sion (93 F. Supp. 517). We have here a copy of the full text of that 
Court’s opinion and in view of the great importance and significance 
of it, we respectfully suggest and ask that you insert it at this point 
in the record of this hearing. 

The Cuarrman. Without objection, it will be inserted in the record 
at this point. 

(The Court’s opinion referred to is as follows:) 
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Unirep States Districr Court ror THE EastTeRN District or Vircini, 
Civil Action No. 1149 


Brooxs TRANSPORTATION ComPANY, INcoRPORATED; A. B. & C. Moror Traws- 
PORTATION CoMPANY, INCORPORATED, AND M. & M. TRANSPORTATION (oy. 
PANY, PiLarntirrs, Versus Unirep States or AMERICA, AND INTERSTArTp 
ComMMERCE COMMISSION, DEFENDANTS 


(Argued September 22, 1950. Decided before Dobie, circuit judge, and Hutchesoy 
and Bryan, district judges.) 
Dosis, Circuit Judge: 

This is a suit to enjoin, vacate, and set aside orders of the Interstate Commerce 
Commission, dated May 27, 1948, and June 21, 1948. The order of May 27. 
1948, was entered in the Commission proceeding entitled Lenoir Chair. Compan, 
Contract Carrier Application, Docket No. MC-96541, and the order of June 2]. 
1948, was entered in Schenley Distillers Corporation Contract Carrier Application. 
Docket No. MC-107079. 

By application filed with the Commission on March 25, 1946, Lenoir Chair 
Company of Lenoir, North Carolina, (hereinafter referred to as Lenoir), sought a 
permit authorizing continuance of operation as a contract carrier by motor vehicle. 
over irregular routes, in interstate or foreign commerce for the transportation of 
furniture of its own manufacture and of materials, supplies, and machinery used, 
or to be used, in the manufacture of furniture, throughout a territory embracing ai! 
points in fifteen States and the District of Columbia. The application alleged that 
the motor vehicle operations involved were not those of a common or contract 
carrier but constituted private carriage only, and in order to secure a determination 
of this question by the Commission, it requested that the application be dismissed 
for want of jurisdiction, otherwise that it be granted a permit to engage in the 
operations described in the application. This is a correct method of securing a 
casecninetien of its status. Schenley Distillers Corp. v. United States, 326 U.S 
432, 

The application was assigned for hearing before an examiner of the Commission 
and hearing was held September 19, 1946. The evidence submitted by applicant 
related solely to the question of applicant’s status. On December 23, 1946, the 
report recommended by the examiner was served on the parties to the proceedings 
This report contained a finding that the applicant’s operations were those of a 
private carrier and recommended that an order be entered dismissing the applica- 
tion. Thereafter, on February 11, 1947, exceptions were filed to the examiner’s 
proposed report and recommended order by certain protestants and interveners 
and following replies to the exceptions by applicant and certain other interveners 
the Commission by Division 5, on May 27, 1948, issued its report in which the 
conclusion was reached that applicant was not a common carrier or a contract 
carrier but was a private carrier. 

Schenley Distillers Corporation (hereinafter referred to as Schenley) filed its 
application with the Commission May 7, 1946, seeking a permit to operate in 
interstate or foreign commerce as a contract carrier by motor vehicle over irregular 
routes in the transportation of alcoholic liquors of its own manufacture or that 
of its subsidiaries, and of materials and supplies used in their manufacture and 
sale throughout a territory including all points in fourteen States and the District 
of Columbia, The application alleged that the operations involved were those o/ 
private carriage and not common or contract carriage and requested the Commis- 
sion to dismiss the application. The purpose of the application, just as that filed 
by Lenoir, was to secure a determination of the applicant’s status with respect to 
whether it was a private carrier or a common or contract carrier. . 

The application was heard by an examiner of the Commission on September 5 
1946, at which evidence was introduced by applicant which related only to 
status. On March 11, 1947, the report recommended by two Commission exal- 
iners was served containing a finding that the proposed operation by the apolican' 
was that of a contract carrier by motor vehicle and not that of a private carrier 
They further found that applicant had failed to establish that the operations 
involved would be consistent with the publie interest and the National Transporta- 
tion Policy and recommended that an order be entered denying the application. 
Thereafter, on March 14, 1947, exceptions ‘were filed to the examiner’s proposed 
report and recommended order by applicant and an intervener to which replies 
were duly filed by certain intervening protestants. On June 21, 1948, the Com- 
mission, by Division 5, issued its report which contained conclusions differing 
from those recommended by the examiners. In its report Division 5 (one of Ils 
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three: members dissenting) found that applicant’s operations were not those of a 
common or contract carrier by motor vehicle as defined by the Act and dismissed 
the application. This finding, it will be observed, had the effect of holding that 
applicant Was a private carrier. 

Being dissatisfied with the decision of Division 5, certain intervening pro- 
testants, including some of the intervening plaintiffs herein, filed petitions in both 
the Lenoir and Schenley proceedings requesting reconsideration by the entire 
Commission and oral argument. By order dated January 3, 1949, the Commission 
reopened both proceedings for oral argument and denied the petitions in all other 
respects. Since the proceedings in each case presented similar issues, the ap- 
plications of both Lenoir and Schenley were heard together on oral argument before 
the entire Commission on April 21, 1949, and were disposed of in one report. Fol- 
lowing the oral argument and after careful and thorough consideration of the issues 
involved, the Commission (one Commissioner dissenting and two others neces- 
sarily absent and not participating in the proceeding) found that both Lenoir and 
Schenley were not common or contract carriers by motor vehicle as defined by the 
Act, and that the applications should ke dismissed. In view of the fact that the 
prior orders of Division 5 dismissing the applications were not vacated or set aside 
and remained in full foree and effect, no further order was entered in either pro- 
ceeding. 

After these findings by the entire Conmission, this suit was brought to enjoin 
and set aside the orders of Division 5 which held Lenoir and Schenley to be private 
carriers. 

The facts in the case are not in dispute. The only question involved is one of 
law, namely, did the Commission err in finding that Lenoir and Schenley were not 
common ¢arriers as defined in Part II of the Interstate Commerce Act (hereinafter 
called the Act), Section 203 (a) (14), or contract carriers as defined in Section 
203 (a) (15), but private carriers as that term is defined in Section 203 (a) (17) 
of the Act (49 U.S. C., sec. 303 (a) (14), (15) and (17)? 

The pertinent provisions of the statute involved in this case are found in 
Section 203 (a) which provide that as used in Part II of the Interstate Commerce 
Act: 

“(14) The term ‘common carrier by motor vehicle’ means any person which holds 
itself out to the general public to engage in the transportation by motor vehicle in 
interstate or foreign commerce of passengers or property or any class or classes 
thereof for compensation, whether over regular or irregularroutes, * * * 

“(15) The term ‘contract carrier by motor vehicle means any person which, 
under individual contracts or agreements, engages in the transportation (other than 
transportation referred to in paragraph (14) and the exception therein) by motor 
vehicle of passengers or property in interstate or foreign commerce for compen- 
sation. 

“(17) The term ‘private carrier of property by motor vehicle’ means any 
person not included in the terms ‘common carrier by motor vehicle’ or ‘contract 
carrier by motor vehicle’, who or which transports in interstate or foreign com- 
merece by motor vehicle property of which such person is the owner, lessee, or 
hailee, when such transportation is for the purpose of sale, lease, rent, or bailment, 
or in furtherance of any commercial enterprise.” 

The facts as to Lenoir and Schenley, as found by Division 5, may be briefly 
summarized: Lenoir operates five trucks in long-distance hauling and six or seven 
trucks in interplant service. It transports furniture from its plants to customers 
in the States named in the application, and whenever possible these vehicles are 
loaded on return with commodities used by applicant in its plants. Apparently 
at one time it did haul commodities for others, that is, persons other than itseif 
or its customers, but this practice was discontinued some years ago, and applicant 
now transports and desires to transport out-bound, in interstate or foreign com- 
merce, only its finished furniture to its factories. Of its total annual production, 
approximately $3,000,000, only between fifteen and twenty percent has been 
transported in its own trucks, the balance being transported by rail and motor 
common carriers. Its sales are made f. 0. b. its factories. When it delivers furniture 
in its own vehieles it adds to this factory price a charge comparable to the charges 
of rail or motor carriers who are also used to the same destinations, and shows this 
figure separately on the invoice. This is done in order that the delivery price at 
destination will be the same whether the furniture moves in applicant’s vehicles or 
is transported by a carrier for hire and also “so as not to be unfair competition to 
any other carrier.’’ Supplies and materials used by applicant are usually pur- 


chased f. 0. b. origin, although sometimes a freight allowance is made by the 
supplier. 
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For some years Lenoir has maintained an account which reflects the income ayd 
expenses incurred in the operation of its trucks. Its representative was not cert ai) 
how this account reflected transportation performed by its own vehicles when sup- 
plies are purchased f. 0. b. origin, Where a freight allowance is granted, however. 
this amount is shown. On out-bound shipments, the amount collected, equal ty 
the motor or rail rate, is shown. During the last six months of 1945 this account 
showed an income of $15,412.76 and expenses of $21,935.89, or a loss of $6,523.13. 
The total miles traveled during this period was 102,350. Total income for the 
first six months of 1946 was $13,461.33, and total expenses were $25,684.25, or 
loss of $12,222.92. The total distance traveled in this period was 102,670 miles. 

In many instances Lenoir’s vehicles return empty to its plants. Thus the pos- 
sibility of a return haul influences to some extent Seats determination whether it 
will use its own vehicles for the out-bound transportation of its furniture to 
particular destinations. It is claimed, however, that this considereation is not 
absolutely controlling because considerations such as the needs of the customers 
the availability of for-hire carriers, the expedition of delivery and good wil! 
are also given weight. Lenoir does not hold itself out to the general public or 
to anyone as a common carrier by motor vehicle. Neither are its services available 
to anyone as a contract carrier by motor vehicle under individual agreements or 
contracts. It desires only to continue the business of transporting its own manu- 
factured products to its customers and to return to its plants supplies and mater- 
ials used by it in its furniture manufacturing business. 

Schenley now owns thirty-two tractors, thirty-one semi-trailers, and one service 
truck. It rents garage facilities at Lawrenceburg near the distillery of one of its 
subsidiary corporations, Schenley Distillers, Inc. At Lawrenceburg, it employs 
drivers and mechanics, and also a transportation engineer who superintends and 
manages the motor operations. At the time of the hearing herein in September, 
1946, its motor operations were confined to service to and from the Lawrenceburg 
distillery of Schenley Distillers, Inc. However, Schenley intends to operate to 
and from other of its subsidiary corporations. 

In 1945, the motor vehicles then owned by Schenley Motor transported less 
then 0.05 percent of all shipments moving to and from three of applicant’s sub- 
sidiary corporations. While this record does not disclose the present percentage 
of traffic handled by Schenley’s vehicles, apparently it is aubstantially the same 
as that in 1945. 

Schenley purchases and takes title to the entire output of case liquors of its 
subsidiary corporations at the distilleries. All out-bound transportation per- 
formed by Schenley’s vehicles consists of the movement of packaged liquor sold 
by Schenley to various purchasers. 

When packaged liquor sold by Schenley is transported to the purchaser by rail 
and motor common carriers, it is sold f. o. b. point of origin. However, when it 
moves into Schenley’s vehicles, it is sold f. o. b. destination. The price of pack- 
aged goods delivered directly to the purchaser in Schenley’s vehicles is the selling 
price at origin plus a sum roughly equivalent to the rail rate from origin to desti- 
nation. Thus a uniform delivery price is maintained in all instances regardless 
of the method of transportation utilized by the customer. 

All expenses incurred in the operation of its vehicles including repairs, the 
wages of drivers, mechanics, and other of its employees, are paid by Schenley and 
accounted for in its books. Claims for loss and damage of packaged liquor are 
filed with and, if warranted, paid by Schenley. Should a purchaser file a loss or 
damage claim with one of Schenley’s subsidiary corporations, it would be for- 
warded to Schenlev for investigation and adjustment. 

When Schenley’s vehicles are utilized for the described out-bound service, 
no bills of lading are issued nor is any contract of transportation entered into 
between Schenley and any other party. Information with respeet to origin, 
destination, consignee, and weight is recorded on what is known as a ‘“‘Schenley 
Affiliates Trip Sheet”? by the traffic department of the particular subsidiary 
corporation which distilled the liquor. Eight copies of this trip sheet are mad 
but nowhere thereon is there any stated or segregated amount for transportation. 
The traffic managers of Schenley’s subsidiaries, while not employees of Schenle) 
are under the supervision of Schenley’s general traffic manager. 

All distillery supplies such as bottles, labels, corks, acids, soda ash, corn steep 
liquor, caramel, and concentrates, are purchased f. 0. b. point of origin apparent!) 
by Schenley’s subsidiary corporations. Schenley’s vehicles handle an occasiona! 
in-bound movement of these distillery supplies at the request of the traffic manager 
of the particular subsidiary corporation. As stated, the traffic manager of the 


various subsidiary corporations are not employees of Schenley but are under t! 
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supervision of Schenley’s general traffic manager. None of the expenses incurred 
in the operation of Schenley’s vehicles even in this in-bound service is charged 
against any of its subsidiary corporations. When these in-bound supplies reach 
the subsidiary corporation, they are carried in its inventory. As is the case with 
all out-bound transportation, no bills of lading are issued nor is any contract of 
transportation entered into between Schenley and any other party, but all per- 
tinent information is listed on a “‘Schenley Affiliates Trip Sheet.” 

We think the Commission’s interpretation of the Act, and its holding that both 
Lenoir and Schenley are private carriers, is correct on the score of reason and 
authority and in the light of the history and manifest purposes of the Act. The 
injunction sought by plaintiffs must, therefore, be denied and their civil action 
must be dismissed. 

The Commission, in deciding that Lenoir and Schenley were private carriers, as 
opposed to contract carriers or common carriers, applied what is known as the 
primary business test. In other words, if it is established that the primary business 
of a concern is the manufacture or sale of goods which the owner transports in 
furtherance of that business and the transportation is merely incidental thereto, the 
carriage of such goods from the factory or other place of business to the customer 
is private carriage even though a charge for transportation is included in the 
selling price or is added thereto as a separate item. The Commission has so held 
consistently in its interpretation of the statutory provisions regulating the various 
categories of motor carriers. See, Congoleum-Nairn, Inc., Common Carrier 
Application, 4 M. C. C. 619; Swanson Contract Carrier Application, 12 M. C. C 
516; Murphy Common Carrier Application, 21 M. C. C. 54; Dull Contract Carrier 
Application, 32 M. C. C. 158, Woitishek Common Carrier Application, 42 M. C. 
193. 

In the Woitishek case (discussed at length in all the briefs before us), the pri- 
mary business test, as a criterion for distinguishing between (on the one hand 
private carriers and (on the other hand) contract and common carriers was care- 
fully reexamined and reanalyzed by the Commission, and the conclusion was 
reached: 

“After careful reconsideration of the entire subject, * * * that we should 
continue as in the past to determine all issues of for-hire versus private carriage 
on the basis of the operator’s primary business.”’ 

Though the question here involved is one of law, it is well settled that the courts 
should give great weight to the Commission’s interpretation of the Act. Thus, in 
Levinson v. Spector Motor Co., 330 U.S. 649, 672, Mr. Justice Burton said: 

“As conclusions of law, these do not have the same claim to finality as do the 
findings of fact made by the Commission. However, in the light of the Com- 
mission’s long record of practical experience with this subject and its responsibility 
for the administration and enforcement of this law, these conclusions are entitled 
to special consideration.” 


See, also United States v. American Trucking Association, 310 U. 8S. 534, 549; 
Colgate-Palmolive-Peet Co. v. United States, 320 U. S. 422, 426; McLean Trucking 
Co. v. United States, 321 U. S. 67, 87-89; Norwegian Nitrogen Products Co. v. 
United States, 288 U.S. 294, 315. 

It might be well to emphasize at this point that in the instant case both Lenoir 
and Schenley transport in their own motor vehicles property which they (or in 
the case of Schenley, its subsidiaries) manufacture and own at the time the trans- 
portation services are performed. They carry for no one ebse and do not hold 
themselves out to do so. The goods transported are for sale and in furtherance of 
their primary business of manufacturing. While a charge for transportation is 
either included in the sales price of their goods or is added to the selling price as a 
separate item, in either event no charge is made for the transportation as such. 
Neither company is primarily engaged in the transportation business. The facts 
show that they transport only a very small percentage of their total products, 
and that the cost of the transportation exceeds the revenue derived therefrom. 
Measured by the test contained in the statute, the Commission, we think,.has 
found correctly that neither Lenoir nor Schenely is either a contract carrier or a 
common carrier, but each is a private carrier. 

The Commission’s application of the primary business test as a criterion for 
distinguishing between common and contract carriers on the one hand and private 
carriers on the other hand, has been quite generally upheld by the courts. In 
Interstate Commerce Commission v. Clayton, 127 F. (2d) 967, 969, Circuit Judge 
Phillips stated: 

‘He does not hold himself out to the general public to haul coal for compen- 
sation. He does not haul coal for compensation to fill particular orders or under 











702 DOMESTIC LAND AND WATER TRANSPORTATION 


individual contracts or agreements. He has indulged in no subterfuge or desig), 
to avoid the requirements of Part II of the Interstate Commerce Act. The os; 
of the coal and transportation is $5.57 per ton. He sells it for $8.50 per jon. 
Thus he realizes a profit, both from the transportation and from the sale of {he 
coal, the margin of profit being large enough to cover both. 

“We conclude he is engaged in the bona fide coal business; tha the transports 
coal of which he is the owner for the purpose of subsequent sale and in furtherance 
of a commercial enterprise; and that the trial court was warranted in finding that 
he is a private carrier.” 

In Interstate Commerce Commission v. Tank Car Oil Corporation, 151 F. (2d 
834, 837, Circuit Judge Waller said: 

“We think that Congress not only intended to say, but said, that if a person, in 
good faith, transports his own property for the purpose of sale or in furtherance 
of his own commercial enterprise he is a private carrier and, therefore, is not subject 
to the provisions of the Act.” 

‘ ae Circuit Judge Collet remarked, in Beggs v. Kroger Co., 167 F. (2d) 700, 
702-703: 

“The defendant was not a common carrier or a contract carrier, but it was a 
private carrier of property by motor vehicle if defendant was engaged in the 
transportation of goods in interstate commerce for the purpose of sale or in 
furtherance of any commercial enterprise.” 

In A. W. Stickle Co. v. Interstate Commerce Commission, 128 F. (2d) 155, 160-161, 
cert. den. 317 U. 8. 707, where the factual pattern warranted a different conclusion, 
Circuit Judge Phillips was careful to point out: 

“The transportation is not merely incidental to the business of selling lumber. 
It is a major enterprise in and of itself. The major portion of Stickle & Company's 
capital investment is in that enterprise, and the major portion of its payroll goes to 
employees engaged in that enterprise.” 


And see the dissenting opinion of Circuit Judge Huxman in this case. 

Opposed to these cases is Interstate Commerce Commission v. Jamestown Sterling 
Corporation, 64 F. Supp. 121, decided by a single District Judge. And, cf. 
Interstate Commerce Commission v. Pickard, 42 F. Su Pp. 351. In Schenley Distillers 
Corporation v. United States, 61 F. Supp. 981, 988, aff’d. 326 U. S. 432, a subsidiary 
corporation engaged solely in transporting for its parent corporation and other 
subsidiaries was held to be a contract carrier, but Circuit Judge Maris was careful 
to note: 

“Tn each of these as well as many other cases cited in which it was necessary to 
determine whether the carriage was for hire or was private carriage it was found 
helpful to determine whether the primary business was the supplying of trans- 
portation or whether the transportation was merely incidental. The problem 
there requiring solution does not concern us since in this case it is undisputed 
that the primary and indeed sole business of Motor Division is that of trans- 
portation.” 

Counsel for plaintiffs here point out that under the statutory definitions one is a 
private carrier only if one is ‘‘not included in the terms ‘common carrier by motor 
vehicle’ or ‘contract carrier by motor vehicle.’’’ This is true, and equally true is 
it that the term “compensation” is found only in the statutory definitions of 
common carrier and contract carrier, not in the definition of private carrier. 
But it does not follow, as plaintiffs contend, that wherever compensation, direct 
or indirect, is found, the carrier is (with only those exceptions made express in the 
Act) a common carrier or a contract carrier. 

Plaintiffs are here attributing to the term “‘compensation”’ a mystical significance 
which the term does not possess. There are fallacies in this connection even if 
resort be had, as plaintiffs wish, to mere mechanical logic and a purely analytical 
interpretation of the terms used in the statutory definitions. hus, the clause 
“‘when such transportation is for the purpose of sale, lease, rent, or bailment, or in 
furtherance of any commercial enterprise’ appears (a) in the definition of privat: 
carrier, but not (b) in the other two definitions, common carrier and contract 
carrier. Accordingly, by this same logic, the basic difference between (on the one 
hand) common carriers and contract carriers and (on the other hand) private 
carriers, is whether or not the “transportation is for the purpose of sales, lease, 
rent or bailment, or in furtherance of any commercial enterprise.’’ Possibly, 
this confused thinking of plaintiffs may be due somewhat to the fact that at 
common law, the common carrier of goods must carry for a compensation. >¢e, 
Dobie, Bailments and Carriers, 296, 300, 304. 

The history of the Act, we think, completely demolishes the validity of plain- 
tiff’s compensation criterion and supports the Commission’s criterion of Primary 
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business purpose. In the “Hearings before the Committee on Interstate Com- 
merce, United States Senate, 74th Congress, Ist Session on S. 1629” (Government 
Printing Office, Washington, 1935), page 86, the late Commissioner Joseph B. 
Eastman testified as follows in response to questions asked by Senators Hastings 
and Wheeler (as to whether the proposed bill to regulate motor carriers would 
regulate the transportation by owners of their own goods being transported to 
their customers) : 

“Well, I was going to say that in instances where the trucker actually buys 
the products which he transports, if that is a bona fide transaction and not merely 
a device to evade regulation, he would be a private carrier.” 

Representative Holmes, in explaining the provisions of the Act to Members of 
the House, said: 

“In other words, the department stores in Washington that may sell a bill of 
goods to be delivered in Philadelphia, New Jersey, or Massachusetts, do not come 
under the —— of this bill because they are private owners of motor vehicles.” 

Again, during the debate on the Act, Senator Wheeler pointed out: 

“The definition of ‘private carrier of property by motor vehicle’ is transferred 
by the Committee from a later section and applies to persons transporting their 
own goods in their own vehicles for commercial purposes. The only regulation 
to which such carriers are subjected is that with respect to the maximum hours of 
service and qualifications of employees and the safety of operation and equip- 
ment—section 204 (a) (3).” 

To like effect is the statement of Senator Reed: 

“T think the time may come when we shall have to regulate the transportation 
of private property by the owner of such property when it is transported for 
commercial pu s. But I fully concur in the statement of the chairman of 
the committee that there is nothing in the bill which undertakes to do it.” 

Again, note the dialogue between Senators McKellar and Wheeler: 

Mr. McKe.uar. “To use the illustration I gave a while ago, if a private con- 
cern in Memphis, Tenn., desires to deliver its goods to the South, in Mississippi, 
or to ee in Arkansas, it may do so without coming within the provisions 
of the bi 

Mr. Wueeer. “Exactly. The most attempted to be done—that has not 
been done—is to try to regulate the safety conditions. There is a provision in 
the old law, which remains the same with respect to safety provisions.” 

Finally, in this connection, it may be noted that, by a vote of 54 to 21, the 
Senate rejected the so-called Shipstead Amendment. Senator Shipstead pro- 
posed to add to the bill S. 2009 a clause amending the Federal Trade Commission 
Act to make it a violation of law “for any person, partnership or corporation to 
so fix the price at destination of any goods or commodities transported in com- 
merce, that such price includes a charge for transportation, based upon railroad 
rates, for any part of the transportation of such goods or commodities which was 
not conducted by railroad.’’ Congress also rejeeted the so-called Miller-Wads- 
worth amendment in favor of the compensation test. Nor has Congress, evidently 
quite aware of the consistent practice of the Commission in applying the primary 
business test in determining the statutory status of carriers, ever amended the 
Act so as to negative this practice. If the compensation test should be rigidly 
applied, it is not difficult to foretell the vast volume of cases which would thereby 
be cast on the already heavily burdened Interstate Commerce Commission. 

We deem it not inappropriate to consider what might be called the economic 
approach to the problem before us, in the light of what might be called the felt 
needs and the best interest of the interstate carriers of goods by motor vehicles. 
In our considered judgment, such an approach strongly favors the primary bust- 
ness test as against the compensation test. And the problem before us is pre- 
eminently one that should be solved not by theoretical abstractions or by excur- 
sions into juristic semantics but rather by practical common-sense. Just what 
type or measure of compensation was intended by Congress to bring the carriage 
within Section 203 (a) (14) or (15) is best ascertained by the primary business 
fest. And, in the application of this test, the motive to profit by the carriage and 
the relation of the carriage to the business involved are important elements. 

Though the point was not stressed by counsel for plaintiffs, either in the briefs 
orin oral argument, we think it well to state that we see nothing in the instant 
case even tending to show that Schenley is attempting by subterfuge to evade 
the impact of the decision in Schenley Distillers Corporation v. United Slates, 
61 F. Supp. 981, affirmed in 326 U. S. 432. 
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In considering the reasons why commercial concerns, such as stores or factories, 
having goods for sale, should resort to transporting them in their own motor 
vehicles, the Commission stated (Sheet 12, Exhibit G to the Complaint herein): 

“Tt is recognized that there are a number of very good reasons, apart from a 
desire to set up a separate business for profit, which prompt mercantiie, or com- 
mercial concerns to conduct all or a portion of their own motor operations rather 
than to rely upon the services of for-hire carriers. Not the least among these 
reasons is the matter of good will fostered by the prompt and efficient delivery of 
rush orders to customers. Other advantages accruing to a private carrier flow 
from its absolute control over, and exclusive use of, the motor equipment assuring 
(1) the absence of congestion at loading docks, (2) the safe arrival of goods not 
mixed with goods of other shippers and not exposed to extra or inexperienced 
handling, and (3) on-time deliveries of finished goods at customers’ doors and of 
raw materials and supplies at its plant. The use of its own equipment also en- 
ables a private carrier to avoid expensive packaging sometimes necessary when 
shipment is by motor common carriers.” 

The application of plaintiffs for an injunction and for a judgment vacating and 
setting aside the instant orders of the Interstate Commerce Commission is denied 
and the complaint “pee is dismissed. 

Complaint dismissed. 

Mr. Orr. That decision has also been affirmed by the United 
States Supreme Court without opinion, 340 U. S. 925. The situa- 
tion, therefore, now is that the definition of private truck operations 
in the Interstate Commerce Act has been very clearly interpreted 
and established, under a test which is intelligible and practicable. 

There is no specific suggestion in any of the bills now the subject 
of hearing of any change in the private carrier definition. We strongly 
maintain that no ehange in definition isneeded or desirable. — In our 
discussion of S. 2362 we will bring out the effect of that bill in throw- 
ing the meaning of the definition into confusion. Should any such 
change come under consideration by your committee, we request 
your consideration of our July 1950 statement and the position and 
suggestions set out therein (hearings before the subcommittee on 
Domestic Land and Water Transportation, 8ist Cong., 2d sess., pur- 
suant to S. Res. 50, beginning p. 1544). We shall comment briefly 
here on four bills, S. 2357, S. 2361, S. 2362, and S. 2363. 

* * * * * * * 


Mr. Orr. S. 2362 proposes amendment of the act which would 
(Sec. 229(a)) restrict operations by private motor carriers, and 
would (Sec. 229(b)) restrict leasing operations of for-hire motor 
carriers. To both paragraphs of the bill, the council is opposed. 

Having little idea of the exact intent of the proposed Sec. 229(b), 
we cannot suggest substitute language therefor; as written, it is prob- 
able that its effect goes far beyond anything its framers intended. 
As written, the paragraph would prohibit bona fide equipment inter- 
change among authorized for-hire motor carriers, to which interchange 
there is, to the best of our knowledge, no objection; such interchange 
is necessary for purposes of economy and service and its elimination 
would be without benefit. A second objectionable result of the para- 
graph would be the prevention of a for-hire motor carrier meeting his 
equipment requirements in whole or in part by lease (other than from 
other authorized carriers) rather than ownership, a restriction not 
imposed on other transportation agencies and with no justification 
as to motor carriers. Substantial business enterprises have been 
established whose sole activity is the leasing of motor vehicle equip- 
ment to the actual operators thereof; such lease or rental businesses 
have been built up over a considerable period of time, meet a real 
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need on the part of for-hire motor carriers, and to our knowledge are 
the source of no alleged abuse. That type of business enterprise 
and the carriers who depend upon it should not be penalized arbi- 
trarily in the absence of a compelling reason for such action. 

Paragraph (b) of section 229 would further prohibit any leasing of 
motor vehicle equipment by common or contract motor carriers from 
a private truck operator, w ‘hether that lease be a trip lease or a long- 
term lease. Instances exist of bona fide private truck operation on a 
seasonal or other intermittent basis, resulting in idle equipment being 
available for the performance of transportation service over substantial 
periods of time. We know of no good reason for prohibiting the use 
of such equipment by for-hire motor carriers on a long-term basis; none 
of the alleged abuses of so-called trip leasing exist in that practice. 

Paragraph (b) of section 229 also prohibits trip leasing of equip- 
ment from private operators to common or contract motor carriers 
and it is possible that such prohibition was the primary purpose of 
this paragraph. We particularly direct the committee’s attention to 
the fact that this whole subject of trip leasing and the regulation or 
limitation of that practice, has been before the Commission recently 
in a formal proceeding, Ex Parte MC-43, Lease and Interchange of 
Vehicles by Motor Carriers, and that the Commission’s order therein, 
which has the practical effect of prohibiting trip leasing, is now the 
subject of various actions in the Federal courts as yet undecided. In 
these circumstances no action on the subject should be taken by 
Congress pending decisions in those cases. If, when the final out- 
come of the Commission and Court proceedings is known, Congress 
still feels that further legislation is necessary, it is time enough to 
consider such provisions. 

Senator Bricker. Those still in the district courts? 

Mr. Orr. There has been appeal pending from the district court 
to the Supreme Court. 

Senator Bricker. When are they likely to be decided, do you 
know? 

Mr. Jersma. Not before the end of this year. 

Mr. Orr. Paragraph (b) of section 229 also overlooks the existence, 
importance, and conditions of use, of specialized motor vehicle equip- 
ment. Common examples of such equipment are found in the field 
of transportation of petroleum products, of certain chemicals, and of 
dangerous articles. Motor vehicles used for such transportation 
often are expensive pieces of equipment, beyond the ability of many 
for-hire carriers to own, particularly if used. only intermittently as 
calls for such service may be received. ‘They may require specialized 
and expert maintenance service, for example in cleaning. Such 
vehicles commonly are owned by the manufacturers and shippers of 
the products involved, and aré4eased to motor carriers as individual 
hecessity arises; such leases on occasion may be for extended periods 
of time, but more commonly are for single trips or for a short series 
of movements. The situation is similar to that found in rail trans- 
portation; specialized equipment is owned by private industry (in the 
absence of the carriers maintaining and holding themselves out to 
furnish such equipment) and made available to the actual rail carriers 
under some lease or rental agreement. Prohibition of a similar ar- 
rangement in the field of motor carriage could result only in the insti- 
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tution of private transportation service to meet the particular sery ice 
demand involved. 

Senator Bricker. That is particularly true in regard to the pres- 
surized trucks? 

Mr. Orr. That is one. There are many others. 

Senator Bricker. What others? 

Mr. Orr. Various types of chemicals which require special equip- 
ment either for loading or unloading. The construction of vehicles 
for petroleum, chemicals and dangerous articles generally are the 
principal fields in which the situation exists to a great extent. 

Senator Bricker. There is not much leasing in the milk industry? 

Mr. Orr. Not trip leasing. There may be long-term leasing. The 
necessities of the service are such that the milk industry builds or buys 
trucks and leases them to the carrier. 

Summarizing our objections to proposed Section 229, paragraph (|), 
that paragraph would eliminate interchange practices and arrange- 
ments, it would eliminate bona fide truck leasing or rental businesses, 
it would eliminate long-term leasing from private truck operators to 
for-hire motor carriers, it would pass upon questions of trip leasing 
prematurely in view of the present status of Commission and court 
cases, and it would make impossible economical use of specialized 
motor-vehicle equipment. 

Section 229 (a) sets out proposed restrictions on private truck opera- 
tion and gives the Commission certain additional authority with respect 
thereto. The term “primary business”? in connection with private 
truck operations has been used in Commission and court decisions to 
contrast the operation of a business other than trasnportation for hire 
(private truck operation) with the business of for-hire transportation 
Its use and denotation in such circumstances are established and under- 
stood. The use of that same term in this section may leave the impli- 
cation of other business activities of a private truck operator beyoud 
those involved in what the Commission might find to be a so-called 
“primary business,’’ a portion of the business activities of a private 
truck operator. The use of the same term “primary business” in : 
new context, if to be given any meaning, may leave the implicatio: 
that the Commission is to segregate and draw a distinction between 
the nontransportation activities or phases of the business of a private 
truck operator, and select some one such phase as the so-called primar) 
business and as the only one in connection with which private truck 
operations can be conducted. The Commission now has authority 
to draw a line of demarcation between the primary business of 2 
private truck operator and the business of transportation; it exercises 
that authority in a continuing line of cases. There is no need of any 
further statutory provision intended to convey a comparable authority, 
and there is objection to any provision intended to substantially widen 
that authority. There are hundreds of thousands of private motor 
truck operators, operating subject to the Commission’s jurisdiction, 
the primary business of each may differ in some detail from that of all 
others, and furthermore may be the subject of frequent change. The 
administrative burden on the Commission of making a determination 
with respect to any appreciable number of these operations, and of 
modifying such determination from time to time as occasion might 
make necessary, would dwarf the administrative burden of all the 
Commission’s other activities. Failure to make such modification 4s 
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required would strait-jacket the truck operations of innumerable 
private businesses and of farmers as well—amount to denial of the right 
of private truck operation in its usual scope. 

Under the present law and Commission and court decisions, as we 
have pointed out, the “primary business test’? has been clearly 
established and applied, and the vague and confusing language in this 
proposed new section 229 (a) would mean a whole new era of con- 
fusion, controversy and litigation over the extent if any to which it 
changes the law as it now exists—and all without accomplishing any 
desirable end. An entirely suitable and practicable procedure has 
already been established under existing law for determining when truck 
operations are common, contract, or private, respectively. The 
Commission already has authority and procedure for determining 
when truck operations are or are not a bona fide incident to a primary 
nontransportation business of the operator, and if this vague and 
ambiguous new provision were enacted, attempts to give it meaning 
would throw into question the established interpretations of the law, 
and the established procedure, and throw both industry and the Com- 
mission into an entirely unnecessary and gravely objectionable turmoil 
that would last longer than any of us here could foresee. 

The language of section 229 (a) “or permit the operation of’ and 
‘nor shall any motor vehicles customarily used in such transportation 
be operated by such private carrier,” seems again to deal with the 
leasing situation—depending upon the interpretation given to the 
phrase “customarily used,” prohibiting both leasing of equipment by 
private carriers to for-hire carriers, and leasing by for-hire carriers to 
private carriers. We doubt that any adequate consideration has been 
given to this latter phase of leasing activity. 

As another example of the thoroughly objectionable nature of this 
bill, that same phrase “nor shall any motor vehicles customarily used 
in such transportation be operated by such private carrier,’ literally 
applied, would have the effect of prohibiting a truck leasing company 
from leasing to a private carrier any particular vehicles which it might 
customarily lease to one or more for-hire carriers. 

Since the original preparation of this statement on S. 2362 the com- 
mittee has received a letter dated March 28 from the Legislative Com- 
mittee of the Interstate Commerce Commission, commenting on the 
bill. Certain of the criticisms there expressed, we believe pertinent 
and constructive. Others we believe inconsistent with the final 
decisions of the Commission. 

The Legislative Committee states: 

While the apparent main purpose of this bill is to prohibit unregulated private 

carriers from assessing a charge for transportation in competition with regulated 
carriers performing like or similar services also for compensation * * *. 
This is correct in our opinion only if the Committee had in mind for- 
hire transportation by private operators, of exempt commodities 
which would be prohibited by section 229 (a) of the bill). That such 
was the idea of the Legislative Committee is supported by their 
following revision of the private carrier definition of section 203 (a) 
(17): 

The term “private carrier of property by motor vehicle’? means any person 
hot included in the term ‘“‘common ¢arrier by motor vehicle’’ or ‘contract carrier 
by motor vehicle”’ who or which operates as a motor carrier in interstate or foreign 





708 DOMESTIC LAND AND WATER TRANSPORTATION 


commerce solely within the scope of the primary business of such private carrier 
of property by motor vehicle. 
Which they do not otherwise explain or comment upon. 

We suggest again lack of any need of such redefinition and empha- 
size the purposeless confusion sure to result. As we have pointed out. 
the present definition of private carrier in section 203 (a) (17) now has 
a Clearly and definitely established meaning as a result of the deci- 
sions by the Commission itself and by the Federal courts. The chang 
in wording suggested by Mr. Splawn would open up this enture sub- 
ject matter to confusion and controversy. For example, the wording 
now in the definition, descriptive of private truck operations incidental] 
to nontransportation enterprises, would be stricken out and there 
would be substituted a reference to operations ‘solely within the 
scope of the primary business’”’ of the operator, in itself broad enough 
to encompass all truck operations whether common, contract, or 
private. 

We suggest under the Committee’s suggestion, the possibility of a 
loophole or no man’s land of truck operations not covered by the 
statute, an operation, now that of a private carrier by motor vehicle, 
transporting exempt commodities for hire and performing private 
transportation as an incident to some nontransportation enterprise, 
not then, under the Commission’s suggestion, at all within the scope 
of the act. 

The Commission’s letter contains another disturbing concept ap- 
parently based we submit on an entirely false premise or assumption 
as to the established concept of private truck operation. The letter 
states in part, for example, in saying that the bill “has other weak- 
ness,’”’ that “it recognizes initially that the true test of private car- 
riers is whether or not the transportation is being conducted for com- 
pensation * * *,.”’ Such was the test which was contended for by 
certain parties in the trial of the proceedings but which was com- 
pletely rejected by the Commission and the courts. 

The decisions ruled instead that the question of whether an opera- 
tion is “for compensation” is not the determining factor in distin- 
guishing between common or contract carriage on the one hand and 
private carriage on the other. 

We submit that these portions of Commissioner Splawn’s letter are 
plainly inconsistent, for example, with the opinion of the entire Inter- 
state Commerce Commission in the Lenoir-Schenley proceedings 
(dockets Nos. MC-6541 and MC-—107079). The Commission clearly 
adopted the primary business test of distinction and clearly rejected 
the so-called ‘for compensation’’ test, which latter test would other- 
wise have thrown most private operation into question, if not ulli- 
mately eliminated private operation entirely. The Commission said, 
for example: 

We do not believe that Congress intended that any concern which operates tts 
own motor vehicles in bona fide furtherance of its nonearrier primary business 
must operate such vehicles without compensation or on a strict recovery of cos 
basis, or that the cost of transportation furnished should be spread equally over 
all output by the establishment of a factory price which would in every case 1!- 
clude delivery regardless of whether any transportation service is furnished 
* * * We see no statutory basis for this argument * * *. 

The United States district court affirmed what the Commission 
itself had held and said stating in its opinion that “if it is established 
that the primary business of a concern is the manufacture or sale 0! 
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goods which the owner transports in furtherance of that business and 
the transportation is merely incidental thereto, the carriage of such 
coods from the factory or other place of business to the customer is 
private carriage even though a charge for transportation is included 
in the selling price or is added thereto as a separate item.”” The court 
expressly adopted ‘‘the primary business test as against the compen- 
sation test.”” As to the proponents of a “for compensation”’ test it 
said that they were “attributing to the term ‘compensation’ a mystical 
significance which the term does not possess.” 

Again we urge the adequacy and propriety of the present definition, 
the uncertainty and litigation which would follow its change, and ask 
that Congress leave the subject as it has now been decided. 

* * * * * * * 


Mr. Orr. Mr. Chairman, I would like to make one closing comment 
on behalf of the national council only on this whole series of bills 
before you. 

You have got a whole series of bills under consideration, many of 
which would impose some new regulation of one kind or another on 
various transportation agencies. Some of these bills are proposed 
with the idea of equalization of benefits or equalization of burdens. 
The recent progress report of the subcommittee states and restates 
the concept of “fair and impartial’ regulation, then jumps to the 
idea of uniformity of regulation, apparently assuming without argu- 
ment that fairness and impartiality must of necessity mean uniformity. 

Uniformity or equality as a goal for its own sake is not a proper 
objective. By imposing unneeded regulation, it prevents the attain- 
ment of those “inherent advantages” of the various transportation 
agencies now found in the law. By imposing unneeded regulation it 
increases the over-all cost of transportation. There has been a change 
m the concept of the ‘‘needed”’ regulation over the past 25 years by 
the development from a monopoly idea to a competitive idea. We 
believe each of these competitive agencies must be regulated on its 
own needs and let the public choose, by choice of agency, what the 
final result is going to be. 

The CuarrmMan. Thank you, Mr. Ott. 

Tomorrow we will hear the National Association of Commissioners, 
Secretaries, and Directors of Agriculture. Mr. J. Roy Jones, chair- 
man, will be our witness. Then the Common Carrier Conference, 
ATA, Mr. McBride and others will appear. 

The hearing is recessed until tomorrow morning at 10 o’clock. 

(Whereupon, at 12:30 p. m., the committee recessed, to reconvene 
at 10 a. m. of the following day, Wednesday, April 2, 1952.) 


Unirep Sratres SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Wednesday April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado (chairman), Hunt, and 
Bricker. 
_ Also present: E. R. Jelsma, staff director of Subcommittee on Domes- 
tic Land and Water Transportation. 

96736—-52——47 
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STATEMENT OF J. ROY JONES, COMMISSIONER OF AGRICULTURE, 
STATE OF SOUTH CAROLINA 


Mr. Jonzs. S. 2362 is also the cause of grave concern in agricultwra] 
circles. This bill has for its purpose the elimination of the long stand- 
ing practice of trip-leasing. 

If ICC Ex parte No. MC-43 is eventually sustained or S. 2362 js 
enacted into law, our modern expanding marketing system of farm. 
dairy, ranch, and orchard products will be in grave danger of serious 
and substantial damage. It is quite likely that distribution would he 
restricted and curtailed to the point of diminished production. With- 
out doubt, products of secondary grade now being profitably marketed 
would never leave the farm. 

The leasing or chartering for a single trip of a water-borne vesse! 
with crew for operation under the direction and supervision of a second 
party as contractor with the shippers as the third party for carriage 
of the cargo is a continuing practice of such long standing that its 
origin is lost in antiquity. A similar practice with respect to motor 
vehicles has naturally developed over the decades with the expanded 
and improved system of highways which resulted from the program 
of taking the farmer out of the mud. 

The carrier of manufactured goods, oftentimes faced at terminals 
with cargo exceeding the capacity of available owned equipment, 
would lease for a single trip the vehicle which had just unloaded farm 
products and which otherwise would return empty for another load 
of an agricultural commodity produced in his area. Upon discharging 
the lessee’s merchandise cargo, usually at the latter’s warehouse, and 
the trip lease by specific performance having been terminated, the 
empty carrier of farm products proceeds to the nearby grading and 
pack houses or country elevators, there again to load a farm com- 
modity for movement to a distant consuming market. Due to 
seasonal variations and other uncontrollable conditions the oppor- 
tunities are limited for two-way loads of farm products. However, 
such transportation available in some measure from time to time, is 
beneficially utilized. 

Thus, for some years prior to the Motor Carrier Act, 1935, leasing 
of crop-carrying vehicles for what otherwise would be an empty 
return trip, to carriers of merchandise traffic had become a recognized 
economy in relation to the marketing of farm products. 

After extended hearings, careful consideration and deliberation, the 
Congress, in 1935, enacted a general scheme of motor-carrier regula- 
tion. 

The fixed-route common carriers of merchandise traffic as hereto- 
fore referred to, and the contract carriers also in operation as of that 
time, were required to prove the extent of their then existing activities 
in order to obtain a grandfather-clause certificate of convenience and 
necessity or permit as the case might be. 

These are the carriers, which for loading on the return trip, lease 
the vehicle after said vehicle has arrived at the end of the out-bound 

or going trip and has been emptied by discharging its cargo of farm 
products at the market or other place of delivery. Such vehicles, 
after unloading cargoes of farm products at destination, or the turn- 
around point then operate under load by lease arrangement contract 
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with the certificated carrier back to the territory where the cargo of 
farm products was originated. ; 

I am advised that approximately 25,000 dealers in fruits and vege- 
tables carrying on an interstate business are licensed under the Perish- 
able Agricultural Commodities Act. This act has for its purpose the 
suppression of unfair and fraudulent practices in the interstate market- 
ing of perishable agricultural commodities. 

A substantial number of these dealers own one or more units 
amounting in the aggregate to several thousand trucks. These 
trucks are utilized on the going trip to the market or other place 
of sale and delivery in operations by the dealer as a private carrier. 
Oftentimes when emptied of perishables they are loaded by the com- 
mon carrier under a trip-lease agreement to a source where another 
load of fruit or produce may be available to the truck-owning dealer 
in perishable traffic. 

The prohibition against trip-leasing of farm-affiliated vehicles on 
the return trip from the consumer market will result in economic 
waste of proportions so great as to constitute a staggering blow 
against our modern efficient and economic processes of marketing. 
The rates for transporting various farm products to market in many 
areas will be so drastically increased that the area and quantity of 
distribution will be circumscribed. 

The use of facilities for truck arrivals at terminal markets, ele- 
vators, et cetera, will be curtailed and further expansion will be 
retarded. The utility of country markets and elevators will be dimin- 
ished and investments in sade tnalitiee will be jeopardized. Expen- 
sive empty operation for approximately one-half of all vehicle-miles 
instead of all mileage remaining on a loaded profitable basis will pro- 
mote short rather than present longer hauls in some instances. In 
other instances the doubling of rates for carrying produce on the 
going trip to compensate for the empty return trip will restrict the 
movement, while some operators of agricultural vehicles will seek 
other fields of endeavor. 

Transportation charges on implements and various supplies that 
go to the farms will be substantially increased. This increase will be 
along with the level of rates generally on merchandise or manufac- 
ra traffic transported by common and contract carriers. For such 


carriers may no longer utilize the farm-affiliated truck for carrying 
an overbalance of traffic on the return trip. 
With as prohibited the common carrier may no longer 


purchase the transportation heretofore available in farm-affiliated 
vehicles on the returning trip which otherwise would be an empty 
operation. 

Certificated common carriers purchase millions of dollars in such 
transportation annually, at a cost per loaded mile of approximately 
one-third less than these carriers can produce that transportation 
themselves with their own equipment. This often affects savings to 
the farmer and the consumer. 

Another material contribution to a general increase in the common- 
carrier rate level will result from the necessity for that type of carrier 
to substantially increase investment in equipment, and to substitute 
a proportionate quantity of expensive cargoless miles. 

An additional disturbing factor of vital importance is the lack of 
adequate transportation facilities which would result from eliminating 
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the trip lease. Many of the vehicles which now rely on a combination 
of farm products and trip-leasing for profitable operation would }e 
sold or otherwise diverted from the farm marketing processes. 

The certificated common-carrier trucks operating through modern 
urban warehouses, or terminals, in their primary function of trans- 
porting valuable manufactured goods, do not go down into the ficids, 

oves, and orchards. The rural branch lines of railroads which hisve 

een removed from the very right-of-ways, many of which were 
farmer-contributed, will not be rebuilt. 

Whatever volume diverted to the rails would incur additiong| 
damage hazard in the movement and transfer from country market 
to railheads. Thus, a superior service giving way to one of definite 
inferior quality, to say nothing of the continuing rail-car shortage, is 
certainly an unfortunate and unjustified deterrent to the efficient and 
economical functioning of our modern marketing processes. 

The Florida interests, when appearing before your committee last 
week, placed emphasis upon the fact that instead of diminishing or 
bringing about the practical elimination of the present exemptions, 
the farmer would be better served by their expansion. In this con- 
nection, it is believed the amendment to the Interstate Commerce 
Act offered by Mr. Gordon Stedman, secretary-manager of the Growers 
and Shippers League of Orlando, Fla., included in his testimony to 
their committee should be recognized and introduced in Congress. 
We endorse this suggested bill as a long step in the right direction. 

Gentlemen, between you and me and starvation, there is a pitiful 
3 acres of land and remember only the top 6 to 8 inches. The tilling 
of that land contributes as much in our national defense as any other 
segment of our endeavors to remain a free nation. 

Our client, the farmer, is energetic and resourceful in the production 
of agricultural commodities but he needs a friend in Congress when he 
is threatened with an increase in his distribution costs. It is for that 
reason that I, and my associates, have made an appearance hire 
today, in an effort to supply you with some pertinent information that 
will assist you in recognizing the needs and considerations that should 
be accorded the farmer and his customer in matters pending before 
this committee. 

It is of paramount importance, therefore, to keep all distribution 
costs between the farmer and markets on the lowest possible basis. A 
retention for greater use of motortrucks by farmers is a matter of 
substantial importance to him. 

I believe it will not be presumptuous to say that we of the national 
commissioners are individually as familiar with the problem of farm 
marketing as any other individual or organization. It is a question of 
much concern to us who wants this pending legislation. Marketing 
officials do not ask for it; commissioners of agriculture do not want it. 
The important carriers of farm products do not want it. The farmer 
and the consumer definitely do not want it. Who wants this legisla- 
tion. What purpose would it serve other than to penalize the farmer 

and the consuming public? 
’ The Cuatrman. We thank you, Mr. Jones. I understand you 
have two witnesses you wanted to have testify with you? 

Mr. Jonzs. Yes, sir. 
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(The following statement was inserted in the record at the close of 
the day’s hearings:) 


SraTEMENT OF JoHN J. Corpett, NationaL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LocoMoTIVE ENGINEERS 


Bill S. 2362.—The provisions of this bill would amend the Interstate Commerce 
Act to restrict certain operations of private carriers by motor vehicle and to 
restrict the leasing of vehicles. 

The Brotherhood of Locomotive Engineers wishes to be recorded as in support 
of this legislation. 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Thursday, April 3, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 
Present: Seusiacs Johnson of Colorado (chairman) and Bricker. 
Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 
The CuatrmMan. The hearing will come to order, please. 


Mr. McBride. 


STATEMENT OF ROBERT J. McBRIDE, GENERAL MANAGER, REGU- 
LAR COMMON CARRIER CONFERENCE, AMERICAN TRUCKING 
ASSOCIATIONS, INC. 


Mr. McBripe. My name is R. J. McBride. I testified yesterday, 
and I would now like to discuss S. 2362. 

S. 2362 is a bill which purports “to restrict certain operations of 
private carriers by motor vehicle, and to restrict the leasingYof 
vehicles.” Since we are informed that paragraph (b) of the bill was 
discussed by the American Trucking Associations’ witness, Mr. Edgar 
S. Idol, we will not address ourselves to that paragraph. Before dis- 
cussing the private carrier aspects of paragraph (a), and in order that 
our comments thereon may be understood, we think it appropriate to 
make known our views respecting private carriage generally. 

It is a part of our American way of transportation life to accord full 
faith and credit to bona fide private transportation. The conference 
which I represent finds no logical reason for the imposition of restric- 
tions or burdensome regulations of any kind upon persons who engage 
in transporting property which they actually own. As an illustration, 
the manufacturer should be permitted—as he is today—to utilize his 
own motor vehicles in intraplant movement of his own goods. He 
should be allowed—and is—to haul his own goods from one plant to 
another, or to haul his finished products from factory to warehouse, or 
even to ultimate consumer. Further, so long as the article transported 
is the private carrier’s own goods this conference raises no question 
about what measure of transportation cost is reflected in the delivered 
price to the consumer. That consumer cost may properly, so far as 
We are concerned, include among other cost items the fully allocated 
transportation cost, and a profit margin. In this respect we believe 
our views accord with those of the subcommittee of this committee, 
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which stated, at page 20 of its report, No. 1039, Eighty-second Con- 
gress, first session: 


Obviously, no service can be performed for nothing. 


A word of caution, though, is in order respecting use of the term 
“compensation” to refer to a charge made by a private carrier. If a 
private carrier is one that transports his own goods, he will demand 
“compensation” of no one else, and he would scarcely demand ‘‘com- 
pensation” of himself. While a private carrier must in some manner 
reflect his transportation expense in ultimate consumer price, it is 
doubtful if the term “compensation” is properly applicable to private 
carriage. 

We emphasize that the test we urge is whether the carrier is also 
the owner of the goods. If so, it is a private carrier. 

But our view takes us even further in this direction. It accepts as 
proper the view adopted by Congress in section 203 (a) (17) of the 
Interstate Commerce Act which includes as a private carrier one ‘‘who 
or which transports in interstate or foreign commerce by motor vehicle 
property of which such person is the owner, lessee, or bailee, when such 
transportation is for the purpose of sale, lease, rent or bailment, or 
in furtherance of any commercial enterprise.”” By this we mean to 
recognize as a private carrier, in addition to the owner of the goods, 
those who may be lessees or bailees, such as laundries, department 
stores or repair shops, to use a few of the more familiar illustrations. 

In summary of our position on private carriage, it may be stated 
that we do not believe the fundamental right of the individual or 
company to do as it pleases with material or merchandise which it 
owns should be abridged. It is our view that a private carrier is one 
who transports only his own property and that he assesses or collects 
no transportation charge from any other person, either directly or 
indirectly for the performance of a transportation service. It seems 
eminently clear to us that when one collects compensation for a 
trencnortation service it is actually rendering a for-hire service. 

Private carriers are of concern to for-hire carriers when they depart 
from carrying their own goods and engage in transportation competi- 
tive with for-hire transportation, that is, when they begin carrying 
the goods of other persons. Illustrations of this type come readily to 
hand. Not infrequently when the vehicles of private carriers are 
unloaded at their destination they are immediately leased to other 
shippers for their use back into the territory of the home base. This 
service is performed for compensation. 

Again, there have been extensive operations of alleged private 
nature where the lawful owner of the goods transports his own mer- 
chandise to destinations which happen to be in the origin territories 
of articles which are exempt from regulation under the provisions of 
section 203 (b). When the vehicles are unloaded, the private carrier 
solicits and transports the exempt commodities to other destinations 
whether or not they happen to be his home town. For the return load 
the private carrier is compensated with a transportation charge which 
may or may not be the common carrier rate. With so many commodi- 
ties exempt—agricultural or marine, to name two classes—we get some 
comprehension of the volume of traffic available from this source and 
which is thereby diverted from the regulated carrier. 
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But there is another situation even more troublesome. In the so- 
called Schenley and Lenoir cases the Commission decided that certain 
applicants were private carriers under this brief statement of facts: 
Manufacturing companies, in their own trucks, furnished transporta- 
tion of finished products, no longer owned by them, from factory to 
customer, adding to the selling price a separate amount roughly 
equivalent to the common carrier transportation rate. The Com- 
mission based its decision largely upon the ground that the transpor- 
tation furnished was merely incidental to the primary business of the 
private carrier. It was, therefore, in the Commission’s opinion, stil 
private carriage. This view of the Commission was sustained by the 
Supreme Court in Brooks v. United States (340 U.S. 925). The net 
result of this decision is to put private carriers into competition with 
for-hire carriers by allowing them to assess an identifiable transporta- 
tion charge for their service when the transportation is related to their 
primary business. 

With this background we come to a consideration of the language in 
S. 2362 relating directly to private carriage. The bill begins laudably 
enough by prohibiting private carriers from transporting property for 
compensation but dilutes that objective by permitting such trans- 
portation so long as it is within the primary business of the private 
carrier. Viewed in its only possible light, it affirms the holding of the 
Supreme Court in the Brooks case. No legislation is necessary to 
make this the law. The Supreme Court has already declared it. If 
legislation is needed, as we believe, the present law must be changed, 
not affirmed. 

But let us examine further just this much of the bill. The first 
10 lines would prohibit a private carrier of property from operating 
its vehicles for compensation— 


other than such as may be within the scope of the primary business of such 
private carrier of property by motor vehicle * * 


As just stated above, this would give congressional sanction to the 
Supreme Court view in the Brooks case. As an illustration, it would 
permit a big distillery in Maryland to haul its own goods to its cus- 
tomers at Cincinnati, and add a transportation charge. This is so 
because the transportation is within the scope of the distiller’s primary 
liquor business. 

But that is not all the language would permit. At Cincinnati 
there is another distiller which has a market in Baltimore. The 
primary business of the two companies is of nature the manu- 
facture and distribution of liquors. So the Maryland distiller has 
its trucks, now unloaded at Cincinnati, picks up the goods of the 
Cincinnati producer and takes them to Baltimore for compensation. 
And why not? It is certainly ‘“‘within the scope of the primary busi- 
ness of such private carrier of property’’ domiciled in Maryland. This 
gives the private carrier a two-way haul, and for compensation in 
both directions. 

Another and apt illustration may be found in the grocery field. 
A large grocery house sends its own groceries from New York City 
to Boston by its own motor trucks. It adds a separately identifiable 
transportation charge. When the trucks are unloaded at Boston they 
pick up the groceries of another store at Boston and, for compensation, 
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transport them to a third person, one of the Boston company’s cus- 
tomers in New York. Since the business of the second company is 
“‘within the scope of the primary business” of the first, there would be 
nothing wrong with such transportation for compensation under th: 
terms of S. 2362. 

And if a distiller may so perform transportation for compensation, 
and if a grocery chain may do so, why not an oil company, a lumber 
mill, a chemical plant, or any other? 

A clause beginning on line 10 of page 1 of S. 2362 reads as follows: 

nor shall any motor vehicles customarily used in such transportation be operate: 
by such private carrier. 
The meaning of this language is ambiguous. Presumably the term 
“such transportation’ means transportation for compensation, but 
the antecedent of these words is not clear. If the bill should be 
enacted, the ambiguity should first be removed. 

The bill would authorize the Commission, upon application, to 
define such transportation as is within the scope of the primary 
business of the private carrier. The presence of this test improves 
the bill only slightly, if at all. There is at least one very good reason 
why this approach is unsound. 

It is unsound because there are no standards by which a deter- 
mination of the “primary business” of the private carrier in question 
could be ascertained. Although the Interstate Commerce Commis- 
sion is given authority to discover and decide what such business 
might be, it should be observed that the bill provides no guide posts 
for illuminating the inquiry of the Commission. Is the Gonaiiiseion 
to consider dollar volume, essentiality, contribution to general welfare, 
effect on transportation— or some other standards? 

Regardless of what the ‘primary business” test might reveal rela- 
tive to distilling or manufacturing, it is submitted that unless we 
know something of the effect of the legislation upon transportation 
itself, we have no sound basis for enacting transportation legislation. 
The application of the proposed test eae throw little light on the 
transportation problem posed by operation of private carriers for 
compensation. 

In our view a sound legislative approach to the question of solving 
the problem posed by S. 2362 is to include a more specific definition 
of the term “private carrier.” It is important that language be em- 
ployed that will be understood by all parties, that will be incapable 
of a variety of definitions by reasonable men. Even with this desir- 
able objective, the fashioning of acceptable language is difficult be- 
cause the problem at hand is a difficult problem, and the varieties o/ 
private carriage are numerous. 

For purposes of your consideration we suggest amending section 
203 (a) (17) to read as follows: 


The term “private carrier of property by motor vehicle’’ means any person 
not included in the terms ‘‘common carrier by motor vehicle’’ or ‘‘contract carrier 
by motor vehicle’ who or which transports in interstate or foreign commerce by 
motor vehicle property of which such person is the owner, lessee, or bailee, when 
such transportation is for the purpose of advancing and fostering a nontrans- 
portation business, but not for compensation. 


It is clear that there are many types of business in the United States 
that will wish to perform their own transportation for any one of 
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number of reasons. Illustrations immediately coming to mind include 
a factory, laundry, department store, grocery store, or a lumber mill. 

We assert that we have no desire to restrict genuine private carriage. 
On the contrary, we emphasize the great importance of private car- 
riage in our economy and would place no limitation upon good-faith 
private operation of motor vehicles. Bona fide private carriers, we 
are confident, will support our position. When private carriers under- 
take to perform transportation as a separate business, apart from the 
transportation of their own goods, they become competitors of regu- 
lated carriers and should not be permitted to compete free of the bonds 
of regulation. 

Purpose and wording of the suggested language is intended to per- 
mit one to carry his own goods, or to carry another’s goods as lessee or 
bailee. In each instance, however, the purpose of the carrier is not to 
engage in the function of transportation as such, but for the purpose 
of “advancing and fostering a nontransportation business.’’ To assure 
this latter objective, the words “‘but not for compensatoin”’ have been 
added. This is considered reasonable since one who engages in the 
function of transportation for the purpose of receiving compensation 
is no longer performing transportation as a means of seeking to foster 
a nontransportation business. 

We trust the committee will accept our suggestion for strengthening 
the law by means of amending present section 203 (a) (17). If, how- 
ever, it be decided that a new section should be added, as proposed in 
S. 2362, we think it desirable to close with the word “‘ Act” appearing 
at line 8 of the first page thereof. That section would than read: 

Sec. 229 (a). No private carrier of property by motor vehicle shall operate, or 
pa the operation of, its motor vehicles, in the transportation of any property 
or compensation (whether or not exempt under section 203 (b) of this Act). 

Mr. Chairman, yesterday morning we saw an amendment of 
April to S. 2362. It was the first time I had seen it, and our commit- 
tee has had no opportunity to analyze or to express any views on it. 
May we have the opportunity, sir, to address you on that? 

The CHainman. You may file a brief on it but you may not ad- 
dress us. This hearing is not going to continue forever. 

Mr. McBripe. That was an unfortunate use of words. I meant 
to send you a brief on it. 

The CHarrMAN. Yes; we will not only give you permission to do it 
but we urge you to do it. 

Mr. McBripr. We would like to give consideration to that amend- 
ment. 

We respectfully ask the chairman for pérmission to introduce in 
similar fashion our recommendations on that same bill, S. 2362. 

The CuHarrMan. That will be done. 

Mr. McBripve. We also respectfully ask and would appreciate 
similar action on S. 2358, that we spoke of yesterday. 

The Cuarrman. That has already been done. 

Mr. McBripz. Thank you kindly, sir. 

If I may digress for just a moment, we hope you will give your usual 
serious consideration to S. 2752, which I nok about a little yesterday. 

Mr. Chairman, I want to take this opportunity to thank you 
personally for the kindness and patience you have shown. We have 
marveled at your patience, sir, during these long, drawn-out hearings. 
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The Cuarrman. That is what we are here for. That is our job. 
We do not deserve any credit for doing our job, I hope. 

Mr. McBripe. I think you do. It is a different experience than 
we have experienced so frequently. 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF CHARLES E. BLAINE, TRAFFIC MANAGER, AMERI- 
CAN NATIONAL CATTLEMEN’S ASSOCIATION, NATIONAL WOOL 
GROWERS ASSOCIATION, TEXAS AND SOUTHWESTERN CATTLE 
RAISERS ASSOCIATION, INC., TEXAS SHEEP AND GOAT RAISERS 
ASSOCIATION, LIVE STOCK TRAFFIC ASSOCIATION, AND NA- 
TIONAL LIVE STOCK PRODUCERS ASSOCIATION 


Mr. Buatne. S. 2362, leased-vehicle restriction bill, embraces 
private carriers of property, which would include farmers, livestock 
producers and others, and forbids such private parties to operate, or 
permit the operation of, their motor vehicles, in the transportation 
of property for compensation (whether or not exempt under section 
203 (b) of this act) other than such as may be within the scope of the 
primary business of such private carrier of property by motor vehicle, 
or vice versa. Moreover, by implication, it provides, in substance, 
that the Commission shall define such transportation as is within the 
scope of the primary business of such carrier. 

We are opposed thereto. The Commission inaugurated an investi- 
gation on its own motion a number of years ago respecting the lawful- 
ness of the practices of motor carriers of property throughout the 
United States, and rendered a comprehensive report therein. Lease 
and Interchange of Vehicles by Motor Carriers (51 M. C. C. 461), 
decided June 26, 1950. The authorized carriers were dissatisfied 
therewith and brought suits in the Federal courts, one of which 
sustained the report of the Commission, and an appeal to the Supreme 
Court has been taken. S. 2362 is diametrically opposed to the decision 
of the Commission. 

Therefore, we respectfully but urgently request that S. 2362 be 
not approved. 


STATEMENT OF LEE J. QUASEY, COMMERCE COUNSEL, NATIONAL 
LIVE STOCK PRODUCERS ASSOCIATION 


Mr. Quasey. With respect to S. 2362, this bill would place restric- 
tions upon the use of motor vehicles in the hauling of agricultural 
commodities and, in our opinion, would seriously interfere with the 
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timely movement of agricultural crops due to seasonal and other 
demands from farms and other places of production through the 
ordinary processing and distribution channels, and in this regard the 
effect of this bill would be similar to the provisions of S. 2357. 

Now it has been urged that the agricultural exemption should be 
restricted to the movement of an agricultural commodity from the 
farm or the orchard or the ranch to the first market or processing 
point or concentration point. Now, Senator, I would like to call your 
attention to the fact that that would be nothing short of telling the 
American farmer how he is going to market the fruits of his toil. 

I have made it a point to find out and I have been told that the 
common carriers by motor vehicle are not interested in going into the 
farm field. In other words, they do not want to go into the field of 
transporting agricultural commodities from the farms, orchards, and 
ranches; and from the best information we have been able to get on 
that point we found that some of them are interested in obtaining back 
hauls consisting of the exempt commodities, and the reason given to 
the specific question why they could not do that today was because 
they said they did not want to bid as low as they would have to go 
in order to get the back-haul business. 

We believe that the repeal of the agricultural exemption and 
imposition of rate regulation on livestock and other commodities 
would not do the common carriers that might operate a motor vehicle 
any particular good. It would be merely an effort to serve the selfish 
desires of some of them. Likewise, we seriously doubt that it would 
have any helpful effect as far as the railroad traffic is concerned, 
because the railroads do not extend out to the farms and ranches. 
Livestock must be loaded out at these places and the big bulk of it 
away from railroads. 

The short-haul business especially is a character of traffic that we 
doubt that the railroads could make the rates low enough to get 
anyway. So there again it would be doubtful that any benefit would 
be gained. But it would appear certain that what the producer 
would receive would be diminished by the amount of any increases 
that would result due to the burdens imposed upon these truck 
operators by reason of regulatory requirements. 

Just to give a very, you might say, brief but what I consider the 
best information that is available to us now as to what percent of 
livestock is brought in by producers in their own trucks to the mar- 
kets, I will just mention a few. 

In the case of Chicago—that is business to our organizations, 
Senator—3 percent of the livestock that is brought in by truck comes 
in by farm-owned trucks. In the case of Denver it is 1 percent; 
Fort Worth, 10 percent; Kansas City, 1 percent on cattle, 5 percent 
on hogs, and 2 percent on sheep; National Stockyards, Illinois, 5 
percent; Oklahoma, 5 percent; St. Joseph, 10 percent; Stockton, 
Calif., around 30 percent. 

Then going to the eastern territory we find that at Evansville it is 
25 percent. That is all short-haul business, Senator. That is within 
perhaps 15, 20, or 25 miles. It would be unthinkable to get that 
distance by rail, because if they go to the effort of loading the live- 
stock onto the truck and then the truck goes 7 miles to the rail head, 
and then move 15 to 20 miles by railroad, and unload it, it would be 
very definitely an uneconomic operation. 
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For Milwaukee—or Wisconsin, because we take in not only Mil- 
waukee but also other points, some six or eight points at which our 
agency operates—for Wisconsin it is 6 percent. Peoria, IIl., 30 
percent, and Cincinnati, 20 percent; Detroit, Mich., 20 percent on 
the market and about 30 percent at the auction points, like Kalamazoo, 
Battle Creek, and other places where the producers operate auction 
points. 

Now that shows that a relatively large percentage of the livestock 
is hauled to market by trucks that are owned and operated by people 
other than farmers, the for-hire operators. There are no complaints 
that these for-hire operators are indulging in discriminatory practices 
or imposing extortionate rates, or any of those other bad things that 
generally justify the imposition of regulation. 

To repeal the agricultural exemption or to modify it as proposed 
in these bills would be doing nothing more than putting the accent 
of legislative protection upon the carriers rather than on the interests 
of the shippers. 

So we are definitely opposed to S. 2357 and S. 2362. 


STATEMENT OF H. H. ELLSWORTH, ON BEHALF OF THE UTAH 
CITIZENS RATE ASSOCIATION 


Mr. Extsworts. Senate bill No. 2362 is opposed by our organiza- 
tion for the reason that it places upon the Interstate Commerce 
Commission too great a burden in the administration of law. This 
bill by its terms requires the ICC to make the law which is legally the 
responsibility of the legislature and the responsibility of the Interstate 
Commerce Commission only to enforce that which is enacted into the 
law. This bill is not specific enough in its terms to permit its enforce- 
ment without reading into the act many things that are left unsaid. 
This would make for rule by a bureau instead of rule by law. It 
would also remove many of the options of shippers and motor carriers 
alike in moving occasional peak loads where it would be more econom- 
ical to lease privately owned trucks than own them. Rails may, and 
do, rent or lease privately owned railroad cars. 

I have also been asked to introduce into the record the statement 
of Mr. Morris Rosenblatt, president, Structural Steel & Forge Co., 
and the president of the Utah Freight Association.’ 

The CuarrMan. We will be very glad and very pleased to have that 
statement, and we will make it a part of the record. It will not be 
necessary for you to read it, unless you want to. It will go into the 
record just as though you had read it. 

yor LLSWorRTH. With that provision I guess we will just let it go, 
then. 

The Cuarrman. We are pleased to have had you here, and we are 
glad to have Mr. Rosenblatt’s statement. 

Mr. Exusworts. Thank you. 


1 Mr. Rosenblatt’s statement covers S. 2713 and appears in the hearings on that bitl on April 4. 
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(The following statements were submitted for the record:) 


STATEMENT OF MANUFACTURING CHeEmistTs’ AssociATION, INC. 


The association opposes this bill, 8. 2362, as imposing onerous restrictions and 
unnecessary regulation upon the operation of private carriers by motor vehicle. 
It especially opposes that part of the bill (amendment to sec. 229 (b)) which 
would deny common and contract motor carriers the right to operate any leased 
vehicle unless secured from an authorized common or contract carrier. This 
provision would place a very onerous and unjustified burden on the chemical 
industry which requires motor equipment of special types to handle many of its 
products. Such special-type equipment is not owned by common or contract car- 
riers and must be supplied by the shipper. It is common practice for the shipper 
owner of such specialized equipment to lease it to for-hire carriers on a trip basis. 

For example, special ee. used by the chemical industry would include 
motor-vehicle equipment having cargo tanks of aluminum, stainless steel, nickel, 
nickel-elad steel, and other steels or alloys. In addition, the industry employs 
other types of cargo tanks distinguished only by special linings such as glass, 
rubber, lead, tin, etc. It is generally not feasible to lease such equipment on 
other than a trip basis because of the lack of volume of movement via individual 
carriers to justify term contracts. The existing practice is definitely in the 
interest of both shipper and carrier, is hurting no one, and should not be dis- 
turbed. 


STATEMENT OF LEONARD EF, Roacu, TRANSPORTATION AND COMMERCE COUNSEL, 
OxLAHoMA City, OKLA,, REPRESENTING SEVERAL IRREGULAR CoMMON Car- 
RIERS 


S. 2362 

Senator Johnson of Colorado (by request) introduced a bill entitled: ‘‘An act, 
to amend the Interstate Commerce Act to restrict certain operations of private 
carriers by motor vehicle, and to restrict the leasing of vehicles.” 

Our observations will be confined to that portion of the bill entitled section 
229 (b) which is in words and figures as follows to wit: 

“(b) no common or contract carrier of property by motor vehicle shall operate 
any motor vehicle in the transportation of any property for compensation (whether 
or not exempt under section 203 (b) or this act), unless such motor vehicle which 
is owned by such carrier or is leased by such carrier from another person author- 
ized by the Commission to operate as a common carrier by motor vehicle.”’ 

Numerous motor carriers now lease motor vehicles and equipment, on an 
annual basis, from individuals, owner-drivers, and others. The lessee has sole 
and exclusive jurisdiction over such vehicles with the right to hire and fire drivers 
and operators. The usual lease provides that owner or lessor must maintain the 
leased equipment and pay the operating expenses, etc., necessary, keep the 
vehicle or vehicles in a good state of repair. This method of leasing naturally 
causes the drivers or operators to take good care of the vehicles and maintain 
them to the standards of lessee. 

The foregoing type of lease has a tendency to keep better and safer vehicles 
on the road and assures the lessee that the drivers will be more competent and 
satisfactory than just any pick-up driver, unknown to the operator. Most of the 
vehicles leased on the foregoing plan are not private .carriers, neither are they 
authorized by the Interstate Commerce Commission to conduct operations in 
their own names. 

During peak seasons or upon the discovery and development of new oil and 
gas fields there are always a shortage of motor vehicles. This necessitates motor 
carriers leasing vehicles from individuals who may operate locally or may operate 
in a State or territory many miles from the new territory. 

Section 229 (b) as proposed should not be enacted as it will hamper the public 
in its procurement of transportation tacilities. It will also necessitate interstate 
freight carriers procuring a vast amount of additional equipment, which is not 
now available, and would require the purchase of equipment to meet peak demands 
and be idle the rest of the year. This would naturally cause rate increases which 
the publie will have to pay. 








722 DOMESTIC LAND AND WATER TRANSPORTATION 


The CuarrmMan. Monday, April 7, we will have the Rowe Transfer 
& Storage Co., Knoxville, Tenn.; Charles Buford, AAR; Chester 
Thompson, American Waterway Operators; Max Chambers and Mr, 
Todd, Vegetable Growers Association, Preston, Md.; and Byron D. 
Locke, National Retail Drygoods Association, Fort Worth, Tex. 

We will recess until Monday morning at 10 o’clock. 

(Whereupon, at 12:25 p. m., the committee recessed to reconvene 
Monday, April 7, 1952, at 10 a. m.) 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF JOHN M. AGREY, DIRECTOR OF TRAFFIC, PUBLIC 
SERVICE COMMISSION OF THE STATE OF NORTH DAKOTA 


Mr. Aerey. S. 2362 would prohibit common or contract motor 
carriers from leasing any equipment other than that owned by a 
common or contract carrier, and would also prohibit a private carrier 
from leasing its equipment to a common or contract carrier. We are 
opposed to its passage. 

Wastefulness should not be encouraged—and that is what this 
bill would do. If there was a piece of equipment owned by a private 
carrier that was returning home empty, and in the same vicinity a 
common carrier had goods lying on its dock awaiting equipment, the 
common carrier would be prohibited from leasing this idle equipment 
under this proposed legislation. The private carrier would most likely 
return home without any load and the common carrier would be 
compelled to wait for some of its own equipment, or try and lease 
some from another common carrier. In the meantime their patrons 
can wait for the arrival of their shipments. 

For the purposes of illustration we might point to the fact that 
there is a substantial movement of livestock from North Dakota to 
South St. Paul by private carrier. There is no doubt that most of 
these carriers probably load a few hundred pounds of goods for their 
own consumption for transportation back home. However, common 
carriers operating between the Twin Cities and North Dakota have a 
predominance of loaded movement westbound, while eastbound they 
often move empty or light. In order to have more of a balance in 
movement of their equipment they lease these livestock trucks. 
This gives the private carrier some nominal compensation for his time 
and wear of his equipment, and increases substantially the operating 
efficiency of the common carrier, and results in increased profits or 
enables it to transport goods at a lower cost, which is in the public 
interest. 
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Senator BrickEer. It has a tendency to keep down the traffic on 
the road. 

Mr. Acrey. Yes, it would do that. In other words, you would be 
utilizing more fully the equipment that is on the road. 

Senator Bricker. It would not be running so many empty trucks 
on the highways. 

Mr. Acrey. They would have that tendency. In other words, you 
would have more empty trucks running which could be filled. I 
might state in that respect I could never understand why the railroads 
were never willing to work with the motor carriers in trying to trans- 
port some of those goods moving westbound. I know the motor 
carriers as a group are willing to enter into some joint rate arrange- 
ments with the railroads. Then they would not have all of that 
empty equipment going back east again. Now it happens, due to 
the exempted-commodities provision that Mr. Cart spoke about, that 
the carriers will haul anything back. 

One of the commodities that really primarily is a railroad commodity, 
you might say, that is moved in bulk is grain. If the railroads would 
have entered into joint arrangements with them on westbound traffic 
then the equipment would not be out west looking for tonnage to 
pick up to haul east-bound, of which grain is one of the things that 
we have that is moving in predominance eastbound. We do not 
have any manufactured commodities to any extent. 

There is no justifiable reason for prohibiting a common or contract 
carrier from leasing the idle equipment of a private carrier. In times 
of emergency it is almost certain such prohibitions or circumstances 
would not be tolerated. It would be required that all equipment be 
used just as efficiently and economically as possible. Why tolerate 
it during relatively normal times? 

Senator Bricker. What about the rate arrangements on those 
trip leases? 

Mr. Acrey. I am not familiar with those. Usually they are 
standard contracts, as I understand it. They are uniform, and I 
would not doubt that the Commission may have had something to 
do with the content of them. 

Senator Bricker. On this map of yours on page 6, are those heavy 
lines railroads or are those points of origin and destination for traffic 
purposes? 

Mr. Acruy. The heavy lines on the map are the outlines of the 
various rate groups. 

Senator Bricker. And the small lines are the railroads? 

Mr. Acrey. That isright. With respect to S. 2362, I feel that this 
legislation is just a method being promoted by common carriers, both 
truck and rail, to pinch off and atatle as much as possible the operations 
of private carriers. 

It is definitely wasteful to prohibit the lease of equipment that can 
be used economically just because its owner happens to be a private 
carrier. This will result in higher cost transportation to the public 
and in many instances poorer service. 

There is just as much reason for permitting common and contract 
carriers to continue to lease equipment of private carriers as there is 
for the railroads to lease railroad cars from private car lines. 
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STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wituiams. The Department of Commerce opposes this legis- 
lation in S. 2362. . 

Section 203 (a) (17) of the Interstate Commerce Act defines motor 
private carriers as persons transporting in interstate or foreign com- 
merce property owned, leased, or in bailment, or in furtherance of an 
commercial enterprise. Sections 208 and 209 prohibit administrative 
restriction of the right of common and contract carriers adding to 
their equipment, within their authorized scope of operations. Further. 
the Supreme Court has held the Interstate Commerce Commission to 
be without power (under pt. 1 of the act) to require carrier ownershiy 
of equipment and facilities used by it. However, less stringent leasing 
regulations were recently sustained in a Federal three-judge court 
(101 F. Supp. 710) and are now before the Supreme Court for review. 

The bill would add a new section to part II of the act limiting 
operation of vehicles of private carriers for compensation to “within 
the scope of the primary business” of such operators, and forbidding 
use by them of ‘motor vehicles customarily used in such transporta- 
tion.”’ In addition, it would limit common and contract carrier use 
of nonowned additional equipment to that leased from other authorized 
motor carriers. 

Our comments deal with the subjects of private carriage and leasing 
in separate order. 

PRIVATE CARRIAGE 


The practices to which the first part of the bill are addressed are the 
incidental use of the private carrier’s vehicles for compensation, par- 
ticularly their use (by lease arrangement or otherwise) for transporta- 
tion of exempt or nonexempt commodities on return trips, and th: 
competitive effect of such use on for-hire carriers. The language 
employed in the bill to outlaw such practices creates many problems 
of construction, and in addition goes beyond the extent of controls 01 
restrictions necessary to accomplish the end in view. For example 
the primary business test would be applied only against private car 
riage “for compensation,’ a phrase insufficiently defined. If “for 
compensation” is given a narrow meaning and the consequent restric- 
tions applied only where consignee is billed for transportation, th: 
treatment of private carriers would be clearly discriminatory, turning 
more on form than substance. If, on the other hand, ‘for compensa 
tion” is given a broad meaning (which the theory of the bill migh' 
require), the impact on industry and private carriage would be drastic 
The phrase ‘‘customarily used,” respecting utilization of equipment, 
would be still more troublesome. Secondly, no reason appears wh) 
the prohibition as to incidental use should be extended to transporta 
tion exempt from regular economic controls, as this is directly incon 
sistent with the theory and purpose of such exemptions. 

The Department of Commerce considers it unsound either to re- 
strict unduly the natural growth and development of transportation 
services incidental to business operations, as so much of privat: 
carriage is today, or that the use of such carriage for compensation 01 
of private vehicles be limited by law to those within the scope of th: 
operator’s ‘primary business.’”’ The scope of private transportation 
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is now administratively determined by the Commission, on a case-by- 
case basis. Because of the difficulties involved in differentiating 
bona fide private carriage from for-hire transportation, it is necessary 
that the circumstances surrounding each case be weighed adminis- 
tratively, and that the Commission be vested with ample power and 
facilities to enforce such principles. 


LEASING 


The severe limitations on equipment leasing proposed would tend 
substantially to reduce utilization of private carrier vehicles and those 
of other owners not authorized to operate in interstate and foreign 
commerce. The Department takes the position that the Interstate 
Commerce Commission should possess adequate power to regulate 
carrier leasing practices, uniform as to application to the different 
types of carriers, and consistent with the basic right of carriers to 
¢oxpand their operations and facilities as required by the needs of 
commerce. 

S. 2362 as presently worded might unnecessarily restrict effective 
utilization and flexibility of available motor capacity, and might in 
addition seriously injure the business of truck leasing, although com- 
plaints respecting it have been few. 


(The following statements were submitted for the record at the 
close of the day’s hearings:) 


STATEMENT OF J. A. MONTGOMERY, MANAGER, TRAFFIC AND TRANSPORTATION, 


CALIFORNIA GRAPE AND TREE FrRuIT LEAGUE 


S. 2362 proposes to prohibit carriage by private carriers of any property for 
compensation other than such as may be within the scope of their primary busi- 
ness. It would also prohibit motor common carriers and contract carriers from 
leasing and operating the vehicles of the agricultural haulers. Statements made 
herein relating to S. 2357 indicate clearly the fact that economical efficient and 
adequate transportation is required for wide distribution of fresh fruits, and that 
as an essential method of such transportation the agricultural haulers cannot be 
spared. Private carriers should be left free to transport fresh fruits and other 
perishable commodities, when otherwise they would be forced to return empty 
and wastefully, to their bases of operation, and the agricultural haulers should be 
allowed to lease their vehicles to common and contract carriers for the return 
movement. If such loaded movements are not permitted, it would resul\ in 
inefficiency, increased cost of operations and higher prices to the consumer.. It is 
wholly contrary to the public interest that many thousands of motor vehicles, 
with much greater congestion of national highways should be added to the fleets 
of motor contract and common carriers, in order to perform the identical services 
which could be performed by these vehicles which would be compelled to operate 
empty over the highways, under the provisions of 8. 2362. Agricultural haulers 
cannot continue to operate if not permitted to obtain revenue in both directions 
of travel, and our fresh fruit industry will suffer severe damage, by loss of the 
services of agricultural haulers. 

We urge that the committee will not approve S. 2362. 


STATEMENT OF JOHN J. GRAHAM OF NEw York CITY 


In order to make a definite prohibition against a private carrier making use of 
the facilities of a common or contract carrier in a territory where that common or 
contract carrier is not certified, it is believed that a subsection (c) should be 
inserted in this bill in lieu of the clause ‘‘nor shall any motor vehicle continually 
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contract carrier is not certified, it is believed that a subsection (c) should be 
used in such transportation be operated by such private carrier,” lines 1 to 3. 
page 2. 

There have been several instances where private carriers have used the equip- 
ment, drivers and facilities of carriers for hire in areas where said public carriers 
were not authorized. Whether or not the Commission made thorough investiva- 
tion to determine the validity of so-called leases is not significant, but what is 
significant 1s the fact that such practices must be outlawed in the future if we are 
to have public rather than private regulation of transportation. As long as such 
a loophole exists any shipper can actually put a carrier into operation by means of 
executing a carefully drawn lease rather than by submitting their proposed 
operations to the Commission for determination of the needs of the operation 
under the standards set forth by Congress. 





STATEMENT OF ERNEST FatK, MANAGER, NORTHWEST HORTICULTURAL CoUNCcIL 


We believe that S. 2362, restricting the leasing of vehicles, would have an 
unwholesome effect upon our industry. The reasoning applying to S. 2357 is 
largely applicable. With the present shortage of equipment, to force private 
carriers’ equipment to return empty rather than permit its leasing by other car- 
riers, including common and contract carriers, appears to us to be forcing a waste 
of equipment. 

The inevitable result of this bill, if passed, would be to force some agriculturally 
exempt and private carriers off the roads, for they could not exist on a one-way 
movement, or else their costs would be excessive. They would effectively be 
forced out of business and the shortage of equipment aggravated, for they could 
not continue in business on a one-way operation. 

Both shippers and carriers will benefit by permitting the most efficient use of 
available equipment. 8S. 2362 would prohibit such utilization but will require 
deadheading of equipment and force trucks off the road aggravating the shortage 
of equipment. 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


(The following letters and statements were inserted in the record 
following the conclusion of the hearings, April 9:) 


LetreR From Frep W. ConKLING, PENNVILLE, IND., To SENATOR Homer | 
CAPEHART 


PENNVILLE, INb., February 25, 1952 

DEAR HONORABLE SENATOR CAPEHART: Am writing you to draw your attention 
to some facts and happenings of the present day which may have slipped past you 
by accident or on purpose. 

In order to introduce myself, I am a truck owner-operator, commonly called a 
wildcatter, gypsy, or broker, who contracts with different freight lines tochaul their 
freight for a percentage ot the freight rates for a living. 

Now as you know, or should know, there are several bills, rules, regulations 
and so forth up before the United States Congress and United States Suprem: 
Court to stop the trip leasing of truck equipment by owner-operators to various 
freight companies, 
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The Interstate Commerce Commission and the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen, and Helpers of America Union are the 
two biggest organizations pushing these regulations, ete. It is plain to see why 
both of these bodies are pushing the passage of certain bills against truck leasing 
as they stand to gain ip power and ability to govern the freight companies, laborers, 
drivers, and owner-operators. 

Now put yourself in my place along with 350,000 other known owner-operators. 
Consider and think over the results if trip leasing is discontinued. If I were in this 
business by myself I might consider that I am wrong, but over 350,000 men don’t 
just happen to start up in a wrongful business. Individuals own 56 percent of the 
truck equipment. 

In order to carry on this trip leasing I have over $10,000 invested in a truck and 
trailer which is only about an average for size and cost as some of the big rigs cost 
as much as $25,000, or $30,000. This unit of mine does $8,000 to $10,000 worth 
of business a year of which a large amount is expenses including a very sizable 
sum in taxes each year. The average truck gets 4 to 5 miles per gallon on 
gasoline and covers 80,000 to 100,000 miles per year so you can see the gasoline 
tax alone on 350,000 owner-operator trucks runs over $3,000,000 per year. Do 
you wish to lose this tax? The union or the ICC wiil not pay it to you when we 
are ruled off the highway. 

If this is a free land why should a few men at the head of two organizations be 
allowed to take our way of making a living away from us and deprive us of our 
jobs. We owner-operators are not alone in this fight as the bulk of the freight 
lines, Eastern of Terre Haute, Ind., as an example, don’t wish to see truck trip leas- 
ing stopped. : 

By the first of March I must pay the State of Indiana $320.50 for State license 
for the truck and trailer and $1.50 for chauffeur’s license to operator for the year of 
1952. Iam also informed that by the first of April 1952 my right to make a living 
will be taken away as trip leasing must stop. Are you going to be part of the 
outfit which takes another part of my freedom away or will you have the backbone 
enough to oppose the union and the ICC in their fight to gain control to regulate 
our way of makingaliving? Let me know. 

I know the union and the ICC presented before the courts evidence which 
showed the case in a way so as to be favorable to their side. But in a country 
as big as the United States its not hard to find witnesses to testify for anything. 
It isn’t always a true and fair picture of the case. According to himself John L. 
Lewis is always right. 

The United States Supreme Court has or is to make a decision on this trip leasing 
in the very near future. Are you going to help the real Americans or let the 
United States get more like Russia? Let me know. 

If the Government allows us to be deprived of our living there are several 
things of national importance to consider. The following of which will be some 
of the consequences that could or will happen. 

(a) We will be on the unemployed list. Hence we will be on the labor market 
trying to get jobs already held by other men and women. Or be on the relief 
rolls. 

(b) Loss of revenue by the Government due to loss of income by us owner- 
operators. 

(c) We won’t be needing any new trucks or trailers, etc., hence this will affect 
the manufacturers of these and various products. The bulk of these outfits are 
replaced every 4 or 5 years. 

(d) A lot of these rigs are financed through various finance companies. Now 
if we lose our jobs the finance company is not only going to lose the interest, their 
profit, but will find they have become the owner of a vast fleet of trucks which 
no one wants. Our home and all in a lot of cases will have to go. 

(e) Our national defense effort needs these trucks on the road and not in our 
back yard or finance companies hands. A large amount of these trucks haul 
defense material a big share of the time due to the higher freight rates on Gov- 
ernment defense material. 

Remember that until steamships dock on Main Street and railroads put sidings 
up to your door that you will always need trucks. That 56 percent of the trucks 
are owned and operated by individuals. 

I for one, and a certain amount of the other owner-operators helped you get 
your job by voting for you. What are you going to do for us? 

Maybe you would like to see all the owner-operators stage a march on Washing- 
ton, D. C., with their rigs parked up and down the Capital streets. Something like 
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the bonus ma ob pat on a few years ago. It could happen. If it does I’ll_be there 
to see you and talk it over. 
Hoping to hear from you soon. 
Sincerely yours, 
Frep W. ConkLine. 


STATEMENT OF CHARLES F. BRANNAN, SECRETARY OF AGRICULTURE 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., April 15, 1952. 
Hon. Epwin C. JoHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Mr. Jounson: Both prior to and since the public hearings which started 
before your committee March 3, 1952, you have very kindly transmitted to me 
for comment thereon a number of bills and substitute bills to amend the Interstate 
Commerce Act. 

In heretofore acknowledging some of these bills a brief commentary was made 
with respect to a few of them and on March 25, 1952, witnesses for the Department 
appeared before your committee and testified at length on 8. 2357, S. 2362, 
S. 2518, and 8. 2519, which bills are considered of utmost importance to agriculture. 
At that time you granted the privilege of submitting additional comment either 
orally or by written statement. 

Several of the four bills referred to have since been the subject of single or 
multiple amendments; also a few original bills which were not directly transmitted 
by you, are also of interest to the Department. 

he purpose of this communication is to offer additional comment on the four 
bills enumerated above, in the light of the amending substitutes thereto, and to 
submit on behalf of the Department a statement of views and position on other 
bills presently of record. 
* * * »~ * * * 


S. 2362 and amendment of April 1, 1952.—We presented testimony in opposition 
to the original bill. The amendment would provide for continuing the present 
substantial economies in the practice of trip leasing motor vehicles for return hauls. 
We therefore recommend that the amended bill be enacted. 


ee * . * * ~ * 
CHARLES F. Brannan, Secretary. 


Letrer From Water M. W. SpLawn, CHAIRMAN, LEGISLATIVE COMMITTE! 
INTERSTATE COMMERCE CoMMISSION 
Marcu 28, 1952 
Hon. Epwin C. JoHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHaArRMAN JonNsON: Your letter of January 10, 1952, addressed to 
the members of the Commission and requesting comments and suggestions on a 
bill, S. 2362, introduced by you, to amend the Interstate Commerce Act t 
restrict certain operations of private carriers by motor vehicle, and to restrict th: 
leasing of vehicles, has been referred to our Legislative Committee. After carefu 
consideration by that Committee, Iam authorized to submit the following com- 
ments in its behalf: 

The bill attempts to define the transportation that could be conducted by a 
private carrier; it would prohibit return loads of exempt commodities under lease b) 
vehicles of private carriers; and it would sharply restrict the leasing of vehicles b) 
carriers for hire. 

While the apparent main purpose of this bill is to prohbit unregulated privat: 
carriers from assessing a charge for transportation in competition with regulated 
carriers performing like or similar service also for compensation, the bill in its 
present form fails to accomplish this purpose. 

Instead of adding a new section to the Interstate Commerce Act as proposed 
by this bill, its purpose could be better accomplished by amending section 203 (a 
(17), to read as follows: 

“The term ‘ private carrier of property by motor vehicle’ means any person no' 
included in the term ‘common carrier by motor vehicle’ or ‘contract carrier b) 
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motor vehicle’ who or which operates as a motor carrier in interstate or foreign 
commerce solely within the scope of the primary business of such private carrier of 
property by motor vehicle.” 

The last clause of the first sentence in the proposed paragraph (a) is not clear. 
It prohibits the operation by private carriers of ‘‘any motor vehicles customarily 
used in such transportation.” Presumably “such transportation’? means ‘other 
than such as may be within the scope of the primary business of such private 
carrier.” If so, this should be clarified. The meaning would probably be clearer 
if the clause read, “nor shall any motor vehicles customarily used by others-in 
transportation for compensation be used by such private carrier.”’ 

In the last sentence of subsection (a) of the proposed section 229, it is provided 
that the Commission shall define such transportation as is within the scope of the 
primary business of the private carrier ‘‘on application.’”” This would apparently 
require the Commission to define the primary business of any private carrier who 
applied for such definition. The sentence, “‘Upon application the Commission 
shall define such transportation as is within the scope of the primary business of 
such carrier,” if written into the statute, would add greatly to the workload 
of the Commission. In addition, the Commission would be called upon to make 
this determination without the aid of any standards of measurement fixed by 
Congress. 

But the bill has another weakness. It recognizes initially that the true test of 
private carriers is whether or not the transportation is being conducted for 
compensation and then dilutes that test by excepting such transportation when 
performed in the primary business of the private carrier. 

Subsection (b) of the proposed section 229 prohibits leasing of vehicles by 
authorized motor carriers except from other authorized motor carriers. The 
purpose is apparently to prevent trip leasing of vehicles of private carriers for 
the return trip. It would, however, have a much greater effect than that. It 
would wipe out the truck-owning subsidiaries of existing carriers; it would 
prohibit carriers from augmenting their fleets during peak periods by leasing 
vehicles from truck-leasing companies; and it would prohibit the frequent practice 
of line-haul carriers leasing their pick-up and delivery trucks from local draymen. 

The desirability of such a policy should be most carefully considered before 
this amendment is enacted. 

Respectfully submitted. 

Water M. W. Sprtawn, Chairman, Legislative Committee. 
CHARLES DD. MAHAFFIE. 
Joun L. RoceErs. 





LETTER From W. H. Ort, Jr., CHAIRMAN, LEGISLATIVE COMMITTEE, NATIONAL 
Councit oF Private Moror Truck Owners, INc. 


WasuHineaton 5, D. C., April 15, 1952. 
The Honorable Epwin C. JoHNsON, 
Chairman, Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D. C. 


Dear Mr. CHartrRMAN: The National Council of Private Motor Truck Owners, 
Ine., respectfully requests permission to supplement its previous testimony 
before the Senate Interstate and Foreign Commerce Committee (on April 1, 1952) 
because of statements included in the testimony of Mr. Robert J. McBride, 
representing the Regular Common Carrier Conference of the American Trucking 
Associations, Inc. (submitted April 2, 1952) and because of the proposed amend- 
ment dated April 10, 1952, to Senate bill 2362, resulting from Mr. McBride’s 
testimony. 

It is our desire, in offering this supplemental testimony, to afford further 
information as to the background and significance of such a redefinition of the 
term “private carrier by motor vehicle’ within the Interstate Commerce Act 
as is proposed in the April 10 amendment to S. 2362. 

The Common Carrier Conference of ATA has in effect revived a proposal that 
was completely rejected by the Interstate Commerce Commission and the Federal 
courts, including the United States Supreme Court, in the Lenoir-Schenley-Brooks 
cases. The proposed amendment, if later construed according to the contentions 
of the conference in these proceedings, could completely eliminate the right of 
American enterprise to distribute its own goods or perform its own services with 
its own vehicles, thereby creating a complete for-hire carriage monopoly in motor 
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truck operation. This effort failed in the courts, and now the conference is 
attempting to accomplish its goal through legislation. 

To attain this objective it has proposed the following redefinition of private 
carriage in the Interstate Commerce Act: 

“The term ‘private carrier of property by motor vehicle’ means any person not 
included in the terms ‘common carrier by motor vehicle’ or ‘contract carrier by 
motor vehicle’ who or which transports in interstate or foreign commerce by motor 
vehicle property of which such person is the owner, lessee, or bailee, when such 
transportation is for the purpose of advancing and fostering a nontransportation 
business, but not for compensation.” 

The words “but not for compensation” could have the practical effect of 
eliminating private truck operations; such wording would give legislative recog- 
nition to the already discredited contention of the conference before the Com- 
mission and the courts that any one operating a motor vehicle to distribute his 
goods or services, who cannot show that he suffers a loss in doing so, is a common 
or contract carrier and therefore forbidden to operate without a certificate or 
permit from the Interstate Commerce Commission. 

The National Council of Private Motor Truck Owners submits that the present 
definition of private carriage is entirely adequate and sound; its wording has 
been clarified through ICC and court decisions so that the ‘“‘primary business’’ 
test has become the firmly established criterion for determining private carrier 
status under the act. 

In other words, under the present definition, the only private carrier operation 
is that which is conducted as a bona fide incident to a nontransportation enterprise 
which is the primary business of the operator. 

This, we submit, is a fair and workable concept and one that is certainly a 
logical interpretation of the intent of the Congress in the Interstate Commerce Act. 

Further discussion pointing out the seriously objectionable implications of this 
proposed amendment to write the discredited “for compensation” test into the 
act is included in the attached brief submitted by the National Council of Private 
Motor Truck Owners as intervenor in civil action, file 1149, before the United 
States District Court for the Eastern District of Virginia (Brooks Transportation 
Company, Inc. et al. v. United States of America). The opinion of the court, in 
agreement with this brief, is included with our testimony before you on April 
1, 1952. 

Portions of Mr. McBride’s testimony disclaim desire or intention to interfere 
with legitimate private truck operation, but the enclosed brief will show that the 
interpretations placed by his conference on the ‘‘for compensation’’ test which he 
proposes now to specify in the act would not only interfere with but eliminate it, 

We would sincerely appreciate having this letter entered into the record of the 
subject hearing before the Senate Interstate and Foreign Commerce Committee. 

Respectfully, 
W..H. Orr, Jr., 


Chairman, Legislative Committee. 


LETTER AND STATEMENT OF FRANK Tosin, Director oF RESEARCH, INTERNA- 
TIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN, AND 
Hewvprrs or America, AFL 

Wasnincoton 5, D. C., April 11, 1962. 

Hon. Epwin C. JOHNSON, 

Chairman, Senate Interstate and Foreign Commerce Committee, 
United States Senate, Washington 25, D. C. 


My Dear Mr. CuHarrmMan: The Teamsters Union desires to comment upon 
two bills now pending before your Committee proposing amendments to part I 
of the Interstate Commerce Act. 

8. 2362 would provide limitations upon the leasing of vehicles by motor common 
and contract carriers of property and would also rsetrict certain operations of 
private carriers. The union recognizes that S. 2362 has for its general objective 
the elimination of what is widely called “gypsy truck operations.’””’ The union 
heartily favors this objective and has on several occasions brought to the atter- 
tion of this committee the excesses of unrestricted vehicle leasing and the deplor- 
able condition to which the motor carrier industry is consequently being driven. 
In my testimony before your committee’s Subcommittee on Domestic Land and 
Water Transportation, holding hearings on Senate Resolution 50 (81st Cong. 2d 
sess.), I depicted conditions in the motor carrier industry resulting from unre- 
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stricted leasing practices and developed the need for legislation of a character of 
S. 2362. 

S. 2363 would establish maximum dimensions and weights for motor vehicles 
operating subject to the Interstate Commerce Act. The union is strongly opposed 
to Federal intrusion into this field. It believes that a determination of the size 
and weight of vehicles on the highways of our 48 States must be left to the indi- 
vidual determination of each of these States in the light of conditions peculiar to 
each. Moreover, if any Federal legislation in this field is to be undertaken, the 
size and weight limitations contained in S. 2363 are far too low and are needlessly 
drastic in the light of modern highway engineering. 

I am enclosing a copy of my statement before the subcommittee above referred 
to. I ask that this letter, together with my statement, be included in the printed 
record of your hearings. 

Sincerely yours, 
Frank Tostn, Director of Research. 





STATBMENT OF FRANK TOBIN ON BEHALF OF TEAMSTERS UNION BEFORE SENATE 
SUBCOMMITTEE ON Domestic LAND AND WATER TRANSPORTATION 


My name is Frank Tobin. I am director of research for the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen, and Helpers of America. 
Our union has more than 1,000,000 members of whom about 200,000 are directly 
employed by for-hire motor carriers of property under the jurisdiction of the 
Interstate Commerce Commission. Many of our other members are employed 
in allied or related fields very closely linked with over-the-road transportation. 

You will understand from these figures disclosing how many of our people 
make their livelihood in motor transportation, the vital and necessary interest 
our union has in all its problems. ot only the living standards of our union 
members, but their safety and often their lives are at stake. We cannot over- 
emphasize our concern that sound and proper conditions be achieved in motor- 
carrier transportation of property through adequate regulation by the ICC or, 
if necessary, some other Government agency. We want a vigorous, sound, con- 
structive, forward-looking industry offering a safe, adequate, and economical 
means of transportation to the public. Only in this way will our country gain. 

I regret that it is necessary to say flatly that we do not now have such an 
industry. On the contrary, we have an industry which is in a deplorable and 
chaotic condition. The situation is not improving; it is steadily becoming worse 
and at a progressive rate. The industry is in the process of destroying itself. 
Shippers, employees of the industry, competitors of the industry, and all the 
general public which drives on the Nation’s highways are forced to suffer along 
with the industry. 

The fault for the present intolerable predicament of the motor-carrier industry 
is not, in the union’s view, the fault of the organic law governing motor carriers. 
While that law might be improved in some particulars, the basic theory of regula- 
tion in the public interest by an experienced administrative agency is sound. It 
is not the law which is at fault; it is the feeble and ineffective administration of the 
law by the regulatory agency to which it was entrusted—the Motor Carrier Divi- 
sion of the Interstate Commerce Commission. 

It is the union’s opinion that the Motor Carrier Division of the Interstate Com- 
merce Commission has not shown the requisite zeal necessary for the protection 
of the public and the establishment of a sound national motor freight transporta- 
tion industry. It shows a constant disinclination to. grapple with controversial 
issues and a preference to slide along with existing conditions as the course of least 
resistance. The Commission has not supplied for the motor-carrier industry 
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anything approaching effective supervision and leadership which must be provided 
by a public regulatory authority. 
, The Motor Carrier Bureau constantly apologizes for the record it is compiling 
f on the ground that it lacks adequate appropriations and enforcement staff. The 


union is unconvinced the Motor Carrier Division of the Commission genuinely 
desires the appropriations and staff and it says is required for an effective regula- 
tory job. If it had all necessary powers, it might thus be stripped of the apologies 
and excuses it now gives for its own inertia. It is obvious the Commission has 
not done, with its very considerable existing facilities, all it could, and all that the 
Congress and the public have the right to expect. 

Let me refer to the annual report filed early this year by the Commission for a 
few illustrations of the basically lackadaisical attitude which the Commission 
reveals. Here are a few quotations from that report: 
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‘‘The number of [motor carrier] accidents reported continues to increase fro.) 
year to year.” 

“Again in 1948 the number of accidents reported by common and contract motor 
carriers subject to our regulation, and the resultant casualties, have increas»: 
substantially during a period marked by a national decrease in motor-vehic\- 
accident fatalities.’’ 

“It is estimated that there are 25,000 exempt carriers and 100,000 private 
carriers who have never been notified except through press releases that they are 
subject to the safety regulations. With the staff at our disposal it is impossil|e 
to make the application of our safety regulations wholly effective.” 

“To the extent of the ability of our available staff we are continuing our enforco- 
ment work with motor carriers in an attempt to obtain compliance with our 
motor-carrier safety regulations. The number of motor vehicles and combinations 
inspected by our field staff in 1948 and the first 6 months of 1949 reveal the follow- 
ing: Number of vehicle inspections in 1948—16,073, in which there were disclose: 
57,970 separate deficiencies; for the period October 1, 1948, to September 30, 1949, 
there were 10,106 such inspections revealing 36,052 deficiencies. In both of these 
periods the deficiencies included defects in steering mechanisms, brakes, lighting 
devices, and various other mechanical features necessary for the safe operation of 
motor vehicles on the highway. 

“The number of driver-asleep accidents reported during the period July 1, 1948, 
to June 30, 1949, was 249 as compared to 197 for the similar preceding period. 
The increase is due to a large total number of accidents reported and use of a new 
supplemental form designed to elicit more specific information in questionalhle 
cases.’ 

While this safety record is a shocking one, nevertheless the Commission has no 
general recommendations to make. On the contrary, it says in its report that in 
view of the inquiry you gentlemen are now conducting, which will constitute a 
thorough review of the Commission’s problems, ‘‘we believe that at this time 
we should make no recommendations as to basic matters affecting transportation 
in a large way.”’ This very same report, however, contains references to coopera- 
tion with greedy ee eee and its opening sentence is pitched on the 
theme of the difficulties besetting the carriers. 

There are some obvious steps which the Commission might take in the improve- 
ment of safety on the highways but which, so far as I know, have been large! 
unexplored. The Commission ought to seek out every opportunity of entering 
into cooperative arrangements with State and municipal enforcement officials 
who are thoroughly conversant with general problems of traffic and safety on the 
highways. This type of cooperation would greatly increase the effectiveness of 
both Federal and local enforcement officials but, so far as I know, nothing tangible 
ever has been done by the Commission along these lines. If FBI and other 
Federal agencies can cooperate with State and city officials, there would seem to 
be no reason why the Bureau of Motor Carriers could not work out similar methods 
of cooperation, leading to far more effective enforcement of safety on the highways. 

The Commission’s power to impose penalties for safety violations should be 
greatly strengthened. It should be authorized and directed to revoke the certifi- 
cates of repeated violators. Putting more teeth into the penalties for violation 
of the Commission’s rules would be among the most important legislative changes 
this subeommittee could recommend. 

The Bureau of Motor Carriers was afforded a magnificent opportunity to do 
something about the present intolerable conditions in a proceeding now before it 
involving the lease and interchange of vehicles and styled Ez parte MC-43. This 
proceeding is the most important matter in the motor carrier field which the Com- 
mission has ever had before it. The pernicious and pervasive “leasing practices’’— 
so-called—of carriers are a mainspring of all the manifold evils which now 
threaten the stability of motor carrier transportation. Affirmative and con- 
structive action by the Commission in this proceeding is an essential first step on 
the road to regulation. Thus far, the Bureau of Motor Carriers has devoted 3 
years of stumbling effort to this proceeding and proposes to do virtually nothing. 

In order properly to understand the significance of this proceeding, it is neces- 
sary to turn back to the conditions which obtained before 1935 and which initially 
led to the Motor Carrier Act of 1935 first bringing motor carrier transportation 
under Federal regulation. Former Commissioner Joseph B. Eastman, who a‘ 
that time was Federal Coordinator of Transportation, tendered a report to Con- 
gress in March 1934, entitled “Regulation of Transportation Agencies.” Here 
is the manner in which conditions in the industry were then described—and | 
might add that if I had not specifically stated that this was a 1934 report I am 
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sure you would have assumed it was a report as to current conditions. It is 
certainly as true now as when it was written: 

“Intercity trucking is disorganized and much of it is in an economically unsound 
condition * * *, The small scale of operations, the presence of three more 
or less distinct but highly competitive types of operators, and the ease of entering 
the business are the basic reasons. There are thousands of little operators, with 
a very few trucks or even a single truck * * *, It has been and is easy to 
enter the business * * *. A small sum, and often only a down payment on a 
single truck, is enough in many instances for a start * * *. This ease of 
starting small-scale operations has the natural result that many truck operators 
are poorly trained and inadequately financed, and some are irresponsible. The 
lack of training means hardships for the individual trucker and difficulties for 
his competitors, both those of equally low qualifications and those who, with 
greater experience and larger resources, try to conduct their operations on a 
businesslike basis. Too often rates have been demoralized by operators with 
little or no knowledge of costs or by those who have been driven by sheer financial 
necessity to quote rates which they know to be unremunerative * * *. 

‘Tnexperienced, and often ignorant and poor, individuals have been induced 
to buy trucks on the installment plan by high-pressure salesmanship and reckless 
representations as to prospects for traffic and earnings. Such exploitation of 
operators has heen a substantial factor in the’present low state of the indus- 
try * * *, Various abuses have developed which amount to virtually a 
‘racket’.”” 

In order to demonstrate how accurate that picture is of current conditions, let 
me attempt to describe for you briefly precisely how freight motor transportation 
is now conducted. Someone unfamiliar with the industry might well be astonished 
to learn that a large and increasing number of our motor carriers do not own a 
single piece, or only a limited amount, of equipment. In the words of the spokes- 
man for the American Trucking Associations in recent testimony before the Com- 
mission, ownership of motor vehicles amounts to “going into the garage business’’ 
whereas he and other industry leaders are really transportation men. The actual 
business of transportation is performed, not by authorized carriers, but by indi- 
viduals who happen to own equipment and who are hired by certificated carriers 
to haul the freight of shippers. These individuals are called, by their defenders, 
“owner-operators,”’ but are more commonly known in the industry as ‘“‘gypsies”’ 
or “wildeatters.”’ 

Let me suppose a concrete situation in order to show you precisely how the 
existing system works. A carrier may be authorized by the Interstate Commerce 
Commission to engage in general common carriage of freight in a given region. 
It may own not a single vehicle but rely for freight hauling on the itinerant gypsies 
it can contact. When freight is tendered to the carrier, it notifies the man in the 
locality commonly accepted as a broker—possibly the owner of a filling station 
or tavern frequented by gypsies. This broker will let it be known to the gypsies 
at his establishment that a given carrier has a load of freight destined for, say, 
Pittsburgh, and he will dicker among the gypsies until an acceptable bargain is 
driven under which the gypsy orally agrees to haul the freight delivered to the 
authorized carrier. The carrier compensates the gypsy on the basis of the per- 
centage of the revenue received by him and thus avoids all possibility of loss to 
— His certificate from the ICC becomes a license to exact tribute from 
the gypsy. 

A great and growing percentage of freight is now being moved in precisely this 
fashion. A survey conducted by the union indicated that 60 percent of all inter- 
city motor freight is hauled by gypsies. To one accustomed to normal public- 
utility operations, the situation is so startling that I invite you to consider it. 
The carrier obtained his certificate from the Interstate Commerce Commission on 
on the representation required by law that he was fit, willing, and able to engage 
in transportation. In any other field of public service, it would follow almost 
axiomatically that the public-service corporation had the finances, equipment, and 
proven experience to engage in its chosen field of endeavor. But in the motor- 
transportation field, the laws of public service apparently stop as of the time an 
applicant is able to inveigle a certificate from the Interstate Commerce Com- 
mission. Armed with a certificate, he is now fully ready and open for business. 
The certificate holder can rely on gypsies entirely to perform the services for which 
he has obtained permission. 

Gypsies are of several types, but his essential hallmark is his willingness to 
carry freight for any authorized carrier on a trip lease basis. The true gypsy, or 
wildeatter, bangs around the country in his piece of equipment which he has 
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usually purchased on time and on which he is usually behind on the payments, 
He shops and bargains as he can for any load of freight tendered to him. In a 
city where the outgoing traffic is heavy, he may drive a compensatory bargain 
for his services. here the traffic is thin, he may be forced to take a load for 
hardly more than his gasoline expenses in order to be moving on. 

So-called exempt or private carriers are substantially in the gypsy class. Such 
a carrier, after his initial haul, is ready to shop about for one or more trips neces- 
sary to return him to his starting point. In theory, he leases his vehicle and offers 
~ services to the authorized carrier which chances to offer him a load in the right 

irection. 

This fluid force on the highways, ripe for exploitation, depends for its existence 
on the ability of authorized carriers to lease equipment with almost complet» 
freedom. Polite trucking circles talk of “freedom to lease’’ and the desirability 
of “augmenting equipment.”” When you hear these phrases, you must appreciate 
that they comprehend the situation I have described. The reality is that author- 
ized carriers grant the sanction of their operating rights to unregulated private 
individuals who are actually engaged in public transportation. By a euphony of 
words, it is said that the authorized carrier merely augments his equipment by 
leasing a gypsy’s truck for a certain time. 

Now let us consider some very concrete aspects of this general situation. 
Since the Motor Carrier Act and court decisions under it have always stressed 
that safety on the highways is among the paramount objectives of regulation, 
I shall first address myself to the safety aspects of this situation. Obviously the 
huge and heavy trucks which now run on our highways can be highly dangerous 
instrumentalities to the traveling public, and all possible precautions to assure 
the safety of the vehicle and the competence of the driver should be taken. 

In recognition of these facts, the Commission has prescribed safety regulations 
excellent in theory. Any vehicle engaged in transportation must meet rigorous 
requirements with respect to its brakes, lights, tires, steering mechanism, and a 
host of other incidental features such as provision of proper windshield wipers, 
flares and fuses in case of breakdown, etc. The driver of the vehicle must pass a 
physical examination and his hours of driving are circumscribed. He may drive 
no more than 10 hours in any 1 stretch and must then take at least 8 hours rest. 
He may not exceed a maximum of 70 hours of driving in any 1 week. 

These necessary requirements are obviously not self-enforcing and the key 
to their proper enforcement is the establishment of basically proper conditions 
which will make it possible and economic for carriers to abide by them. If trans- 
portation were actually conducted by the authorized carriers in vehicles owned 
by them and using drivers employed by them, the enforcement problem would 
not be too difficult. Such a carrier would have a large stake in compliance with 
the law and could not afford continuously and flagrantly to violate these safety 
requirements. Particularly would this be true if the Commission’s powers to 
penalize for law violations were greatly strengthened in the manner I suggested. 

But transportation is not conducted in this way; it is conducted by gypsies or 
wildcatters in the manner I have described. The situation then virtually assures 
that the safety requirements will be flagrantly violated. The carrier who gives 
a gypsy a load cannot, by any means, afford to inspect the gypsy’s vehicle. It is 
foolish to suppose that they ever do so more than occasionally when every economic 
consideration points to the fact that they cannot afford an adequate inspection 
of a vehicle which is in their employ for only a few hours or days, and when the 
carrier is anxious to beat the gypsy down to the lowest possible rate. The same 
economic considerations preclude the carrier as a practical matter from investi- 
gating the physical condition of the gypsy and his recent driving record. The 
carrier has no means of checking whether the driver has just driven 20 straight 
hours or has been idle for that period. It has no control over whether the driver 
will proceed straight through on a 24-hour journey or will take it in stretches 
with proper rest. Even if the driver has a physical certificate, it is meaningless 
since the carrier will be unfamiliar with the doetor who gave the certificate. 

It is these conditions which lead to murder on the highways. It is the responsi- 
bility of the carrier and of the Bureau of Motor Carriers, and not of the gypsies 
except in a very limited sense. Only too often the gypsy has been induced into 
the field by glowing advertisements of carriers and has been sold a second-hand 
or discarded tractor on time by the carrier involved. The gypsy can make a 
living and meet the payments on his truck only if he keeps driving; i. e., if he 
keeps violating the safety requirements. 

All that I have stated is not merely my speculation; it is proven fact established 
in the record of the proceeding before the Commission which I have mentioned. 
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The union there produced 10 witnesses who worked as gypsies for varying periods 
and who were thoroughly familiar with actual conditions. Uniformly, they testi- 
fied that the trucks they drove and the hours they kept violated the Commission’s 
safety requirements. Economic necessity drove them and stay awake pills, avail- 
able at trucking stops, sustained them when they drove for periods as long as 
36 hours. The almost invariable outcome of their efforts to make a modest living 
and to pay for their truck was eventual foreclosure on the vehicle by the bank 
or company which held the mortgage. But in the meantime, they played havoe 
with safety on the Nation’s highways. 

The irresponsibility brought about by the presence of the gypsy and his exploiter 
in the transportation field may take a very concrete form. When the unsafe 
condition of a gypsy’s equipment, or excessive strain on him, results in an accident, 
the unfortunate victim may encounter total financial irresponsibility. The gypsy 
often lacks public liability insurance on ‘his vehicle. If the gypsy happens to be 
returning empty from a trip lease undertaken for a carrier, the earrier may 
successfully avoid any responsibility. If the gypsy is carrying the freight of 
several carriers, each may claim another bears sole responsibility. All too fre- 
quently, there is no financial responsibility or an involved legal proceeding is 
necessary to determine who is answerable. 

Now let us turn away from the safety factor to some other evils bred by the 
conditions which I have deseribed. In theory, the Commission issues certificates 
to qualified applicants to conduct a public service, issuing or denying a certificate 
dependent upon the quality of the applicant and the public need for the service 
he proposes to render. But this entire theory on which regulation is premised 
goes by the boards because of conditions obtaining in the motor freight-transpor- 
tation field. Carrier A may have authority to operate only from Washington to 
New York and may have been specifically denied the right to render transportation 
between New York and Boston on the ground that adequate public service 
between those points already exists and that further authorizations would lead 
to runious competition. But carrier A is by no means required to confine his 
operations between Washington and New York. On the contrary, he is virtually 
invited by the laxity of leasing practices to conduct his operations wherever he 
pleases. If he is tendered in Washington a load of freight for delivery to Boston, 
he engages a gypsy to carry it to Boston and if, by ill fortune, the gypsy is stopped 
by an ICC inspector between New York and Boston, the gypsy has only to say 
that he is hauling under oral lease for carrier X, which has authority to operate 
between these two points. 

Unserupulous carriers quickly capitalize on the possibilities of the situation and 
are alert to make prior back-scratching agreements with others similarly unsecrup- 
ulous in order to invoke their certificate in case of need. Our suppositious carrier A 
with authority to operate only between Washington and New York will have a 
prior understanding with carrier X, which has authority to operate northward 
from New York. Carrier X will constantly be prepared to assert, in case one of 
earrier A’s gypsies is caught beyond its confines, that the gypsy was under oral 
lease to carrier X. Carrier A will reciprocate the favor where necessary. Some 
carriers even exchange blank forms among themselves as a precautionary measure. 

It is small wonder that one witness testified that ‘regulation is a joke.’’ So 
long as the Commission recognizes the ‘“‘freedom to lease’ which it has tolerated 
for so many years, carriers are able to serve virtually anywhere they please and 
escape detection in the manner outlined. The unauthorized competition which 
results has a staggering impact not only on motor carriers but on other forms of 
transportation, particularly railroads. . 

The whole system is designed to break down rate structures. The certificated 
carrier who resorts to the use of gypsies, partially or totally, does not have any 
real costs in any conventional sense. He rents the protection of his certificate 
to a gypsy for a percentage of the revenue from the shipper. He is thus able to 
offer service to a shipper at a slight increase beyond his expense in hiring a gypsy. 
Those carriers who are endeavoring to render a proper public service, using their 
own vehicles, employing their own drivers, maintaining safety departments and 
adequate inspection and repair facilities, are being driven to the wall by other 
carriers who use gypsies. Mr. Adley, president of a large and experienced carrier 
in the East, is going to follow me on the stand, and I will not continue with further 
details on this score. The sad consequence is that many legitimate invested 
carriers are being driven, against their inclination, to resort to gypsies in order to 
remain in business. 

I could continue almost indefinitely cataloging the unfortunate and evil conse- 
quences of the Commission’s long toleration of these so-called “leasing practices.’’ 
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The situation is fundamentally unsound and must be corrected. Evils are iney; 
table when the ostensible carrier, regulated by the Commission and presumab|, 
responsible to the public and the shipper, is not the actual carrier. The actua| 
carrier is, in truth, a gypsy, a stranger to the regulatory process and to the shippe: 
and lacking in public responsibility. Carriers who use gypsies cannot exert ove, 
them the control and direction implicit in the carrier’s public-service statu 
Service to the shipper is often bad, and obligations to the public are avoided. 

Now let us turn from an examination of existing conditions to see the exten: 
to which the Commission has been aware of them and what it has done to eliminat: 
them. According to the testimony of the Director of the Bureau of Motor Carriers. 
it first became concerned with the leasing practices of motor carriers in 1940. 
Before there were any tangible results of this concern, the war intervened ani 
the necessity of moving freight, no matter how, overrode all other considerations 
and buried the leasing problem during the war. 

In 1947, and with the return of more normal conditions, the Bureau of Motor 
Carriers again undertook investigation of the “leasing practices” of carriers and 
at this time it both prepared tentative rules which, significantly, it offered to the 
American Trucking Associations for criticism and suggestions, and also initiated 
a field study by its staff. The survey of actual conditions reported by the Bureau 
staff early in 1948 is an eye-opener, and this subcommittee should obtain and 
incorporate it in its records. The staff reported some 77 practices which it con- 
sidered pernicious in connection with leasing practices and gave examples of each 
In summary, they found that carriers resorting to leases of vehicles, particularl) 
of gypsies, did not assert sufficient control over the operation of the vehicle and 
did not have adequate control, direction, and domination of the transportation 
service being offered. The study further disclosed that carriers resorting to gypsies 
were avoiding their carrier responsibilities, losing contact with shippers, and not 
maintaining adequate control over the drivers. Even spokesmen for the ATA 
admitted that the situation described by this survey was accurate. 

The hearings in Ex parte MC-43 were finally gotten under way in October 1948, 
after the type of avoidable delay which has constantly marked the proceeding. 
At these hearings, which ran into January 1949, a plethora of evidence buttressed 
the view that intolerable conditions were being created and abuses flourishing 
because of so-called leasing practices. The examiner who presided at the hearing 
and heard the evidence concluded that corrective action was clearly required in 
order to strike at some of the evils disclosed. He, therefore, proposed tentative 
rules which would have forbidden any leases of equipment by carriers for a period 
less than 30 days and would also have required that carriers assign their own em- 
ployees as drivers of the equipment which they leased. 

The suggested remedy of the examiner is considerably less than what seemed 
to our union to be required and sound. It was and is our belief that carriers 
should be required to own their own equipment and be permitted to lease addi- 
tional equipment in peak periods of business only from other authorized carriers 
the natural source to which they would normally look for purposes of obtaining 
additional equipment. The examiner, while he rejected this approach, did con- 
clude that the present trip leasing of gypsies was unconscionable and must be 
halted. 

Now comes the sad part of the story. The examiner’s report was issued in 
August 1949, and of course was bitterly opposed by selfish trucking interests who 
have grown fat by their exploitation of gypsies. Exceptions to the examiner's 
report were reviewed by Division 5 of the Interstate Commerce Commission and, 
after another of the unwarranted delays which I have mentioned, Division 5 
issued its report on July 5 of this year. 

The report of Division 5 will astonish this subcommittee. It made only minor 
and immaterial changes in that part of the examiner’s report which summarized 
the evidence at the hearings and disclosed the extensive abuses and evils of current 
leasing practices. But Division 5 wholly departed from the action recommended 
by the examiner and, in effect, wrote a simple ticket for the carriers to continue 
precisely the practices which have flourished. Specifically, Division 5 abandoned 
the examiner’s requirements that leases must be for periods of no less than 30 days 
and that carriers must assign their own employees as drivers. Virtually all Divi 
sion 5 did require by its recommended rules governing leasing practices is carrier 
compliance with a little red tape before continuing as they have been. When a 
carrier now wishes to obtain the services of a gypsy, a printed form must be signed 
by both parties which certifies that the carrier has inspected the vehicle and has 
obtained assurances as to the driver’s general fitness to drive. 

It will be apparent to the subcommittee that these rules are wholly inadequate 
in fact, ridiculous. The gypsy-using carriers state that they get off scot free. The 
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one thing which the hearing established beyond doubt was the fact that the evils 
flowing from leasing are the result of economic compulsion on the gypsy and the 

carrier to short-circuit safety requirements. The carrier who employs a gypsy 

for a day’s journey cannot economically afford to inspect adequately the gypsy’s 

equipment and driving record, and the Commission’s requirement that the carrier 

certify he has done these things is merely to invite a false certificate and run the 

extremely slight risk of detection. 

I have said that the Division 5 report is an amazing document. Let me quote 
one paragraph from it which will adequately disclose to the subcommittee what I 
havein mind. Here is what Division 5 said: 

‘*We are convinced that the trip leasing of the itinerant owner-operator, as 
disclosed herein, is inimical to sound regulation and proper administration of the 
safety regulations. We are not satisfied that a rule prohibiting such trip leasing 
should be prescribed at this time. We believe that correction of this situation 
should first be left to authorized carriers which engage in such trip leasing. We 
shall require that all equipment utilized under trip leases be inspected and that 
such authorized carriers insure that the drivers thereof comply with our safety 
regulations.”’ 

That paragraph defies analysis. The Division expresses its conviction that 
trip leasing of gypsies is inimical to sound regulation and proper administration 
of the safety regulations; but, in the very next sentence, it proceeds to say that 
it should not be prohibited. If any reason is given why trip leasing should not 
be prohibited, it is merely that correction of the situation should be left to au- 
thorized carriers. This, of course, is precisely what has been done since 1935 
with the results that the hearings disclosed. Division 5 then says that it would 
require that trip-leased vehicles be inspected and their drivers comply with safety 
requirements. The obvious vice of this is, of course, that the Commission always 
did impose these selfsame requirements that are now said to be alone necessary. 

Our review of this proceeding leaves the union with the unhappy conviction that 
the Commission may lack the ability to require even what it recognizes as neces- 
sary. The decision is, I must point out, only an interim decision in that it was 
promulgated by Division 5, head the full Commission will have an opportunity to 
examine it. But, since the three Commissioners who comprise Division 5 and 
who presumably are the experts in motor transportation have already passed 
upon the matter, the prospect of the departure from this unhappy decision is not 
too bright. 

Here was the Commission’s golden opportunity after years of eyewinking 
regulation to achieve a substantial solution of most of the evils in the motor- 
freight-transportation field. It has for a period of several years temporized, de- 
layed, and finally, as of this date, refused to act in any way which may disturb 
the entrenched position of the cutthroat operators of the industry, though that 
postion is based on unconscionable exploitation of gypsies. 

It seems superfluous to say that the union favors regulation of the motor trans- 
portation industry. Regulation of this important public service is essential. But 
the unfortunate truth is that after 15 years of the Motor Carrier Act we do not 
have any effective Commission supervision of the industry which could properly 
be termed ‘‘regulation.’”’ The present situation represents hypocrisy in that it 
presupposes regulation but does not achieve it. The union hopes that out of 
this subcommittee’s labors, or even out of the Commission’s further consideration 
of Ex parte MC-43, there may come a reassertion of the Commission’s authority 
in the field. If our hopes are frustrated, then we shall urge removal of the regula- 
tory function to a new agency or complete abandonment of regulation as prefer- 
able to existing hypocrisy. If the total situation in 1950 is almost identical with 
that before 1935 which led to regulation—and it is—then the pretense of regulation 
will have to be adjudged a failure and abandonment of the pretense considered 
or some further effort be made through the creation of a new agency, divorced ~ 
from the pattern and tradition of fumbling ineffectiveness of the Commission. 
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STATEMENT OF CHARLES FE, BiainE & Son, Trarric MANAGERS, PHOENTX, ARIZ. 








S. 2362 proposes to restrict certain operations of private carriers by motor 
vehicle, and to restrict the leasing of vehicles by adding a new section, 229, to the 
act reading, as follows: 

‘‘(a) No private carrier of property by motor vehicle shall operate, or permit 

e operation of, its motor vehicles, in the transportation of any property for 
compensation (whether or not exempt under section 203 (b) of this act) other than 
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such as may be within the scope of the primary business of such private carrie; 
of property by motor vehicle; nor shall any motor vehicles customarily used ji), 
such transportation be operated by such private carrier. Upon application the 
Commission shall define such transportation as is within the scope of the 
primary business of such carrier. 

‘““(b) No common or contract carrier of property by motor vehicle shall operate 
any motor vehicle in the transportation of any property for compensation (whether 
or not exempt under section 203 (b) of this act), unless such motor vehicle is owne 
by such carrier or is leased by such carrier from another person authorized }\ 
the Commission to operate as a common or contract carrier by motor vehicle.’ 

The Commission has made no recommendation in its annual reports to the 
Congress respecting the subject matter of S. 2362. 

However, the Commission inaugurated an investigation on its own motion a 
number of years ago respecting the lawfulness of the practices of motor carriers 
of property in interstate and foreign commerce, throughout the United States 
Lease and Interchange of Vehicles by Motor Carriers (51 1. C. C. 461, decided Jun 
26, 1950), hereinafter termed the Leasing case. Therein the Commission dealt. 
among other things, extensively and comprehensively with leasing of trucks 
From tabulation on page 470, it will be observed that it was the general practic: 
of the common, contract, and private carriers to lease their equipment, or a sub 
stantial portion thereof, throughout the Nation. Thereafter the Commission set 
forth the views of the carriers, including the railroads, and the agricultural, liv: 
stock, and other industries respecting leasing of trucks. The Commission, at 
page 525, said: 

“The parties who contend that trip leasing is essential to a flexible motor 
transportation industry, for example, the Florida Commission and supporting in- 
terest, the Department of Agriculture, National Fisheries Institute, and others 
challenge the proposed 30-day requirement as being an illegal invasion of con- 
tractual privileges.” 

The Commission, at page 526, further stated that while it was convinced trip 
leasing of owner-operator trucks was inimical to sound regulation and proper ad- 
ministration of the safety regulations, it was not satisfied that a rule prohibiting 
such trip leasing should be prescribed at that time. The Commission believed 
that correction of this situation should first be left to authorized carriers whic! 
engage in such trip leasing. The Commission defined authorized carrier as a 
person or persons authorized to engage in transportation of property as a commor 
or contract carrier under the provisions of section 206, 207, or 209 of the act. 

The rules prescribed by the Commission governing the practices of authorized 
carriers of property in (1) augmenting equipment (2) interchanging of equipment, 
and (3) renting vehicles or equipment to private carriers or shippers, are set forth 
in appendix H to said decision. Under rule 2 (1) thereof, it will be noted that 
there is no bar to authorized carriers leasing equipment from the owner thereof, 
which naturally includes private carriers or noncarriers. Further, rule 4, unless 
such service is specified in their operating authorities, prohibits authorized carriers 
from renting equipment with drivers to private or to nonearriers. In this con- 
nection, the Commission, at page 531, said: 

“Our prescribed rule 4 is designed to burden the shippers as little as may b« 
necessary in order to assist us in policing the leasing practices of carriers subject 
to our authority.” 

The authorized carriers were dissatisfied with the Commission’s decision and a 
number of suits were brought by its members in the Federal courts throughout 
the country. One of such courts sustained the report and order of the Commission 
and is on appeal to the United States Supreme Court at this time. 

S. 2362 is diametrically opposed to the comprehensive decision of the Com- 
mission in the Leasing case. We submit that it should not be enacted into law, 
and we will adduce evidence accordingly before the Senate Committee on Inter- 
state and Foreign Commerce. 

Therefore, we recommend that our principals vigorously oppose 8. 2362. 
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STATEMENT OF JosEPH E. KELLER, Private CARRIER CONFERENCE OF THE 
AMERICAN TRUCKING AssocraTIONs, INc. 


ApRIL 14, 1952. 
Hon. Epwin C, JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CHAIRMAN JOHNSON: Reference is made to the testimony presented 
on behalf of the Private Carrier Conference of the American Trucking Associa- 
tions, Inc., before your committee on March 28, with reference to 8S. 2357, S. 2362, 
and 8. 2363. There have been several developments since that date which are of 
concern to private carriers and on April 10, 1952, we respectfully requested per- 
mission to include in the record of these hearings these additional views of the 
Private Carrier Conference. 

On March 28, 1952, the same date the conference witnesses appeared before 
your committee, the Legislative Committee of the Interstate Commerce Com- 
mission presented certain views with reference to the further amendment of the 
definition of private carriage as presently set forth in the Interstate Commerce 
Act. The conference has carefully considered the suggested changes and desires 
to express its opposition to these changes also, and for substantially the same 
reasons set forth in our original presentation. 

The Interstate Commerce Commission’s proposals contain the same objection- 
able features as are included in the original S. 2362 in that the redefinition raises 
the question of the interpretation of the new definition with the consequent 
dangers of a reinterpretation of the primary business test. This test bas now been 
clearly established by Commission decisions and has been confirmed by a series of 
Federal court decisions and by the United States Supreme Court, so that there is 
no need for a change such as suggested by the legislative committee of the 
Commission. Any change in the act now would also place an intolerable ad- 
ministrative burden on the Commission which would then be called upon to make 
thousands of determinations once again as to what is private carriage under the 
restated primary business test and under the revised language as proposed by the 
Commission. 

Although the Private Carrier Conference has not had the benefit of a statement 
of considerations which led to the proposed amendments of 8S. 2362 which were 
made under date of April 1 and which are in the nature of a substitute bill for 
the original 8S. 2362, the conference is of the opinion that the new version is more 
acceptable, if any legislation at all is proposed. The new version does not under- 
take to write the primary business test into the statute itself and is therefore 
agreeable with the suggestions made by the conference witnesses. The new version 
it is believed, also undertakes to liberalize the leasing provisions in accordance 
with the suggestions made by witnesses for this conference. To this extent, 
therefore, the conference feels that the objectives sought therein are desirable. 

The Private Carrier Conference is opposed to the suggestions made by the 
tegular Common Carrier Conference in its presentation before your committee 
in which the proposal was made that the law be specifically amended so as to 
provide that no private carrier be permitted to perform any transportation service 
“for compensation.”’ This is a direct and sinister challenge to all private carriage 
to which the Private Carrier Conference is unalterably opposed. 

The common carriers urged this same contention before the Interstate Com- 
merce Commission and before the Federal courts in several important cases. 
Each time both the Commission and the courts rejected their contention, recog- 
nizing in it the threat to all private carriage and the challenge to freedom of enter- 
prise contained therein. When the United States Supreme Court also rejected 
this concept, the common carriers sought, as a last resort, to seek this legislation. 
Our witnesses have pointed out clearly and unmistakably the viciousness of this 
discredited proposal and the harm it would do to our whole transportation pattern. 
We earnestly request your committee to also reject this proposal. 

Respectfully submitted. 

PRIVATE CARRIER CONFERENCE OF THE AMERICAN 
TruckKING AssocraTions, INc., 
By Josrepnu FE. KEeturr, Attorney. 
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Lerrer From L. C. Satrer, Executive Vick Presipent, AssociaTteD Coop- 
ERATIVES, INc., SHEFFIELD, ALA., TO SENATOR SPARKMAN 


Apri 8, 1952. 
The Honorable JouN SPARKMAN, 
The United States Senate, Washington, D. C. 


My Dear Senator SparkMAN: We will greatly appreciate your havine 
recorded with the Senate Committee on Interstate and Foreign Commerce o 
strenuous objections to the following proposed transportation legislation: 8. 251s. 
8. 2519, 8. 2357, and 8, 2362. 

In opposing these bills, we heartily endorse the testimony of Mr. Kar! ]). 
Loos, March 27, 1952, before the Senate Committee on Interstate and Foreic; 
Commerce, in which capacity Mr. Loos spoke for the National Council of Farmer 
Cooperatives and affiliated farmer cooperative association. As a shipper of 
some $7 million worth of farm supplies annually, principally fertilizers, to our 
member associations and their farmers, we feel that any such authority granted 
to a common carrier or to any group of common carriers as is contemplated }\ 
these bills would be most contrary to public interest, and would be a grave erro: 
in that it would be an injustice to shippers and consumers. 

Your cooperation in having our views recorded with the Senate Committee 0; 
Interstate and Foreign Commerce will be greatly appreciated. 

Very truly yours, 
AssociaATED CoopERaATIVEs, INc., 
L. C. Saurer, Executive Vice President 





STATEMENT OF JAMES K. KNupson, ADMINISTRATOR, DEFENSE TRANSPOR? 
ADMINISTRATION 


WASHINGTON, April 18, 1952. 
Hon. Epwin C. Jonnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear CHAIRMAN JOHNSON: By letter of January 12, 1952, you, as chairman of 
the Senate Committee on Interstate and Foreign Commerce, invited the Adminis 
trator of this agency to express any views he might care to offer on a group of 
bills relating to the Interstate Commerce Act, among which is S. 2362, a bil! to 
amend the Interstate Commerce Act to restrict certain operations of privat: 
carriers by motor vehicle, and to restrict the leasing of vehicles. 

It would amend the act by adding a new section No. 229 which would 
prohibit every private carrier of property by motor vehicle from operating or 
permitting the operation of its motor vehicles in the transportation of any property, 
other than that within the scope of its primary business, for compensation (whether 
or not exempt under sec. 203 (b) of the act), and would authorize the Commissio: 
to define the transportation within the scope of such primary business; (2) pro- 
hibit (somewhat ambiguously) the operation by any such private carrier of any 
motor vehicle customarily used in the transportation of property for compensa- 
tion; and (3) prohibit any common or contract carrier by motor vehicle from oper- 
ating any such vehicle in the transportation of any property for compensation 
(whether or not exempt under sec. 203 (b) of the act) unless such vehicle is owned 
by it or leased from another such carrier holding a certificate or permit issued |) 
the Commission. 

The foreseeable effect of each of these prohibitions appears to be as follow 
The first would put an end to the for-hire transportation for others by privat: 
carriers on otherwise empty out-bound or in-bound vehicle movements of thos 
commodities the transportation of which is now partially exempt from the act by 
section 203 (b) thereof. The first and third prohibitions would stop the privat: 
carrier practice of leasing his vehicle to a common or contract carrier for use duri 
either an otherwise empty out-bound or in-bound journey of the vehicle; this f 
the purpose of meeting or reducing the cost of the private carriage. The sec 
prohibition is obviously designed to and would preclude the common or contra 
carrier or the vehicle owner-operator from leasing his vehicle to a shipper for ' 
transportation by him of his own goods as a private carrier, a device someti! 
resorted to as a means of evading or circumventing part II of the act. But 
would also interfere, to some extent, with the leasing to shippers of truck ren' 
agency trucks which may customarily be leased to and used by common or c 
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tract carriers. The third prohibition would preclude the practice prevalent among 
common and contract carriers of augmenting fleets in their ownership to handle 
traffic exceeding the capacity of such fleets by leasing additional equipment from 
private carriers, from truck leasing or rental companies, and from owner-operators 
among Which are farmers. In consequence, such carriers would be compelled 
either to make substantial investments in additional equipment to handle peak 
traffic requirements or to forego or refuse traffic tendered in excess of that which 
the carrier can normally transport with its owned equipment. 

It may reasonably be anticipated that the bill would create a situation wherein 
the number of highway vehicles available for common and contract carrier use 
would be materially reduced followed by a substantial decrease in the volume of 
common and contract carrier services. Such a situation is almost certain to have 
an adverse effect upon the national defense. It is, therefore, respectfully sug- 
gested that consideration of S. 2362 be deferred until termination of the existing 
emergency. 

The Bureau of the Budget advises that it has no objection to the submission of 
the foregoing views. 

Very truly yours, 


JAMES K. Knupson, Administrator. 
(Nore.—The letter of Ridgeley Todd, legislative chairman, Vege- 
table Growers Association of America, on S. 2362 will be found in the 
hearings on 8S. 2357 for April 9.) 
(The statement of Frank A. Leffingwell, secretary-treasurer, Texas 
Industrial Traffic League, in opposition to S. 2362 may be found in 
the hearings on 8. 2754 for April 9.) 
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S, 2363, Establishing Maximum Sizes and Weights for Motor 
Vehicles 


{S. 2363, 82d Cong., 2d sess., by Mr. Jotinson of Colorado and Mr. Bricker] 


A BILL To establish maximum dimensions and weights for motor vehicles operating subject to the Inter- 
state Commerce Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 226 of the Interstate Commerce Act 
is amended to read as follows: 

“Sec. 226. Motor vehicles subject to part II of this Act shall not exceed the 
following maximum dimensions and weights, and shall operate within the limita- 
tions: Provided, That the Commission, in special cases when it deems it vital, may 
authorize motor vehicles to operate not in conformance with such limitations 

““(a) Width.—No vehicle, unladen or with load, shall have a total outside 
width in excess of ninety-six inches. 

““(b) Height.—No vehicle, unladen or including load, shall exceed an over- 
all height of twelve feet six inches. 

“(c) Length.—(1) No single truck, unladen or with load, shall have an 
over-all length, inclusive of front and rear bumpers, in excess of thirty-five 
feet; (2) no single bus, unladen or with load, shall have an over-all length, 
inclusive of front and rear bumpers, in excess of forty feet, and any bus in 
excess of thirty-five feet in over-all length shall not have less than three 
axles; (3) no combination of truck-tractor and semi-trailer, unladen or with 
load, shall have an over-all length, inclusive of front and rear bumpers, in 
excess of fifty feet; (4) no other combination of vehicles shall consist of more 
than two units, and no such combination of vehicles, unladen or with load, 
shall have an over-all length, inclusive of front and rear bumpers, in excess of 
sixty feet. 

“*(d) Permissible Loads.—No axle shall carry a load in excess of eighteen 
thousand pounds. An axle load shall be defined as the total load transmitted 
to the road by all wheels whose centers may be included between two parallel 
transverse vertical planes forty inches apart, extending across the full width 
of the vehicle: Provided, That this paragraph shall not apply in any State 
permitting by law an axle load as herein defined in excess of eighteen thousand 
pounds.” 


Unitrep States SENATE. 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Monday, March 3, 1952. 

The committee met, pursuant to call, at 10 a. m. in the caucus 
room, Senate Office Building, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, O’Conor, Tobey, Capehart, 
and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assist- 
ant clerk of the committee. 
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STATEMENT OF JACK GARRETT SCOTT, GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF MOTOR BUS OPERATORS 


Mr. Scorr. S. 2363 would provide Federal weight and size limita- 
tions. The considerations in favor of a greater degree of uniformity 
in existing size and weight limitations imposed by the several States 
are cogent ones and not to be minimized. 

However, there are serious objections to the imposition of Federal 
limitations, particularly in the case of intercity busses, which should 
not be overlooked. 

Federal standards would provide a somewhat inflexible code which 
would have no regard for differences in the size and construction of 
highways, differences in terrain, and other considerations of a local 
nature. They would disregard all of those State limitations, except as 
to weight, which are more liberal in character than those proposed in 
the bill, many of which our industry has spent years of effort to 
accomplish. ‘Two examples occur in the case of lengths and widths. 
Thirty-three States have now enacted legislation permitting bus 
lengths of 40 feet or more. Of these, only 11 States condition the 
40-foot length on the use of three axles. Some of them permit busses 
40 feet or more in length only on those certain highways which have 
been determined by State officials to be adequate and safe for such 
vehicles. 

Four States now permit bus widths of 102 inches or more, and 
similar proposals are under consideration in other States. As the 
States are able to obtain wider and better highways, they should be 
left free in their discretion to permit wider busses in the interest of the 
convenience of that part of the public that travels by bus, a sub- 
stantial portion of which cannot afford to enjoy the highways by any 
other means of conveyance. 

Intercity busses pose no such problem as is presented by trucks in 
the matter of weights and sizes. Consequently, we respectfully 
recommend one of these alternatives: (1) that busses be exempted 
from the provisions of the bill; or (2) that the bill be amended so that 
none of its provisions will apply to any States having more liberal 
standards; in other words, that the Federal limitations be minimum 
limitations rather than maximum limitations. 

If our understanding is correct that the bill was proposed as a 
measure of assistance to motor carriers, as it doubtless was, that 
yurpose would be accomplished by the second alternative mentioned, 
but not by the bill as written, and motor carriers generally would give 
to the Congress a hearty vote of appreciation if the limitations are 
made minimum rather than maximum standards. 
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Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952. 

“he committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assist- 
ant clerk of the committee. 


STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Lawrence. Now proceeding, as I said, a little out of order, 
Iam stepping back to 2363. This covers maximum sizes and weights 
of motor vehicles. In examining this bill our people read both the 
explanation of the bill as well as the bill itself. When I speak of our 
people I am talking of our governing body, our executive committee, 
which met and spent hours on these various bills—those that were 
available at. the time—back in the second week of February. 

The explanation stated that it was the intention of the bill to 
secure the adoption by all States of uniform standards governing the 
maximum dimensions, and weights, of vehicles operating over the 
highways, particularly in the realm of height, width, and length of 
trucks and truck combinations. <A study of the bill itself indicates 
to us that these uniform standards would not result. 

The bill actually creates a ceiling with respect to these dimensional 
factors, freezing them irrespective of what the States may do in devel- 
oping their roads to handle traffic deemed necessary to their economy. 
It does not protect interstate commerce against unduly burdensome 
restrictions by setting any floor for these factors. 

The CuarrMan. That is not true so far as the load is concerned, 
because the proviso on page 3 says that— 

This paragraph shall not apply in any State permitting by law an axle load as 
herein defined in excess of 18,000 pounds. 

Mr. Lawrence. I was going to go ahead and recognize that in the 
statement, 

The CuarrMan. I apologize. 

Mr. Lawrence. From the standpoint of axle weights, the bill 
recognizes the economy of the 12 Northeastern States and the District 
of Columbia. These States include the six New England States, New 
York, New Jersey, Pennsylvania, Delaware, Maryland, and Ohio as 
well as the District of Columbia. 

They comprise 7 percent of the area of the United States, 33 percent 
of its population, 47 percent of its industries, and make 45 percent of 
the Federal tax payments. The area contains five of the eight largest 
cities and the country’s two biggest seaports. 

This is a tremendous industrial area as the figures I have quoted 
show. It is significant that in that area the permissible axle weights 
are placed by statute in every case at a figure higher than the 18,000 
pounds contained in this bill. The proviso in the last paragraph of 
the bill recognizes this situation. 
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The Cuarrman. They have better roads. 

Mr. Lawrence. I might state this too, Senator: Right up wher. 
Senator Tobey came from, about there, a great glacier stood up a: 
one time and outside of a little area in the plain around Boston you 
built roads on rock out there and that glacier spilled out all throuch 
this northeastern area in the early days. The result is that in that 
area you have got 

The CuarrMan. You have got a rock foundation. 

Mr. Lawrence. It has been glaciated extremely well. 

The Cuarrman. Yes. 

Mr. Lawrence. As one example of the difference in this area as 
compared to an agricultural area, for instance, we have only to look 
to the great chemical plants of this country which are located in the 
Baltimore and Delaware Bay and River areas. 

Tank trucks are a vital adjunct to their operations. But the ma- 
terials and products transported into and out of these plants often 
weighed from 11 to 16 pounds per gallon, considerably higher than 
the 6 to 7 pounds per gallon which either gasoline or No. 2 furnace oi! 
weighs, and which would be the predominant material transported in 
an agricultural or non highly industrialized area. 

In discussing the bill, S. 2351, I have already pointed out the growth 
which is developing in other areas of our country, notably in the 
Southeast, the Southwest, and Pacific Coast States. We all know that 
new railroads are not being built and so these areas are dependent on 
motor transportation, as I have already indicated. 

These other sections of the country have not yet grown to that 
advanced stage of industrial activity found in the Northeastern States. 
But who can say when they may not attain that situation. And then 
will they be precluded from planning their road network to meet the 
demands of their economy unless or until they have succeeded in secur- 
ing a change in the ceiling which the Federal Government has placed 
upon them if this bill were enacted? 

There is no sound nor modern basis for setting motor vehicle 
dimensions and weights as provided for in this bill for many reasons. 
The values for axle weight, height, and width of vehicles carried in 
the bill were originally stated in the New York State Traffic Regula- 
tions of 1914 after a survey of the vehicles which existed at that time. 
These vehicles were mounted on wheels having facings either of metal 
or solid rubber tires. 

A goodly proportion of these vehicles were steam engines or tractors, 
steam rollers, and only a few motor trucks. I lived there at the time 
and knew it. Pneumatic tires did not come into use until after this 
period, in 1927 on trucks, in fact. Since then there has been steady 
and sensational progress made in low pressure pneumatic tires, softer 
springs, and shock absorption. 

All of these have made even the heaviest loads easier on all types 
of pavements. It has been definitely indicated over the past few 
years by test that an evaluation of today’s vehicles relating to their 
pressure on pavements is such as to cause the entire conception of 
pavement design to be altered, particularly in the direction of less and 
less load intensity. Therefore, with the progress which has been made, 
it would be highly undesirable to adopt antiquated 1914 regulations 
to be applicable for the period 1952 and beyond. 
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Senator Bricker. Of course you do not add anything to your argu- 
ment by an absurd conclusion of that kind, but have you anything to 
show as to the conclusion to be drawn from the tests? To say that 
you are basing anything now on the 1914 tests 

Mr. Lawrence. I have a copy of that book. 

Senator Bricker. That book does not mean anything tome. We 
live in a practical age and we have all got eyes and we can see. 

Mr. Lawrence. We are only trying to be practicable in our state- 
ment here. There is no available data to justify 18,000 pound axle 
loads as a ceiling. There have been no test roads to examine the 
validity of axle loads since 1921. This test road was known as the 
Bates Test Road and was built by the Illinois Highway Commission. 

Illinois, realizing the inapplicability of the 1921 Bates test road 
today is now participating in the planning and execution of test roads 
to establish a new and modern code. In fact, each State highway 
department feels the sore need for such information. As a result of 
their cognizance of the lack of modern information on the subject of 
the effect of loads on pavements, practically every State is partici- 
pating or is about to participate in one or more test roads to establish 
modern values. 

The first and most advanced of these test roads is the one sponsored 
by the Western Association of State Highway Officials. This road is 
located in Idaho and is being undertaken cooperatively by all of the 
States in the Rocky Mountain region together with segments of the 
industry. 

It will examine the effect of 18,000 and 22,400 pound single axle 
loads and 32,000 and 40,000 pound tandem axle loads. Each of 
these loads will be imposed on sections of the test road constructed 
of various thicknesses of asphalt pavements and base. It is the West- 
ern States’ express purpose to determine the modern facts concerning 
the effect of loads on pavements containing asphalt surfaces. 

The second test road is in the detailed planning stage and will be 
a considerably more comprehensive project on the subject of obtaining 
engineering data upon which can be formulated an adequate code of 
weight limits. It is anticipated that when the prospectus for this 
major test road is completed, that it will be entered into by all of the 
48 States who will be working with the various segments of the in- 
dustry to determine the factual information regarding the problem. 

This project has the backing of the American Association of State 
Highway Officials’ Committee on Transport. The magnitude of this 
project is such that it will cover a wide range of axle loads including 
14,000, 18,000, 22,400, and 30,000 pound single axle loads and 28,000, 
36,000, 40,000, and 50,000 pound tandem axle loads. 

These loads will traverse all test sections of variously designed 
thicknesses of both asphalt and portland cement concrete pave ments. 
This project was conceived because of the fact that all of the Nation’s 
highway engineers realize that there is no factual information avail- 
able upon which to establish definitive axle weight limits at this 
time. It is significant that each of these tests is being conducted 
by a plan such that the 18,000 pound axle load is essentially the floor 
of the range of test loads and not the ceiling. 

Senator Bricker. Just one question. You present here a very 
practical problem that will confront us when we get roads that are 
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built according to the schedules and plans that might be determined 
as a result of these examinations and tests. At the present time we 
haven’t got that kind of roads in this country. We have got various 
kinds of roads: asphalt, cement, brick, and the like. Would you favor 
any kind of limitation at this time in the light of the roads we now 
have? 

Mr. Lawrence. We have those limitations State by State. 

Senator Bricker. I know, but I mean any Federal limitation. 

Mr. Lawrence. As I stated before, I think it is impractical. 

Senator Bricker. You think it is impractical? 

Mr. Lawrence. Yes, sir. 

Senator Bricker. What if the States are unable to protect them- 
selves—and they are in many instances—they have not either the 
enforcement machinery or the number of men to check on all the 
trucks that are coming in. We have an instance in our State right 
now where they have dumped the trucks off of the Pennsylvania 
turnpike onto two highw ays in Ohio and it is going to cost about a 
quarter to a half million dollars of additional maintenance this spring 
to bring those roads back in a shape at which they are even passable 
I could name you a dozen in Ohio the year before last—not so muc h 
this year but last year—that were just ‘dug into gutters or ruts 2 feet 
deep and squashed up in the center by heav Vv truck lo: ids. How are 
we going to meet a proposition of that kind when the State cannot 
protect itself on these interstate shipments? 

Mr. Lawrence. I think, Senator, with all due 1 respect to the great 
State of Ohio, you have got an unfortunate situation there in that | 
think the longest time you ever had a head of the highway department 
was 4 vears. 

Senator Bricker. That is not the answer to it. We have had good 
highway departments in Ohio. 

Mr. Lawrence. I mean your own papers down there have so 
stated. 

Senator Bricker. We have built roads commensurate with the 
needs of our State and of local transportation. The trucks have 
grown, I think, beyond the ability of the roads to carry them. ‘That 
is perfectly evident. All you have got to do is travel over our State 
and you will find out. To say we have not got a good State highway 
department is not an answer at all in my judgment. I know the 
highway department in Ohio and I know the work they have done 
and I know the money that has been spent and I know it is com- 
mensurate with what has been spent in other States. 

Mr. Lawrence. All I know is what I read in the newspapers. 

Senator Bricker. You get a lot of misinformation in the news- 
papers. 

Mr. Lawrence. One of the roads collapsed after 15 minutes of 
service. It was in the Columbus papers in big headlines last Sep- 
tember. 

Senator Bricker. That is just one little road. 

Mr. rth ae £. Your State treasurer refused to make payment on 
another road because it was not satisfactory. 

Senator Bute KER. The State auditor might have done it, not the 
State treasurer. 

Mr. Lawrence. Maybe it was the State auditor. 

Senator Topry. What is his name? 





Mr. | 
Senat 
Mr. ] 
Senat 


will car 


Sena! 
cost las 
happen 
just tol 
have b 
roads ¢ 
rebuild 
roads b 

Mr. 
Tam sp 

Sena 
and so 
proble1 
the tra 
channe 
State— 
route 4 
there « 
I never 

I do 
over tl 
sometl 
can no 
until t 
loads | 
ean, 1} 

Mr. 
Wisco: 
asked 
in the 
an ut 
variou 

there’ 
intere: 
We 
pound 
eall i 
Grang 
highw 
desigt 
and s 
place: 
Tor 
serve 
depar 
not. 

PAR 

atten 

there 


ned 
» we 
ious 
Lvor 
hOW 


‘eat 
it | 


eT 


} 
OO 


DOMESTIC LAND AND WATER TRANSPORTATION 


Mr. Lawrence. Joe Ferguson. 

Senator Tosry. It seems to me I have heard of him before. 

Mr. Lawrence. That was no small segment. 

Senator ToBry. He is the fellow they asked about Formosa. ‘‘I 
will carry Formosa,” he said. 

Senator Bricker. It is a very serious problem and the additional 
cost last year in—it is not my responsibility any longer possibly, but I 
happen to know this situation. The additional cost—the roads were 
just torn all to pieces—ran into many millions of dollars. It should 
have been used or mba have been used for the construction of new 
roads or building of heavier roads, but they just had to completely 
rebuild them and then it becomes a temporary thing because the 
roads become softened and so forth. 

Mr. Lawrence. I would like to speak of this Maryland road. 
Jam speaking of the test road. 

Senator BrickER. You complained a while ago about ivory towers 
and so forth. We are facing now in this country a very practical 
problem of getting enough money to build highways to take care of 
the traffic. I may be wrong about this, but as I see these trucks 
channeling the roads and squashing up the center of them in my 
State—roads which otherwise were good roads—you can go over 
route 4 and route 23 in my State as I have done many times—lI think 
there ought to be some kind of protection. I am not an engineer, 
| never drove a truck in my life. 

I do drive over the highways a lot and it is terribly difficult to get 
over them at times any more but I just see a great public need for 
something, and we want you people to help us instead of saying you 
can not do anything, that vou have a test and you can not do any ‘thing 
until tests are proved, and you are up to 15,000 pounds tandem axle 
loads here. That is not helping. The States cannot do it. If they 
can, I for one would say they ought to do it. 

Mr. Lawrence. You say we do not help. In State after State— 
Wisconsin, Indiana and Maryland and others—we have gone in and 
asked that the fines for overloading be raised. We have an interest 
in the roads, don’t think we haven’t. One of the problems has been 
an utter lack of frankness and lack of understanding between the 
various parties at interest. Just this last week in the city of New York 
there was every possible interest that could have been there that were 
interested in roads. 

We have been interested in the solution of the road problem and 
pounding at it. There developed an informal committee, you might 
call it—it has no formality—of the individual organizations, the 
Grange, the NAM, the United States Chamber, all “of our so-called 
highway users groups, with the idea to sit down with these fellows who 
design, build, and maintain the roads and see what we are building 
and see that you get the right money for the right roads in the right 
places. 

Too often, there are pressures in the legislatures to build roads that 
serve the few and not the many. I will grant that the highway 
departments are pressured whether it is handled by the legislature or 
not. A lot of people want roads here, there and everywhere. ‘This 
PAR (Project Adequate Roads) program provides for the first time an 
attempt at a solution. I think this is of interest to people because 
there is in it a device, it may not be completely developed, called a 
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sufficiency rating. A sufficiency rating judges the structural factors: 
they are weighted, together with the safety and the service factors. 
the service being given the greatest weight. Who does the roa: 
serve? In that way they can judge what are the most importan: 
roads. Out in Arizona it has been used for years. They used to 
have an awful to-do when they had a public cata on some road 
construction. Now it is just a factual thing. Up in Senator Tobey’s 
state General Merrill has done an outstanding job and all he has 
done is gotten in with him the people who are concerned with tho 
highways, the petroleum interests, our own interests, everybody con- 
cerned with it. He has a committee. People are shouting all over 
the country that we are behind on the program, but there has been 
a lack of frankness. 

You know General Merrill’s Marauders, they call them. He is 
5 years ahead of his program today and you give him another 5 years 
and he will have one of the finest highway systems in the country. 
He goes out with these people; they visit the job sites. They under- 
stand. He shows them what is being done. He wanted a couple 
cents on the gas. Everybody said “O. K., you need it.”’ 

That is what we are trying to develop over the country, to get this 
situation cleaned up. 

Senator Bricker. That is of little help to us where we have 88 
county seats and heavily travelled highways between every one of 
them as you well know and you just cannot get the money to build 
the kind of roads to carry the trucks that are travelling over them at 
the present time. You just cannot do it. 

Mr. Lawrence. Senator, as I said, I think it is a matter of frank- 
ness and understanding. 

Senator Bricker. I have tried to be frank with you. 

Mr. Lawrence. I mean between the highway builders on the one 
side and the payers on the other. Witness these turnpikes. The 
public will pay for things if they know what they are getting. They 
are paying the equivalent of a 14-cent gas tax to ride the turnpike. 

The CuarrmMan. We do not have that kind of roads in the other 
States. What are we going to do? Are we going to let the trucks 
tear all our roads to pieces until the matter is worked out? 

Mr. Lawrence. That is a question. I would like to discuss parts 
of this Maryland road test and I would like to show you a few things 
about the road the trucks were reported as “tearing to pieces.” 
That is what you read in the newspapers, but most of it is prompted 
and slanted. 

Senator Bricker. It is not what I read in the newspapers, it is 
what I see. 

The CHarrMAN. You do not have to read the newspapers to know of 
this problem. It is well known throughout the United States outside 
of that New England section and New York where the glacier pushed 
off their soil and where they are down to solid rock for their foundation. 
We do not have that kind of condition in Colorado or Illinois or 
Indiana or the Middle West. There the soil ranges all the way from 
ten to 200 to 300 feet in depth—soil, not glacier rock. We cannot 
raise those road standards over night. It takes an immense amount of 
money. Even in the State of Colorado the latest figures indicate that 
to bring their roads up to the kind of standards they want, it will cost 
$2 billion—$2 billion. That is a lot of money when the total assessed 
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valuation of the whole State of Colorado is much less than $2 billion, 
and $2 billion is what it will cost to bring the roads in Colorado up to 
the right kind of standards so that they can take these heavy trucks. 

Mr. Lawrence. I know an engineer was out there and cruised a 
couple of your counties. When he applied the sufficiency rating 
system, what happens. The State highway departments have a 
pretty good idea what they are going to do. In some of those studies 
that have been made, some of the early ones, and apparently from 
checking the Colorado situation the same thing applies, the county and 
local authorities have overstated their needs. In one made in Mich- 
igan, for instance, the newspapers in Ann Arbor came out highly 
critical as to how could we spend that much money. 

What happened? They sent a questionnaire around asking. 
‘How much money do you want?” The fellow who filled it out said, 
“As long as they are giving away money for 10 years I thought I 
would put us in for a few hundred.” In that Colorado county cruise, 
50 percent of it was water. In other words, we are human. If 
somebody comes around and says ‘‘How much money do you need?” 
We say “plenty,” and that is all. I know it is a big job. 

We are not here asking you to raise any limits. I am trying to 
explain to you that I do not think a Federal bill is practicable. 

The Cuarrman. Of course, you do not because you know it will be 
effective. That is the reason you do not think it is practical. You 
know the State bills are not effective, therefore you love them. The 
Federal bill is going to be effective, and you shy away from it. You 
say “Oh, sure we want weight limits, but we want them imposed by 
the State. We do not want them imposed by somebody who will 
enforce those weight limits.”” That is why your argument, it seems to 
me, falls flat on its face, but you may go ahead. 

Mr. Lawrence. Let me speak a little about the road test. I 
would like to show you a little about that, too. 

The Cuarrman. Certainly, | am in favor of a road test. I under- 
stood a while ago you opposed the bill, directing the Bureau of Public 
Roads to make an examination of this whole problem; you do not like 
that, bill. 

Mr. Lawrence. I did not oppose it, Senator. I suggested that it 
be spelled out a little more. I merely suggested that it be a little more 
clearly stated as to just how you want it carried out. 

Now let us discuss the Maryland road test—or rather I am talking 
about the test road, rather than the test itself—which was looked 
forward to by our witnesses as well as myself when we appeared here 
in June 1950 before the subcommittee acting under Senate Resolu- 
tion 50. 

It had been announced on April 5, 1950, in a press release of the 
Highway Research Board, that this was to be one of four tests that 
would be undertaken to determine the effects of varying axle loads on 
pavements, both rigid, (concrete) and flexible (bituminous). The 
news release stated that the Maryland road test would be over U5 301, 
just below La Plata, Md. It stated it was a hightype concrete pave- 
ment with a good granular subgrade of 12 to 18 inches depth. 

About 2 weeks after I appeared before the subcommittee, I attended 
a meeting of the advisory committee of the project. I saw an expert 
from the Bureau of Public Roads who stated that borings indicated 
that the granular subgrade material had been laid under only 15 per- 
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cent of the test section of the road, that the pavement had been laid 
on ordinary Maryland clay on 85 percent of the test track, much of 
it running alongside an old swamp. 

We checked the contract for the road job and found that it did not 
require this subgrade material, but merely specified it where necessary, 
In other words, the decision as to putting in the subgrade material, 
just ordinary bank run gravel obtainable nearby, was left to the con- 
tractor. 

Now Senator, just there, when I was a kid about 3 years old my 
father had one of the early cars down in Long Island, N. Y. It was 
one of those tiller steered Oldsmobiles. He apparently had read John 
McAdam of 1823. He had a concrete floored garage built and it was 
on sandy soil, well drained, but he still put cinders and sand on top of 
it. He designed it himself, built it with ordinary day labor. 

In Maryland they put the test road concrete on mud. That garage 
floor was just to hold up a little buggy—an old Oldsmobile with a tiller 
that didn’t weigh more than a buggy. All it had was a foundation 
under that concrete just to hold the weight of a car. That is why | 
think it is significant that 85 percent of this concrete was just laid 
right on the clay. 

When the test was over, ditches were cut on both sides, flush with 
the edge of the pavement. The first ditching was done on the north 
section of the road where the tests of the tandem axle vehicles were 
operated. I did not see personally this part of the road when the 
ditches were open. But one of my men who was there and who walked 
over every foot of each side explained to me afterward that the pave- 
ment had been laid over the clay soil, that at some spots there were 
old decayed tree roots under the pavement and in others it was per- 
fectly apparent that no one had even taken the trouble to rake the 
leaves off the soil before pouring the concrete on it. 

When the south end was ditched, I was in town and went down to 
the site myself, accompanied by our engineer. We, in turn, went 
over every foot. In that section, in the poor parts we also found old 
tree roots decaying under the pavement, where it had been laid over 
the ordinary clay. And we were able to trace all points where the 
granular subgrade material had been put in and noted the difference 
in the results insofar as the load-bearing capacity of the pavement 
was concerned. 

There were no cracks on the pavement, no damaged joints, where 
the job had been done right. In fact, one of the fellows with me that 
day expressed the opinion that those ditches should be kept open as a 
permanent museum or laboratory exhibit and that everyone concerned 
with road building in this country should be brought there to observe the 
finest example of how not to build a road that it was possible to see. 

Any attempt to use the information released from the Maryland 
test road, project MD-1 conducted on U. 5. 301, for the purpose of 
establishing weight limits would be a serious mistake. It must be 
thoroughly understood that there has been no official final report 
released regarding the findings of this test road. 

All reports up to this time have warned its readers not to draw 
hasty conclusions until the final report containing the data has been 
made public. There have been certain irresponsible and unqualified 
people who have attempted to draw conclusions for one purpose or 





anothe) 
not bee 
Fron 
tions W 
over-al 
observ: 
not rel 
How 
these o 
has em 
engines 
sena 
nobody 
Mr. 
Sena 
have t 
of the! 
Mr. 
ae 
impose 
very Ff 
test, (¢ 
a; 7] 
pound 
rested 
with | 
States 
pavem 
This 
to 35 « 
costs ¢ 
other | 
cost f 
found: 
consid 
such ¢ 
test ro 
a 
ment 
discov 
i) 
doubl 
becau 
and tl 
paven 
Instes 
parab 
lines ¢ 
(b) 
travel 
perio 
on thi 
the h 


DOMESTIC LAND AND WATER TRANSPORTATION 


another in spite of this warning. The final report on the project has 
not been released at this time. 

From the interim reports made available, there are several observa- 
tions which can be made which place an entirely different light on the 
over-all picture of what actually took place on that test road. These 
observations are not intended to be conclusive since the final report is 
not released. 

However, if considered objectively and with an unbiased attitude, 
these observations are more valid than much of the information which 
has emanated to the public through various mediums up to this time 
engineered by interests out to “get us,”’ and we have proof of it. 

Senator Bricker. Let me say to you very frankly-that there is 
nobody in this committee out to get anybody. 

Mr. Lawrence. | am not referring to the committee. 

Senator Bricker. There are certain fundamental problems that 
have to be worked out and, of those problems, cost of highway is one 
of the most serious problems we have got at the present time. 

oa LAWRENCE. | agree with you, sir. 

The inability of parts of the pavements on this road to carry the 
a loads without distress was due to the combination of (a) 
very poor soil fundation, (6) unusual rainfall conditions during the 
test, (c) inadequate drainage, (d) no structural mainteance whatsoever. 

‘There were 27 pavement slabs that carried the 18,000- and 22,400- 
pound single-axle loads with no distress of any kind. ‘These slabs 
rested on a natural foundation consisting of gravel put there in line 
with provisions of the contract. It has been the practice of most 
States to use gravel or crushed stone as a foundation for concrete 
pavement for the past 8 to 10 years. 

This foundation has been nominal in its cost of between 20 cents 
to 35 cents per square yard, making it cost only 5 to 7 percent of the 
costs of the concrete pavement itself. Numerous studies made in the 
other States since about 1943 have shown conclusively that such a low- 
cost foundation is adequate to prevent “pumping” and that this 
foundation will permit the concrete pavement to carry loads of 
considerable magnitude without distress. The precise design for 
such a foundation will doubtless be enhanced at the conclusion of the 
test roads which were mentioned above. 

Any statement which is made inferring that this concrete pave- 
ment represents many miles of existing concrete pavements must be 
discounted due to several factors: 

(a2) This pavement was laid over a subgrade which was formed to a 
double parabolic crown which most engineers have refused to use 
because of its tendency to impound water between the soil foundation 
and the bottom of the pavement. There are only very few miles of 
pavement of such cross section design existing in these United States. 
Instead of being a pavement of 9 inches at each side coming up in a 
parabola to 7 inches in the center, of 24-foot width, it was two parallel 
“. "i slabs of 9 to 7 to 9 and 9, to 7 and 9 design. 

Any engineer who permitted a concrete pavement on a main 
tre i route to remain in a nondrainable condition over a traffie 
period of 20 years, would be guilty of serious negligence. The drainage 
on this project was exce edingly poor, particularly on the lanes carrying 
the heaviest loads. 
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(c) Any engineer who permitted a pavement to be neglected 
without structural maintenance over a traffic period of 20 years 
would also be considered highly negligent; therefore, this pavemet 
does not represent many miles of existing pavements in this country, 
despite what anybody may attempt to tell you in this hearing. 

Senator Bricker. Let me ask you a question. You have spent a 
lot of time on this Maryland thing. We were advised of it in the hear- 
ing last year. This was a road test put on by the State of Maryland” 

Mr. Lawrence. No. It was put on by 12 States. Wisconsin was 
one. All 12 are not in this area. Kentucky was one and the State of 
Ohio. I am not complaining here about the test. I am complaining 
about the test road that was chosen. 

Senator Bricker. Who was responsible for the construction? 

Mr. Lawrence. The road was constructed 11 years ago and jj 
was picked out and, as I stated, announced on April 5, 1950, as a 
fine highway, on good subgrade. 

The CuarrmMan. It was not built especially for the test? 

Mr. Lawrence. No. I am going to show you the road in a few 
minutes. 

The CuarrMan. A road just picked out of the hat? 

Mr. Lawrence. The April 5 announcement said it was well built, 
but when they began to bore under it it was not so well built. 

Senator Bricker. Was it in good shape as they started the tests? 

Mr. Lawrence. Reasonably. I will explain it to you as I go along. 
I have got a few pictures of that test that I would like to show you 
before we finish. 

Senator Bricker. All right. 

Mr. Lawrence (continuing). 4. In spite of the fact that this road 
was originally built without serious regard to good engineering princi- 
ples available at that time, and although it was not maintained in such 
a way as to permit it to function as a concrete pavement should under 
similar circumstances, this road emerged from the equivalent of 20 to 
90 years’ service, compared to what it had been doing, with very ade- 
quate structural efficlency—20 to 90 years plus the 9 it already had 
had in regular service. 

That 90-year figure may sound astronomical to you. But it is based 
on the actual traffic count as related to the repetitions of axle loads 
of the magnitude 22,400 pounds, single axle; 32,000 pounds, tandem 
axle; and 44,800 pounds, tandem axle; as recorded by the United 
States Bureau of Public Roads. And so, too, with the 20-year equiva- 
lent for the 18,000-pound trucks. 

In other words, based on the 1950 average traffic count for that part 
of United States Route 301, it would have taken 90 years for trucks 
of those three heavier weights to pass over that section. In the test, 
they did it in just 6 months—much of it in rainy weather which turned 
the subbase into mud. 

And the records show that the amount of cracking in the pavement 
laid on the clay subgrade increased in direct ratio to the amount of 
rainfall because the inadequate drainage allowed the water to seep 
under the slabs unrestrained. 

Clay, gentlemen, may be fine for making mud pies but not as a 
foundation for a modern highway pavement. You have heard much 
made of the halting of the test traffic on the 44,800-pound lane before 
the 6-month period ended—allegedly because it was no longer sale 
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for the trucks to travel over it. Let me quote from the Highway 
Research Board’s Road Test Report No. 6 which said, and I quote: 


The executive committee decided that the additional stress and deflection 
measurements on these joints— 


and I might pause to point out that they were talking about joints 
that were still in perfect condition; and quoting again— 


These joints were more important than continuing the truck traffic. 
The statement went on to say: 


The resumption of traffic on this section after these tests are made will be 
decided by the advisory committee. 

You will note the highway research board’s report made no mention 
of any traffic hazard or “unsafe driving conditions. What has happened 
since the load test operations were completed? The road has been 
easily rehabilitated and if taken care of will permit another 20 years 
of excellent service. 

Since the test road—the road which according to slanted publicity 
was variously termed as being “pulverized,” “destroy ed,” “‘beaten 
to pieces’ ’—is now again open to full service, posted for a 50-mile 
limit, maximum for a two-lane road under Maryland law, it would be 
interesting to find what was done to “‘restore’’ it to present service. 

At high noon on December 28 last, I stood for 1% hours and watched 
traffic flow over it north and south like any other similar highway in 
these United States. So we tried to find out what had been done, 
what it had cost. 

First we were told by the engineering department of the Maryland 
Highway Department that the reconstruction job for the little more 
than a mile of highway cost about $27,000. We tried to get a break- 
down of that estimate, but were repeatedly informed that a breakdown 
was not possible. 

We asked these questions because quick engineering estimates had 
indicated the pavement patching could not have cost more than 
$3,000 or so. New ditches had been putin. New shoulders had been 
built into the road—we found the graveyard of an old gravel pit 
where the replaced shoulder ssattalel had been put away. That is 
why we were interested in the cost breakdown, but we still do not 
have it. 

Finally, this last Thursday, the engineering department gave us a 
new figure, $9,918, for the entire job. We still want to know how 
much the patching cost, and how much was spent to correct an original 
mistake in no way caused by the test. ‘That is the $64 question. 

The trucks themselves ‘have been estimated to have earned an 
equivalent of $3,520 in gas tax alone for the period during the tests. 
Gasoline was tax-free, but that is the gasoline they burned. That 
does not count registration fees for the trucks, eight of them that would 
have paid $3,000 to $4,000 each over 20 years. 

Therefore, there has been no material damage on the concrete 
pavement for this project that has not been paid for. Further, 
there are very few pavements whose age is 29 years, with or without 
truck traffic that is in the excellent condition that this portion of 
Maryland U. S. 301 is today. 

Senator Bricker. Even though it was laid on clay? 
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Mr. Lawrence. They patched it, they ditched it, and a lot of 
shoulder material has been replaced and the old material has been put 
in that graveyard we found out in the woods there, just investigating. 

At this point I should like to insert into the record the following 
table which shows the State limitations on truck lengths and axle 
weights effective in 1951. I won’t read these. ‘They are tables and 
if they can go into the record, I will make a brief summary of them, 

The CuarrMAN. They may go into the record. 

(The document referred to follows: ) 








| | 

| | iad Axles gross load 

| | Length | limits 

Width | Height | vr: 
| Tract " "k 
Straight | Tractor, | Truck, | single | Tand 
truck trailer | trailer axle AX 
Inches Ft. In. Feet Feet | Feet | 

MRI. 715 a ecsitasceids | 96 212 6} 35 45 N.P. | 18,000 36, 000 
ee golden 96 13 6 40 65 | 65 | 18,000 32, 000 
Arkansas a ; 96 | 12 6 35 45 45 | 18,000 32. 00 
SS SSP ey ee aoe © 96 | 13 6 35 | 60 | 60 | 18,000 32. OO 
es 96 12 6 35 60 | 60 18, 000 3 
Connecticut-__- paket ae 102 | 12 6} 45 45 N.P. | 22,400 36, OO) 
Delaware ae 96 12 6 35 50 | 60 20, 000 36, 000 
District of Columbia. _- oH 12 6) 35 50 50 | 22,000 38, 00 
ep eee 96 | 12 6} 40 50 | 50 | 18,000 36, 000) 
Georgia wikia taal adanesmatde 96 13 6 35 45 | 45 18, 000 36, 000 
Idaho____- Sitter actin’ 96 14 0} 35 60 65 | 18,000 32, 000 
RN ow iniint s gi dedeese a6 13 6 42 45 45 | 18,000 32. 000 
Indiana- --_-- 96 212 6) 36 iO 50 18, 000 32, 000 
Iowa ; 3 ; 96 212 6 35 45 N. P. | 18, 000 32, 000 
Kansas ‘ : 96 212 6 35 DD 5O | 18, 000 32, (4K 
Kentucky ae eacel 96 12 6 35 45 N., P. 18, 000 36, OOK 
Louisiana... _- iS as 96 312 6 35 5O 60 18, 000 32, 0) 
Maine seh Ce Bay Po 96 12 6 45 45 45 22, 000 82 (KK) 
Maryland bspe Coed a 406 212 6 55 55 55 22, 400 | 40, 000 
Massachusetts_ _- : 96 N.S. 35 45 N., P. 22, 400 363, OO) 
Michigan ae | 596 212 6 35 50 50 18, 000 26. OM 
Minnesota... .--- alaed 96 12 6 40 45 45 18, 000 28, (0K) 
Mississippi ---._- 2 96 912 6 35 45 45 18, 000 2 
Missouri. ........- 6 212 6 35 45 45 18, 000 2 
DROREANS.....n nnncs-< e% 96 13 6 35 60 60 18, 000 3 (MM) 
Nebraska -__.__- ; 96 212 6 35 50 50 18, 000 32 (Mi) 
Nevada. _- Jane 96 N. 8S. N. L. N. L. N.I 18, 000 32 
New Hampshire | eo 13 6 35 5 45 22, 000 430 
New Jersey . 96 13 6 35 45 50 22. 400 32, OO 
New Mexico-. : c < 96 12 6 40) | 65 65 18, 000 Qn. i 
New York 96 13 0} 35 50 50 22, 400 6, 0) 
North Carolina. . - 96 | 12 6 35 48 48 18, 000 36, OU 
North Dakota 96 12 6] 35 | 45 45 18, 000 30), OOM 
Ohio 96 212 6 35 45 60 19, 000 631, 500 
Oklahoma 96 212 6 35 D | 50 18, 000 32, 00) 
Oregon j : a O68 ll 0} 35 | 50 750 | 18, 000 32, 00 
Pennsylvania.............- ‘ 9 | 3212 6] 35 5 50 | 20,000 36, 000 
Rhode Island 102 12 6 40 50 50 22, 400 44, SK 
South Carolina___-_- i 96 12 6 40 | 50 50 20, 000 32, OOK 
South Dakota 96 13 0 35 | 50 50 18, 000 32, 000 
Tennessee ‘ 96 12 6) 35 | 45 45 18, 000 36, 000 
Texas 2 ‘ a 96 13 6| 35 | 45 45 | 18,000 32, 00 
Utah : 96 14 0/ 45 | 60 60 18, 000 23 (WK 
Vermont , 96 12 6 50 50 50 N.S N.S 
Virginia 6 212 6 35 | 45 45 18, 000 36, 000 
Washington 96 $12 6 35 | 60 60 18, 000 32, 000 
West Virginia ‘ ‘ 6 212 6 35 | 45 45 18, 000 32, 000 
Wisconsin 96 212 6 35 45 45 *%18,000 9 30, 000 
Wyoming 96 12 6 40 60 60 | 18,000 32, 000 


1 Computed on tandem spacing of 4 feet 
? Auto transporters allowed 13 feet 6 inches; 13 feet in Oklahoma. 

§ Auto transporters allowed 14 feet 6 inches. 

4 Haulers of hogshead tobacco allowed 103 inches. 

5 Haulers of forest products allowed 104 inches. 

6 Over 4 feet 

7 Length of 60 feet permitted over certain highways. 

§ Allowed 12 feet 10 inches if equipped with 10.00x22 tires. 

® Tolerance of 1,500 pounds on single axle and 2,000 pounds on tandem. 
N. L.—No limit. 

N. P.—Not permitted. 

N.S.—Not specified. 
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Mr. Lawrence. An examination of this table will show that 32 
States either permit for all types of vehicles, or automobile trans- 
porters in particular, heights exceeding the 12 feet 6 inches maximum 
allowed in this bill. W here it is permitted for all types of vehicles 
it is to be noted that predominantly these variations exist in agri- 
cultural States, or logging country, where greater heights are necessary 
for baled hay or other baled agricultural products, as well as pulpwood 
in certain areas. 

Fifteen States allow greater length for straight trucks than that 
provided in the bill, eleven States allow greater lengths for tractor 
semitrailers and four States in the West allow greater lengths for 
tractor semitrailers and the tractor full trailer than prevails in this 
bill. 

Four States permit widths of over 96 inches as will be seen from 
the table. So it will be seen that this bill would immediately make 
reductions of various dimensional limitations that have been set in a 
great number of States by their own statutes. 

With reference to the automobile transporters, I might point out 
to the committee that the slightly increased height which they need 
in no way detracts from the safety of the operation. 

Mr. Chairman, | will not go into that in great detail because |] 
gather that there will be a witness on that later in this hearing. The 
center of gravity of a load of automobiles on the modern tractor semi- 
trailer combination on which they carry it is extremely low, so safety 
is not a factor that enters into this matter, from the standpoint of 
tip-overs. 

As to overhead clearances in underpasses or under any other 
structures, it is hardly necessary to say that an automobile trans- 
porter will pick a route where he has adequate clearance. Automobiles 
are pretty expensive pieces of machinery nowadays and no one would 
attempt to drive under bridges or through underpasses where there 
was insufficient clearance. 

Smashing of the two top cars on any significant number of loads 
would soon put the automobile transporter out of business as a result 
of the claims that he would have to pay. That is just plain common 
business sense. 

Senator Bricker. | have seen them. 

Mr. Lawrence. They have had accidents, but they can’t do it 
too often and stay in business. We have accidents in the home, too. 

Senator Brickger. | know, but where they start driving under 
with one of these long trucks with automobiles and one of them gets 
stuck under the bridge 

Mr. Lawrence. A man would not do it again, I doubt. 

Senator Bricker. It may be a different man but I have seen more 
than one in one place. 

Mr. Lawrence. We have accidents of all kinds—of all transpor- 
tation. 

Pretty general departures from dimensional limits which have been 
recognized in the statutes of more than the majority of the States, 
but which are not recognized in the bill, S. 2363, might be taken care 
of theoretically under the proviso in the first paragraph of the amended 
section 226 which provides— 

That the Commission, in special cases when it deems it vital, may authorize 
motor vehicles to operate not in conformance with such limitations. 


96736—52——_50 
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This committee well knows, however, that the Interstate Com- 
merce Commission is now hard put to administer the present pro- 
visions of the Interstate. Commerce Act. In the Bureau of Motor 
Carriers alone, despite the growth of the industry regulated, and the 
increasing problems that have arisen, the number of employees in that 
section of the Commission has been reduced over the past 10 years 
from a total of 1,293 people to a present average level of 669 people, 

The Sixty-fifth Annual Report of the Interstate Commerce Com- 
mission recently released is probably the most realistic report that 
they have issued over the past 15 years or so. In it they state that 
there is need for 1,128 additional employees, above and beyond their 
regular employees and those assigned to them under the working funds 
of the Defense Transport Administration, just to carry out their 
present activities as delegated to them by the Congress. 

With the present outlook as regards appropriations this year it is 
highly improbable that they would be given these extra employees, 
much less the numerous hundreds of others that would be required to 
properly administer the work involved in the bill, S. 2363. 

I say the administration of this bill if it became enacted into law 
would involve a great deal of detail because it would go far beyond 
those variances in vehicle heights which I have already pointed out. 
The variations or departures allowed in the statutes of the several 
States cover other dimensional factors, as well as weights, for special 
classes of vehicles. 

The following list of these departures, exemptions, and so forth, 
which appear in the State statutes will give some idea of their scope. 
The list does not attempt to go beyond the statute itself and to list 
those departures, tolerances, or exemptions that may be set up in 
rules and regulations issued by the States under their laws: 


Alabama.—Loads of poles, logs, lumber, structural steel, piping, and timber are 
exempt from the length provisions. Restrictions on sizes and weights are in- 
applicable to vehicles used exclusively for carrying 50 bales or less of cotton. 
Weight restrictions inapplicable to any motor truck or semitrailer transporting 
milk for human consumption for which refrigeration in transit is reasonably 
necessary. 

Arizona.—Length provisions are inapplicable to pole trailers, transporting poles, 
pipes, or structural material, not readily dismembered. 

Arkansas.—Length restrictions do not apply to vehicles operated in daytime 
when transporting poles, pipes, machinery, or other objects of structural nature 
that cannot readily be dismembered. 

California.—100 inches are allowed between extremities of pneumatic tires. 
Loosely piled agricultural products with retaining rack are permitted 120 inches 
width. Implements of husbandry have no limitation on width. Wheel weight 
limits are inapplicable to livestock loads. 

Colorado.—Length provisions are inapplicable to daytime transportation of 
poles, pipes, machinery, and structural objects. Vehicles transporting loose hay 
are permitted 144 inches width. 

Connecticut.—Height and width limitations do not apply to loads of loose hay 
or straw. Length provisions are inapplicable to loads of poles, lumber, struc- 
tural steel, or iron. 

District of Columbia.—Length provisions are inapplicable to daytime transpor- 
tation of poles, pipes, machinery, or structural objects not readily dismembere« 

Florida.—Length provisions are inapplicable to daytime transportation of 
poles, pipes, machinery, or structural objects not readily dismembered. Weight 
limitations are inapplicable to dump trucks using either gravity or mechanical 
means for unloading. 

Georgia.—Length provisions are inapplicable to loads of poles, logs, lumber, 
structural steel, piping, and timber. 

Illinois.—Width provisions are inapplicable to loads of loose hay, straw, corn 
fodder, or similar farm products, agricultural implements and threshing machines. 
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Length limitations are inapplicable to daytime transportation of poles, pipes, 
machinery, or structural objects not readily dismembered. 

Indiana.—Height and width restrictions do not apply to vehicles loaded with 
farm products. 

Jowa.— Width provisions are inapplicable to loads of loose hay or straw. A 
25-percent tolerance on the weight, that is over registered weight permitted for 
loads of raw dairy products or livestock, live poultry, and eggs. 

Kansas.—Length provisions are inapplicable to daytime transportation of 
poles, pipes, machinery, or structural objects not readily dismembered. 

Maine.— Width provisions allow loads of plywood, pulpwood, logs, or poles to 
have 102 inches. Width provisions are not applicable to loads of loose hay, pea 
vines, or cornstalks. Length limitations are inapplicable to transportation of 
poles by tractor semitrailer. 

Maryland.—Motor vehicles loaded with tobacco, hogsheads, permitted 103 
inches width. Length provisions are inapplicable to transportation of utility 
poles or pilings. 

Massachusetts.—Vehicles carrying single units of lumber or metal permitted 
60 feet in length. 

Michigan.— Loads of forest products are permitted width of 104 inches. 

Minnesota.—Forest products loaded crossways are permitted 100-inch width. 
Length provisions inapplicable to telegraph and telephone poles, and electric 
light a power poles or piling. Weight limitations are liberalized with respect 
to forest product haulers for a specified period of the year and for a specified portion 
of the State. 

Mississippi.—Length provisions are inapplicable to transportation of forest 
products, agricultural and horticultural products or daytime transportation of 
poles, pipes, machinery, or structural objects not easily dismembered. 

New Hampshire—Length provisions are inapplicable to vehicles actually 
employed in transportation of poles, logs, lumbers, or metals. 

New Jersey.—Vehicles transporting poles, pilings, structural units, or other 
articles incapable of dismemberment permitted 70 feet. , 

New Mexico.—A 20-percent tolerance permitted for loads of livestock and 
products of New Mexico mines, forests, agriculture, and oil fields. 

New York.—Length provisions inapplicable to vehicles transporting poles, 
girders, columns, or other objects of great length. 

North Carolina.—Length provisions inapplicable to daytime transportation 
of poles, pipes, machinery, or other objects not easily dismembered. 

North Dakota.—Length provisions inapplicable to transportation of structural 
equipment of telephone, power, and telegraph companies. 

Ohio.— Restrictions on the length and width inapplicable to vehicles transport- 
ing poles, pipes, or well-drilling equipment over shortest possible route. 

Oklahoma.—Transportation of poles in the maintenance of power and com- 
munication lines may not exceed 80 feet in over-all length. 

Oregon.—Length provisions inapplicable to public utility vehicles hauling 
poles, piling, or structures to be used in public-utility business. 

Rhode Island.—Length provisions inapplicable to vehicles loaded with poles, 
structural steel, or iron. 

South Carolina.—Length provisions inapplicable to pole trailers transporting 
poles, pipes, or structugal material; up to 80 feet allowed without permit. 

South Dakota.—Length provisions inapplicable to implements of husbandry, 
well-drilling machines, or vehicles transporting pipe, castings, logs, poles, or 
pilings. ; 

Utah.—Length limitations inapplicable to daytime transportation of poles, 
pipes, machinery, and structural objects not readily dismembered, 

Vermont.—Length provision inapplicable to pole dinkeys or pole semitrailers 
transporting poles or timber over 50 feet in length. 

Washington.—Length limitations inapplicable to vehicles transporting poles, 
pipe machinery, or structural objects not readily dismembered and operated by'a 
publie utility. 

West Virginia.—Restrictions inapplicable to vehicles transporting owner’s 
agricultural or other products of husbandry or farm supplies and equipment. 


These are statutory exemptions. Specific ones like hay in your 
State, Mr. Chairman, or hogsheads of tobacco in Maryland by State. 
On top of these broad exemptions, tolerances, departures, etc., day 
in and day out in countless places around this country special permits 
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are issued for the movement over our roads, streets, or highways 
of special objects above and beyond the dimensions of weights as 
set forth in this proposed bill. 

These permits are issued in many cases by either the State highway 
department or highway commission, in other cases by the motor vehicle 
administrator or motor vehicle commission in accordance with the 
State laws. Because of the size or weight of these shipments held 
necessary to the economy of this country, it is often important that » 
specific route be given in ‘the permit because of bridges, clearances, and 
other factors in the highway system. 

These permits are handled as part and parcel of our State highway 
administration system which has been set up for many vears. ‘Tt has 
been a headache to the various States but over recent decades the \ 
have set themselves up to care for the country’s needs without too 
much complaint. 

Under this bill, the Interstate Commerce Commission, seriously 
undermanned as indicated in its own annual report and known to 
those carriers and others who must put up with the delays that are 
now encountered on the regular business of the Commission, would 
plunge itself into this field insofar as interstate operation was con- 
cerned, attempting to duplicate the work that is done on a State-by- 
State basis by the present authorities in those States. 

The only result could be that they would either have to issue per- 
mits willy-nilly without any regard to routing, highway facilities, 
and so forth, or else take so much time to go into the matter as to 
slow down necessary movements in this country to such an extent 
that there would be no sense in trying to do anything in that direction. 

The need probably would have long since passed by the time the 
permit was issued. In other words, no answer to the needs of our 
country, just complete bedlam because those who had always worked 
out matters fairly satisfactorily with local authorities, would now have 
to deal with Washington. 

For the reasons which I have given the committee, we strongly urge 
that this bill now before you be not approved at this time. 

Now, Mr. Chairman, I would like to show you just briefly a little 
of this road question which I know we are all concerned with. This 
happens to be a film which is in preparation. TI will just explain it. 
The sound track is not init yet. There is one place where the negative 
is turned over. I willexplainit. It shows a car on the left side rather 
than the right side of the road. 

(Film shown with commentary by Mr. Lawrence as follows:) 

Mr. Lawrence. As I say, this is not the story of the road test; 
but of the test road, which is 301 and the U S 1 alternate into Rich- 
mond and which you see traces down from Baltimore through 
Maryland bypassing Washington. The section that was tested of 
this road we are coming through right now. It is down at La Plata, 
a few miles below it. It is the bypass for north-south traffic te come 
around Washington and reach Richmond without coming through 
this town. 

There is the test section just below La Plata and very close by, to 
the west, you will notice, the Potomac. I think that is important 
because I would like to point out one thing. As you know water 
drains to the river, and here you will see the heavy section, that is 
north and south, the heave-axle weight lanes are on the right-hand 
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side or the east side, the lighter-axle weight lanes are on the west 
side or the river side. I think it is important to bear that: in mind. 
You will see there are four sections, a little over a half mile apiece. 
Trucks ran up and down them day and night at a minute headway 
loaded, with those specific axle weights. This is what I mentioned 
before. There was a lot of slanted and prométed publicity that came 
out of it. ‘Trucks ruin highways.’ ‘Pulverize them.’ They do 
this, and do that, said these slanted stories. 

Senator Bricker. Who were responsible for that? 

Mr. Lawrence, Certain agencies. 

Senator Bricker. Who were they? , 

Mr. Lawrence. I will say specifically we have evidence that a lot 
of it was railroad-prompted. 

Senator Bricker. Who? 

Mr. Lawrence. Railroad prompted. 

Senator Bricker. They controlled the tests? 

Mr. Lawrence. I will not object to the running of the test. I think 
the Highway Research Board people leaned over backward to prevent 
things of this type, but they could not use shotguns and prevent people 
from taking trick pictures down there. 

Senator Bricker. You mean it was propaganda in the newspapers? 

Mr. Lawrence. Yes, sir. 

Senator Bricker. Put in by the railroads? 

Mr. Lawrence, Or their agencies. I point out—here we are on 
301 now. As you noticed before, that glass is just sitting in a tray 
there. The tray was secured but the glass is perfectly free. That is 
ordinary orangeade in it. I would like to take you over this test road 
ina minute. This is 301. The section north of the test—vou will 
notice we just show a bit of this—that is an ordinary automobile, an 
Oldsmobile—vou will notice we have taken out the speedometer and 
mounted it up on the windshield—that wrapping is merely on the cable 
to keep it from marring the car. We place it up there and you will 
notice it is going at 50 miles an hour steadily over that road. 

In just a second or two we will be opposite the test site. You will 
notice the patching in various parts of the road, that has been under 
ordinary wear and tear for vears. Here we are coming right up to the 
test road now, crossing the main line of the Pennsylvania railroad as 
it is called, but there is the test—we are on it now. 

That is the turn-around at the north end and we are going down the 
lane on which the 32,000-pound tandem-axles were operating. Just 
watch the speedometer. That repairing is that patching that was done 
to the road, where cracking had occurred on-some of the slabs. 

Senator Bricker. This is after the tests had been made? 

Mr. Lawrence. This is January of this year or February, sir. 
Actual photographs made. 

Senator Bricker. And the tests were completed on what date? 

Mr. Lawrence. December 23, 1950. Now we come to the turn- 
around at the center. Now we are going off the 32,000 lane and going 
down into the 18,000 lane headed south all this time. You will notice 
there is a lot of patching here and I will explain a little about it to vou 
afterward. Some of this part of it was not in the test. It just had 
been mud jacked and repaired and gone out with ordinary service. 

Senator Tosry. Is that orange juice there? 
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Mr. Lawrence. It is just plain orangeade, Senator. We now come 
up in that cut. That is where the 15 percent was of the gravel sub- 
grade. You will notice there is not a crack in it. Now we have 
completed the southbound run, we are going to start on the 22,400 
going northbound now. I will show you one crack up in that section 
and then I will give you a cross section of it and why it happened later. 

Carried an even load for the two-hundred-and-some-odd-thousand 
passes. You will notice this one crack here. As you go through this 
cut that is where they put the gravel subgrade in. Just as you ride 
out of it there that is where the gravel stopped. As you come up here 
on one side you see woods. That is the side where the water flows off. 
On ~~ side you will see a plowed field draining water right into that 
road. 

The plowed field is right on the top of that. Now we come up to 
the center of the road. We will hit the turn-around right here. There 
is the turn-around and we are going on the 44,800-pound tandem-ax|le 
test track. 

Senator Toney. Where is the driver of the car? 

Mr. Lawrence. He is sitting at the wheel. The cameraman is 
sitting in the back seat taking it. 

Senator Bricker. How fast is he supposed to be driving? 

Mr. Lawrence. Fifty miles an hour. You can watch that speed- 
ometer. That is standard speed. I was down there that day an 
hour and a half. We were trying to get a picture of people passing. 

Senator Bricker. That station wagon is going pretty slow. 

Mr. Lawrence. We had two cameras along but what we needed 
was a duck blind. They would turn and see the camera and slow right 
down and look guiltily at the cameras. 

Now we complete the run of the test section. Now we are going 
to show you another run with this same glass of orangeade or orange 
pop. They have gone 50 miles an hour over that road and as you saw 
in the publicity before it ‘was destroyed,” “it was pulverized,” every- 
thing under the sun had happened to it. Now we go over on the Mt. 
Vernon Highway from which trucks had always been excluded and 
we are going to make a brief run over that. Trucks have always been 
excluded from that road. You will notice the speedometer is doing a 
little vibrating and the orangeade is wobbly too. He will step up to 
50 in a few minutes. He is taking his time. This is between Alexan- 
dria and Washington. He is headed into Washington. He is only 
doing 30 now. 

There he is stepping up to 40. This is a road the trucks cannot use 
at all. I just point it out, Senator Tobey. This’is a road that the 
trucks are barred from. Now watch the orangeade as he steps up to 
50 miles an hour. 

Senator Bricker. What do you prove by that, that the roads that 
the trucks run over are smoother than the other roads? 

Mr. Lawrence. I am just pointing out that all this fabulous story 
about the broken road “‘ain’t what it was said to be,’”’ but in regard to 
your remark, Senator, I would say this—— 

Senator Bricker. We have not any testimony on it at all yet, 
have we? 

Mr. Lawrence. Unfortunately I guess proponents of many of 
these bills would not come up and appear first so we volunteered to 
come up and talk early in this proceeding. I know it is going to be 
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mentioned before the hearing is over, so we thought we would give 
our side of it. You will probably have plenty before the month or so 
is over. 

Senator Bricker. I did not know because I had not heard of it 
except in the other hearing when there was testimony given there, 
that it was being planned or had been 

Mr. Lawrence. I think I appeared on June 6 and it started about 
10 days later or something like that. 

Senator Bricker, in regard to your remark about trucks smoothing 
out roads, I think if you will talk to the western highway adminis- 
trators, they do like tandems going over their bituminous roads be- 
cause they have a tendency to smooth them out whereas the pas- 
senger car tends to gallop and get that little wave in them at speeds, 
and tandems act as a road roller. 

Now we are going on the left side. I will apologize for that. That 
was that cut in the south end. The negative was turned around. 
That spot I showed up there, here is what happened. The builder 
was making a cut and it is the only crack in that whole section. It isa 
series of cracks at one joint. They opened up the ditch and that was 
the story. The gravel was put in, the builder had undercut and in- 
stead of getting another load or two of gravel, he picked up some clay 
and put it in there. 

Nobody could figure it out until they opened the ditch up and 
could see just what had happened and that is the exact profile. On 
the other side, the gravel came right up under the edge of the pave- 
ment. It so happened the fault was in the heavier lane. If it had not 
been in the heavier lane, 18,000 pounds would have broken it under 
those conditions. You cannot build things improperly that way. 
That gives you a picture of the difference between the 15 percent laid 
on gravel and the 85 percent on clay. It is just bank-run gravel. 
That stuff only costs about 5 to 6 percent of the cost of a pavement 
and it is shameful that they should be deprived of that when the 
contract said ‘‘where necessary.” 

It cost about 25 cents a square yard against 4% per square yard for 
pavement at that time. Here is the interesting thing: This photo- 
graph was taken just recently after a dry period. Now there were no 
ditches in there torn They ditched it since. They have put in 
that new material. There had been several days of dry weather and ° 
you will notice on the east side of this section the ditches are full of 
water. There was no water on the west side which is the side toward 
the river. 

In other words, what has been happening.in that road: The water 
has been banking up in there on the east side. It stays in there. 
It comes off that plowed field. 

Here is the other ditch taken at the same time with nothing in it on 
the west side. On the other side there were woods. On the heavy 
axle side, as you notice here, there is a road goes off it into the woods. 
You park a car on that side. A vehicle got off the pavement and went 
into the mire on the shoulder on the other side because it is always 
damp. So far there has not been any moisture content report issued 
for the test so the comparison of effects of test loads does not prove 
anything much. There you see where on the other shoulder, some- 
body was mired. Now this was taken about 6% miles as | recall—it 
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was taken 6 miles north of the Maryland road test on November 17, 
1950. It is not the test road. It is 6 miles north of it. 

You can see the type of crack that occurs on it. That was just 
from normal traffic. Then we have another here. This was taken 
at two-tenths of a mile north. You will notice those transverse tracks, 
diagonal, indicate the pavement had pumped and cracked and the 
holes below the joint and to the right indicate that the pavement was 
mud-jacked to restore a solid base. 

That was only after about 10 years. This was taken, the next 
one—they talk a lot about the longitudinal cracks in the test section 
on one particular lane, the 44,800- “pound lane, but this happened in 
ordinary traffic on that ordinary road taken at a point 6 miles north, 
the same day, November 17, 1950, while the test was still in progress. 

You can see there the patching that went on. This is just a look at 
some of the traffic on that road. It was taken at midday, probably it 
was a little slack. I was there one day and it was running a lot 
heavier. That is the road that was “ruined.” Still handling the 
New England-Florida traffic today, north and south, trucks, buses, 
everything running over it. Here is the interesting thing: The specili- 
cations called for that porous granular gravel where required and not 
a single structural crack developed in any of the 28 40-foot concrete 
slabs built on that subbase, at a cost of 25 cents a square yard. That is 
not our statement on thescreen. Itis a statement from an advertise- 
ment of the Portland Cement Association which appeared last fall. 

Mr. Chairman, thank you. That concludes my statement. [ 
want to thank you, Mr. Chairman. 

The CuarrmMan. Are there any other questions, Senator? 

We thank you, Mr. Lawrence. 

(Subsequently, the following letter and enclosures were submitted to 
accompany the witnesses’ testimony.) 

AMERICAN TrucKING AssocraATions, INC., 
Washington, D. C., March 12, 1952. 
Mr. E. R. JELsMa, 
Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 


Dear Mr. JetsmMa: When I appeared before the committee on March 4, Senator 
Bricker, on page 188 of the record, made the observation that two roads in Ohio 
connecting with the Pennsylvania Turnpike had fallen into bad condition as a 
- result of the heavy traffic which they were carrying. 

At the time that I was testifying I was not too familiar with those particular 
roads. I have secured two clippings from the Cleveland Plain Dealer of January 
21 and February 17, 1952, which indicate clearly that these were secondary roads 
and that while the Ohio Highway Department had had 2 years in which to prepare 
for this traffic at that point they had neglected to do so and as a result the traffic 
was moving over wholly inadequate highways. 

I am attaching photostats of these clippings and respectfully request that these 
be included in the record with the above contents of this letter. 

Very truly yours, 
Joun V. Lawrence, Managing Director. 
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[From the Cleveland Plain Dealer, Monday, January 21, 1952] 


PorRTER ON Pike JAM—Onro ReEAps Harvest or TRAFFIC SNARLS BECAUSE 
Her OrriciaALts WERE ASLEEP 


(By Philip W. Porter) 


Just as any 10-year-old child could have foreseen 2 years ago, the Ohio roads 
at the western exit of the Pennsylvania Turnpike have begun to break down under 
the heavy traffic, and a dandy rat race faces all those who cross at this point the 
border of our allegedly progressive and forward-looking State. Ohio and Penn- 
ae turnpike officials are going to meet this week to see if something can’t 
be done. 


The business of doing something big should have taken place 2 years ago, when 
everyone could see this was going to happen. Butitdidn’t. Only half-hearted 
measures, largely the building of a few strips of new connecting road, were 
taken. It beats me how Governor Lausche and Highway Director Kauer could 
have sat around so indifferently while this potential political volcano was getting 
ready to erupt. It was their responsibility. Their names are soon going to be 
mud in that part of the State. 

To have just let this condition drift was inexcusable. It required no stroke of 
genius, or even much common sense, to anticipate there would be trouble. Plenty 
of news articles and editorials called attention to it. You can’t suddenly dump 
the traffic volume, particularly the heavy trucks and busses that the turnpike 
attracts, onto second-class country roads, designed only to carry the local traffic 
through quiet hamlets, without getting a major snafu. And that’s what we now 
have around Petersburg, Ohio. 

The next Republican candidate for Governor, whoever he may be, has been 
presented with a readymade issue which ought to inflame that area in northeastern 
Ohio, and also every Ohio voter who has been driving smoothly for 200 miles at a 
mile a minute through Pennsylvania, only to get suddenly bogged down in mud 
holes, has his tires chopped up by narrow jagged pavement, and has inched along 
through detours and traffic snarls the minute he reached his home State. 

Today is far too late a day to be devising rescue plans. Adequate full-scale 
diversion and relief should have been planned at least 2 vears ago, when Pennsyl- 
vania first decided to extend its turnpike from Pittsburgh west to the Ohio border. 
How smart do you have to be to figure out that the big trucks, particularly in dirty 
winter weather, would reduce Ohio’s second-class roads to pulp? How psychic 
do you have to be to know that the turnpike traffic was not going to evaporate the 
minute it crossed into Ohio? 

You would have thought that a simple sense of self-preservation and political 
savvy, something Lausche usually has, would have urged him to make sure the 
legislature, the local communities and his own highway department got together 
and did their utmost to avert this crisis, which was coming as surely as New 
Year’s follows Christmas. But if he has done anything really big about this 
problem, it has escaped me—and the Governor is no man to avoid publicity when 
he thinks it will help him. 


USING WRONG REMEDIES 


The fact that the Ohio turnpike, an extension of the Pennsylvania pike, has 
been in a state of controversy and litigation for a couple of years should have had 
no bearing whatever on this immediate emergency. It was known fully a year 
ago that the Ohio turnpike could not be built this vear, and perhaps not far 
advanced even next year. It was equally well known that the Pennsylvania 
extension would be pouring its traffic into Ohio long before the Ohio turnpike 
would be anywhere but on paper. 

This is now happening. Trucks are breaking down the light roads, village 
officials are up in arms about truck overloads and trying to divert the trucks and 
cut down the loads and highway crews are making daily repairs. And as usual in 
such cases where responsible officials have not been foresighted, the wrong 
remedies are being applied. It was primarily up to the State of Ohio to provide 
the outlets, not to harass the truckers by cuttiing down loads which were O. K. 
in Pennsylvania. It was up to the State to let much-needed commerce and 
tourists come into Ohio, rather than making it tough for them. 

The situation is the worst possible advertisement for the State of Ohio. The 
Ohio Development and Publicity Commission, appointed by the Governor, can 
promote itself blue in the face for 20 years telling the wonders of our State, yet 
not repair the damage done in a few weeks by this sort of negligence and ineptitude, 
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[From the Cleveland Plain Dealer, February 17, 1952] 

Tue INSIDE OF THE NEWS IN THE STATE 
(By Alvin Silverman) . 
TURNPIKE RHUBARB 


Since there are said to be two sides to any story, you may be interested to hear 
the side of the State of Pennsylvania in the current rhubarb about the flow of big 
trucks from the Pennsylvania Turnpike into Ohio. 

The Ohio version was presented last week end by Gov. Frank J. Lausche when 
he released to the press services a letter he had written to Philip W. Porter, Plain 
Dealer columnist (and, incidentally, had requested Porter not to publish.) 

Governor Lausche claimed it was not Ohio’s fault that heavy trucks must leave 
the Pennsylvania Turnpike before the Ohio line. He said that Pennsylvania 
Turnpike officials last March 22 agreed to make truck traffic leave the turnpike 
at Homewood. 

It would seem that someone is in error. For the Pittsburgh Post-Gazette of 
last Monday carries a banner headline which reads: ‘“‘Governor Lausche lied, 
pike boss charges.” 

THE OTHER SIDE 


The lead article by Frank M. Matthews says, in part: 

“The Pennsylvania Turnpike Commission said flatly tonight that Gov. Frank 
J. Lausche, of Ohio, is not telling the truth about planning for the flow of big 
trucks from the turnpike into Ohio. 

‘““At that March meeting there was no discussion of truck weights,’’ Chariman 
Thomas J. Evans of the turnpike commission said. ‘‘If Governor Lausche thinks 
noes put that kind of impression across, we will make the record of the meeting 
public. 

‘“‘Why did we build that 3 miles of township road to connect with Ohio at 
Petersburg if such an agreement had been made?”’ Mr. Evans demanded. ‘And 
why did Ohio build a connection from that down to Ohio Route 251 to carry traffic 
and trucks to that highway?” 


RIDICULOUS 


Pennsylvania Route 341 is collapsing, Governor Lausche said, because the 
Pennsylvania Turnpike Commission now is shunting heavy traffic off the pike and 
on to that light road. He claimed this showed the commission never intended to 
let traffic move so far west. 

Evans found this “‘ridiculous.’”” He claimed heavy traffic was diverted to 
Pennsylvania 341 to help Ohio out of a hole which was the direct result of Ohio's 
failure ‘‘to get on the ball.” 

The Pennsylvania Turnpike boss still must have been the steaming 24 hours after 
the initial blast, for on Tuesday he opened the official records of the meetings to 
show that Pennsylvania never had promised to keep trucks off the western road. 

“Ohio officials expressed a desire that we stop our traffic at Homewood,” Evans 
related. ‘‘We told them emphatically this could not be done and that we must 
bring our traffic through to a point as near as possible to the Ohio line.” 


SUGGESTED SOLUTION 


Evans added that at no time during any conference with anyone from Ohio 
was the statement made or the thought implied that the Pennsylvania Turnpike 
Commission would deliberately distribute any traffic of any kind at interchanges 
east of the Gateway Interchange. 

He concluded by saying that ‘‘this whole very unpleasant matter could be 
resolved if Ohio would immediately improve a portion of Ohio Route 170, less 
than 3 miles in length, to lead turnpike traffic to Ohio Route 14 at Unity.” 





The 
G-16, 
Johnso 

Press 

Also 
Domes 
assistal 


STATE 


Mr. 
State j 
operat 

For 
tion, Vv 
geogra 
vicinit; 
be left 

We. 

(The 


at the 


LETTER 


The Ho 
Ch 


Deal 
initiate 
the Sta 

The | 
vehicle: 
for a b 
highwa 
vehicle: 

For | 
now in 
48 Stat 
Hawaii 
Roads. 
if you | 
otherw: 
You ca 
above i 

Unfo 
or gove 
to dise 
commi 
subject 

The 
a bill t 
over o1 
merce 
Govert 
which 


DOMESTIC LAND AND WATER TRANSPORTATION 767 


Unirep Srates SENATE, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson (chairman), Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, 
assistant clerk of the committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. S. 2363 would preempt the field and remove from 
State jurisdiction maximum dimensions and weights of motor vehicles 
operated in interstate commerce. 

For the reasons that terrain, temperatures, standards of construc- 
tion, width of highways, and many other controlling factors vary 
geographically, and even on parallel routes in the same general 
vicinity, we believe that such policing of the highways should better 
be left to the individual States. 

We urge that the bill do not pass. 

(The following letter was inserted in the record by Senator Johnson 
at the close of the day’s hearings.) 


Letrer From Hau H. Hate, Executive Secretary, AMERICAN ASSOCIATION 
or State Highway OFFICIALS 


Marcu 4, 1952. 
The Honorable Epwin C. JoHNsON, 


Chairman, Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 

DeEaR SENATOR JOHNSON: It has come to our attention that hearings are being 
initiated before your committee this week on two measures of grave interest to 
the State highway officials of this country; namely, 8S. 2363 and 5S. 2365. 

The first is a bill proposing Federal regulation of sizes and weights of motor 
vehicles operating in interstate commerce, and the second is a recommendation 
for a broad study by the Bureau of Public Roads, cooperating with the State 
highway departments, to develop an equitable tax structure to apply to motor 
vehicles operating over our highways. 

For your information, the American Association of State Highway Officials, 
now in its thirty-eighth year, is made up of 52 member departments, being the 
48 State highway departments, the 2 Territorial Departments of Puerto Rico and 
Hawaii, the District of Columbia Highway Department, and the Bureau of Public 
Roads of the Federal Government. The Department holds the membership, and 
if you are an official of one of these organizations, you belong to the association; 
otherwise, not. We have no membership of any kind other than these officials. 
You can readily see, therefore, that the subject matter of the two bills mentioned 
above is of grave importance to these duly qualified and responsible State officials. 

Unfortunately, circumstances make it impossible for the executive committee, 
or governing board, of this association to appear before your committee personally 
to discuss these measures, therefore, this statement is being filed for the executive 
committee to advise you of the recommendations of our membership on the 
subject. 

The first. statement will be directed toward the measure proposed in 8. 2363, 
a bill to establish maximum dimensions and weights for motor vehicles operating 
over our highway system and in some respects subject to the Interstate Com- 
merce Act. It is perfectly obvious to any informed person that the Federal 
Government has a proper interest in such question. The great highway system 
which we have in the United States, inadequate and insufficient as it may presently 
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be, represents many years of thought and service on the part of the State highway 
Officials, with the capable advice and cooperation of the Federal Bureau of Public 
Roads. It is proper to comment here that under our conception of government 
it is the States that have legal title to the ownership of the State highway system 
and they alone have the police power to control their roads. 

The largest proportion of the funds expended in the past 30 years have been 
State funds. Federal funds so expended have been a relatively small amount of 
the total, but a tremendously important amount, the value of which is not under- 
estimated by the State highway officials. At the present rate of expenditure, the 
Federal funds approximate about 10 percent of the total annual expenditure for 
highways, and on new construction alone about 30 percent. It will be readily 
apparent that the State financial interest thefefore is very great. It should also 
be pointed out that the dollar responsibility for the maintenance of this system, 
after projects are constructed and open to traffic, is virtually the sole responsi- 
bility of the State and local governments. At the present time, these total annua! 
maintenance charges for the State and local governments are in the neighborhood 
of a billion and a half dollars, of which the State highways, which are the major 
travel routes of the country, account for about half a billion dollars annually. 
In the not too distant future, this State maintenance charge may well be a billion 
dollars a year. Again, this is solely State money. The Federal Government 
has never participated in, and it is the opinion of the State highway officials at 
this time, should not participate in, the cost of maintenance. 

The above is recounted to emphasize that while the Federal interest in the 
problem of sizes and weights is great, the State interests far surpasses it. For 
many years this association has been striving diligently to obtain uniformity in 
size and weight legislation, and several national policies have been set forth by 
this association in years past, the most recent revision of which was in 1946. 
While the progress is slow, it has been steady and continues to improve. Keeping 
in mind, however, that each sovereign State under our form of government, 
through their respective legislatures, have the final power to say what the State 
statutes shall be, it is our frank opinion, as responsible officials of the State high- 
way departments, that the statutory regulation of sizes and weights of vehicles 
moving over State highways should remain within the jurisdiction of the respec- 
tive States and should not become a Federal responsibility. It is our opinion 
that Federal regulatory action as proposed in 8. 2363, while not contemplating 
such under this measure, must eventually lead to Federal policing of the highways, 
a step which we as highway officials do not believe desirable or necessary. 

Difficulties of enforcing the sizes and weights limitations would be multiplied 
many times under the proposed measure and might ‘actually result in a breakdown 
in this important field of transportation. With the flexible characteristics incident 
to motor transport, and such an important part thereof, any attempt to administer 
different sizes and weights limitations upon different classes of vehicles, depending 
solely upon whether or not they are engaged in interstate or intrastate transporta- 
tion, would be chaotic. While present regulations vary from State to State and 
involve complicated problems, it is perfectly obvious in the growth of motor- 
truck transportation that such limitations have not thus far prevented the de- 
velopment of the greatest motor-transport system the world has ever seen, This 
is mostly clearly illustrated in the great growth that has occurred in the past 11 
years since the beginning of World War IJ at which time there were approximately 
4,500,000 motor trucks on our highways, and at the present time there are some- 
thing like 9,000,000. 

The only possible basis on which Federal entrance into this field should prac- 
ticably be based is to secure national uniformity in the regulations. Even as- 
suming that there is justification of the Federal Government engaging in such 
regulations, the present bill, in our opinion, does not, and would not, aceomplish 
that uniformity. It applies, and can only apply, to interstate commerce. There- 
fore, that vast number of vehicles involved in intrastate commerce would remai! 
without the scope of the Federal legislation but essentially free to move any- 
where at their pleasure. 

Furthermore, the proposed measure would give the Interstate Commerce 
Commission discretionary power to override State statutes when it deems it vital 
to do so, and would authorize motor vehicles to operate not in conformance with 
State limitations at their pleasure. It is the opinion of the officials of this associa- 
tion that the Interstate Commerce Commission is neither staffed nor qualified 
to pass upon the load-carrying capacity of the widely divergent highway svstems 
of the 48 States. This is itself is no step toward greater uniformity. 
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Furthermore, the proposed measure provides that those States that now have 
statutory limitations on axle loads and other features in excess of those proposed 
in S$. 2363 would not fall within the scope of the proposed bill—again, a major 
deviation toward securing uniformity. Further, the proposed measure would not 
restrict in any way States now conforming in general to the limitations proposed 
in 8. 2363 from enacting additional statutes prov iding for increase at their pleas- 
ure, nor would it prevent States now having provisions in excess of those pro- 
posed from exceeding by even greater amounts those limitations by new statutory 
modification—again no contribution to national uniformity. 

The proposed measure gives no consideration whatever to that great number 
of States lying in what we describe as the snow belt, that by their peculiar climatic 
conditions must enact regulatory measures enabling them to vary sizes and 
weights limitations during that period of spring known as the ‘freeze-thaw’ 
period. To disregard this tremendously important period of the year would be 
to sign the virtual death warrant of many thousands of miles of our highways 
lying within the “freeze-thaw” belt. Statutory limitations and control of such 
characteristics of highway transportation should, in our opinion, without ques- 
tion remain within the jurisdiction of the respective States and any grant. of 
authority to the Interstate Commerce Commission to, at their pleasure, waive 
such necessary limitations would be a most unfortunate action. 

Further, beginning on line 22, section D, of S. 2363, relating to permissible 
loads, may I call your attention to that section dealing with multiple axles being 
in conflict with the nationally adopted policy of this association regarding multiple 
axle loads which have been enacted into the law in many States. Recent scientific 
tests on the subject of axle loads, and continuing studies, emphasize the tremen- 
dous importance of the problem of multiple axle loadings and have pointed 
out with great force that this particular question has not as yet received the 
attention its importance requires. 

Again, may we emphasize that it is the opinion of the highway officials that 
statutory regulation of the sizes and weights of motor vehicles should remain 
within the jurisdiction of the respective States, working in the future as we have 
done in the past toward the attainment of uniformity from State to State by 
recognizing ‘the vested powers of our States within the constitutional provisions 
of our Government, utilizing their own judgment in their final action. 

May we strongly urge you to give serious consideration to the nationally adopted 
policy of this association on the sizes, weights, and speeds of motor vehicles 
operating over the Nation’s highways, giving due weight to the long study, labor, 
and time devoted to the development of this policy by the highway officials of 
our country, appreciating our sincere effort to bring about reasonable uniformity 
among the States in this field and the commendable accomplishments that have 
thus far accrued. 

Respectfully submitted for the officers and members of the executive committee 
of the American Association of State Highway Officials. 


Hau H. Hate, Executive Secretary. 


Unirep STates SENATE, 
CoMMITTEE ON INTERSTATE AND ForreIGN COMMERCE, 
Washington, D. C., Thursday, March 13, 1952. 

The committee met, pursuant to adjournment, at 9:55 a. m., in 

mem G-—16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) pre ‘siding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of the Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrmMan. The American Municipal Association, Washing- 
ton, D. C., has a statement with respect to Senate bill 2363 and Sen- 
ate bill 2365 which will be inserted in the record at this point. 

(The statement is as follows:) 
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STaTEMENT OF Frep A. ScoucKMAN, AMERICAN MUNICIPAL ASSOCIATION 


The Honorable Epwin C. Jonnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
Senate Office Building; Washingion 26, D. C. 


Dear SenatToR Jonnson: Although the American Municipal Associatijo; 
representing more than 11,000 municipalities, has not requested appearance a; 
the hearings being held on the transportation bills, including 8. 2363 and S. 2365 
the association has definite views on these two bills wnich I have been request «| 
to transmit to you. 

With respect to 8. 2363, the American Municipal Association opposes the })j!| 
for substantially the same reasons as those given by the American Associatio: 
of State Highway Officials. The AMA position on this matter was taken son. 
time ago and at our annual conference in December 1951, the following polic, 
statement was adopted: 

“The weight and length of motortrucks should be controlled by State law and 
State police to protect the highways from disintegration and the other motorisis 
from injury. Motortrucks which habitually and knowingly carry great exces: 
weight should be impounded and their owners’ licenses rescinded.” 

With reference to 8. 2365, the American Municipal Association favors a stud) 
to determine the portion and type of public-road taxes which should be assessed 
against various types and weights of motor carriers. It agrees fully that the 
Bureau of Public Roads is the Federal agency which should participate in such a 
study. However, it is our position that such a study should be carried on co- 
operatively by Federal, State, and local officials. Further, the American Munic- 
ipal Association is opposed to Federal public roads taxes and would support thie 
study proposal only with the understanding that the study group. act in an 
advisory capacity to the States with respect to State public roads taxes. 

In common with the American Association of State Highway Officials, t!x 
American Municipal Association favors the greatest practical uniformity among 
the States of the Nation on matters of weight and size limit of trucks and a: 


equitable basis for assessing public-roads taxes. We do, however, oppose further 


encroachment by the Federal Government into fields which are logically a matter 
of State and municipal concern. We also recognize that no completely uniform 
system is feasible because of geographic, climatic, and other variations amon: 
the various parts of the Nation. 
Very truly yours, 

Frep A. ScHUCKMAN, 
Director of Washington Office. 

The CHarrMAN. Is there anyone here who wants to testify with 
regard to these bills? 

(No response. ) 

The CuHarrRMAN. The witness for tomorrow, March 14, will be Mr 
David I. Mackie, Association of American Railroads. 

We are in recess until 10 o’clock tomorrow. 

(Thereupon, at 10:45 a. m., the committee adjourned, to reconvene 
on Friday, March 14, 1952, at 10 a. m.) 





Unrrep States SENATE, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Friday, March 14, 1952. 

The committee met, pursuant to adjournment, at 10:10 a. m., in 
room G—16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF DAVID I. MACKIE, VICE PRESIDENT AND GENERAL 
COUNSEL, DELAWARE, LACKAWANNA & WESTERN RAILROAD 
CO., NEW YORK CITY 


Mr. Macxir. My name is David I. Mackie. I am vice president 
and general counsel of the Delaware, Lackawanna & Western Railroad 
Co. with offices in New York, N.Y. I sppear on behalf of Association 
of American Railroads in connection with S. 2363. 

It would seem that the purpose intended to be accomplished by 
S. 2363 is to bring about uniform standards governing maximum 
dimensions and weights of motor vehicles operating in interstate and 
foreign commerce. 

In any careful consideration of this bill we are confronted at the 
very outset with a serious question of the applicability of its provisions 
and accordingly with the uniformity of its application. 

Section 202 of the Interstate Commerce Act, as amended, provides 

that the— 
provisions of this part apply to the transportation of passengers or property by 
motor carriers engaged in interstate or foreign commerce * 
This language seems reasonably all-inclusive. However, ‘thine follow 
provisions of sections 202 (c) and 203 (b) of the act excepting and 
exempting certain types of transportation from the provisions of 
part IT except those relating to qualifications and maximum hours of 
service of employees and safety of operation or standards of equip- 
ment—the so-called safety provisions. 

Section 204 of the act confers upon the Commission regulatory 
powers over common and contract carriers by motor vehicle. While 
private carriers by motor vehicle are not subject to those regulatory 
powers, section 204 (3) of the act subjects them to the so-called safety 
provisions. 

Thus, when S. 2363 attempts to prescribe size and weight limitations 
upon ‘‘motor vehicles subject to part II of this act,’ we cannot say 
with certainty to what motor vehicles its provisions would apply. 
Would the provisions of the bill apply to motor vehicles whose only 
concern with part II of the act would be the so-called safety provisions? 
Or would it be necessary in order for the provisions of the bill to apply 
that the operation be also subject to the regulatory powers of the 
Commission? If so, what would be the status of the exempt trucker? 
Would the sizes and weights of vehicles of private carriers be controlled 
by the provisions of the bill? Protracted litigation would undoubtedly 
be necessary to resolve these uestions. 

Furthermore, this bill would raise questions of the extent of the 
occupation by the Federal Government of the field of regulation of 
sizes and weights of motor vehicles, a field heretofore occupied by the 
States. Would this bill, perhaps, render inoperative all State statutes 
dealing with the subject? Or would it supersede State law only as to 
transportation in interstate or foreign commerce? Would super- 
sedure in that case be limited to motor vehicles subject to part II of 
the act only? Again protracted litigation would appear inevitable. 

The vehicles of motor carriers doing solely an intrastate business and 
the vehicles of carriers engaged in interstate or foreign commerce 
which, as indicated above, might not be subject to the dimension and 
weight limitations of the bill, might well be held to continue subject to 
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the limitations of each State wherein they operate. For the purposes 
of this presentation we shall assume that such would be the law. 

In such event, if the limitations prescribed by any State differ from 
the limitations prescribed by the bill there will, within the boundaries 
of that State, be a lack of uniformity in dimension and weight require- 
ments as between the vehicles subject to the provisions of the bill on 
the one hand, and those not subject to such provisions on the other. 
Such lack of uniformity within the States would bring about great 
confusion in the operation of vehicles and would increase enormously 
the difficulties of law enforcement. ' 

Briefly stated, the bill would establish a maximum width of 96 
inches and a maximum height of 12 feet, 6 inches; establish maximum 
lengths as follows: 


Feet 
ONS RING hn ee, een re wae en tid. eh PLE ee ee ROL ee 35 
Baek. whieh SE abe 2 Poe S? Site Se i eu eee Bee 35 
Bee western 28 5 Soo Sou er 3 ae eo bh he OER 10 
Tanne ak anaineler «2c oi es See 50 
Gaius cei: Dies oe a is San. DS CBee SU. 60 


And attempt to limit vehicle loads solely by limiting axle loads. 

It is interesting to note some of the incongruities which would 
result from enactment of this bill. As stated above, it will be assumed 
that its provisions will not be applicable to vehicles engaged solely in 
intrastate commerce and may not be applicable to some others for the 
reason that they are not “subject to part IT.” 

In its length limitations the bill provides for two combinations: 
A truck-tractor and semitrailer; and a combination of not more than 
two units, being, from a practical standpoint, a single truck and full 
trailer. Six States do not now permit a combination consisting of a 
single truck and a full trailer. Eight States now permit more than 
one full trailer to be hauled by a single truck. Fourteen States now 
permit a truck-tractor and semitrauwler combination to haul addi- 
tionally a full trailer. 

In authorizing a single truck and full trailer combination, the bill 
would run counter to the expressed policy of the six States which do 
not permit such a combination. Conversely, it would be illegal to 
operate a single truck in combination with more than one full trailer 
in the eight States which now permit such a combination. Addi- 
tionally, the bill would prohibit the operation of a truck-tractor and 
semitrailer combination hauling a full trailer in the 14 States which 
now permit such a combination. 

Accordingly the legality of a particular rig in a given jurisdiction 
would depend upon the unresolved legal question of whether or not 
it is subject to the provisions of the bill. Thus, in the same juris- 
diction some rigs would be legal, others illegal. It is thus clear that 
the provisions of the bill, if superimposed upon present State statutory 
law would, rather than promote uniformity, insure nonuniformity 
and confusion. 

The establishment of maximum weights for motor vehicles “subject 
to part IL” is sought to be provided for in the bill. But the only 
provision which purports to control weights is a limitation on axle 
loads contained in subsection (d). This subsection provides that an 
axle load shall not exceed 18,000 pounds unless a State law permits 
more than 18,000 pounds. The definition of an axle load in the bill 
is, in effect, a load on axles spaced 40 inches or less apart. The 
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practical tandem axle arrangement of present-day vehicles equipped 
with modern large tires results in axle spacing which is rarely less 
than 48 inches and generally ranges between 50 ¢ and 55 inches. T hus, 
from a practical standpoint, except in those States which permit by 
law an axle load in excess of 18,000 pounds, the bill has only one 
weight limitation, namely, 18,000 pounds per axle. 

From the foregoing it will be seen that, from a practical standpoint, 
the bill would permit an aggregate of 36,000 pounds on tandem axles. 

There are 35 States which presently prohibit single-axle loads in 
excess of 18,000 pounds, and the remaining 13 States permit single- 
axle loads in excess of 18,000 pounds, such amounts being generally 
20,000 pounds and 22,400 pounds. The bill does not purport to 
disturb the higher axle weights permitted in these 13 States. 

The legislatures of these 13 States would seemingly be free further 
to increase their axle weight limitations or to reduce them. Likewise 
there would not appear to be any restric tion against an increase in 
the permitted axle load by any of the 35 States which now impose 
the 18,000-pound limitation. This latitude can hardly be said to - 
foster and certainly cannot be said to insure uniformity. 

The implied approval of an axle weight in excess of 18,000 pounds 
which is inherent in the proviso at the end of the bill is unwarranted 
in view of the evidence. The record of the hearings held pursuant 
to Senate Resolution 50 is replete with statements of responsible high- 
way Officials that a single-axle load should not exceed 18,000 pounds. 
Mention is made here of only a few of the statements in support of 
the 18,000-pound single axle load limitation made by one witness, 
Mr. Thomas H. MacDonald, Commissioner of the Bureau of Public 
Roads. Some of these statements by Mr. MacDonald are 
* * * the axle load of vehicles is the principal determinant of the support- 
ing capacity that must be provided in the surfaces and foundations of roads. 
All roads, of whatever design, are limited in their axle-load supporting capacity. 
* * * The American Association of State Highway Officials has recom- 
mended that axle load be legally limited to 18,000 pounds, and that has been sub- 
scribed to by the Bureau of Public Roads. 

So we have today 367,000-plus miles of (State) highway that were des 
the basis of 18,000 pounds per axle as the maximum concentrated load. Any 
loading that goes beyond that is lixely to produce fatigue and finally a disrupting 
effect upon the road. That is the reason the State highway departments and 
Bureau of Public Roads have be:n so firm in opposing the load limits beyond 
18,000 pounds. 

The important finding that wis placed before the Governors’ Conference (in 
1950) by the staff (Council of State Governments) in connection with the study 
by this committee is the recom nendation to freeze at current levels the sizes 
and weights of motor vehicles operating on the highways until there can be further 
research developed to determine the effect of the size and weight, particularly the 
concentrated load of axles upon existing highways, and to await the results of 


the research which is now under way between the Staté highway departments and 
publie roads in Maryland. 


The useful life of most of the surfaced roads of the United States is shortened 
by axle loading in excess of 18,000 pounds. 


Thus, it will be seen that the 18,000-pound axle-load limit is a limit found to 
be reasonable in the light of competent experimentation interpreted by the 
experienced judgment of the majority of highway authorities of all of the States. 
It is definitely not a limit arrived at without substantial factual basis, as trucking 
interests have repeatedly asserted. 


The evidence of serious road damage caused by excessively heavy axle loads is 
now abundant and irrefutable. 


96736—52———-51 
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Among the 35 States which now prohibit a single axle load in exce- 
of 18,000 pounds there are 28 States which limit a tandem axle load | 
less than 36,000 pounds, such limitations being generally from 28, 000 
to 32,000 pounds. It seems fair to assume that these 28 States pro 
vide such limitations in order to protect their highway facilities froi) 
excessive loads. The bill provides, in effect, that all vehicles ‘ ‘subject ( 
to part Il” operating in those 35 States w ould be permitted a tander 
axle load of 36,000 pounds and this would be true even in the 2s 
States which impose a lower tandem axle limit. 

Five States prohibit tandem axle loads as great as 36,000 pounds, 
even though they permit a single axle load in excess of 18,000 pounds 
It would seem that the bill would be so construed as to leave undis- 
turbed in these five States the lower restriction on tandem axle loads 
for the reason that they presently permit single axle load limits in 
excess of 18,000 pounds, and accordingly the proviso at the end of the 
bill would be operative. In those five States, then, there would be no 
Federal regulation of tandem axle weights. 

Thus again the utter incongruity of the results of this bill become 
evident: In 28 States tandem axle loads up to 36,000 pounds would 
be permitted with respect to vehicles “subject to part II” of the ac: 
even though the legislatures of those States have imposed lesser limits 
on such loads; in 5 States where the legislatures have refused to permit 
tandem axle loads as great as 36,000 pounds, the lesser limitation would 
fortuitously apply safely because the statutes of those States permit 
a single axle load limit in excess of 18,000 pounds. 

There is strong evidence to support the view that tandem axle loads 
should be limited to less than 36,000 pounds. In the policy adopted 
by the American Association of State Highway Officials on April 
1946, there is the recommendation that a tandem axle load with the 
axles spaced less than 8 feet apart—a distance well in excess of practical! 
limits—should not exceed 32,000 pounds. 

In the discussion accompanying that policy it is reported that the 
limits tentatively recommended by the highw ay transport committee 
of the AASHO “would impose the necessity of holding loads carried 
on the dual rear axles of a three-axle truck down to about 28,000 
pounds.” 

However, considerations of expediency dictated the raising of tli 
tentatively recommended limit to 32,000 pounds as set forth in the 
polic; y which was so adopted. 

The truck-tractor and semitrailer combination is the type of 
vehicle or combination in most general use in over-the-road highway) 
transportation. Depending upon the size of the gross load to be 
carried, these combinations are most generally equipped with three, 
four, or five axles. In the 35 States now prohibiting single axle loads 
in excess of 18,000 pounds, such States being the only ones affected 
by the weight provisions of the bill, the bill would permit legal gross 
vehicle wei ights of 54,000 pounds for combinations having three 
axles; 72,000 pounds for combinations having four axles; and 90,000 
pounds for combinations having five axles. 

However, from a practical standpoint the front or steering axle 
seldom can or does carry more than 8,000 pounds, which is 10,000 
pounds less than 18,000 pounds single axle load permitted by the bill 
Accordingly, legal gross weights of these three combinations shoul 


be reduced by, say, 10,000 pounds to reflect practical gross weights; 
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to 44,000, 62,000, and 80,000 pounds for three-, four-, and five-axle 
truck-tractor and semitrailer combinations respectively. 

It is these practical gross weights permitted by the bill which 
should be compared with the gross weights now permitted by State 
laws. 

Of said 35 States—the ones limiting single axle loads to 18,000 
pounds—three—Kentucky, Tennessee, and Virginia—do not now 
permit a three-axle truck-tractor and semitrailer with a practical 
gross weight as great as 44,000 pounds. The other 32 States now 
permit such a practical gross weight. All of the 13 States now per- 
mitting a single axle load in excess of 18,000 pounds allow the prac- 
tical gross weight of a three-axle truck-tractor and semitrailer com- 
bination to exceed 44,000 pounds. Thus it is evident that the bill, 
insofar as practical gross weights of the three-axle truck-tractor and 
semitrailer combinations “subject to part IT” are concerned, would 
provide for slight increases in 3 States; no changes in 32 States; and 
no restrictions “whatsoever in 13 States. 

A four-axle truck-tractor and semitrailer combination—perhaps the 
combination in most general use—has, as indicated above, a practical 
gross weight limit of 62,000 pounds under the bill. Lower practical 
gross W eight limits are now imposed by 43 States; 3 States—Colorado, 
Florida, and New Mexico—permit no more than 62 ,000 pounds; and 
2 States—Maryland and New York—permit more than 62,000 pounds. 

A breakdown of these three groups of States between those presently 
limiting a single axle load to 18,000 pounds and those permitting a 
greater load is as follows: 


Permitted gross load Permitted single axle load | Number of 


| States 


a = ———— — _ ES 
| 


ret : | (18,000 pounds... j | 32 
Below 62,000 pounds... ....-- ~--=="|1 Over 18,000 pounds - 11 


- . f18,000 pounds 3 
62,000 pounds. ...--. .. — eer j\oover 18,000 oe - ae 0 

aaa * |{18,000 pounds 0 
OPE ee 5 ocunk st onscnencdchnnee [Over 18,000 pounds. __- 9 


From the above table it will be seen how nonuniform and confusing 
the operations of four-axle truck-tractor and semitrailer combinations 
would become under the provisions of the bill. In 32 States combina- 
tions “subject to part Il’? would be permitted to gross as much as 
62,000 pounds while combinations not “subject to part Il’’ would be 
limited to gross loads of less than 62,000 pounds. 

In the 11-State and 2-State groups there would be no Federal 
regulation of gross weights because those States permit a single axle 
load in excess of 18,000 pounds. The 11-State group would continue 
under State law to impose gross weights below 62,000 pounds. In 
the three-State group Federal and State limitations would be the same. 
Thus it will be seen that State law permitting single axle loads in 
excess of 18,000 pounds, in the case of 11 States, results in the limita- 
tion of gross loads of 4-axle truck-tractor and semitrailer combinations 
below 62,000 pounds; whereas similar latitude in the matter of single 
axle loads in the laws of 2 States results in permitting such gross loads. 
to exceed 62,000 pounds. This is indeed an anomaly. 
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Similar problems which, for the sake of brevity, will not be spelled 
out in detail, arise in connection with the operation of 5-axle truck- 
tractor and semitrailer combinations. 

A truck and full trailer combination having six axles would, under 
the bill, be allowed a maximum legal gross weight of 108,000 pounds. 
From a practical standpoint, with ‘the ‘steering axle of the truck carry- 
ing 8,000 pounds, the legal maximum would be reduced by 10,000 
pounds to 98,000 pounds. No State in the Union presently permits 
eigher a practical or a legal gross weight for such a combination any- 
Ww here near 98,000 pounds; in fact, only one State, Michigan, permits 
a practical gross weight of such a combination to be as much as 
84,000 pounds. 

Furthermore, among the 35 States whose weight limitations would 
be subject to this bill, four do not permit the ‘combination and the 
balance, other than Michigan, permit practical gross weights ranging 
between 50,000 pounds and 79,900 pounds—of which I might say 
there is only one. 

It is evident from the foregoing that in the 35 States affected by 
the weight provisions of the bil truck and full trailer combinations 
“subject to part IL” will be per mitted to operate with gross vehicle 
weights far in excess of those presently allowed and also ‘far in excess 
of those State limits which will continue to be applicable to vehicles 
not “subject to part Il.” Not only would the duplicity of weight 
limits in the 35 States be a decided step in the direction of nonuniform- 
ity, but also the allowance of much heavier combinations would 
accelerate the destruction of, rather than preserve, present highway 
facilities. 

While admittedly there is lack of uniformity in gross weight limita- 
tions as among the several States today—and there are many good 
reasons therefor—this bill would materially increase the — 
created thereby. Today at least there is one standard applicable i 
one State. Under the bill there would in many instances be i 
standards—one for vehicles ‘‘subject to part Il’’—another for those 
not so subject. 

Additionally the standards imposed by the 13 States permitting 
single axle loads in excess of 18,000 pounds would remain undisturbed: 
free of Federal regulation. Rather than promote uniformity the bill 
would create utter confusion and cause a complete break down in 
policing of sizes and weights of commercial highway vehicles. 

In connection with the increase in gross weights which would be 
permitted by the provisions of the bill, attention is again called to 
the recommendations made to the Governor’s Conference in 1950, 
for a— 
freeze at current levels (of) the sizes and weights of motor vehicles operating on 
the highways. 

Mr. MacDonald made numerous statements regarding gross vehicle 
weights in his testimony at the hearings on Senate Resolution 50. 
Some of these are as follows: 

Of greatest significance from the standpoint of highway administration, and 


perhaps from other points of view as well, is the increasing frequency of the heavier 
gross loads. 


Naturally, one important concern is the effect of sizes and weight on our bridges. 


The Association of State Highway Officials tried a number of formulas for tl 
design of bridges, so far as total gross load is concerned. It was not until the) 
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developed the formula that provided for the continuing loading shown on page 988, 
in the table, that we had a good response from the State legislators. These weights 
for the various axle spacings are safe for the H-15 bridges and have been adopted 
by legislation in about 35 States, so that we can say that that table of loadings 
with axle spacings as shown here is well recognized and is the standardized loading. 


The responsibility for bridge overloading must be attributed in greatest degree 
to the tractor-semitrailer combinations and other vehicle combinations. Of all 
combination vehicles, nearly 9 percent are shown to exceed limits of group-axle 
weight that are considered safe for H—15 bridges, and much of the excess observed 
is alarming in its degree. 

The table referred to by Mr. MacDonald on page 988 of the record 
of hearings recommends 71,900 pounds as the maximum gross vehicle 
weight for any combination having a distance of 55 feet between the 
first and last axles of the combination. As a practical matter that 
would be the distance between the extreme axles of a single truck and 
full trailer combination having a length of 60 feet, the maximum pro- 
vided by the bill. The 71,900 pounds may be compared with the 
98,000 pounds, permitted from a practical standpoint under the bill 
for such a combination having six axles. 

Numerous States have statutory provisions permitting the posting 
of load limits on bridges which are not capable of safely carrying heavy 
vehicles otherwise permitted to travel on other parts of the highways. 
The provisions of the bill would override these protective statutory 
provisions insofar as vehicles subject to part II are concerned in their 
operations on the highways of the 35 States which do not permit a 
single-axle load in excess of 18,000 pounds. 

Numerous States provide for legal restrictions on loads during 
periods of the year when the subgrade is unstable. Likewise, num- 
erous States permit more stringent legal restrictions on gross vehicle 
weights or axle loads for lower types of highway improvements than 
are permitted on the higher types. Both of these protective measures 
instituted by the States would be overriden by the provisions of the 
bill in the 35 States afore-mentioned insofar as the vehicles subject to 
part II are concerned. 

The bill would establish a maximum width of 96 inches for all 
motor vehicles subject to part II. All States except two presently 
permit a maximum width of 96 inches. The two States permit 102 
inches. Additionally a considerable number of States permit widths 
in excess of 96 inches for loads of certain farm products or in the 
case of vehicles with certain tire equipment. All of these variations 
which have come into being to meet varying local conditions would 
be swept aside by the provisions of the bill applic: able generally. 

The bill would establish a maximum height of 12 feet 6 inches for 
all motor vehicles subject to part I]. There. are 34 States which 
presently permit a maximum height of 12 feet 6 inches, and 14 of these 
34 States permit a maximum height of 13 feet or 13 feet 6 inches for 
automobile transports. The remaining 14 States presently permit 
a maximum height for all vehicles in excess of 12 feet 6 inches. 

It is evident from these figures that the 14 States which now permit 
a height in excess of 12 feet 6 inches for all vehicles will have two sets 
of height limitations, one applicable to vehicles subject to part II, 
and the other applicable to all other vehicles. It is also evident that 
the 14 States, with general restrictions of 12 feet 6 inches but special 
restrictions on automobile transports of more than 12 feet 6 inches, 
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will have an additional set of restrictions applicable to automohile 
transports subject to part II. 

Thus, the height restriction provided in the bill will not only be 
definite step in the direction of, nonuniformity among: the States |)\\1 
will go even further in establishing nonuniformity within particuls; 
States, all to the general confusion of highway transportation. 

There are 33 States presently limiting the legal length of a sinvle 
truck to 35 feet, the same limit as provided for in the bill. There are 
15 States which allow a legal length for a single truck in excess of °}5 
feet. In the latter 15 States the provisions of the bill would introduc. 
a second set of length limits applicable to vehicles subject to part || 
This would establish nonuniformity within these 15 States where 
there is now a single set of maximum length provisions. 

There are presently 23 States which limit the legal length of 4 
truck-tractor and semitrailer combination to somewhat less than 50 
‘feet. Fourteen States permit a legal length limit of 50 feet. Four- 
teen States permit a legal length limit of 50 feet, the same as pro- 
vided in the bill for this combination. Eleven States presently 
permit a legal length of this combination in excess of 50 feet. 

According to the provisions of the bill in all but the 14 States which 
presently have a 50-foot length limit, there would be two sets of length 
limitations—one applicable to vehicles subject to part II and the other 
applicable to all other vehicles. Such duplication of length limitations 
would create nonuniformity within each of the other 34 States, re- 
sulting in pronounced confusion. 

As stated above, 42 States allow a combination of a single truck and 
full trailer, and 6 States do not allow such a combination. Among 
the 42 States permitting the combination there are 29 which permit a 
legal length limit for the combination somewhat less than 60 feet, (he 
length permitted by the bill. Among the same 42 States there are 
nine which permit a legal length limit not to exceed 60 feet; and among 
the same 42 States there are four which permit a legal length limit in 
excess of 60 feet. 

In all but the 9 States now permitting a legal length limit of 60 fect 
the provisions of the bill would introduce an additional length limita- 
tion applicable to vehicles subject to part Il. In the event the hill 
should become law quaere as to the status of the 6 States which do not 
now permit a truck and trailer combination. 

Presumably enactment of the bill would be deemed an occupation of 
the field by the Federal Government and these 6 States would be 
required to permit such combinations to operate over their highways 
This result might be limited to vehicles subject to part IT. On thie 
other hand, it is conceivable the occupation of the field might be 
deemed all-embracing. Irrespective of that problem there would 
still be 33 States with two sets of legal length limit provisions, whereas 
these 33 States now have only one. 

Highway and street conditions vary greatly as between regions and 
localities. While a vehicle having certain characteristics as to size 
and weight may be in all respects suitable for highway use in one 
region, it by no means follows that such a vehicle ‘would be suit: ib le 
for highway use in another region. Conditions vary so greatly be- 
tween the far West, for example, and the highly congested areas in the 
East, whose streets were in many instances laid out before the era of 
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highway motor transport, as to necessitate the application of wholly 
different standards of size and weight. 

Fundamentally we believe this ‘consideration to be the crux of the 
problem raised by this bill. We think the regulation of sizes and 
weights of motor vehicles should be left in the hands of the States as 
heretofore in order that the varying local conditions may be given 
appropriate consideration in the fixation of limitations. We do not 
think it appropriate that the Federal Government should seek to 
impose one all-inclusive standard upon the States which of necessity 
would be incapable of taking account of the varying individual con- 
ditions obtaining in each. 

In short, for the reasons just stated, we do not favor uniformity of 
regulation of sizes and weights at the national level. We do, how- 
ever, believe that uniformity must be preserved within the borders of 
each respective State, subject only to variations locally authorized in 
light of special local conditions. Otherwise, the machinery of enforce- 
ment will break down. 

In addition to the broad underlying reasons for the rejection of this 
bill which I have just mentioned, I believe we have shown, in the 
course of this presentation, that enactment of this bill would inevi- 
tably result in chaotic conditions in motor transport rather then 
bring about the uniformity which we understand to be its prime 
objective. In view of all of these considerations, we urge that this 
bill be not enacted. 


Unirep Stares SENATE, 
CoMMITTEE ON INTERSTATE AND ForeEIGN COMMERCE, 
Washington, D. C., Thursday, March 20, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Edwin C. Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado and Senator Bricker of 
Ohio. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF JOHN P. RANDOLPH, GENERAL SOLICITOR, 
NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COM- 
MISSIONERS 


The CuHarrmMan. Next will be Mr. John P. Randolph, general 
solicitor of the National Association of Railroad and Utilities Com- 
missioners, 

Mr. Ranpouea. Mr. Chairman, my name is John P. Randolph. 
| am general solicitor of the National Association of Railroad and 
Utilities Commissioners. The association’s offices are located at 
7413 New Post Office Building here in Washington. The member- 
ship ‘of the association is composed of the regulatory commissions of 
all the 48 States, the District of Columbia, Hawaii, Puerto Rico, and 
the four Federal Commissions, to wit: Interstate Commerce Com- 
mission, Federal Power Commission, Federal Communications Com- 
mission, Securities and Exchange Commission. 





780 DOMESTIC LAND AND WATER TRANSPORTATION 


In matters of Federal legislation the association acts only on behalf 
of the State commissions. At the direction of Hon. J. C. Darby of 
the South Carolina Public Service Commission, president of our asso- 
ciation, 1 am appearing for the association in opposition to S. 2363. 
S. 2518 and S. 2519. I am compelled to oppose 5S, 2518 even thoug 
I do appear unintelligent according to one of the previous witnesses 
here. 

Several bills of a like nature to 5. 2363 have been introduced in 
Congress over the period from 1939 to date. All of these bills have 
died in committee. These bills have been commonly referred to as 
“big truck bills,’ and were designed to take from the States and place 
in the Federal Government the power to fix size and weight limits of 
the vehicles of interstate motor carriers. 

Senator Bricker. It is mostly fixed by law in the States, isn’t it? 

Mr. Ranpoupu. Yes, sir. I am coming to that. 

Senator Bricker. Excuse me. I did not mean to break in on your 
statement. 

Mr. Ranpotpu. That is quite all right. Our association has con- 
sistently opposed this type of legislation because we consider it wrong 
in principle. Local State people know their local problems best. 
They are best equipped to legislate upon such problems and _ best 
equipped to enforce the legislation. The highways of our Nation are 
built and maintained by the State and local governments. This bill, 
if enacted, would take from State and local governments their sovereign 
right to control the uses of the highways that they build. This is a 
radical departure from the theory of government upon which our 
Nation was founded and is quite contrary to the doctrine of States’ 
rights. 

Only the most compelling necessity of the national welfare ca 
justify Federal legislation that takes from the States their jurisdiction 
over local affairs. No such necessity now exists for this type of 
Federal legislation. Lack of uniformity in State laws fixing size and 
weight limits for motor carriers was the argument formerly used for 
this type of legislation. 

This argument has been removed. There is now substantial 
uniformity in the State laws dealing with this subject. The 18,000- 
pound axle weight limit is now the law in all 48 States insofar as the 
higher-type highways are concerned. Virginia has a 16,000-pound 
limit on some roads that are not highest type construction. 

Many States allow axle weight limits above 18,000 pounds. This 
is especially true in the more densely populated northeastern States. 
Likewise, all of the 48 States allow a maximum vehicle height of at 
least 12 feet 6 inches. Some allow a greater height. 

There is some variation in the maximum “allowable length of 
vehicles in various combinations. The variations in the length are 
due in large measure to local conditions, especially the construction 
of highways and the sight distances due to hills and curves in the 
highway. No State limits the length of a single truck to less than the 
35 feet provided for in this proposed bill. 

In view of the present high degree of uniformity and the liberal 
limits in the State laws dealing with this subject, there is simply no 
need for this type of legislation. 

Senator Bricker. I had a meeting the other night with some 
truckers to get their attitude on some of this legislation. I told them 
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it ought to be put in the record and that I would not be influenced 
except to see the problem, however, they still complained. I remem- 
ber we worked with it in the Ohio commission and got an interstate 
compact throughout that area and then the Governors’ conference 
worked on what they called Balkanizing of the States for many many 
years and I am pleased to know that it has reached the point of uni- 
formity that he mentioned here but they were still complaining about 
it the other night. 

We had some testimony in the 1950 hearing that was also along that 
line. Have you given any attention to that? 

Mr. Ranpoupu. I am really not familiar with that, Senator. The 
information that I have given you here I have obtained from a com- 
pilation made by the American Trucking Association. 

Senator Bricker. I grant you very frankly that if the States can 
work this out satisfactorily, that is where it ought to be done. There 
is not anybody, I would think, who would disagree with you on that. 
Certainly I for one want all the authority that can be retained in the 
States, retained there, because as you say they know the conditions. 
Conditions on the highways are different in the various States, and 
yet it has led to this “proble m. 

I have not any preconceived ideas about this at all, but I was a bit 
concerned about their statements to me, and many of the letters I 
have received. I have also received telephone calls. I got one the 
other night, when I was home, about midnight, from a young man 
who had gone to school with me in the country. He said he had a 
truck that had been stopped in another State and wanted to know what 
to do about it. All I could do was tell him somebody to telephone 
but I was wondering whether such conditions do prevail without the 
knowledge of the association. 

I think we increased the axle-load weight limit at the last session 
of the legislature, did we not? 

Mr. Ranpoupn. Your axle-load limit on a single axle is 19,000 
pounds. That is a little higher than most of them. 

Senator Bricker. That is what I thought. It was increased last 
session, as | remember, or else 2 years ago. 

Mr. Ranpoupn. Yes; I do not recall when it was. On a tandem 
axle in Ohio it was 24,000 pounds. 

Senator Bricker. What is it in Illinois? 

Mr. Ranpoupu. It is 18,000. On the single tandem it is 32,000. 

Senator Bricker. I think that is what the difference was, between 
that 18,000 and 19,000 pounds, because it was in the State of Illinois 
and I Know he said the fine they were going to impose upon him there 
was higher—about twice the size, I think, of the total revenue he would 
get out of the shipment. 

Mr. Ranvoupn. Of course, you will have a case of that kind come 
up once in a while, with those differences. Furthermore, from a 
practical standpoint, a law of this kind would be almost impossible 
to enforce. The enforcement would require an army of Federal in- 
spectors and officers with the power of arrest. Being a Federal law, 
prosecutions thereunder would necessarily be in the Federal courts. 

The volume of*weight-limit violations now handled by the several 
States is enormous. A large portion of the violations are by inter- 
state carriers. The present United States courts could not handle 
such a large volume of additional business. 
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A large number of additional judges would be required or possib|, 
the creation of new Federal courts in the nature of magistrate courts, 
police courts, or justice of the peace courts comparable to presen: 
State courts that handle such cases would be required. The expens: 
of enforcement would substantially increase the cost.of the Federa| 
Government and unnecessarily add to the tax burden. 

Our association respectfully urges that the committee do no: 
recommend S. 2363 for passage. 

Senator Bricker. Had you given any attention to this problem o{ 
the possibility of violation by interstate carriers of State laws? |! 
it were madé a Federal offense then the certificate might be revoke: 
and punishment meted out by the Federal Government. Can the 
do that now? | 

Mr. Ranpoten. The States can. 

Senator Bricker. Yes. I know they are limited in the States to 
inspectors, not as much as they are here. We are more fully equipped 
in the Interstate Commerce Commission than the State commissions 
to handle this problem, I agree with you on that. 

Mr. Ranpoutpw#. Usually, Senator, if a motor carrier becomes a 
persistent violator, the States usually are able to take care of them 
by a good heavy fine. 

Senator Bricker. The Federal Government could not do anything 
about it. 

Mr. Ranpoupx. No; not under the present law. If this bill wer 
enacted then it would be a Federal offense and would have to be 
prosecuted in the Federal courts. 

Senator Bricker. It would not have to be. We could give the 
States that power. 

Mr. Ranpoupnu. Yes; you could. 

Senator Bricker. There ought to be some amendment to retain 
the States power even if the bill is passed. I do not know whether 
it will be, but that would be an improvement from your point of 
view. 

Mr. Ranpoureu. Yes. Our association is definitely opposed to this 
type of legislation that takes away from the States their jurisdiction 
over local matters. 

Senator Bricker. | appreciate that. 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, March 21, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Washington, D. C., Senator Edwin C 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman), Senator Hunt. 
and Senator Kem. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuHarrman. I wish to insert in the record a letter and statement 
from Senator Spessard L. Holland on S. 2363. 

(The documents are as follows:) 
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LetrreR From SENATOR SpEssaRD L. HOLLAND oF FLORIDA 


UNITED STATES SENATE, 
CoMMITTEE ON Pustic Works, 
March 18, 1952. 
Dear SENATOR JOHNSON: Enclosed herewith for your information and con- 
sideration in connection with S. 2363 and 8S. 2365 is a letter of March 6 which 
I recently received from Hon. Alfred A. McKethan, chairman of the State Road 
Department of Florida. I concur in the views expressed by Mr. McKethan, and 
[ shall appreciate your bringing my letter and Mr. McKethan’s letter to the 
attention of your committee during the consideration of these bills. 
With kindest regards, I remain, 
Yours faithfully, 


SpEssARD L. HOLLAND. 


STATEMENT OF ALFRED A. McKeETHAN, CHAIRMAN, STareE Roap DEPARTMENT 
OF FLORIDA 


State Roap DEPARTMENT OF FLORIDA, 
Tallahassee, March 6, 1952. 

DEAR SENATOR HOLLAND: We have been advised by Mr. Hal H. Hale. executive 
secretary of the American Association of State Highway Officials, that Senator 
Edwin C. Johnson’s Committee on Interstate and Foreign Commerce expects 
to hold hearings on two bills of importance to us, which are identified as 8. 2363 
and 8. 2365. 

S. 2363 relates to a bill permitting the Interstate Commerce Commission to 
establish uniform sizes and weights on motor vehicles operating in interstate 
commerce. We are particularly opposed to this bill, and wish to ask your con- 
sideration of the statement regarding it filed with Senator Johnson’s committee 
by Mr. Hale. We feel that good progress is being made on a voluntary basis 
by the States in adopting uniform regulations governing sizes and weights of 
motor véhicles, and that control of this matter is one which should be retained 
by the States2»q@ not abrogated by the Federal Government. 

We also approve the position taken by the American Association of State 
Highway Officials as outlined by Mr. Hale on 8. 2365: that the assistance in 
studying the matter of equitable taxes on motor vehicles would be welcomed 
from the Federal Government, but only if it is clearly understood that this is 
not an opening! wedge looking toward Federal taxation of motor vehicles. 

We sincerely; hope that you will use your influence to oppose the enactment 
of S.- 2363. i 

With kind personal regards, 

Cordially, 
AurrREeD A. McKetuan, Chairman. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, March 25, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The Cuarrman. Senator Cain gave me a letter on S. 2363. With- 
out objection, it will go in the record. 

The document referred to is as follows:) 
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Lerrer From Senator Harry P. Cain of WASHINGTON 


Marcu 20, 1952. 
Hon. Epwin C. JoHnson, 
Senate Office Building, Washington, D. C. 

Dear Epwin: Enclosed are two letters from constituents of mine in the State 
of Washington, concerning S. 2363 and 8S. 2743. 

These bills, I believe, are being studied by the Senate Interstate and Foreign 
Commerce Committee, and I would appreciate it very much if vou would make 
these letters a part of the official records of the respective bills, so that they may 
be brought to the attention of every member. 

With best personal regards, I am, 

Most cordially, 
Harry P. Carn, 


LETTER TO SENATOR Cain From E, J. Honoup, Secrerary-TREASURER, 
SEATTLE INDUSTRIAL TRAFFIC MANAGERS ASSOCIATION 


SeatrLe, Wasn., March 12, 1952. 
Subject: Senate bill No. 2363. 
Hon. Harry P. Cain, 
Senator Office Building, Washington, D. C. 

My Dear Senator Cain: The Seattle Industrial Traffic Managers Associa- 
tion consists of a membership of 37 industrial firms operating in the city of Se- 
attle and vicinity. 

This association, at its meeting of February 26, reviewed the 19 bills introduced 
by Senator Johnson on January 10, 1952. Senate bill 2363 was thoroughly dis- 
cussed at the meeting and by a majority vote of the membership, the association 
went on record as definitely opposing this bill. The association believes that the 
establishing of maximum dimension and weights for motor vehicles should be 
prescribed by the individual States. 

The State of Washington has made considerable progress relative to the length 
and weights of motor vehicles to meet the requirement of the trucking industry. 
We feel that these dimensions and weights should be preserved. 

Respectfully yours, 
E. J. HoNno.p, 
Secretary- Treasurer 


Unitep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Thursday, March 27, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings:) 


STATEMENT OF FrRAaNcK B. Durker, Director or Pusiic Works, State 0! 
CALIFORNIA 


STaTe OF CALIFORNIA, 
DEPARTMENT OF PuBLIC WoRKsS, 
Sacramento, March 18, 1952. 
Hon. Franck R. HAVENNER, 
House of Representatives, Washington 25, D. C. 

My Drar ConGRESSMAN: It has come to our attention that hearings are being 
held b¥ the Committee on Interstate and Foreign Commerce on two measures of 
particular interest to State highway officials in California, namely, 8. 2363 and 
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§. 2365. The first is a bill proposing Federal regulation of sizes and weights of 
motor vehicles operating in interstate commerce, and the second is a reeommenda- 
tion for a broad study by the Bureau of Public Roads cooperating with State 
highway departments to develop an equitable tax structure to apply to motor 
vehicles operating over our highways. 

The provisions of 8. 2363 as to width, height, length, and permissible loads do 
not differ greatly from the present California law. The subject of the adoption 
of uniform laws pertaining to the sizes and weights of motor vehicles has been 
before many organizations in the several States over a period of a number of years. 
As a result of all the studies that have been made and the actions that have been 
taken, there is a fairly uniform standard of sizes and weights in effect throughout 
the country at this time. 

The American Association of State Highway Officials, an organization now 
in its thirty-eighth year, is made up of 52 member departments: the 48 State 
highway departments, the two territorial departments of Puerto Rico and Hawaii, 
the District of Columbia department, and the Bureau of Public Roads of the Fed- 
eral Government. This organization through its actions has established the 
guiding vehicle dimensions. These dimensions have come to be the generally 
accepted standards throughout the country. There is every reason to believe 
that as time goes on these standards will become more generally adopted, and the 
standards that are adopted will be defined to best fit. the conditions of motor- 
vehicle operation. 

Insofar as we are able to see from information available to us here in California 
and throughout the country generally, there is no reason why the Federal Govy- 
ernment should take part in this subject, particularly with regard to setting up 
and enforcing standards as set forth in this proposed bill. It would appear that 
the setting up of standards by the Federal Government would be predicated on the 
presumption that the States are unable to or have failed to properly handle the 
matter themselves. There is no reason whatever to believe that this is true. 
Further, the setting up of standards by the Federal Government, it would appear, 
would contemplate the establishing of an additional enforcement agency. There 
is no reason to believe, insofar as we can see from the facts available to us, that 
this is either necessary or desirable. 

The only possible basis on which Federal entrance into this field should prac- 
ticably be based is to secure national uniformity in the regulations. Even assum- 
ing that there is justification of the Federal Government engaging in such regula- 
tions, the present bill, in our opinion, does not and would not accomplish that 
uniformity. It applies and can only apply to interstate commerce. Therefore, 
the great number of vehicles involved in intrastate commerce would remain with 
out the scope of the Federal legislation—essentially free to move anywhere at 
their pleasure. 

We wish to emphasize that it is our opinion that statutory regulation of sizes 
and weights of motor vehicles should remain within the jurisdiction of the respec- 
tive States, working in the future as they have done in the past toward the at- 
tainment of uniformity from State to State. May we strongly urge you to give 
serious consideration to the nationally adopted policy of the American Association 
of State Highway Officials with cooperation of the several States on the dimen- 
sions of motor vehicles operating over the Nation’s highways, giving due weight 
to the long study, labor, and time devoted to the development of this policy by 
the highway officials of our country, appreciating the sincere effort to bring about 
reasonable uniformity among the States in this field and the commendable ac- 
ceptance that have thus far accrued. 

S. 2365 proposes to authorize the Bureau of Public Roads in collaboration with 
State agencies to conduct an investigation to determine the portion and type of 
public road taxes which should be assessed against the various types and weights 
of motor carriers. We believe that this is a study that should be undertaken 
by the Bureau of Public Roads. California would be ready to give whatever 
support may be required in carrying out the provisions of this bill if enacted. 

Respectfully submitted. 

Franck B. DurRKeE, 
Director of Public Works. 


(Subsequently, on March 28, testimony was presented on S. 2363 
by William H. Ott, Jr., on behalf of the National Industrial Traffic 
League. This will be found in the hearings on S. 2361.) 
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Unirep Srates SENATE, 
CommMiITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 
Present: Senators Johnson of Colorado (chairman) and Bricker. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF JOSEPH E. KELLER,’ PRIVATE CARRIER 
CONFERENCE, A. T. A. 


Mr. Keuuer. I would also like to speak briefly on the size and weig!|i 
matter. We have a specific witness on this point in just a moment, 
but the Private Carrier Conference is firmly opposed to Federa! 
regulation of sizes and weights of motor vehicles as proposed in S. 236:3. 

We believe that such laws should remain within the jurisdiction of 
the several States. This is not to say that this conference does not 
desire uniformity, but we are opposed to the “uniformity” which is 
professed in this bill, based as it is on a reduction of all axle loads to 
18,000 pounds, which we feel would inevitably result from this bill as 
drafted. 

Again, there is a provision for tolerating axle loads in excess of 
18,000 pounds where such limits are now legal in some States, but 
there is no similar tolerance for other size and height limitations or 
variations. The use of the 18,000-pound axle limitation is undesirable 
in that it disregards the findings of scientific highway tests which 
fully justify higher limits, and it freezes all scientific advances in vehicle 
design at artificially low limits. 

There is no provision for any exemptions from these limitations 
such as might be necessary in time of national emergency, as was tlie 
case during World War II when it became necessary to expand our 
transport capacity to meet war emergencies. 

Right there, Mr. Chairman, I would like to say that during World 
War II, when I was serving in the Army of the United States, I was 
assigned to the office of the Under Secretary of War, Judge Patterson, 
and I was liaison officer between Judge Patterson’s office and Mr. 
Eastman’s office at ODT, and I dealt entirely with the size and weig)it 
situation as it exists in the United States, or as it existed at that time. 

We feel that the progress which was made with the individual 
States at that time was substantial; that the regional arrangements 
which are made, for instance, out in the Senator’s area in the West 
the 13 Western States—are most desirable, and that the setting of an 
18,000-pound axle load, as proposed in this bill, is distinctly un- 
desirable. 

The CuarrMan. It destroyed many of our roads, too. 

Mr. Ketter. Senator, that is a matter that has been, I think, 
widely discussed. I highly respect your views on that subject, sv’, 
but I feel that perhaps there are other factors which were at work 
and which perhaps could be explained if these other tests are allowe: 
to be completed. 


: i ae Keller’s introductory remarks concerning all the bills on which he testified will be found unde! 
8. 2362. 
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For instance, one is in the Senator’s own country out in Idaho now, 
out in that territory, and we have not yet any objective and author- 
itative interpretation on the Maryland road test. 

The CuarrmMan. We have some pretty good examples, and we know 
our roads are destroyed to the extent “of hundreds of millions of 
dollars. We have to rebuild them because of the excessive weights 
and the high speeds to which they are subjected. 

Mr. Ketier. We are going to have a specific witness on that point, 
and I hope that the material he has on this specific question will be 
of interest to you. I am sure that it will be. 

In conclusion, therefore, we submit that the ICC has ruled with 
finality and clarity as to what constitutes private carriage, notably 
in the Woitishek case (Vi ‘oitishek Common Carrier Application, 42 
M. C, C. 193) and more recently in the Lenoir case (Lenoir Chair Co. 

Contract Carrier Application and Schenley Distillers Corp. Contract 
Carrier Application, 51 M.C. C. 65). 

We have prepared a brief on the subject which, with your per- 
mission, we shall file with the committee for its further reference, 
because it reviews all of the cases involving this particular point, 
which the Interstate Commerce Commission has decided and also 
reviews the court interpretation and I think it will be helpful to the 
committee and [ would be very glad to have you have it if you care 
to have it. 

The CuarrMan. It will be filed but not made a part of the record. 

Mr. Ketter. Thank you very much. 

Any change in the basic Motor Carrier Act which would disturb 
the operations of private carriers would be disastrous to the whole 
pattern of transportation in the United States. But even more 
serious than this would be the blow which would be dealt to our basic 
concept of freedom of enterprise and to our system of competition 
which have made our country the great political and economic power 
it is today. 

Since the pending legislation would effect such a change in private 
carrier status, it should be rejected. If it would not change the 
present interpretation of common carriage by the Commission and 
the courts, then it is wholly unnecessary. 

We wish to take this opportunity to thank you for the courtesy you 
have extended the Private Carrier Conference in permitting us to 
appear before you and present this statement. 

The witness I shall now call will make short statements on specific 
points giving you information and facts which I did not include in my 
general statement. Mr. O’Donnell is the secretary of the Private 
Carrier Conference of ATA and he will outline the relationship be- 
tween the various conferences. 


STATEMENT OF FREDERICK B. HUFNAGEL, JR., ASSISTANT TO 


THE DIRECTOR OF PURCHASES, SUN OIL CO., PHILADELPHIA, 
PA, 


Mr. Keuuer. Our last witness, Mr. Chairman, is Mr. Frederick B. 
Hufnagel, Jr., of the Sun Oil Co. 

(he Cuarrman. You may proceed, Mr. Hufnagel. 

Mr. Hurnacet. My name is Frederick B. Hufnagel, I am 
assistant to the director of purchases of the Sun Oil Co. ee princi- 
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pal office is located at 1608 Walnut Street, Philadelpbia 3, Pa. I was 
formerly manager of the motor transportation department of the 
Sun Oil Co. I want to speak especially about S. 2363, which estab- 
lishes maximum sizes and axle weights for motortrucks as national 
standards. 

Appsrently this bell was introduced to bring about uniformity in 
truck sizes and weights between the States. This objective is most 
commendable and would benefit the free flow of interstate commerce 
The bill, however, proposes to accomplish this by establishing a ceiling, 
It permits States to maintain other dimensions, especially the 18,000- 
pound axle weight, until such time as the States reduce them to 
conform to the national standard. 

Then these dimensions are “frozen” and the State legislatures lose 
control and cannot improve on their vehicle specifications and their 
highway load limits. It is a one-way street—backward. Congress 
establishes a standard which eventually covers the entire Nation 
And the only way improvements can be made is to pass another 
Federal law. You know how long that will take. It  strait- 
jackets higbway transportation progress by legislation. 

In November of 1932, the American Association of State Highway 
Officials brought out a recommended standard for vebicle dimensions 
and weights. Among other items, they proposed the adoption of an 
18,000-pound axle load. At that time motortruck engines were 
operating with a 3-to-1 compression ratio, on solid rubber or high- 
pressure pneumatic tires and on 65-octane Blue Sunoco gasoline. 

Today, 20 years later, the compression ratio of motortruck engines 
is 6!5 to 1, low pressure tires are universal. Blue Sunoco gasoline has 
advanced to 89 octane and has also been improved in many other 
ways. But the highway loading limits proposed in this bill still stand 
at 18,000-pound axles. This is a 1932 specification. 

It is inconceivable in view of the great scientific advances that have 
taken place in all phases of our economy that roadbuilding has not 
progressed at an equal rate. But roadbuilding technology has im- 
proved. Bituminous builders claim 36,000-pound axles will not hurt 
New Jersey’s turnpike and the Portland Cement Association says that 
the Maryland road test definitely proves a properly laid concrete 
road can stand up indefinitely under 22,400-pound axles. 

Why then this “fixation” policy for highway users? Why freeze 
highway loads at the artificially low, limits of yesteryear? ‘“‘We must 
protect our investment in roads,” we are told. “It is tremendous 
They can never be replaced.’’ Just how long must we protect this 
investment by handicapping highway users? Design improvements 
move so fast today that motortrucks are obsolete in 5 years, refineries 
and factories are obsolete in 10 to 15 years, and many of our highways 
built in the twenties were obsolete long ago. 

Narrow, winding, high-crowned roads are obsolete for today's 
increased numbers of higher speed vehicles. Broken pavement sur- 
faces are usually not the deciding factor. The first concrete high- 
way—New Jersey Highway No. 24—was built in New Jersey in 1912. 
After 40 years of service it is still in use; and up until 2 years ago, 
there was no axle-load limitation in New Jersey. Unlimited axle 
loads, 40 years of service, still going strong. 

The road is too narrow, too many curves, some day it will be 
straightened and replaced, but why now limit this road to 18,000 
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pound axles? Why retrogress? Such restrictive legislation is not in 
keeping with our progressive American philosophy. It is usually 
suggested by a few reactionary highway engineers and those who 
seek to hamstring highway transport. 

Where would aviation be today if it was restricted to 1932 airfields? 
Many once busy airports are closed because they are now inadequate. 
Proponents of the 18,000 pound axle load will suggest longer vehicles 
and more axles thus spreading the load. ‘This ts fine in the Great 
Plains and the Rocky Mountain States, but how silly here in the 
Kast. 

Imagine a 65-foot long arrangement wheeling around the narrow 
streets of Baltimore, Boston, or lower Manhattan. Short lengths are 
imperative on our congested east coast. This limits the number of 
axles and cuts down the gross weight carried unless individual axle 
weights can be raised. All of the Northeastern States regognize this 
condition and permit 20,000-pound axles or better. 

Ten of the Northeastern States permit 22,000-pound axles or better; 
two, 25,000-pound axles. They do not penalize their industry and 
commerce. Why should the Congress? 

The CuatrMan. This bill makes an exception of those cases. I do 
not mean that Congress has not acted on this at all but this bill does 
not change what has been established in New England. 

Mr. HurnaGe.. It sets a national pattern. 

The CoarrMan. No; it does not. 

Mr. Hurnaaet, It will lead the States down to 20,000-pound axles. 

The CuarrMan. You have not read the bill. 

Mr. HurnaGet. I| have it right here, sir. 

The Cuarrman. I wish you would read it sometime when you have 
alittle time. It does not do any of the things you say. 

Mr. HurnaGet. It is my understanding, sir, that a bill that once is 
established by Congress prevents States from increasirg. If a State 
has an 18,000-pound axle weight-—— 

The Cuatrman. I wish you would read the bill so that your under- 
standing would be correct; but, go ahead. 

Mr. Hurnaaev. In the past, Federal legislation could have proved 
helpful in raising the obnormally low weight limits in effect in Texas, 
Kentucky, and South Carolina. But when this was attempted, the 
fight went to the Supreme Court and South Carolina was upheld 
because it owned, built, and maintained its highways. 

When that progressive legislation failed because Federal statute 
might result in damage to State highways, should this restrictive 
legislation succeed when it will surely penalize the business and com- 
merce within many States? In this connection, Mr. Thomas H. 
MacDonald, Commissioner of Public Roads, wrote in 1940: 

Where uniform limits less restrictive than those reeommended in paragraph 5 
are provided by State laws to govern intrastate movements in any two contiguous 
States or any larger group of contiguous States, limits imposed upon interstate 
trafic between such contiguous States should conform to the State laws. 

This clearly indicates that the Bureau of Public Roads fully appre- 
ciates the need for separate area consideration. One might well say: 
“If not S. 2363, what else? How can we obtain universal specifica- 
tions?’”’ Interchangeability in itself is desirable. No one will dispute 
that contention. If it is obtained, however, by retrogression and 
maintained by preventing progress, then the price is much too high. 

96736—52——52 
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And now, especially, is no time for fixation since for the first time in 
many years new road designs are being developed and tested. . Th: 
Bates road test was made in 1921. The next time a road was teste! 
was in Maryland recently and the final report has not yet been releasec 

Two additional new roads will soon be built specifically for test 
purposes, and highway engineers will then better know what a modern 
road will do. Shouldn’t we wait before we act to freeze progress’ 
Should we not let the new test be our guide? 

And in the meantime, let us build the best new roads we can: 
well drained, wide, and straight. These, all part of a basic primary 
highway system, will pull traffic off of the old, obsolete but still sound 
roads which will be quite good enough for local traffic. I am sure that 
we will find that the new system will easily carry axle loadings much 
greater than the 18,000 pounds proposed. 

Instead of this reactionary negative legislation based on standards 
of 20 years ago, we may then be able to devise a progressive law 
if it is needed at all—and thus prevent restriction to our expanding 
horizons. 

Mr. Keuier. Mr. Chairman, I would like to add a word to what 
Mr. Hufnagel has said. I think that the real danger in the bill as 
written is that there will be a tremendous drive in the State legisla- 
tures, where the axle loadings are now permitted in excess of 18,000 
pounds, to lower them to the 18,000-pound axle-load limit which is 
set in this bill. 

The CHarrmMan. Of course vou have the right to speculate from noe 
to doomsday, but there is nothing in the bill that would do that at all 

Mr. Ketuer. I think that is quite true, Mr. Chairman. 

The CuarrMan. The bill says that this paragraph shall not apply 
in any State which permits by law an axle load as defined in excess of 
18,000 pounds. If that is going to cause all the States to be hysterica! 
and commence doing crazy things, your speculation, of course, is very 
plausible. 

Mr. Ketuer. It was more, if I may say so, than speculation in 
Maryland last year. The Maryland Legislature was under terrific 
pressure to reduce their axle loads to 18,000 pounds. They now 
permit 224 and in spite of the terrific pressure and in spite of the 
road tests and perhaps in respect to the findings of the Maryland road 
tests, the legislature rejected the requests to lower the limits and left 
them at 22—4. 

The CuatrmMan. You are not blaming that attitude in Maryland to 
this bill, are you? 

Mr. Ketuer. No, sir. The bill was not introduced at that time. 

The CHarrMan. It was not introduced, it was not law at that time, 
so your speculation is rather far-fetched, but anyway you are entitled 
to your views and we appreciate having your views on this subject 

The purpose back of S.2363, whether it will get the job done or not, 
is to protect the highways of this country in which we have invested 
billions and in which we are going to have to invest more billions, 
and which are only partly paid for by the truck users. 

The passenger cars pay most of the bill, but perhaps, as Mr. Huf- 
nagel has suggested, we may build toll roads, and I hope we do, from 
one end of the country to the other which will permit these moto: 
freight trains to move over the highways. In that case, they will 
pay for the use of the highway and [| think that will be a happy situa 
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tion for everybody concerned. We will use these other roads, many of 
which were built 20 years ago, which the people of this country have 
been unable, with their limited funds, to replace. This will preserve 
those roads for the local use that Mr. Hufnagel has suggested. 

If we are going to have the kind of roads that Mr. Hufnagel wants, 
someone sa hens to put up the money to build those roads. Let us 
not ask the little car owner to pay most of the bill and then restrict 
him, when he wants to go places on that highway, to driving behind 
some great big slow-moving truck for many, many miles. 

That is the problem. This bill is designed to preserve roads and to 
limit the traffic on the roads to the amount of traflic they can carry. 
There may be a wide difference between the purpose of a bill and what 
it may accomplish, but the purposes I think are good. 

Whether they will accomplish their purposes or not is a question, 
and on those points we do welcome your testimony, but please do 
not come in here and start calling us names, because we are trying 
to protect an investment by the people of billions of dollars. 

Mr. Keuier. We surely, Mr. Chairman, have no such intention 
and we greatly appreciate the courtesy and attention which you have 
given our views, and that completes our presentation. 

The Cuairman, All right. Thank you very much 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G~16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN., 


ON BEHALF OF THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


Mr. Smira. The Chamber of Commerce of the United States is 
opposed to S. 2363, which proposes maximum dimensions and weights 
for motor vehicles subject to part II of the Interstate Commerce Act, 
unless specifically exempted by the Interstate Commerce Commission. 

The chamber feels that it would be improper for the Federal Gov- 
ernment to dictate to State governments as to the size and weight of 
vehicles they should permit to operate over their State highways. 
Roads primarily are designed, built, and paid for locally, and each 
State should be fully capable of determining what sizes and weights 
can be borne in safety of its own roads. 

Although the chamber has no policy for or against national uni- 
formity in standards, it seems to me that the arbitrary limitation of 
sizes and weights to a national standard ceiling might work a distinct 
hardship on transportation in those States that are building their 
roads to accommodate bigger and heavier vehicles. Different regions 
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of the country have different characteristics, and consequently ow 
roads have not developed uniformly. It does not appear economical! 
to hold back transportation in certain sections that can provide for 
bigger vehicles, just for the sake of an arbitrary standard. However, 
we feel that in the final analysis, it is up to the States to decide on this 
matter—either individually or jointly. 

In this connection it seems pertinent to note that the 12 North- 
eastern States comprising the area of greatest industrial concentration 
are those where axle-load limits are above 18,000 pounds, the limit 
recommended in 8S. 2363. 

The CuarrMan. I wonder if the witness has read the bill? 

Mr. Smirx. Yes; | have read the bill. 

The CHarrMan. Well, I would like to have him read it again. | 
would like to have him turn to page 3 of the bill and read the las 
paragraph. 

Mr. Smita (reading): 

Provided, That this paragraph shall not apply in any State permitting by law 
an axle load as herein defined in excess of 18,000 pounds. 

We are perfectly aware of this provision in the bill which excepts 
any State from the 18,000-pound limit. But the bill is obviously 
aimed at federally imposed and uniform maximum size and weight 
limits. The analogy of higher axle limits with the high industrial 
activity in the Northeastern States was meant only to indicate that 
differences in size and weight standards may be necessary to attain- 
ment of maximum productivity. This is pertinent to the proposed 
legislation which seeks to establish a national ceiling on sizes, and, by 
indirection, on axle weights as well. 


STATEMENT OF R. E. BEISER, GENERAL MANAGER, NATIONAL 
AUTOMOBILE TRANSPORTERS ASSOCIATION, INC. 


Mr. Brrtser. I would like to add a word or two with respect to 
S. 2363. 

I have been asked to also state the position of our carrier members 
concerning Senate bill 2363. We believe that matters concerning 
sizes and weights of motor vehicles should be left to the jurisdiction 
of the various States. The preculiarities and different conditions 
which are involved in the establishment of size and weight restrictions 
vary in different sections and territories. We refer, of course, to such 
factors as terrain, highway construction, bridge construction, ares 
congestion, et cetera. 

Specifically we oppose that part of the bill which would limit over- 
all height of a vehicle either unladen or including load to 12 feet 6 
inches. The passage of such a measure would have a disastrous 
effect upon the automobile transport industry on a Nation-wide basis 

In the analysis of S. 2363 which was forwarded to us along with 
copies of the bill, it is stated and we quote from the analysis: 

The commonly accepted standard of vertical clearance for highway bridges 
and underpasses is 14 feet. For this reason, 12 feet. 6 inches is the maximum height 
limitation allowed by 34 States, and is the limit set by this bill. 


Although there are only 15 States which permit loads in excess of 
12 feet 6 inches, there are also 19 other States where progressive and 
cooperative legislative bodies have recognized the requirements of ou 
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specific industry and have given special treatment to our problems. It 
is now possible to operate our loaded vehicles to 13 feet 6 inches in 
practically all of the States and in several instances even beyond such 
limitations so that the States holding to the 12-feet 6-inch limitation 
insofar as this industry is concerned are very much in the minority. 
| have before me size and weight charts as prepared by the research 
department of the American Trucking Associations, from which I 
quote the above statistics. We point out that the type of vehicle and 
the commodity which we transport creates neither a problem concern- 
ing vehicle length nor do we carry excessive weight. A statement by 
Thomas H. McDonald contained in the booklet “published i in 1951 by 
the Department of Commerce, Bureau of Public Roads, we believe is 
an endorsement of our contention. We quote from page 51 of that 
record in part: 

For those who mistakenly confuse large size of vehicles with excessive weight 
the table may hold some surprises. For example, the large automobile transport 
vehicles appear frequently among the vehicles weighed but with remarkable rarity 
are found in excess of the weight limits. 

We believe that consideration should be given to the fact that the 
extremely low center of gravity and other safety factors which are 
engineered and incorporated into the type trailer in general 


use 
throughout our industry, plus an intensive accident-prevention 


ac- 


tivity, of not only our association but all of our carriers has made it 
possible for our segment of the industry to be among the very safest. 
We are expanding “and intensifying that activity constantly. 

It is impossible to confine our vehicle loads to conform with 12-feet 
6-inch limitations because of automobile-construction peculiarities 


over which we have no control. We believe that not only our industry 
but other allied segments of the automotive industry would be injured 
without reason or justification by the passage of this hill in its present 
form. 

The CuarrmMan. We thank you. 

Mr. Bertser. Mr. Chairman, we certainly appreciate the opportu- 
nity of presenting it to you. 


Unirep STATES SENATE, 
CoMMITTER ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, April 1, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G- 16, United States Capitol, Senator Edwin C. Johnson of Colorado 
chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 

The Cuarrman. Mr. Ernie Adamson. 


STATEMENT OF ERNIE ADAMSON, ATTORNEY, PITTSBURGH, PA. 


Mr. Apamson. My name is Ernie Adamson, 100 Academy Avenue, 
Pittsburgh 28, Pa. 


(The witness also testified on S. 2348.) 
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Mr. Apamson. Mr. Chairman, I am an attorney and I have bee: 
practicing before the Interstate Commerce Commission for about. 35 
vears. Prior to that time 1 had been an attorney for the Commissio; 
for a while, and what little I know is about the transportation busi- 
ness. I represent a group of heavy haulers who are domiciled in the 
greatest industrial area of the world, and that is western Pennsy! 
vania. That area is what is frequently referred to as the tri-Stat; 
district, because of the State of West Virginia has a panhandle tha: 
sticks up there between Pennsylvania and Ohio, and the best road 
between the Pittsburgh district and Ohio, and in fact all points wes: 
and southwest, is United States Route 30, which crosses that pan 
handle of West Virginia, and, therefore, we are subjected to thre 
standards of regulation within a few miles. I think the distance 
across the panhandle on Route 30 is about 9 or 10 miles, and up o1 
Route 22 you have the same situation, the distance being only a fe. 
miles. 

Now, for example, in Pennsylvania, West Virginia, and Ohio the 
gross weights on a tractor semitrailer unit are so close together that 
7 does not matter so much. Of course, in Pennsylvania we do have 

5-percent-tolerance law, so our 45,000 pounds gross weight on that 
kind of combination goes up to a permissive 47,250 pounds. How- 
ever, on an axle weight in Pennsylvania we have 20,000 pounds weight 
with a 5-percent tolerance, which gives it 21,000 pounds. In Wes: 
Virginia, however, it is 18,000, while over in Ohio they permit 19,000 
on a single axle weight. So we have three distinct axle-weight el; 
ments there, in an area where we operate every day. 

Now my clients operate about 500 units, and this confusion is 
terrible. The little city of Weirton has a crew of police officers who 
I think, work 24 hours a day. A man can start out from Pittsburg!) 
and he can have a certified weigher weigh his truck .and weigh eac! 
axle. If on the way his cargo shifts as much as 2 or 3 inches even 
when he gets to Weirton and they weigh him, they will find him ove: 
on one of his axles and they then put the driver in jail. They don’t 
let him call up his boss at all; they decide whether he is going to plead 
guilty or not. Thev stall all trucks and weigh them without any 
probable cause at all. When they do find any infraction, regardless 
of how small it is, they insist on holding not only the driver but the 
truck until you bring the cash and pay out. That is an intolerab| 
condition and uniformity must come sooner or later. The questio 
is how and on what standard. 

I suggest, first, that in S. 2363 all reference to the Interstate Com 
merce Commission be eliminated. We do not want the Motor Carric: 
Bureau to have anything to do with the administration of the bil! 
We have had too much-grief from their exercise of discretion. 

We think that the Congress will have difficulty in regulating weigh's 
on any second-class township road anyway, whether it is restricted | 
interstate vehicles or not, and I am very doubtful that the Suprem 
Court would affirm any proceeding if such a law were passed and 
attacked in the courts. 

I think that the jurisdiction of the bill, or the scope of the bi! 
should be exclusively to Federal-aided highways and connecting 
roads which constitute through routes, and I think all traffic on thos 
roads should be subject to the bill regardless of whether they are 
interstate vehicles or not, because certainly the New Deal adminis 





tratio 
it, ce 
reguls 
traffic 
and v 
and I 
opera 
His ti 
inters 
separ 
Th 
betwe 
and | 
boun 
undo 
Mr 
Mr 
more 
Mr 
Th 
cannc 
Mr 
Th 
not v 
probl 
West 
that 
made 
an ar 
only : 
bring 
the a 
how t 
sort o 
Mr 
It has 
Th 
Mr 
Th 
Penn: 
stand 
of bu 
Mr 
applic 
route: 
Feder 
road 
ey ery 
Th 
are ve 
heavy 
they 
heavi 





DOMESTIC LAND AND WATER TRANSPORTATION 795 


cain has established the fact and the Supreme Court has affirmed 

that any element which affects interstate commerce is subject to 
ota ‘and on a through highway it is foolish to say, in interstate 
traffic, that you are subject to such-and-such a law regulating the size 
and weight of your vehicle but John Jones, who lives down the road 
and may haul 100 miles on the same highw ay but intrastate, he can 
operate ‘separately and be out from under the restrictions of the law. 
His truck is just as much a hazard to the public on the highway as the 
interstate truck, and they are that mixed up together that you cannot 
separate them, it is impossible. 

The Cuamman. Have you ever given a thought to a compact 
between the three States you have mentioned here, on Highway 30 
and Highway 22, where, in a distance of just a few miles, you cross 
boundaries of three separate States? Now Pennsylvania’s roads 
undoubtedly will support, the heavier load that is permitted. 

Mr. Apamson. That is our first class roads, yes. 

Mr. CuHarrmMan. They have better roads and they have spent 
more money on them and the roads will stand the traffic. 

Mr. Apamson. Yes. 

The CuarrMAN. But when we attempt to write Federal law we 
cannot bring them all up to that standard. 

Mr. Apamson. You can regulate Federal-aided highways. 

The Cuarrman. With a bill such as we have before us now we can- 
not very well do that. It seems to me that the only solution for this 
problem is to have a compact between the three States—Pennsylvania, 
West Virginia, and Ohio—with respect to highways, and work it out 
that way. The standards on Route 30 in West Virginia should be 
made higher, perhaps, than on the other roads, or some other kind of 
an arrangement be made. I don’t know what they can do. If it is 
only a distance of 10 miles, certainly the cheaper way would be to 
bring the highways crossing that 10-mile strip up to the standards of 
the adjoining States. That would seem to be the right solution. But 
how to go about it, I don’t know, unless you would do it through some 
sort of interstate compact. 

Mr. Apamson. I think ultimately the Congress must do it, Senator. 
It has got to come, you can’t stay away from it. 

The Cuarrman. I don’t know how it is going to do it. 

Mr. Apamson. Sooner or later it must come. 

The CHarRMAN. Suppose we pass the bill, are we going to accept the 
Pennsylvania aiedent? And if we do accept the Pennsylvania 
standard for West Virginia is Congress going to assume responsibility 
of building that stretch of road? 

Mr. Apamson. If you restrict the operation by law and it has 
application to Federal aided highways and their connecting through 
routes, that is going to have the desired effect of bringing all the 
Federal aided highways up to standard. Now a road that is any 
road at all can carry 20,000-pound axle weight, but I can’t expect 
every township to build that kind of a road. 

The CuarrMAN. Well, we have good roads in the West, and they 
are very good roads so far as motor traffic is concerned, excluding the 
heavy trucks. They stand up well, they last for many years and 
one do a good job, but they will not take the high speed or the 
heavily loaded trucks that tear the roads to pieces. 
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I want to remind the witness that last year I attempted to amend 
the Federal aid law by inserting a proviso on weights, and the Congress 
said, “Well, we are entirely in “sympathy with the objectives, but this 
is not the place for that kind of provision.’ 

Now, when we bring a bill in here which only inadequately deals 
with the problem, we find great objection to it, and real objection 
It is not make-believe objection. It is real objection. 

There is a problem here and that problem, it seems to me, is to 
have a high enough standard on our highways so that they will all 
carry the weight uniformly. Now that costs money; that costs a 
lot of money. 

Mr. Apamson. You have got, first, to try to get through high- 
ways on the first class roads, and you are never going to succeed 
in giving interstate vehicles any privileges on the second class or local 
township roads, because the local township commissioners will tell you 
they haven’t got the money to strengthen these culverts, and I agree 
with them. 

The Cuarrman. And they haven’t. 

Mr. Apamson. When a man gets off the main highways in any 
locality to make a special delivery, then I think the burden is on him 
to make arrangements with the local authorities to show him the route 
how to get to a place to make the delivery. I don’t think Congress 
ought to try to regulate anything beyond the Federal aided through 
highways. I think if you stuck to that the Supreme Court would 
affirm such a law and it would do a lot of good. 

Now on this question of a standard, I think your 18,000-pound axle 
weight is too light. 

The CuarrMan. It is not too light in my State, I can tell you that. 
Our roads will not stand any more than that. 

Mr. Apamson. I would say the axle weight in the law ought to be 
at least 19,000 pounds, and you ought to permit an axle weight on 
the drive axle at least 2,000 pounds heavier than any other axle, 
because safety requires that. In order to grip the highway in wet 
and icy weather the drive axle on any combination of vehicles ought 
to be the heaviest axle, because it will save lives. You have to get 
your traction and you have to get vour braking power. ‘Two thousand 
pounds additional on the drive axle would go a long way to help that. 

Now so far as the other question is concerned, I call your attention 
to the fact that the so-called heavy haulers, that is the carriers whio 
are authorized either by the Federal Government or the State gov- 
ernments to transport heavy and bulky commodities such as iron and 
steel and machinery, commodities of that general character, they are 
not the carriers who dash over the highways at 60, 70, and 80 miles 
an hour, they are the slow carriers, ‘and they frequently are faci 
with the problem of transporting loads which are of the size and 
weight which require conferences with the highway departments be- 
fore they move. Therefore this bill ought to contain a permissive 
section in substance to the effect that any properly authorized motor 
carrier either by the State or the Federal Government may, by the 
payment of a reasonable fee to the Federal Roads Aaministration, 
transport shipments not exceeding 10 percent of these limitations here, 
and Jet them pay the fee for each load transported, which they would 
gladly do. 








Wh 
ercel 
ihe bi 
today. 
in the 
give § 
necess 
not b 
mover 
canno 
side t: 
they | 
servic 
There 
out, 
the m 
a plac 
media 
We m 
remai 
Th 
not tl 
highw 
comm 
them 
way. 
and if 
Turn 
ld 
gress. 
proba 
just h 
Ser 
Mr 
years 
last | 
looke 
ing tl 
finall 
Ohio 
We j 
“Wel 
must 
that 
Th 
kind 
also 1 
supre 
Mr 
Th 
that 
three 
Mi 


and ¢ 


any 
him 
pute 
fTeSS 
uch 
ould 


axle 
hat. 


8) be 


t on 


issive 
notor 
y the 
ition, 
here, 
vould 


DOMESTIC LAND AND WATER TRANSPORTATION 797 


When you get to the point where the load exceeds more than 10 
percent of the limitations fixed in the bill, or the standards fixed in 
the bill, then they should go to the State authorities, just as they do 
today, and obtain the State permits. That retains the jurisdiction 
in the State governments to control the very large loads, but it does 
sive some freedom of operation to these heavy haulers who are a 
necessity to the country, because lots of the stuff that they haul can- 
not be moved by rail. They transport things that many times are 
moved in emergency. They move stuff to places where the rails 
cannot make delivery. Ofttimes they will haul to some particular 
side track of a railroad in order to load the stuff on a rail car, where 
they have to block it, press it, and go through all of these special 
services in order to prepare it for shipme nt. That occurs eve ry day. 
There are times when a coal mine’s ventilating machinery will burn 
out. The Westinghouse Electric Co: will call some heavy hauler in 
the middle of the night and they will tell him that at such and such 
a place in Ohio or West Virginia they must have this machinery im- 
mediately, because a number of men may be trapped underground. 
We must have a working arrangement where we can act quickly and 
remain within the law. 

These heavy haulers do not want to be criminals, and they are 
not the high-speed operators at all. I think if you will observe the 
highways you will find that the high-speed operators are the general- 
commodity haulers, and they certainly do make good time. Between 
them and the Greyhound busses it is pretty hard to stay out of their 
way. You have got to have a fast car in order to save your neck, 
and if you don’t believe it go up and take a ride on the Pennsylvania 
Turnpike. You will spend a day dodging and ducking around. 

I don’t see how you can solve the problem without an act of Con- 
gress. You say a compact between the States will be desirable and 
probably workable. I think that is true, if you can do it, but I have 
just had a very sad experience between Pennsylvania and Ohio. 

Senator Bricker. You got the Governors quarreling out there. 

Mr. Apamson. Yes. We had the reciprocity agreement for many 
years with Ohio and we got along with that very well. Here, at the 
last legislature, Governor Fine had a lot of trouble, and I expect he 
looked around one day and found one quarterback in the senate pass- 
ing the ball to the enemy, so they had trouble on the tax bill. They 
finally turned up with a provision to assess the gross receipts of the 
Ohio carriers that had been exempt for years under the reciprocity. 
We just got no place. Last week we had the Ohio authorities saying, 
“Well, from now on every Pennsylvania truck that goes into Ohio 
must pay $30 a year.” Well, that is nothing but retaliation, and 
that is the way these State agreements go. 

The CuarrMan. Now just wait a minute. A compact is not that 
kind of arrangement. A compact is agreed to by two States and it is 
also ratified by the Congress of the United States and it becomes the 
supreme law; it cannot be changed by one or the other. 

Mr. Apamson. I am afraid we will never be able to get that. 

The CuarrMan. I know you are afraid, but that is the only solution 
that is in sight for such a situation as you have spoken about over the 
three-State area: Pennsylvania, West Virginia, and Ohio. 

Mr. Apamson. There are many things ‘that enter into this problem 
and one of them is the factor of safety. The heavy haulers religiously 
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go to the State highway departments, get permits, and pay for them 
They do not give us anything. We pay for all our heavy loads. The 
general commodity haulers, though, they go dashing through and if 
you stop their trucks you will not find any permits. Of course, they arc 
general freight carriers. I don’t know what their duty is. I have 
talked to the State police in Pennsylvania and they told me they jus' 
chance it through. But you see a heavy hauler coming down the roa 
with a heavy load, the patrolman just drives up alongside of him an 
he says, ‘‘Where is your permit?” And the driver h olds i it up out the 
window, because he knows the heavy hauler would not dare to go on 
the road without a permit, because if he did and they caught him the 
highway department would put him on the blacklist and he would not 
get any more permits. 

This traffic is very essential, especially in wartime, and something 
ought to be done to protect it. It seems to me that you can only seek 
your uniformity through action of Congress, and I think it must 
come, it has got to come, you can’t stay. away from it, and when it 
comes it should contain the permissive authority so as to permit the 
heavy haulers to function. 

You will find some of the general commodity haulers who haul iron 
and steel articles right in ordinary freight trailers. They do not 
bother to use bulkheads, chains, binders, or anything. I can show 
you photographs of drivers dead in the cabs where steel rods have 
slid forw ard and stuck right through his back. When a heavy hauler 
transports iron and steel articles he uses bulkheads, chains, binders, 
he has reinforced trailers, he observes every precaution for safety not 
only of the driver but of the motorist on the highway. We can show 
you pictures of general commodity trailers lying in the ditch with 
great big steel rolls lying in the middle of the highway where they 
jumped right through the sides of the trailers, because they were not 
chained dow n, not properly loaded. You cannot haul general freight, 
general commodities and mix them with the heavy commodities 
They do not mix, and never will. 

A great many of our accidents on the highways stem directly from 
the fact that the Motor Carrier Bureau encourages general commodity 
haulers generally. They have a safety section on one hand that talks 
about safety, and they actually publish bulletins the trucks how 
to install bulkheads, how to install chains and binders, and every- 
thing, and then some of the men in the Motor Carrier Bureau will 
advise the general commodity haulers that they can haul anything 
that they can put in the freight trailer. In other words, the safety 
circulars go right out the window; nobody pays any attention to them. 

In Ohio the public service commission has issued a formal order 
under which they now require that heavy commodities like that be 
chained securely to the body of the vehicle. If you go in the State 
of Ohio and the State police catch you they make it pretty hot for 
you. Of course if you have the stuff concealed in a closed freight 
trailer they can’t tell whether you have got it properly chained down 
to the body of the vehicle or not. 

So the question of safety is one of the more important parts of the 
law, and I am sure that this uniformity will have to come, and it is a 
question of when you get to it and what standards you ‘will adopt 
It should be definite and certain, and no discretionary power should 
be given to the Motor Carrier Bureau to administer it. It will not 
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work that way. On loads that are excessive in size and weight the 
jurisdiction of the State highway departments must be preserved, 
because they have to tell the man which highways are available for 
him to traverse, so he will not fall through a bridge. 

If the committee would like it, I would be glad to submit to Mr. 
Jelsma a few paragraphs that I would suggest. Of course, if you 
think it cannot be done, there is no use bothering Mr. Jelsma with it. 

The CHarrmMan. We would be very glad to have your language. 
We can at least take a look at it. 

We haven’t had one witness in this hearing who has supported a 
law or an act of Congress on this subject. Even the American 
Association of Railroads came in here and opposed it, said it ought to 
be left to the States. You are the first witness that has even suggested 
that something might be worked out by the Congress. 

Mr. Apamson. Well, within reasonable limitations, Congress must 
set up a uniform standard. Then there should be a twilight zone in 
there where the duly authorized motor carriers who have the exper- 
ience and equipment to handle heavy and bulky articles should be 
given permits by the Federal Government, for the payment of a fee, 
to move such loads. 

The CHarrMan. We would be glad to have your suggestion. 

Mr. Apamson. I have some very definite ideas on the ‘subjec t. The 
Congress will have to do it sooner or later. It has got to come. 


STATEMENT OF WILLIAM H. OTT, JR., ON BEHALF OF NATIONAL 
COUNCIL OF PRIVATE MOTOR TRUCK OWNERS, INC., AND 
NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Mr. Orr. 5. 2363 proposes the establishment by Congress of 
specific Federal limitations on the weight and dimeisions of motor 
vehicles subject to part II of the act. To this bill we are opposed. 

Highways are built and maintained primarily by the States; State 
authorities are best able to determine local conditions and needs with 
respeet to highways and highway operations, and to reflect those 
conditions and needs in State regulations; control over physical 
operation on highways should remain in the jurisdiction of the States. 
We recognize certain advantages which would flow from uniformity, 
and we certainly urge progress toward uniformity through cooperative 
State action, by an association of State officials or by State compacts, 
or any other such means, if it proved practical; the disadvantages and 
dangers of Federal control, however, far outweigh any possible 
benefit from uniformity. 

The general impression as to the intent and effect of the bill is that 
the 18,000-pound axle limit would supersede lower axle limits of 
ndividual States. There is more than a reasonable doubt in our 
minds that the bill as drawn could have that effect. If it does not 
have that effect we do not see that it accomplishes any change in the 
present situation as to weight limitations. 

The bill gives insufficient recognition to more liberal State stand- 
ards where “they exist. The 18,000- pound axle limit yields to higher 
limitations in individual States, but no similar latitude is permitted 
with respect to height, width, or length. This is not to say that all 
State limitations on height, length, and width, are sound and reas- 
onable; in many cases they constitute serious trade barriers. But 
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federally imposed and nationally uniform restrictions are not the 
answer to the problem. There are differences by regions of the 
country, dependent on topography, traffic, and other factors, which 
require varying standards, and which, so far as we see now, can be 
dealt with only by State reciprocity and cooperation. The standards 
within the bill itself have been inadequately determined—witness the 
failure of consideration of tandem axle weight limitations as con- 
trasted with the almost universal treatment of that subject in State 
statutes. 

Further we question the existence of any engineering or scientific 
determination with respect to weight limitations, which would justify 
the imposition by Federal authority of any specific limits through- 
out the country. 

The bill makes no practical provision for exceptions—for the op- 
eration of over-limit loads, either weight or dimension, or for limita- 
tions imposed with respect to bridges, seasonal variations, classifica- 
tion of roads, et cetera, and no highway administration, even on a 
State level, can function without provision for handling of exceptions. 
The administrative burden of a practical method of handling such 
exceptions through one centralized Federal agency would be enormous. 

The bill might possibly be altered so as to remove certain of the 
objections stated above; even if some detailed defects were corrected 
it cannot be altered so as to remove the basic objection to Federal 
control on a subject matter which essentially belongs with the 
States. The bill should not be approved. 





Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN Commrrc E, 
Washington, D. C., Wednesday, April 2, 1952. 


The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Edwin C. Johnson of 
Colorado presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. ° 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statements were submitted for the record at the 
close of the day’s hearings:) 


STATEMENT OF JoHN J. CoRBETT, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


Bill S. 2563.—The provisions of this bill proposes to establish maximum 
dimensions and weights for motor vehicles operating subject to the Interstate 
Commerce Act. 

The Brotherhood of Locomotive Engineers wishes to be recorded as in support 
of this legislation provided dimensions and weights correspond with the cod 
for uniform act regulating traffic on highways as prepared by the National 
Highways Safety Committee. 
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STATEMENT OF JOHN C. WILLIAMSON, WASHINGTON COUNSEL, TRAILERCOACH 
DeaLERS NATIONAL ASSOCIATION 


Mr. Chairman and members of the committee, I appreciate this opportunity 
of testifying in behalf of the Trailercoach Dealers National Association with respect 
to the bill, S. 2363. 

Our association has on its membership rolls over 500 dealers of trailer coaches 
whose places of business are located in almost every State of the Union. Because 
most of the manufacturers of trailer coaches are located in the North Central 
States, and because of the inherent mobile characteristic of the trailer coach, the 
subject bill, 8. 2363, particularly as it relates to maximum dimensions for vehicles 
and combinations of vehicles operating subject to the Interstate Commerce Act, 
is of considerable importance to our organization. 

Although we appreciate that the major problem confronting the trailer- 
coach owner who crosses certain State lines although not engaged in inter- 
state commerce is not solved by the maximums permitted in this legislation, 
nevertheless, it is hoped that enactment of the bill would lead to a reevaluation 
by States of their present overlength laws. It is believed that such reevaluation 
would lead to the adoption of a uniform standard governing maximum dimensions 
(as well as weights) which would permit the unhampered travel and shipment of 
trailer coaches throughout the country. 

Because the trailer-coach industry is principally concerned with the provisions 
for Maximum dimensions, the remainder of this statement shall be addressed to 
the proposed new section 226 (c) of the Interstate Commerce Act as provided for 
in the bill, S. 2363. 

The new subsection (c) provides as follows: 


Overlength 
Vehicle: marimum (feet) 
Single truck . ; 35 
Single bus : 10 
Truck-trailer and semitrailer combination ; 50 
Other combinations (not more than two units) - — _. .% 60 


The language of the bill is sufficiently clear that combination of passenger 
automobile, truck, or truck-tractor and a house trailer would come within the 
60-foot overlength maximum. 

The above provisions are in sharp contrast to many State laws which have 
serious!y curtailed the movement of trailer coaches across State lines. It 
particularly unfortunate when it is obvious that the overlength restrictions as 
they apply to trailer coaches in many States have no relationship whatsoever to 
the objectives sought by the States in fixing certain maximum dimensions and 
weights of commercial truck-tractor and semitrailer combinations. 

For example, the bill refers to permissible axle loads of 18,000 pounds yet the 
axle load of the largest trailer coach is less than 4,000 pounds. 

More and more of trailer-coach production is going into units with a body length 
of 40 feet or more. This is attributable to the demands made on the industry by 
defense workers, military personnel, persons with mobile occupations, ete. More 
than 80 percent of the trailer coaches manufactured in the past several years have 
been purchased as mobile housing and the demands made by families with young 
children have dictated this increase of the trailer-coach body length. As the 
trailer coach and passenger automobile neared and then, in some instances, 
passed the 45-foot, 50-foot and then 55-foot overlength combination maxima of 
different States, many mobile home owners, including servicemen, found them- 
selves either drastically restricted in movement of their units or faced with viola- 
tions of State law. 

At this point I should like to insert into the record the following table which 
shows the State limitations on overlength combinations of automobile (or truck) 
and trailer coach effective in 1951: 


is 
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Mazimum Mazimun 
overlength overlength 
(feet) (feet 
Alabama 45 | Montana. 6 
Arizona 65 | Nebraska__-__ 5 
Arkansas 45 | Nevada 
California . 60 | New Hampshire___ 1! 
Colorado 60 | New Jersey __- Ht 
Connecticut - . 50| New Mexico_- 6. 
Delaware___ 60 | New York_- i 
District of Columnbia_ 50} North Carolina. _ - -_- 18 
Florida___- 50 | North Dakota_ — _- 1; 
Georgia 45 | Ohio__- 60 
Idaho_- 65 | Oklahoma 50 
Iilinois_ 45 | Oregon___ 5 
Indiana ; 45 | Pennsylvania { 
Iowa 45 | Rhode Island 50 
Kansas___- 50 | South Carolina____- 50 
Kentucky (if pulled by passenger South Dakota___- 50 
vehicle) - (‘) | Tennessee 45 
Louisiana - - - 50 | Texas__ 15 
Maine 45 | Utah -- 60 
Maryland- 55 | Vermont _ - 50 
Massachusetts - - (}) | Virginia 15 
Michigan__- 50 | Washington. 60 
Minnesota_- 45 | West Virginia 15 
Mississippi - - - 45 | Wisconsin - 15 
Missouri - - - 45 | Wyoming_ - - - 60 


1 No restriction. 


As a result of the variations in State overlength laws, many servicemen pro 
ceeding under official orders are prevented from crossing certain States, without 
risk of violating the law and being subject to fine, because their trailer-coach and 
automobile combinations exceed the State limit. When we note that more tha: 
40 percent of the trailer coaches being manufactured are purchased by members 
of the armed services, the restrictions of many of the States become particularly 
burdensome. Members of the armed services were encouraged by the Housing 
report of the Senate Preparedness Subcommittee last year to utilize trailers 
coaches wherever practicable as housing. It is inconsistent therefore to impose 
the risk of violating the law by these same servicemen because of the unrealisti: 
pattern of State overlength laws. 

Uniformity and a realistic approach to this whole problem can be accomplished 
only by the Congress setting the pattern through legislation such as the bil 
S. 2363. We commend it therefore to your early and favorable consideration i: 
the hope that its enactment will be realized before the Eighty-second Congress 
adjourns. 


UNITED States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF CHARLES E. BLAINE, TRAFFIC MANAGER, AMERI- 
CAN NATIONAL CATTLEMEN’S ASSOCIATION, NATIONAL WOOL 
GROWERS ASSOCIATION, TEXAS AND SOUTHWESTERN CATTLE 
RAISERS ASSOCIATION, INC., TEXAS SHEEP AND GOAT RAISERS 
ASSOCIATION, LIVESTOCK TRAFFIC ASSOCIATION, AND NA- 
TIONAL LIVESTOCK PRODUCERS ASSOCIATION 


Mr. Buarne. S. 2363, by amendment to present section 226 of the 
act, proposes to establish for universal application maximum dimen- 
sions and weights for motor vehicles subject to the act, which is 
contrary to the public interest for the sound reasons stated by the 
Commission in its 755-page report under present section 226 in 
Ex parte No. MC-15 of August 14, 1941. House Document No. 354, 
of the Seventy-seventh Congress, first session. 

Therefore, we respectfully but urgently request that S. 2363 be 
not approved. 


(The following statements were inserted in the record at the close 
of the day’s hearings:) 


STATEMENT OF MANUFACTURING CHEMisTs’ ASSOCIATION, INC, 


The Manufacturing Chemists’ Association is opposed to this bill, S. 2363. It is 
of the view that regulation of size and weight limits should be ‘efit t to the States. 
Conditions in the States vary and while greater uniformity is desirable, this is a 
matter that should be worked out among the States rather than by Federa) 
authority. The bill would not settle the vexing problem of varying load limits 
among the States. The bill, as drafted, would drive many trucks from the roads, 
unless they secured exemption from the Interstate Commerce Commission. The 
Commission already has more regulatory work in connection with motor carriers 
than it can properly handle with existing personnel and funds. The Interstate 
Commerce Commission should not be required to enter this new field of regulatory 
work, 


STATEMENT OF LEONARD E. Roacn, TRANSPORTATION AND COMMERCE COUNSEL, 
OKLAHOMA City, OKLA., ON BEHALF OF SEVERAL IRREGULAR COMMON 
CARRIERS 


This bill, S. 2363, introduced by Senator Johnson of Colorado (for himself and 
Senator Bricker of Ohio) proposes to establish maximum dimension and weights 
for motor vehicles operating subject to the Interstate Commerce Act, by amending 
section 226, motor vehicles subject to part II of the act and sets forth maximum 
dimensions and weights and vehicles operating in interstate and foreign commerce 
under authority of the Interstate Commerce Commission. 

There are no provisions in the proposed amendment of this bill which would 
take care of the transportation of shipments of unusual length, height, width, or 
weight and since there are thousands of these movements moving over the high- 
ways in interstate commerce regularly. The bill, if passed, would cripple the 
highway transportation facilities to the extent that it would absolutely paralyze 
highway traffic of large, bulky or cumbersome commodities which move daily 
throughout the country. Numerous States have passed somewhat similar laws 
but in each instance there are provisions in the law for obtaining special permits 
for the transportation of commodities that do not come within the length, height, 
width or weight provisions of the State laws. 

State laws have these provisions principally for the purpose of routing vehicles 
over certain highways so that the public will be protected from a safety feature 
as well as being sure that shipments of an unusual weight or size are transported 
over highways constructed to handle this unusually heavy traffic. Since highway 
construction varies in different parts of the country and also varies between 
heavy traffic highways and farm-to-market roads such a law as here introduced 
would be absolutely impractical particularly in view of fact that the Interstate 
Commerce Commission have curtailed their policing of traffic over the highways 
to the extent that the law if passed could not be enforced. 
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The various States of this Union have enacted laws for the protection of th 
public and in so doing have passed such laws taking into consideration, the type 
of highways they have in use, the type of traffic that moves over the highways, 
topographical conditions, and extreme weather conditions which may be en- 
countered at various seasons of the year in such States. 

The States, in the exercise of their police powers. are far better able to eo» 
with matters such as herein involved, than are the Federal Government a: 
since the Government does not maintain these highways after they are constructed 
and contribute a small portion of the cost of construction of highways in th 
United States, it is our op&hion that the State should retain their police power: 

The constitutionality of the law, as proposed, is questionable and if we are 
retain any State rights this is certainly an example of one of them that should 
be retained by the States. 

The various States have for many years attempted to cooperate with each othe: 
in working out uniform laws governing the transportation of traffic over 
highways and have been partially successful. 

It is a well-known fact that the majority of the principal highways in th. 
United States that have been constructed for as long as 20 vears or more hav: 
deteriorated but truck traffic has contributed little, if any, to such deteriorati: 

It is our opinion that the type of construction used in the building of highwa 
in the years gone by met the needs of the various States at the time the highwa 
were constructed but maintenance and reconstruction or rebuilding of hig 
ways has not kept pace with the rapidly increasing traffic as a result of truck 
transportation. 

During the war vears of World War II practically no highway constructio: 
was done and due to lack of materials and labor very little maintenance of hig! 
wavs was done by the various States. As a result highways deteriorated rapid|) 
without any fault of the users of such highways even though the users of suc! 
highways contributed regularly in the form of license fees and permits for the uss 
of such highways. 

It is our belief that the principal feature in the deterioration of highways is d 
to heat and cold more than any traffic that moves over such highways. Expansion 
and contraction, due to heat.and cold, will break up a highway far more rapidl\ 
than any traffic that might move over it. 

As examples, in the States of Minnesota, Iowa, and South Dakota seepage, 
freezing, and thawing tear up the highways in those States when not prope: 
constructed to take care of expansion and contraction. 

During the war vears of World War II the Government, of necessity, mov 


shipments over the highways far greater in weight, length, width, or height thar 


did the normal traffic which moved over such highways. This traffic moved ar 
should move again when reguired by the governmental agencies in the nationa 
defense of our country. ’ 

The passage of this bill as introduced would in our opinion be comparabl: 
the Volstead Act of 1919 which made criminals of law-abiding citizens to such a: 
extent that it was necessary that the Volstead Act be repealed. 

Leave the powers of policing the highways to the various States, where 
belongs, or we will have lost some more of the State rights which the people are 
entitled to retain. 

In analyzing the foregoing bills I have attempted to gather such informati 
as I could in the short time I had within which to prepare this statement. I hay 
spent many years in handling transportation problems and I have devoted n 
entire time and practice to such matters since prior to 1935. I submit this 
analysis in the hope that your committee will give due consideration to the stati 
ments herein made. 
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Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, April 7, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CoarrmMan. Mr. Max Chambers and Mr. Todd, Vegetable 
Growers Association, Preston, Md.? Are Mr. Chambers and Mr. 
Todd present? 

(No response. ) 

The CHarrMAN. We will insert in the record at this point a letter 
from the president of the Los Angeles Chamber of Commerce, dated 
April 2, 1952. 


LetreR From TERRELL C. DRINKWATER, PREsIDENT, Los ANGELES CHAMBER 
oF COMMERCE 


S. 2363, proposes to establish Federal uniform maximum dimensions and weights 
for motor vehicles operating in interstate commerce. 

This bill would appear to ignore the fact that highways are not uniform in the 
several States, nor are the funds for highway construction uniformly available in 
every State. This legislation, if enacted, would constitute Federal invasion of a 
field heretofore regulated and.controlled by the legislatures of the several States, 
usurping the right of the legislature of each State to enact such laws as it con- 
siders necessary and proper for the protection of the safety of its citizens and its 
investment in its streets and highways. 

This bill would set up, in each State, a dual set of laws relating to interstate 
and intrastate vehicles, with different maximum dimensions and weights. Such 
a situation would cause confusion in police enforcement and in the collection 
of weight fees and other licenses or taxes, and would cause discrimination between 
intrastate operators and those engaged in interstate or foreign commerce. 

We believe, therefore, that S. 2363 should also be disapproved by your honorable 
committee, and its defeat recommended. 

S. 2366 is ostensibly a technical amendment, applying to vehicles which are 
presently subject only to Interstate Commerce Commission safety rules and 
regulations, maximum hours of service of employees, and so forth. 

The real purpose of the bill appears to be that of making these so-called exempt 
carriers subject to the same undesirable Federal uniform maximum dimensions 
and weight limits proposed in 8. 2363 and discussed in preceeding paragraphs. 

Both 8. 2366 and 8. 2363 should be disapproved by your honorable committee. 

With kindest personal regards, 

tespectfully, 
TERRELL C, DrinkwaTER, President. 


UnitTep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota, and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


96736—52——_538 
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STATEMENT OF ELMER W. CART, MEMBER OF THE PUBLIC SERV- 
ICE COMMISSION OF THE STATE OF NORTH DAKOTA 


Mr. Carr. In regard to 8. 2363, this bill sets a maximum on lengths, 
heights, and widths of motor vehicles used in interstate commerce, of 
60 feet in length, 96 inches maximum width, and 12 feet 6 inches 
maximum height. 

In 1950, 4 States permitted a maximum length of over 60 feet: 
9 permitted maximum length of 60 feet; 1, 55 feet; 14, 50 feet: 
48 feet; 19, 45 feet; and 1 State, 30 feet on certain highways. 

If any degree of uniformity is to be achieved, we believe that 
minimum length with the same width and height should be estal- 
lished below which a State could not go where Federal aid funds wer 
used in constructing that portion of the State’s highway system. |{ 
this bill is an attempt to bring about some degree of uniformity, then 
provisions should be made that no State could prohibit the movye- 
ment of a combination of motor vehicles over any Federal aid highway 
with a maximum length of 50 feet. Unless a minimum can be ‘estab 
lished, as well as a maximum, then we believe the bill should | 
defeated and the entire matter left with the States as at present. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wiii1ams. The Department of Commerce opposes this legis- 
lation in S. 2363, subject to the comments below. 

Under the present aa highway sizes and weights are mainly sul- 
ject to State jurisdiction, with the possible exception of defense regu 
lation under emergency powers. However, ICC power to investigate 
the subject is rec ognized i in the Interstate Commerce Act, section 226 

The bill would amend that section to establish spec ified maximum 
dimensions and weights for motor vehicles operated in interstate or 
foreign commerce by for-hire and private carriers, subject to the powe: 
of dispensation in the ICC “in special cases”? deemed “‘vital.”” The 
bill also exempts, with respect to weight but not as to size, applica- 
tion in those States which permit by law loads in excess of those 
specified, namely, of 18,000 pounds per axle. 

The practices of the States as to regulation have varied conside1 
ably in the past, but there has been marked tendency toward great! 
uniformity and higher limits, and recently somewhat more consistence) 
in enforcement of legal limitations. The Department of Commerce 
is deeply interested in this subject both from the point of view of 
promoting commerce, on the one hand, and saving the highways and 
highway facilities of the Nation, on the other. At the same time thie 
proprietary and general policy interest of the States must be recog- 
nized, together with the fact that the latter to a large extent construc! 
and in all instances maintain, such highways and facilities. 

Motor vehicle size and weight practices are a major problem toda) 
While it is clearly desirable in the national interest to have still greater 
uniformity in the applicable laws, from the standpoint of eliminating 
barriers to the free flow of interstate commerce, and safety of high- 
way use, it is necessary at the same time that the limitations i imposed 
on these vehicle factors be sufficiently variable to meet local condi- 
tions such as roads on which heavier loads are so rare that improve- 
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ments to meet them are unjustified, and roads liable to costly damage 
from such loads by reason of the character of improvement, weak 
bridges, climatic conditions, including the spring thaws, vehicle-tire 
practices, et cetera. These are very often best known to the States. 

Thirty-four States now prescribe a maximum axle weight of 18,000 
pounds, 1 State bases its limitation wholly on tire sizes as such, 
and 13 States have allowable limits in excess of 18,000 pounds per 
axle, but certain States in all these classes have conditional or 
partial limits on a lower level. Thus the exact application of S. 2363 
appears somewhat fragmentary and uncertain, in addition to the fact 
that it is subject to conditional relaxation power by the Commission 
unrestricted in scope. 

We, therefore, strongly oppose the form of the present bill. 

As to principle, the Department submits that in view of the recent 
progress of the States in rationalizing vehicle limits and stepping up 
their enforcement, the legislative consideration of this particular prob- 
lem might well be deferred, subject however, to such increased coopera- 
tion between Federal agencies and the States on highway preservation 
as present laws permit. 

We also call to the committee’s attention the fact that this Depart- 
ment is conducting continuing study of the technical phases of this 
subject, snaninalathy through the Bureau of Public Roads, and will 
therefore be in position from time to time to present further facts as 
they are developed. 

As you know, Mr. Chairman, the Bureau of Public Roads is now in 
the Department of Commerce and it follows the highway situation 
very closely, not only from a legal point of view but also from the 
technical point of view, and is at the present time engaged in an ex- 
tensive series of road tests to determine precisely what is the effect on 
highways of those various loads and maldistributed loads, for instance. 
In the overload problem there is not only the question of violation of 
the overloads but the maldistribution of loads. That is being very 
carefully studied by the Bureau of Public Roads at the present time. 

(The following statements were submitted for the record at the 
close of the day’s hearings:) 


STATEMENT OF J. A. WALLACE, DIRECTOR OF THE GENERAL TRAFFIC OFrrice, Forp 
Moror Co., DEARBORN, MICH. 


The purpose of this statement is to express Ford Motor Co.’s opposition to bills 
S. 2363 and 8. 2713 which are presently being considered by the Senate Committee 
on Interstate and Foreign Commerce. We would appreciate your making this 
statement part of the record of the hearings on those bills. 

Ford Motor Co. is the manufacturer of Ford, Lincoln, and Mercury passenger 
automobiles, Ford trucks, Ford tractors, and parts and accessories. for all of the 
foregoing. I am director of the general traffic office of Ford Motor Co., and, as 
such, advise our company on all traffic matters, including the determination of 
carrier requirements, selection of carriers, routing of freight shipments, and the 
application of proper freight rates and classifications for parts and materials. 


OBJECTIONS TO 8S. 2363 


Our opposition to 8. 2363 is concerned with proposed paragraph (b) which it 
would add in section 226 of the Interstate Commerce Act. Proposed paragraph 
(b) would read as follows: 

“(b) Hrreut.—No vehicle, unladen or including load, shall exceed an over-all 
height of twelve feet six inches,”’ 

The enforcement of the above rule would, in practical effect, eliminate motor- 
carrier transportation of passenger automobiles and trucks. In the typical situation 
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in which build-up automobiles are transported by the truckaway method, four 
built-up automobiles are generally loaded in two tiers, two automobiles being 
placed on each tier. The total height of such a load would usually be over 12 
feet 6 inches. It is not economically feasible to transport less than four automo- 
biles in a single load, and, accordingly, if the upper tier of automobiles were 
eliminated in order to comply with height limitations, this form of transportation 
would not be feasible. 

At present, 32 States permit a maximum height for motor vehicles transporting 
built-up automobiles exceeding the 12 feet 6 inches specified in this bill. The 
effect of S. 2363 would be to create a different set of standards for motor vehicles 
moving in interstate commerce than for motor vehicles moving in intrastate 
commerce. This step toward nonuniformity would, in our opinion, be a step 
backward and not in the best interests of the transportation industry. Because 
in at least 32 States it would be permissible to have a motor carrier of built-up 
automobiles in excess of 12 feet 6 inches in height, enforcement problems in 
connection with the proposed bill would be serious and difficult. 

We are not advised of the reasons for the selection of 12 feet 6 inches as the 
maximum height. There appear to be no safety reasons why an over-all load 12 
feet 6 inches in height would be more desirable than a higher load. This is 
clearly demonstrated by the fact that today and for years past trucks in excess 
of 12 feet 6 inches in height have been using the highways without in any way 
endangering persons or property. 

It may be that at certain points throughout the country, underpasses have been 
constructed which will not permit the passage of traffic more than 12 feet 6 
inches in height. We do not contend that railroads, State highway departments, 
or others constructing underpasses should necessarily be required to allow suffi- 
cient height for a truck higher than 12 feet 6 inches, although such a construction 
pattern would be a progressive step in the best interests of the country’s trans- 
portation system. In our opinion, if a trucker loads his trucks to a height above 
that which can clear some underpasses along the route of the truck, the simple 
solution is for the trucker to avoid or go around such underpasses. That is 
obviously what occurs in States which today permit trucks of a height in excess 
of 12 feet 6 inches. We believe that this is much preferable to ruling such trucks 
off the highways entirely. To do so would, of course, deprive the automobile 
industry and the country of a very valuable transportation instrumentality 
which has been in course of development for over a quarter of a century. In 
1951, the Ford Motor Co. shipped approximately 1 million automobiles by the 
truckaway method. Substantially all of these moved on trucks which, when 
loaded, had an over-all height greater than 12 feet 6 inches. Although we do 
not purport to speak for the automobile industry as a whole, we are certain that 
in addition to our own transportation, many other automobiles were shipped by 
other companies in similar fashion, at heights over 12 feet 6 inches. 

Apart from destruction of the motor carriers of automotive vehicles which 
enforcement of this height limitation would entail, there would resullt a paralysis 
in transportation of passenger cars and trucks because the railroads would not 
be able to haul all the cars and trucks produced by the automotive industry. 
Passage and enforcement of this provision would therefore seriously hamper the 
Nation’s defense effort. 

Since the only possible reason for the height limitation proposed has to do with 
the construction of underpasses, we believe that this is a matter which should be 
left to the jurisdiction of local authorities who are familiar with their own widely 
varying situations. We also submit that it is a matter of such nature that it can, 
in large part, be left to the good judgment of the truckers themselves. 

In view of the fact that motor-carrier transportation of built-up automobiles 
would not be possible if the height limitation of 12 feet 6 inches were enforced, we 
recommend that proposed paragraph (b) be stricken from the bill. 

We do not express an opinion on the other portions of 5, 2363. 


Hon. 
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Unitrep States SENATE, 
ComMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol Building, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado, and Hunt. 

Also present: E. R. Jelsma, ‘staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following letters and statements were submitted for the record 
following the conclusion of the hearings on April 9:) 


LeTreER From James K. KNupsoNn, ADMINISTRATOR, DEFENSE TRANSPORT 
ADMINISTRATION 


DEFENSE TRANSPORT ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington 45% April 4, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C, 

DEAR SENATOR JOHNSON: On January 12, 1952, you kindly transmitted to me 
a number of bills for any comments I cared to make with respect to them. 
Included with such bills was 8S. 2363 to establish maximum dimensions and weights 
for motor vehicles operating subject to the Interstate Commerce Act. 

Section 226 of the Interstate Commerce Act now authorizes the Commission 
“to investigate and report on the need for Federal regulation of the sizes and weight 
of motor vehicles and combinations of motor vehicles, and of the qualifications 
and maximum hours of service of employees of all motor carriers and private 
carriers of property by motor vehicle * * *.” The enactment of S. 2363 
would result in the repeal of the present provisions of section 226 and the substi- 
tution in lieu thereof of maximum size and weight limitations. 

The proposed Federal axle-load limit of 18,000 pounds is either the same as o1 
lower than the present axle-load limit maintained by each of the various States. 
Although the bill does not restrict axle loads to 18,000 pounds “in any State per- 
mitting by law an axle load as herein defined in excess of 18,000 pounds’ the 
establishment of the 18,000 pound axle load as a Federal standard would give 
impetus to State legislatures, in States having higher load limits, reducing such 
limits to 18,000 pounds. The reduction of existing load limits would have the 
effect of reducing the transporting capacity of the highway transport industry. 
We can ill afford to permit this at a time when every effort is being made to increase 
such capacity. 

What has been said above with respect to load limits would also have application 
with respect to the establishment of Federal size limits which are lower than those 
now in effect in manv of the States. 

In my opinion S. 2263; at best, would merely maintain the status quo insofar 
as the size and weight problem is concerned. It is far more likely that the enact- 
ment of the bill would adversely affect the transport expansion program and 
thereby do serious injury to the defense effort. 

In my opinion, 8. 2363 should not be enacted. The Bureau of the Budget 
advises that there is no objection to the submission of this report to the committee. 

Very. truly yours, 
James K. KNupson, 
Administrator. 


LerreR From WALTER M. W. Sprawn, CHAIRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
Marcu 28, 1952. 
Hon. Epwin C. Joxnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Drar CratrMAN Jonnson: Your letter of January 10, 1952, addressed to 

the members of the Commission and requesting comments and suggestions on @ 





810 DOMESTIC LAND AND WATER TRANSPORTATION 


bill, S. 2363, introduced by you on behalf of yourself and Senator Bricker, to 
establish maximum dimensions and weights for motor vehicles operating subject 
to the Interstate Commerce Act, has been referred to our legislative committee. 
After careful consideration by that committee, I am authorized to submit the 
following comments in its behalf: 

This bill would amend section 226 by substituting a new section, broken down 
into four subparagraphs (a), (b), (c), and (d). It would establish maximum 
length, height, width, and axle loads of motor vehicles subject to part IT of the act. 
As to the axle load, it states that the limitation shall not apply in any State 
permitting by law an axle load in excess of that provided. 

The purpose and effect of the proposed amendment is not clear. There are 
few States which permit sizes greater than those provided in the bill. It is pos- 
sible that the amendment would have the effect of superseding present lower 
State limitations on size, although it is not clear that such result is intended. 
Some question might be raised as to the desirability of removing from the States 
the power to establish size limitations appropriate for the width and curves of 
their highways. The effect of establishing a maximum axle-load limit as to 
traffic in States having a lower limit is not clear. Practically all the State stand- 
ards at present have, in addition to limitations on length, width, height, and axle 
loads, provisions concerning gross weight, number of axles, and distance between 
axles, 

The bill provides “that the Commission, in special cases when it deems it vital, 
may authorize motor vehicles to operate not in conformance with such limita- 
tions.”’ Most States and many cities have laws which contain provisions for 
special permits for the use of trucks exceeding the normal maximum standards 
When such permits are given, the particular States or highways which may be 
used are specified, and frequently special police protection is furnished and some- 
times detours for other traffic. The bill is not clear as to whether an authoriza- 
tion from the Commission would be sufficient without such special permit from 
the city or State. If it would, some provision would have to be made for policing 
the highways during the movement of such oversize or overweight vehicle. If it 
would not, it is not clear what advantage would be gained by requiring the addi- 
tional authorization from this Commission. If such authorization is required, 
whether exclusive or not, this Commission would have to have a substantial staff 
of engineers and traffic experts to handle the applications for such authorization. 
It would be necessary to increase the appropriation of the Commission to cover 
the necessary additional expense. 

There is difference of opinion as to whether or not the Federal Government 
should take over the prescription of sizes and weights of vehicles using State 
highways. It is possible that such standardization of vehicles using highways 
built exclusively, or partially, from Federal funds would be desirable, but, if so, 
the right to fix the standards for those highways and the administration of such 
requirement might better be in the hands of the Bureau of Public Roads which 
has some control over the construction of the highways, including curves and 
grades. 

There is substantial doubt that the Federal Government can establish stand- 
ards of the kind here involved without thereby making State laws on the subject 
inoperative. We refrain from passing upon the limits of the police powers of 
the State and whether a Federal statute of this kind ¢ould be enacted and still 
let more restrictive State and local regulations remain in effect, if the Federal 
statute contains a specific provision that it does not abrogate more restrictive 
State and local regulations. 

We recommend that, in its present form, the bill be not enacted. 

Respectfully submitted. 

Wa ter M. W. Spiawn, 
Chairman, Legislative Committee. 
CHARLES D. MAHAFFIE. 
Joun L. RoGERs. 


STATEMENT OF CHARLES E. BLAINE & Son, TRAFFIC MANAGERS, PHOENIX, ARIZ. 


S. 2363, by amendment to present section 226 of the act, proposes to establish 
maximum dimensions and weights for motor vehicles subject to the act, whicli 
would include all motortrucks, as follows: 

(a) Width, 96 inches and (6) height, 12 feet 6 inches. 

(c) Length: (1) No single truck, unladen or with load, shall have an over-all 
length, inclusive of front and rear bumpers, in excess of 35 feet; (2) no single bus, 
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unladen or with load, shall have an over-all length, inclusive of front and rear 
bumpers, in excess of 40 feet, and any bus in excess of 35 feet in over-all length 
shall not have less than three axles; (3) no combination of truck-tractor and semi- 
trailer, unladen or with load, shall have an over-all length, inclusive of front and 
rear bumpers, in excess of 50 feet; (4) no other combination of vehicles shall consist 
of more than two units, and no such combination of vehicles, unladen or with load, 
shall have an over-all length, inclusive of front and rear bumpers, in excess of 60 
feet. 

(d) Permissible loads: No axle shall carry a load in excess of 18,000 pounds. 
An axle load shall be defined as the total load transmitted to the road by all wheels 
whose centers may be included between two parallel transverse vertical planes 40 
inches apart, extending across the full width of the vehicle: Provided, That this 
paragraph shall not apply in any State permitting by law an axle load as herein 
defined in excess of 18,000 pounds. 

The Commission has made no recommendations in its annual reports or previous 
special reports in support of this bill. In fact, the reverse is true. Present 
section 226 was enacted into law in 1935 and amended on September 18, 1940, by 
the Transportation Act of 1940. It authorizes and requires the Commission to 
investigate and report to the Congress on the need for Federal regulation of the 
sizes and weights of motor vehicles. Responsive thereto the Commission inaugur- 
ated investigation under Ex parte No. MC-15 on August 6, 1938, and following : 
cmprehensive investigation of the subject issued its report to the Congress, 
embracing 755 pages, on August 14, 1941, which report was published and released 
as House Document No. 354, of the Seventy-seventh Congress, first session. 

Therein the Commission after finding that there were wide and inconsistent 
variations in the limitations imposed by the several States on sizes and weights 
of motor vehicles engaged in the transportation of persons and property upon the 
public highways and that these conditions, therefore, create a need for Federal 
intervention, that considerations affecting the public safetv in the use of the 
highways, unlike the considerations affecting the flow of interstate traffic, do 
not in themselves create a need for Federal intervention, but are factors which 
should influence the character and extent of any such intervention. The Com- 
mission further stated that Federal intervention, within limits, would ont be 
unconstitutional, but that it should be confined within comparatively narrow 
limits and be resorted to only in particular cases and upon clear proof that a reason- 
able obstruction to interstate commerce exists. 

Thereafter the Commission concluded and recommended, among other things, 
that for the most part national uniformity of standard is impracticable and that, 
on the contrary, Congress should enter this field only to the extent that proves 
necessary under the circumstances of particular situations. The Commission 
further recommended, that provision be made to entertain and dispose of com- 
plaints against a State or political subdivision thereof attacking its limitations as 
they apply generally or to a particular location, filed by a responsible party and 
handled in the matter thereinafter indicated. Further, that the problems to be 
faced in the exercise of Federal powers in this regard do not permit of detailed 
statutory expression of precise standards generally and universally applicable; 
there obviously is need for administrative determination in the light of the facts 
of given situations as related to the declared standard of Congress that commerce 
be not unreasonably burdened. The problems here in issue are an intimate part 
of the entire problem of transport regulation. On the other hand, they require 
technical knowledge of roads and experience in the building and maintenance of 
roads. It therefore is recommended that the authority to fix size and weight 
standards, as the need arises, be vested in this Commission, but that we be 
authorized to obtain a technical report from the Public Roads Administration, 
the Federal agency most interested in the matter, and from the highway depart- 
ment of the State concerned, and that we be authorized to give these reports 
appropriate consideration. Opportunity should also be provided for public 
hearings. 

Following the rendition by the Commission of its report to the Congress in 
1941, a number of bills were introduced therein with the view of carrving out the 
recommendation of the Commission, but thev failed of passage. 

The maximum limitations named in S. 2363 would require reductions in the 
higher limitations approved and recommended by the Western Association of 
State Highways Officials respecting trucks now in operation in the 11 Western 
States. For example, the maximum length of such trucks or combinations thereof 
in Arizona is 65 feet, whereas 8. 2363 specifies 60 feet. 
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We will adduce evidence before the Senate Committee on Interstate and For- 
eign Commerce accordingly. 
Therefore, we recommend that our principals vigorously oppose S. 2363. 


Norre.—The statements of Frank A. Leffingwell, secretary-treasurer, 
Texas Industrial Traffic League, and of Kenneth L. Sater, counsel, 
Ohio State Industrial Traffic League, in opposition to S. 2363 will be 
found in the hearings for April 9 under S. 2754 and S. 2349, respectively. 

(The statement of Frank Tobin, director of research, Internationa! 
Brotherhood of Teamsters, Chauffeurs, Warehousemen, and Helpers 
of America, AFL, on S. 2363 will be found in the hearings on 8, 2362 


for April 9.) 
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S. 2364, a Bill To Authorize the Revocation of Certain 
Water-Carrier Certificates. 


[S. 2364, 82d Conz., 2d sess., by Mr. Johnson of Colorado (by request) ] 


A BILL To authorize the Interstate Commerce Commission to revoke or amend, under certain conditions, 
water-carrier certificates and permits 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 309 of the Interstate Commerce Act 
(49 U.S. C., see. 909) is amended by adding at the end thereof the following new 
subsection: 

“‘(h) Certificates and permits shall be effective from the date specified therein 
and shall remain in effect until suspended or terminated as herein provided. Any 
such certificate or permit may, upon application of the holder thereof, in the dis- 
cretion of the Commission, be amended or revoked, in whole or in part, or may 
upon complaint, or on the Commission’s own initiative, after notice and hearing, 
be suspended, changed, or revoked, in whole or in part, for willful failure to comply 
with any provision of part III of the Interstate Commerce Act, or for failure to 
engage in, or to continue to engage in, the operation authorized by such certificate 
orjpermit. The right to engage in transportation in interstate or foreign com- 
merce by virtue of any certificate or permit, or any application filed pursuant to 
the provisions of subsection (a) of this section, or temporary authority under 
section 311 (a), may be suspended by the Commission upon reasonable notice of 
not less than thirty days to the carrier, but without hearing, for failure to comply, 
and until compliance, with the provisions of section 306 (a) or 306 (e).” 


{S. 2364, 82d Cong., 2d sess.] 
AMENDMENT (IN THE NATURE OF A SUBSTITUTE) 
Submitted March 17, 1952 


Intended to be proposed by Mr. JoHnson of Colorado (by request) to the bill 
(S. 2364) to authorize the Interstate Commerce Commission to revoke or amend, 
under certain conditions, water-carrier certificates and permits, viz: Strike out 
all after the enacting clause and insert in lieu thereof the following: 


That section 309 of the Interstate Commerce Act (49 U.S. C., sec. 909) is amended 
by adding at the end thereof the following new subsection: 

“‘(h) Certificates and permits shall be effective from the date specified therein, 
and shall remain in effect until suspended or terminated as herein provided. Any 
such certificate or permit may, upon application of the holder thereof, in the dis- 
cretion of the Commission, be amended or revoked, in whole or in part, or may upon 
complaint, or on the Commission’s own initiative, after notice and hearing, be 
suspended, changed, or revoked, in whole or in part, for willful failure to comply 
with any provision of part III of the Interstate Commerce Act, or with any lawful 
order, rule, or regulation of the Commission promulgated thereunder, or with any 
term, condition, or limitation of such certificate or permit. The right to engage 
in transportation in interstate or foreign commerce by virtue of any certificate or 
permit, or any application filed pursuant to the provisions of subsection (a) of 
this section, or temporary authority under section 311 (a), may be suspended by 
the Commission upon reasonable notice of not less than fifteen days to the carrier, 
but without hearing, for failure to comply, and until compliance, with the provi- 
sions of section 306 (a) or 306 (e) or with any lawful order, rule, or regulation of 
the Commission promulgated thereunder.” 
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[S. 2364, 82d Cong., 2d sess.] 
AMENDMENT (IN THE NATURE OF A SUBSTITUTE) 
Submitted April 2, 1952 


Intended to be proposed by Mr. Jounson of Colorado (by request) to the bill 
(S. 2364) to authorize the Interstate Commerce Commission to revoke or amend 
under certain conditions, water carrier certificates and permits, viz: Strike out 
all after the enacting clause and insert in lieu thereof the following: 

That section 309 of the Interstate Commerce Act (49 U. 8S. C., see. 909) is 
amended by adding at the end thereof the following new subsection: 

‘“(h) Certificates and permits shall be effective from the date specified therei: 
and shall remain in effect until suspended or terminated as herein provided. An) 
such certificate or permit may, upon application of the holder thereof, in thi 
discretion of the Commission, be amended cr revoked, in whole or in part, o: 
may upon complaint, or on the Commission’s own initiative, after notice ai 
hearing, be suspended, changed, or reveked, in whole or in part, for willful failur 
to comply with any provision cf part III of the Interstate Commerce Act, or wit! 
any lawful order, rule, or regulation cf the Commission promulgated thereunder 
or with any term, condition, or limitation of such certificate or permit, or fo: 
willful failure to engace in, or to continue to engace in, the operation authorized 
by such certificate or permit. The right to engage in transportation in interstat: 
or foreign commerce by virtue of any certificate or permit, or any applicati»: 
filed pursuant to the provisions of subsection (a) of this section, or temporary 
authority under section 311 (a), may be suspended by the Commission upon 
reasonable notice of not less than fifteen days to the carrier, but without hearing, 
for failure to comply, and until compliance, with the provi: ions of section 306 (a 
or 306 (e) cr with any lawful order, rule, or regulation of the Commission pro- 
mulgated thereunder.”’ 


Unitrep STaTEs SENATE, 
(COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, Mareh 4, 1952 


The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson (chairman), Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on Domes- 
tic Land and Water Transportation, and F. J. Keenan, assistant clerk 
of the committee. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE 
AMERICAN WATERWAYS OPERATORS, INC. 


Mr. THompson. S. 2364, if enacted into law, would give the Inter- 
state Commerce Commission authority to revoke or amend certil 
cates of convenience and necessity or permits issued by it to wate! 
carriers under the provisions of the Transportation Act of 1940. Thi 
Commission itself, in several annual reports to Congress, has recom 
mended the enactment of legislation of this nature. 

The committee, it is believed, should consider the fact that th 
regulation by the Interstate Commerce Act of some domestic water 
carriers is a comparatively new venture, it having been undertaken 
only a little over 10 years ago. It is true, of course, that there are a 
few certificates and permits issued water carriers under, part II] of 
the act which are not being used presently to provide any service. 
The water transportation business on the inland rivers and waterways, 
however, has undergone and is still undergoing many changes 
technologically and otherwise. New and cheaper methods of handling 
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freight at terminals are being developed constantly ; much promise of 
success in this regard is alr eady apparent and more is anticipated. 

The Interstate Commerce Commission has authority, under existing 
law, to issue certificates and permits to water carriers upon a showing 
that the services contemplated are necessary in the public interest and 
are not being adequately provided by present holders of such operating 
authorities. The fact is that nobody is being “hurt’”’ by the operation 
of the existing law concerning the issuance of certificates and permits 
to water carriers by the ICC. 

The committee should take cognizance of the fact that, like all good 
businessmen, water carriers are anxious to make money; and if there 
is an opportunity to do so by providing freight transportation services 
contemplated by certificates and permits heretofore issued them they 
will do so promptly. There are many instances, however, when the 
potential traffic does not presently justify the services originally 
contemplated when applications for certificates and permits were 
favorably considered by the Commission. 

As previously mentioned, the water transportation industry on the 
inland rivers and waterways is rapidly changing and, with ever 
increasing rail freight rates, is constantly and progressively expanding. 
Thus it could well be that an unprofitable water freight route today 
will become profitable this year or next, with the result that adequate 
transportation services will be provided by present holders of certifi- 
cates or permits. 

Neither the Congress nor the Interstate Commerce Commission 
should “hold a club over the heads’ of water carriers and force them 
to conduct or furnish admittedly unprofitable freight transportation 
services under the threat of revoking or substantially amending their 
outstanding certificates or permits. The water transportation ‘indus- 
try should be given more time to grow—to expand its services to the 
shipping public—in the interests of the national economy and national 
defense. 

The enactment of S. 2364 would be most untimely and harmful to 
domestic water transportation and, therefore, it is hoped that this 
committee will not favorably report the bill at this time. 

(The following letter was mserted in the record at the conclusion of 
today’s hearings by Senator Johnson:) 


STATEMENT OF A, T. Woop, PRESIDENT, THE COPPER STEAMSHIP Co, 


FEBRUARY 29, 1952. 

Hon. Epwin C. JoHNson, 

Chairman, Committee on Interstate and Foreign Commerce, 
Senate of the United States, Washington, D. C. 


DeaR SENATOR JOHNSON: Our company holds a certificate of convenience and 
necessity issued by the Interstate Commerce Commission shortly after enactment 
in 1940 of part III of the Interstate Commerce Act. The certificate authorizes 
us to continue operations under the proviso of section 309 (a) of the act as a 
common carrier by water of commodities generally between ports on the Great 
Lakes, their connecting and tributary waters except Lake Ontario. 

The purpose of 8S. 2364, it would seem, is to confer upon the Commission the 
power to revoke, modify or suspend certificates or permits of water carriers in the 
same Mann°r as t'e Commission May now proceed against motor carriers under 
part II. if sueh be the purpose, we are in general accord with the objectives of 
the bill. As it is presently drawn, however, the bill goes beyond that purpose. 
Not only would the Commission be given power to proceed against Water carriers 
who willfully violate the act or regulations or orders of the Commission; the 
Commission would be given power so to proceed against a water carrier who for 
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any reason might fail to engage in, or continue to engage in, the operation 
authorized by its certificate or permit. 

It is with respect to this latter broad delegation of power that we object. A 
water carrier’s operations are seldom constant. They are subject to change with 
changing economic conditions. Trades that are pursued today may be gone 
tomorrow only to be revived in the years to come. These are matters over 
which the carrier has no control whatsoever. It seems to us that. changes of this 
sort ought not to lay the basis for a proceeding by the Commission to modify or 
otherwise impair a water carrier’s operating authority. Our view is that, in the 
revocation, modification, or suspension of a water carrier’s certificate or permit for 
failure to engage in authorized operation, the test should be whether or not such 
carrier wilfully or intentionally reduces or contracts the scope of its operation. 
Any other test could well lead to an arbitrary foreclosure of the carrier’s right to 
engage in business. Under other provisions of the bill, the Commission’s power 
to take disciplinary action against a carrier is limited to willful violation of the act 
or regulations or orders of the Commission. It seems to us that no lesser showing 
should be made in a proceeding predicated on failure to engage in authorized 
operation. It is respectfully requested, therefore, that the bill be amended on 
page 2 by inserting in line 5 after the word ‘‘for’”’ the ‘‘willful.”’ 

Your consideration cf this letter in lieu of a personal appearance will be very 
much appreciate |. 

Very truly yours, 
THe Copper STeEAMsHiP Co, 
By A. T. Woop, President. 


Unirep Srares SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, March 11, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 


Present: Senator Johnson of Colorado. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENTS OF COMMISSIONERS WALTER M. W. SPLAWN, 
CHAIRMAN, LEGISLATIVE COMMITTEE, AND CHARLES D. 
MAHAFFIE, INTERSTATE COMMERCE COMMISSION 


Commissioner SpLAawn. We have one other letter, on S. 2364, on 
which we have not yet had comment. That deals with the revoca- 
tion of certificates of water carriers. The Bureau of Water Carriers 
and Freight Forwarders reports to the division of which Commis- 
sioner Mahaffie is chairman, and we have asked him to explain or 
comment on this amendment. 

Commissioner Manarrre. Your letter of January 10, 1952, ad- 
dressed to the members of the Commission and requesting comments 
and suggestions on a bill, S. 2364, which you introduced on that day, 
to authorize the Interstate Commerce Commission to revoke or 
amend, under certain conditions, water carrier certificates and per- 
mits, has been referred to our legislative committee. After careful 
consideration by that committee, I am authorized to submit the 
following comments in its behalf: 

In our annual report for 1950, page 129, we made the following 
recommendation: 

6. We recommend that part IIT of the act be amended by adding after section 
312.a new section (312a) containing provisions for revocation of water-carrier 
certificates or permits. 
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Part III of the Interstate Commerce Act does not provide revoca- 
tion authority and procedure such as are found in part II and part 
IV of the act. In United States v. Seatrain Lines, Inc. (329 U. 
424), the Supreme Court indicated that we are without authority to 
revoke certificates or permits in whole or in part, once they have 
become effective and the time fixed for requesting rehearing or 
reconsideration has passed. 

Some of the prewar operators have found it impracticable or inex- 
pedient to attempt to resume operations in the face of adverse con- 
ditions which have prevailed since the war. As a consequence, the 
present water-carrier service in some important trades is far below 
the prewar service in number of vessels and operators. About one- 
fourth of the water-carrier operating authorities presently outstanding 
are not being used. 

The existence of dormant rights which may be revived in the 
future is a deterrent to the institution of new operations. Further- 
more, the existence of unused authorities makes it difficult to deter- 
mine to what extent duplicating new authorities should be granted 
in view of the danger of an eventual surplus of competitive service 
which might be injurious to the carriers and the public in general. 

Although water carriers should have reasonable protection against 
loss of their operating rights where abnormal or special conditions 
have hindered resumption or continuance of operations, we do not 
believe it to be in the public interest el certificates and permits be 
held indefinitely regardless of the reasons for their nonuse. We 
believe that we should have bagi to determine upon the facts 
of each case whether operating rights should be revoked for nonuse. 

The purpose of S. 2364 is to amend section 309 of the act by adding 
thereto revocation provisions similar in substance to those contained 
in section 212 (a) of part IT and section 410 (f) of part IV, with the 
important addition that failure to engage in, or to continue to engage 
in, the operation authorized by the Commission becomes a reason 
why the Commission may, after notice and hearing, suspend, change, 
or revoke, in whole or in part, the certificate or permit in effect. We 
are in accord with the purpose of the bill, but wish to suggest several 
amendments for the consideration of your committee. 

Under section 212 (a), a certificate, permit, or license may be 
suspended, changed, or revoked ‘for willful failure to comply with 
any provision of this part, or with any lawful order, rule, or regulation 
of the Commission promulgated thereunder, or with any term, con- 
dition, or limitation of such certificate, permit, or license.’’ Similarly, 
under section 410 (f), a permit issued to a-freight forwarder may be 
suspended, modified or revoked “for willful failure to comply with 
any provision of this part, or with any lawful order, rule, or regulation 
of the Commission promulgated thereunder, or with any term, con- 
dition, or limitation of such permit.”’ Under the proposed section 
309 (h) a certificate or permit could be suspended, changed, or revoked 
“for willful failure to comply with any provision of part III of the 
Interstate Commerce Act, or for failure to engage in or to continue to 
engage in, the operation authorized by such certificate or permit,” 
but not, however, for willful failure to comply with any lawful order, 
rule, or regulation of the Commission promulgated thereunder, or 
with any term, condition, or limitation of such certificate or permit. 
In the interests of completeness and uniformity, we suggest that after 
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the word “act,” in line 5, page 2, the words “or with any lawful order, 
rule, or regulation of the Commission promulgated thereunder, or 
with any term, condition, or limitation of such certificate or permit,” 
be inserted therein. 

For similar reasons we suggest striking the period at the end of the 
proposed section 309 (h) and adding the words “or with any lawful 
order, rule, or regulation of the Commission promulgated thereunder.”’ 

The bill specifically provides that— 
failure to engage in, or to continue to engage in, the operation authorized by such 
certificate or permit— t 
shall be grounds for suspension, change, or revocation. If the 
language suggested above is added to the bill, we believe this pro- 
vision would be unnecessary and should be omitted. Each certificate 
or permit issued by the Commission under part III contains a para- 
graph which reads as follows: 

It is further ordered, That the holding of this certificate (or permit) by said 
carrier be, and it is hereby, conditioned upon the exercise of the authority specified 
above and upon compliance by said carrier with the requirements of the Interstate 
Commerce Act, and the orders, rules, and regulations of the Commission there- 
under. 

Thus, failure to engage in or to continue to engage in the operation 
authorized would be a failure to comply with a condition of the 
certificate or permit, and, if the language suggested above is added 
to the bill, could be grounds for suspension, change, or revocation. 

With this provision omitted, the provisions of the proposed section 
309 (h) would be substantially the same as the comparable provisions 
in section 212 (a) and 410 (f). If, however, your committee believes 
the inclusion of this provision to be necessary, we suggest that the 
revocation power be made contingent upon willful failure to engage 
in or continue service. Because of the nature of water carriage and 
the size of the equipment used, it is impracticable for water carriers 
to provide service at all times and at all ports within the scope of their 
operating authorities. 

In the bill, it is stated that the right to engage in transportation 
may be suspended upon reasonable notice of not less than 30 days. 
The comparable provisions in sections 212 (a) and 410 (f) provide 
for reasonable notice of not less than 15 days. We believe that a 
period of 15 days is sufficient to constitute reasonable notice, and, 
if for no other reason than uniformity, we suggest that the word 
“fifteen” be substituted for the word “thirty,” in line 12, page 2. 

The committee recommends that the amendment proposed in S. 
2364 be adopted with the suggestion set out above incorporated 
therein. I should perhaps call attention in this regard to the latest 
figures that we have available as to the proportion and number of 
inactive operating rights under part III. As to common-carrier 
rights our latest figures, which are not necessarily complete or up to 
date, or perhaps wholly accurate, are that there are 360 certificates 
outstanding of which 203 are conducting operations of some sort, 
not necessarily over the entire operating right but some sort of 
operations, and 57 are inactive. Of the contract carriers, there are 
permits outstanding to 58, of which 37 are classed as conducting some 
contract carrying and 21 as wholly inactive. 

As was pointed out in this statement, a new operator going into 
the trade, if there are dormant rights to engage in the service that he 
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expects to attempt to perform, is confronted with the question of 
whether a month or a year or 2 years hence when perhaps the trade 
will support only one operator, one or two of these dormant rights will 
be revived and ‘he will be up against that type of changed condition. 
It is for the reason of stabilizing the industry as we see it and acting 
intelligently on applications for operating rights that we suggest this 
power be granted to the Commission. 

The CuHarrMaANn. It seems to me that with the suggested changes 
that you make here everybody could be very well protected and that 
we could get rid of this deadweight sort of thing that might interfere 
with certification of folks who wanted to render a real service. 

We thank you very much for your assistance. We will draw an 
amendment as you suggested for the consideration of the committee 
and others. 

Dr. Splawn, did you have anything further? 

Commissioner SpLawn. Not ‘today, Mr. Chairman. This covers, 
I believe, the bills introduced with reference to our legislative recom- 
mendations, with the exception of those that have been passed over. 
We have your request for comments on many other bills. We are 
working on those bills and we hope to be able to get some responses 
to you before we exhaust your patience. 

The Cuairman. We will give you plenty of time because we know 
that we have handed you a terrific problem in all of these bills that 
we have sent down to you. We are going to be very considerate. 
We want well-considered judgment rather than quick judgment 
because this is very serious legislation. We are sorry to have loaded 
you down with so many bills, but we could not help that, either. 
However, we will wait your pleasure and when you can appear again 
we will be ver y glad to fix a time as near your convenience as is pos- 
sible. We appreciate your appearance here today, Dr. Splawn, and 
Commissioners Mahaffie, Alldredge, Patterson, ‘and Rogers. This 
committee has great respect for every member of the Commission 
and we know that you have many duties and that you are doing a 
very good job. 

Jommissioner SpLAwN. Thank you, Mr. Chairman. 

The CuatrMan. Your remarkable memory also amazes me, Dr. 
Splawn. When you lost your sight God gave you a great gift of 
memory, which has been a wonderful advantage to this committee 
and I am sure to your work in the Commission. 


Unirep. Stares SENATE, 
ComMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF A. H. SCHWIETERT, SPECIAL COMMITTEE ON 
TRANSPORTATION OUTLOOK AND POLICY OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Scuwierert. The next bill is S. 2364. The league, at its 
annual meeting in 1948, first considered an amendment to part III 
of the act, giving the Commission power to revoke water-carrier 
certificates and permits. At that time the league endorsed the recom- 
mendation of the Interstate Commerce Commission contained in the 
Commission’s sixty-first annual report to Congress. 

Adequate and efficient service to the public can only be maintained 
when the carriers, authorized to perform a service, operate in accord- 
ance with such authorization. Certificates and permits issued to 
common carriers by water should not have continuing existence, but 
such certificates should remain in effect only to the extent that the 
holder maintains the service authorized by such certificate. 

There are, in some instances, extenuating circumstances which might 
prevent the holder from performing service at a particular port, or 
for a limited period of time because of conditions beyond the carrier’s 
control. These instances should be, and we believe are, taken care 
of in the bill. 

The present situation permits a carrier to hold a certificate indefi- 
nitely without performing any service thereunder. The existence 
of the certificate, however, does deter other carriers from seeking a 
certificate to perform a similar service because they always run the 
risk, after the new service has been established that the original holder 
will restore operations and thus seriously interfere with the successful 
operation by the new Carrier. 


By an amendment in the nature of a substitute, introduced March 
17, 1952, the original bill has been modified. Such modification ap- 
pears to be in accordance with a suggestion contained in a communi- 
cation addressed to the chairman of the committee, dated January 
24, 1952, by the Interstate Commerce Commission. We have no 
objection to this amendment except that we believe the phrase ‘‘and 
failure to engage in, or to continue to engage in, the operation author- 
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ized by such certificate or permit,’ should be restored. This phrase 
should be preceded by the word ‘‘willful’’ as suggested by the Com- 
mission in the event this committee believes the inclusion of this 
provision to be necessary. 

A number of members of the league who are regular users of water- 
carrier transportation were of the opinion that the modification as 
suggested by the Commission would not assure a continuation of the 
operation by the authorized carrier. In order to leave no doubt as 
to the intent of the legislation, the league favors that the above lan- 
guage, which appears in the original bill, should be added to the sub- 
stitute bill dated March 17. 

That phrase, Mr. Chairman, which reads ‘or for willful failure to 
engage in or to continue to engage in the operation authorized by 
such certificate’? should be inserted after the word “act’’ in line 6 
of page 2 of the substitute bill which you have introduced. 

The CHarrMan. I think that will greatly improve it. 

Mr. Scuwietert. That would be the proper place I believe for 
that insertion, 
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The CHarrman. Yes. We will check that with the legislative 
counsel. 

Mr. Scuwietert. The league recommends that, with the sug- 
ested amendment to the substitute bill, introduced by Senator 
ohnson dated March 17, 1952, the bill be approved. 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Tuesday, April 1, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF L. A. PARISH, ON BEHALF OF WATERMAN STEAM- 


SHIP CORP. (ARROW LINE) AND PAN-ATLANTIC STEAMSHIP 
CORP. 


Mr. Parisu. My name is L. A. Parish. I am appearing in behalf 
of Waterman Steamship Corp. (Arrow Line) and Pan-Atlantic 
Steamship Corp. 

Waterman Steamship Corp. (Arrow Line) operates as a common 
carrier in the Atlantic-Pacific intercoastal trade. Pan-Atlantie is a 
common carrier by water operating between ports on the Atlantic 
coast and ports on the Gulf of Mexico. 

This bill, as amended, would give to the Interstate Commerce Com- 
mission the authority to amend or revoke any outstanding water- 
carrier certificate or permit for willful failure to comply with any 
provision of part III of the Interstate Commerce Act, or with any 
lawful order, rule, or regulation of the Commission, or with any term, 
condition, or limitation of such certificate or permit. The bill further 
provides that the right to engage in transportation authorized by 
certificate or permit issued under part IL] of the act may be suspended 
by the Commission upon reasonable notice of not less than 30 days 
to the carrier, but without hearing, for failure to comply, and until 
compliance, with the provisions of section 306 (a) or 306 (e) of the act. 

Presumably the primary intention of this bill is to authorize the 
Interstate Commerce Commission to revoke water-carrier certificates 
and permits which have been, to all intents and purposes, abandoned. 
It is true that there are certain part III operating authorities which 
have not been exercised for a number of years, which are therefore 
completely dormant, and with respect to which there is little likelihood 
of further operation. With regard to unused authorities of this type, 
[ am in agreement with the sponsors of the bill that the Commission 
should have revocation authority. On the other hand I am fearful 
that without a clear interpretation of the intent of this bill, it may 
work a substantial hardship upon many water carriers performing 
continuing, bona fide service, due in part to the nature of water- 
carrier operations, and the conditions under which they are performed, 
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As was pointed out recently by Dr. Splawn, of the Interstate Com- 
merce Commission, in discussing this bill: 

Because of the nature of water carriage and the size of the equipment used, it is 
impracticable for water carriers to provide service at all times and at all ports 
within the scope of their operating authorities. 

The demand for water-carrier service is very often, with respect to 
a given port or groups of ports, of a shifting and changing nature. 
Whereas there may be a substantial demand for service at such port 
or ports in 1 month, or period of months, in another corresponding 
period there may be no demand whatever due to a temporary shift in 
the flow of traffic. Water carriers must, of course, adjust their sched- 
ules to traffic demands and obviously cannot be expected to provide 
sailings at ports during periods when there is no demand for their 
services. Because of shifts in the flow of traffic, water carriers fre- 
quently find that—perhaps for extended periods of time— -they are not 
able to provide service at certain of the ports named in their ICC 
operating certificates. Under these circumstances it would be grossl\ 
unfair, not only to the carriers but to the shipping public, to have 
such carrier certificates amended by the Interstate Commerce Com- 
mission so as to eliminate therefrom authority to serve the particular 
ports in question. It would be even more unfair if the Commission 
were to completely revoke a water-carrier certificate because of failure 
to serve each and every one of the ports named therein. Yet this 
could be accomplished under the terms of 5S. 2364. 

The legislative history behind regulation of water carriers by the 
ICC indicates that it was the intention that water carriers be granted 
rights to operate within broad general areas, and section 309 (d) 
indicates that ‘‘such certificates shall specify the route or routes over 
which or the ports to and from which carrier is authorized to operate.”’ 
In section 309 (g) it is stated, “the business of the carrier and the 
scope thereof shall be specified in such permit”’ with respect to contract 
operations. Most certificates of deep-sea common carriers are limited 
to the naming of ports, while the common-carrier water operators on 
the intracoastal waterways and inland waters generally are unre- 
stricted as to ports, but with a specific naming of the territorial! 
application of the certificate. This latter is also generally true of 
contract water carriers in all trades. Where a broad territorial scope 
of operation is granted and operations are conducted generally within 
the scope of that authority, it would seem to be impractical to attempt 
the revocation of any portion of such authority. The mere fact that 
certain water-carrier operating authorities are confined to a port-to- 
port basis should not subject those carriers to any different treatment 
than would be afforded the carriers whose certificates or permits are 
on a broad territorial basis. 

Many of the operating authorities now held were secured under the 
grandfather clause of part III and the carriers are operating today in 
about the same manner as they were before regulation, insofar as 
frequency of service at a given port is concerned. 

The mere fact that some ports are served more frequently than 
others does not afford any basis for the revocation of authority at the 
ports served infrequently, since the applications filed by water carriers 
for operating authority (grandfather applications, extension applica- 
tions, and new authority applications), all provide for the indication 
of the type of service to be performed and whether or not the service 
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will be on regular routes or irregular routes. In the majority of cases, 
applications under the grandfather clause and applications for exten- 
sions filed by common-carrier water lines, particularly the deep-water 
common carriers, have indicated that the application covers both 
regular and irregular routes and although in some of the proposed 
reports and final reports there has been discussion about the regular 
and irregular routes, in the order issued by the Commission authority, 
has been granted to operate between the ports named without any 
restriction as to the regularity of the service. I do not know of any 
water-carrier certificate that has been issued by the ICC that places 
any restrictions on the regularity of service (other than certain seasonal 
operations granted). This is somewhat different from the situation 
prevailing under part I] motor-carrier certificates, since the Com- 
mission has granted regular and irregular motor-carrier authority. 

Since there is no differentiation between regular and irregular 
carriers in part III, as administered by the Interstate Commerce Act, 
it should be made clear that where a carrier is performing service 
within the broad limits of his certificate he should not have a particular 
port revoked because of no service if he has a hold-out of any sort and 
is offering a reasonable service under existing conditions. If a carrier 
is operating only within a portion of the territory assigned to him, 
there is no question but what the Commission should have authority 
to revoke that broad general portion of the certificate or permit not 
being used. There are a number of water carriers who have broad 
operating authority along the Atlantic seaboard from Maine to 
Texas, but who have not operated except within a small portion of that 
mileage for many years. In those cases, that portion of the authority 
which has not been exercised should be revoked. We are in full accord 
with the desire of the ICC to revoke dormant certificates held by 
operators who are not operating in any respect whatsoever, but feel 
that some protection should be afforded water carriers who are main- 
taining a reasonable operation within the scope of their authority. 

It should be noted that section 305 (a) requires water carriers to 
furnish transportation only upon “reasonable request therefor.”’ 

If the effect of the amended bill will be that the ICC shall not 
revoke operating authorities where extenuating circumstances exist 
for the inability of a carrier to serve a given port or given ports, then 
we are in favor of the amended bill. 

It is obvious, of course, that the language of the original bill, 
2364, provides no opportunity for the exercise of discretion by the 
Commission. 

The CHatrMAN. Are you going to submit an amendment, or are 
you satisfied with the amendment that we have before us? 

Mr. Parisn. Mr. Chairman, we are satisfied with the amendment 
which has been suggested if the effect of that amendment is to give 
to the ICC authority to use their discretion where there are exten- 
uating circumstances involved such as lack of service to a port or ports 
by carriers who are performing some service. 

The Cuarrman. If you are not entirely satisfied with the language, 
we would be glad to have you submit other language. 

Mr. ParisH. Thank you, sir. We will take that under advisement, 
and if we can submit something that we think will satisfy our point, 
we will do that. 

The CuarrmMan. That is fine. 
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Unrrep States SENATE, 
CommiTrEE ON INTERSTATE AND ForEIGN ComMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 
Present: Senators Johnson of Colorado, Hunt, and Bricker. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
(The following statement was submitted for the record:) 


SraTeMENT OF JOHN J. Corspetrt, NaTionaAL LeGisLative REPRESENTATIVE. 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


Bill S. 2364.—The provisions of this bill would authorize the Interstate Com- 
merce Commission to revoke or amend, under certain conditions, water-carricr 
certificates and permits. 

The Brotherhood of Locomotive Engineers wishes to be recorded as in support 
of this legislation. 


Unirep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN SERVICE, 
Washington, D. C., Friday, April 4, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record:) 


STATEMENT OF MANUFACTURING CHEMIsTs’ AssocraTION, INc. 


The Manufacturing Chemists’ Association favors this bill, S. 2364, but suggests 
it should be amended to insert the word ‘‘willful’’ before the words ‘‘failure | 
comply” in the last sentence of the bill. 


Unirep STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 
The committee met, pursuant to recess, at 10 a. m., in room G-—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 
Present: Senators Johnson of Colorado and Bricker. 
Also present: Senator Milton R. Young, of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF JOHN M. AGREY, DIRECTOR OF TRAFFIC, PUBLIC 
SERVICE COMMISSION OF THE STATE OF NORTH DAKOTA 


Mr. Acrey. With respect to S. 2364, this bill gives the Interstate 
Commerce Commission power to revoke or amend existing water 
carrier certificates. 
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Senator Bricker. Coming back again to your common-carrier 
situation, where you have the common-carrier truck routes with 
definite schedules, and so forth, they have to haul everything for the 
public? 

Mr. Aarey. That is right. 

Senator Brickrer. They have got to make the trips, if there is any 
amount of shipping? 

Mr. Acrey. That is right. 

Senator Bricker. In the case of your private carrier, if you allow 
them to trip-lease, or if you allow them also to haul back without a 
trip lease a casual load, or something, it is bound to increase your 
traffle on the roads then, ian" it? They will take the cream of the 
business at the cheaper rate, because they can haul it in reverse. 

Mr. Acrey. The private carrier can’t haul for hire. The livestock 
is going to move to the market by private carrier. There is some of 
it going by common carrier, but a large part of it is moving by the 
farmer himse ‘If, or it can be an association of farmers. What happens 
is, as far as the cooperatives are concerned, they transport considerable 
machinery and other items back. 

Senator BrickrErR. You do not have much trouble with them, be- 
cause they can arrange their trip so as to accommodate a load for 
their own use. 

Mr. Acrey. They have more control of it because they merchan- 
dise, whereas the farmer does not merchandise, exce pt the products of 
his farm, and except, of course, he operates through a cooperative. 

We believe that S. 2364 should be recommended by you for passage. 

This proposed legislation is recommended by the Commission and 


in this connection we quote from page 53 of the Sixty-third Annual 
Report of the Commission to Congress wherein it stated: 


At pages 50—51 of our annual report for 1947 we discussed the lack of a provision 
in part III of the act for revocation of water-carrier certificates and permits. 
Our records show that out of a total of 337 outstanding water-carrier operating 
authorities 85 are not being used. In some important trades the present water- 
carrier service is far below the prewar service in number of vessels and operators. 
The existence of dormant rights which may be revived in the future is a deterrent 
to the institution of new operations and also adds to the difficulty of properly 
administering part III in respect of the issuance of new operating authorities. 

Some of the prewar operators have found it impracticable or inexpedient to 
attempt to resume operations in the face of adverse conditions which have pre- 
vailed since the war and such operators should have reasonable protection against 
loss of their operating rights. On the other hand, it is not in the public interest 
that unused operating authorities be held indefinitely regardless of the reasons 
for their nonuse. We believe that we should have authority to determine upon 
the facts of each case whether operating rights should be revoked for nonuser. 


Prior to World War II North Dakota and adjoining States enjoved 
service of so-called package boats between various ports on the Great 
Lakes, of which Buffalo, N. Y., Toledo, Ohio, Detroit, Mich., and 
Duluth, Minn., were most important. The Great Lakes Transit 
Corp. of Buffalo, N. Y., was the important boat line performing this 
servic e, often under joint rail-lake-and-rail rates prescribed by the 
Commission. At the beginning of the war their boats were taken by 
the Government and the service ceased. Since that time this cor- 
poration’s operating rights have laid dormant and they have not 
chosen to reinstate the service. Even in spite of this attitude on its 
part it has also opposed the institution of such service by others who 
have applied for authority to do so. We believe passage of the above 
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bill will create a greater interest on the possessors of these rights 1. 
do something with them, or else get out of the way for other more 
aggressive interests who wish to venture into this type of service 

Package freight service on the Great Lakes is important to our ares 

because it provides a lower cost method of transportation for ou: 

wool moving to Boston, Mass., our flour mill products to the eas' 

coast, dairy products and other important commodities, than is pro- 
vided by the all-rail routes. The passage of this bill would encourage 
reestablishment of this service on the Great Lakes, by someone, i! 
not the present holders of operating rights. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wixuiams. The Department of Commerce supports the enact- 
ment of this bill, S. 2364, if amended as indicated below. 

Under part III of the Interstate Commerce Act there is no provision 
for involuntary modification, revocation, or suspension of authority 
of water carriers to operate. ‘The bill would provide such a procedure 
comparable with that of present section 212 (a) applying to motor 
carriers, as it would be amended by S. 2359, a companion bill. 

The Interstate Commerce Commission has advocated creation of 
such a power for some time. This Department does not now object 
to such amendment of part III of the act, provided the procedural! 
safeguards of individual authority holders are strengthened. The law 
has traditionally applied special safeguards to protect individual fran- 
chises or operating rights, as these are important in pretecton o! 
enterprise and stability in the transportation industry. 

Accordingly, it is suggested that the second sentence of proposed 
section 309 (h) be amended by adding at the end thereof the following 

Provided, That no such certificate or permit shall be revoked (except up» 
application of the holder) unless the Commission shall find, after reasonable 
notice and opportunity for hearing, that the holder thereof willfully has failed o 
fails to comply, within a reasonable time, not less than thirty days, to be fixe: 
by the Commission, with a lawful order of the Commission, made as provided i 
section 304 (e), commanding adherence to the provision of the Act as to the ru 
or regulation of the Commission thereunder, or to the term, condition, or limita 
tion of such certificate, permit, or license, found by the Commission to have bee 
violated by such holder. 

Thus amended, 8. 2364 would be unobjectionable to this Depart- 
ment. 


Unrrep States SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee o: 
Domestic Land and Water Transportation. 
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STATEMENT OF LOUIS A. SCHWARTZ, GENERAL MANAGER, 
NEW ORLEANS TRAFFIC AND TRANSPORTATION BUREAU 


Mr. Scuwartz. S. 2364 is a bill to authorize the Interstate Com- 
merce Commission to revoke or amend under certain conditions water 
carriers certificates and permits. 

We wish to go on record as supporting this bill subject to an amend- 
ment that noncompliance on the part of the water carrier of its com- 
mon carrier obligations shall be “willful.” Due to the United 
States Supreme Court’s decision in the so-called Seatrain case, com- 
mon carrier certificates when issued by the Interstate Commerce 
Commission are not subject to amendment or revocation. Numerous 
such certificates are outstanding and the carriers operating there- 
under are not disposed to perform common carrier services. These 
‘dormant certificates’ discourage carriers desirous of performing full 
common carrier services from seeking common carrier certificates. 
It is this situation that the proposed bill proposes to correct and we 
urge its enactment subject to the aforesaid suggested amendment. 


(The following letters and statements were inserted for the record 
after the conclusion of the hearings on April 9:) 


LerrerR From James K. KNupson, ADMINISTRATOR, DEFENSE TRANSPORT 
ADMINISTRATION 


DEFENSE TRANSPORT ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington 25, April 12, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 

Dear CHAIRMAN JOHNSON: By letter of January 12, 1952, you, as chairman of 
the Senate Committee on Interstate and Foreign Commerce, invited the Adminis- 
trator of this agency to express any views he might care to offer on a group of 
bills relating to the Interstate Commerce Act, among which is 8. 2364, a bill to 
authorize the Interstate Commerce Commission to revoke or amend, under certain 
conditions, water carrier certificates and permits. 

It would amend section 309 of the Interstate Commerce Act by adding a new 
subsection (h) and would, among other things, empower the Interstate Commerce 
Commission, after notice and hearing, to suspend, change, or revoke in whole or 
in part a certificate or permit issued to a water carrier for willful failure to comply 
with the provisions of part III of the act or for failure to engage in or continue to 
engage in the operations authorized by the certificate or permit. The act contains 
somewhat similar provisions in parts II and IV with respect to motor carriers 
and freight forwarders respectively. 

In its annual reports for 1949, 1950, and 1951, the Commission recommended 
that consideration be given to an amendment along the lines proposed by the bill 
to enable it to revoke certificates and permits of water carriers for nonuse. It 
pointed out in 1949 that of a total of 337 outstanding water carrier operating 
authorities, 85 were not being used or exercised, and that because of the possibility 
of resumption of operations under such dormant operating authorities, their 
existence was a deterrent to the institution of new operations and added to the, 
difficulty of properly administering part III with respect to the issuance of new 
operating authorities: that the indefinite holding of unused operating authorities 
regardless of the reasons for nonuse is not in the public interest. 

Since the effect of the provisions of the bill would be to remove these deterrents 
and thus to facilitate in some measure the institution of new water-carrier opera- 
tions, it will tend to promote the provisions of additional transportation services 
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necessary or convenient to the national defense. For this reason, this Adminis- 
tration favors enactment of the bill or one of similar purpose. 
The Bureau of the Budget advises that it has no objection to the submission of 
the foregoing views. 
Very truly yours, 
JamMEsS K. Knupson, Administrator. 


LetreR From Water M. W. Spawn, CHAIRMAN, LEGISLATIVE CoMMITTER, 
INTERSTATE COMMERCE COMMISSION 


INTERSTATE COMMERCE COMMISSION, 
Washington, March 25, 1952. 
Hon. Epwin C. JoHnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CHAIRMAN JOHNSON: Your letter of March 18, 1952, addressed to 
the Chairman of the Commission and requesting comments in the nature of a 
substitute intended to be proposed by you to 8. 2364, to authorize the Interstate 
Commerce Commission to revoke or amend, under certain conditions, water 
carrier certificates and permits, has been referred to our Legislative Committee. 
After careful consideration by that Committee, I am authorized to submit the 
following comments in its behalf: 

We are of the opinion that the amended or substitute bill would provide the 
Commission with adequate power and discretion to determine whether water 
carrier operating rights should be suspended, changed, or revoked. 

Respectfully submitted. 

WaLTerR M. W. Sprawn, 

Chairman, Legislative Committee. 
CHARLES b MAHAFFIE. 
Joun L. Roacers. 


LetreER From Water M. W. SpLawn, CHAIRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 


INTERSTATE COMMERCE COMMISSION, 
Washington, April 11, 1952. 
Hon. Epwin C. JoHNson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CuHarrMANn Jonnson: Your letter of April 3, 1952, addressed to the 
Chairman of the Commission and requesting comments on an amendment in the 
nature of a substitute, intended to be proposed by you (by request) to Senate 
2364, to authorize the Interstate Commerce Commission to revoke or amend, 
under certain conditions, water-carrier certificates and permits, has been referred 
to our Legislative Committee. After careful consideration by that committee, 
I am authorized to submit the following comments in its behalf: 

This amendment is similar to the amendment introduced by you on March 
17, 1952, except that “‘willful failure to engage in, or to continue to engage in, 
the operation authorized by such certificate or permit’’ is specifically added as a 
grounds for suspension, change, or revocation of a certificate or permit. Both of 
the amendments provide for revocation for willful failure to comply ‘‘with any 
lawful order, rule, or regulation of the Commission’? promulgated under the 
provisions of part III of the act, or “with any term, condition, or limitation of 
such certificate or permit.” 

As we pointed out in our letter of January 24, 1952, commenting on the original 
bill, each certificate or permit issued by the Commission under part IIT contains 
a@ paragraph stating that the holding of the certificate or permit is conditioned 

“upon the exercise of the authority specified therein. Thus, failure to engage in 
or to continue to engage in the operation authorized would be a failure to comply 
with a condition of the certificate or permit and could be grounds for suspension, 
change, or revocation. 

We are of the opinion that the addition of the words ‘‘or for willful failure to 
engage in, or to continue to engage in, the operation authorized by such certificate 
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or permit” is unnecessary, but we know of no particular objection to their in- 
clusion. 
Respectfully submitted. 
Water M. W. Spiawn, 
Chairman, Legislative Committee. 
CHARLES D. MAHAFFIBE, 
Joun L. Rocers. 





STATEMENT OF CHARLES E. BLAINE & Son, Trarric MANAGERS, PHOENIX, ARIZ. 


S. 2364, as amended (in the nature of asubstitute), proposes to amend section 309 
of the act to authorize the Commission to revoke or amend, under certain condi- 
tions, water carrier certificates and permits. The purposes of this bill are respon- 
sive to recommendation No. 6 of the Commission in its 1950 annual report which 
was reiterated in its 1951 report, at page 129. On March 11, 1952, Commissioner 
Mahaffie, respecting this bill, testified before the Senate Committee on Interstate 
and Foreign Commerce in support of the bill, but suggested a number of amend- 
ments. Commissioner Mahaffie said that the “‘latest’’ figures on inactive operat- 
ing rights of water carriers show that 360 common carrier certificates were out- 
standing, that 203 holders of those rights were conducting operations of some sort, 
and that 57 were inactive; that 58 permits authorizing contract carrier operations 
were outstanding, with 37 of them classed as conducting some carriage, and that 
27 of those permit holders were inactive. 

Mr. Mahaffie further testified that some of the prewar operators (of water- 
carrier service) have found it impracticable or inexpedient to attempt to resume 
operations in the face of adverse conditions which have prevailed since the war. 
About one-fourth of the water-carrier operating authorities presently outstanding 
are not being used. That the existence of dormant rights which may be revived 
in the future is a deterrent to the institution of new operations. Furthermore, the 
existence of unused authorities makes it difficult to determine to what extent 
duplicating new authorities should be granted in view of the danger of an eventual 
surplus of competitive service which might be injurious to the carriers and the 
public in general. 

In addition Mr. Mahaffie testified that ‘‘we do not believe it to be in the public 
interest that certificates and permits be held indefinitely regardless of the reasons 
for their nonuse. We believe that we should have authority to determine upon 
the facts of each case whether operating rights should be revoked for nonuse.”’ 

We will adduce evidence before the Senate Committee on Interstate and Foreign 
Commerce accordingly. 

Therefore, we recommend that our principals support the views of the Com- 
mission expressed through Commissioner Mahaffie respecting 5S. 2364 


= 





(Notr.—The statement of Frank A. Leffingwell, secretary-treasurer, 
Texas Industrial Traffic League, in opposition to S. 2364 will be found 
in the hearings on S. 2754 for April 9.) 
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S. 2365, a Bill To Authorize an Investigation by the Bureau 
of Public Roads of the Types of Road Taxes 


[S. 2345, 82d Cong., 2d sess., by Mr. Johnson of Colorado and Mr. Bricker] 
4 BILL To authorize the Bureau of Public Roads to conduct an investigation to determine the portion 
and type of public-road taxes which should be assessed against various types and weights of motor 
carriers 


Be it enacted by the Senate and House of Representatives of the United States of 
imerica in Congress assembled, That (a) the Bureau of Public Roads is authorized 
and directed to make a full and complete study and investigation for the pur- 
poses of determining (1) the proportionate share of the cost of building and main- 
taining publie roads which should be borne in the form of taxes by motor carriers, 
and (2) in what manner and form such taxes should be levied in order to be most 
equitable and practicable. 

(b) The Bureau is directed to report to the Congress as soon as practicable, the 
results of such study and investigation together with its recommendations, if any 
for necessary legislation. 

Unrrep States SENATE, 
Committ & oN IyrerstaTE AND Foreign ComMMERcE, 
Washington, D. C., Monday, March 3, 1952. 

The committee met, pursuant to call, at 10 a. m., in the caucus 
room, Senate Office Building, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) oe 

Present: Senators Johnson of Colorado, O’Conor, Tobey, Capehart, 
and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF JACK GARRETT SCOTT, GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF MOTORBUS OPERATORS 


Mr. Scorr. The grievous tax situation confronting motor carriers 
has been previously mentioned in connection with another bill. 
Although motor carriers generally have always been quite willing, 
and now are, to pay their share of highway construction and main- 
tenance, yet there has raged for years a controversy between them and 
other types of carriers, and some of the States, as to what their fair 
share was. The admirable Eastman report was accepted by all, 
except the bitter-enders, as a fair and conclusive determination of the 
problem at the time it was issued. But it was based primarily upon 
data for 1932 and a few succeeding years, and there have been so 
many changes since that time in construction and maintenance costs 
and the type of highways built, as well as in the levels of highway- 
use taxes, that the report is not sufficiently current to provide a de- 
pendable present guide. 
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The report on the same subject prepared by the staff of the Board 
of Investigation and Research, and issued in 1944, was inconclusive 
and did not receive the complete approval of either of the two members 
then remaining on the Board. 

It is our opinion that a new and thorough investigation of this sub- 
ject is both desirable and necessary; that it is unrealistic to expect such 

a project to be undertaken by private industry, which in any event 
wail not receive the necessary measure of public acceptance ; that it is 
a task which can and should be performed by an appropr late gov +a 
mental agency, and that the Bureau of Public Roads is the best 
qualified and most competent agency to make the investigation. 
For these reasons, we express our approval of the bill and respectfully 
urge that it be enacted. 


UNITED STaTeES SENATE, 
CoMMITTEE ON INTERSTATE AND ForeEIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 
Present: Senators Johnson of Colorado, Tobey, and Bricker. 
Also present: E. R. Jelsma, staff director, Subcommittee on Domes- 
tic Land and Water Transportation, and F. J. Keenan, assistant clerk 
of the committee. ; 


STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Lawrence. I now proceed to S. 2365: Allocation of Highway 
Cost Burden. As our witness, William A, Bresnahan, testified befor: 
the Subcommittee on Senate Resolution 50 almost 2 years ago, we 
would have no objection to this bill provided certain safeguards were 
placed in it, both as to procedure and as to a clearer spelling out of the 
objectives to be sought in the study. 

As to procedure, we feel that in any study of this kind as proposed 
in this bill it would be important that the people making this stud) 
not retire to an ivory tower aud finally come out with their findings, 
whatever they might be, as a complete surprise to all concerned. 
Rather, we suggest that provision should be made in the bill that the 
body undertaking the survey or study should hold adequate public 
hearing at which “the views of all those interested could be expressed 
in formal fashion. 

As to the objectives sought by the bill, we must confess that we 
are not entirely clear w hether the purpose of the study would be to 
lay down methods or formulas for the assessment of the share of costs 
which would be borne by the motor carrier or, on the other hand, 
whether the results of the study should be spelled out in actual dollars 
and cents of payments made as compared with costs allocated to the 
motor carriers. 

Senator Bricker. Do you think anybody could determine that 
until the study was made? 

Mr. Lawrence. I mean, Senator, that I think it should be clarified 
because if you read that bill there are two ways to approach it. One 
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would be to develop a formula or method for determining road taxes. 
The other one would be to spell it out in dollars and cents for each 
type of vehicle. 

Senator Bricker. Why not leave that up to the authority; Congress 
might want both results. We pass the legislation. 

Mr. Lawrence. If so, I suggest that it be in the bill as an instruc- 
tion to them; that is all. If the latter objective is sought in the study, 
we think it should be clearly stated in the bill and not left to future 
interpretation. As the same time we also feel that if that latter 
objective is desired the study should be made on a State-by-State 
rather than a lumped-sum national analysis. 

We make the suggestion last referred to because of the fact that 
vehicle density, total mileage of roads to be built and maintained, 
and other factors, vary from State to State. If national-average 
figures were set up, they might be much too high in some States and 
much too low in others. We all know that averages are often quite 
deceptive. 

We further feel that in this suggestion we are on sound ground in 
view of the fact that Commissioner MacDonald of the United States 
Bureau of Public Roads, in his 1950 testimony before the subcom- 
mittee, stated his views on page 1006 of the record as follows: 

It is quite evident that heavy over-the-road freighters are required to pay 
road-user taxes of considerable magnitude. Whether they pay enough in relation 
to the cost occasioned by their use of the highways is very difficult to determine 
in an individual State, and much more difficult if the problem is approached from 
the standpoint of Nation-wide averages. In my judgment we never will be able 
to approach this particular question of distribution of cost to the different types 
of the heavier motor vehicles on a Nation-wide fixed amount because of the very 
wide range of road costs between the States, the number of vehicles that share 
that cost, and the mileage that they operate. 

I might point out that, on pages 1021 and 1022 of the record of the 
subcommittee, the Commissioner in other statements has reiterated 
that view. It is our understanding that the Bureau of Public Roads 
has been studying the problem for years; and, as Mr. MacDonald 
pointed out in his 1950 testimony, on page 1065 of the record [reading]: 

A number of research projects now under way or in the planning stage will 
cast needed light into some of the dark corners of motor-vehicle tax analysis. 


[t would appear that the Bureau is already conducting the type of 
research contemplated by the proposed legislation. 


UNITED STATES SENATE, 
CoMMITTER ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Wednesday, March 5, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 
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STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. S. 2365 would authorize an investigation by the Burea, 
of Public Roads as to the portion of public-road taxes which should be 
assessed against various types and weights of motor vehicles. 

Numerous such studies have been completed, and with a few excep- 
tions, have been financed and controlled by parties in interest. The 
result has been a jumble of confusion. The time has come when an 
authoritative and unbiased general recommendation should be avail- 
able to the Congress. 

We recommend that the bill do pass. 

(The following letter was inserted in the record by Senator Johnson 
at the close of the day’s hearings:) 


Letrer From Hau H. Hare, Executive Secretary, AMERICAN AssociaTio\ 
or State HicgHway Orricia.s 
Marcu 4, 1952. 
The Honorable Epwin C. JoHNsoN, 
Chairman, Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington 25, D. C. 

DEAR SENATOR JOHNSON: With regard to S. 2365, a bill to authorize the Bureai: 
of Public Roads to conduct an investigation to determine the portion and type o: 
public-road taxes which should be assessed against various types and weights «/ 
motor carriers, it is our opinion that a study such as that proposed can be of beneti: 
in this critically important problem. If such a national study is to be undertaken 
it appears to us that the Bureau of Public Roads, collaborating with the State 
highway departments and the State motor-vehicle administrators, is the prope 
agency to make the study. The study would, of necessity, be a lengthy and mos) 
expensive one, and adequate financing should be considered as an essential pa: 
of such legislation. 

Here again, however, it must be kept in mind that the findings of such a stud, 
excellent as they may be, must be considered as advisory only since, again, the 
implementation of the findings must rest finally with the State legislatures of th. 
respective States, assuming, cf course, that the initiation of such a study is nos 
a move anticipatory to the Fedetal Government embarking on a Federal taxativ 
program applicable to motor vehicles—a step which we certainly would not lik: 
to see and which we feel would be an additional encroachment on the prerogativ: 
of the States. 

Please be assured that the duly qualified highway officials who go to make u) 
this association have only the sincere desire to contribute what they can to a 
betterment of what obviously is a complicated problem. 

Respectfully submitted for the Officers and Members of the Executive Co: 
mittee of the American Association of State Highway Officials. 

Haut H. Hate, Executive Secretary. 


UnirEp Sratres SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Thursday, March 6, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Eapitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, McMahon, O’Conor, Hunt. 
Tobey, Capehart, Bricker, and Kem. 


Also present: Senator Jenner of Indiana, E. R. Jelsma, staff director 


of Subcommittee on Domestic Land and Water Transportation, and 
F. J. Keenan, assistant clerk of the committee. 
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STATEMENT OF C. S. DECKER, CHAIRMAN OF THE TRANSPORTA- 
TION SUBCOMMITTEE OF DAIRY INDUSTRY COMMITTEE 


The CuarrMan. Has Mr. Decker of the dairy industry come in? 

Mr. Decker. Yes, sir. 

The CuarrMAN. Proceed in your own way. 

(Testimony was presented by this witness on S. 2365, S. 2362, and 
S. 2357.) 

Mr. Decker. My name is C. S. Decker. I am chairman of the 
Transportation Subcommittee of the Dairy Industry Committee, 
which in this appearance represents the following associations: 
American Butter Institute, National Creameries Association, Ameri- 
can Dry Milk Institute, Evaporated Milk Association, International 
Association of Ice Cream Manufacturers, Milk Industry Foundation, 
National Cheese Institute. 

The Dairy Industry Committee headquarters are located at 1112 
Barr Building, 912 Seventeenth Street NW., Washington 6, D. C. 
Those parts of the dairy industry represented by the trade associations 
for which I appear are large users of the facilities of the for-hire trans- 
portation industry, as well as operators of a large number of privately 
owned trucks. 

As such, we do have mucli interest in transportation matters 
generally and in several of the transportation bills now in your hands. 
However, it will be my purpose to discuss only those bills which are 
of particular significance to the dairy industry, leaving the others to 
the organizations which can deal with them cn a broader basis. 

In the belief that S. 2365 requires the least discussion, I will use it 
as the starting point. This bill would authorize the Bureau of Public 
Roads to investigate and report respecting the portion and type of 
public road taxes which should be assessed against various types and 
weights of motor carriers. 

We are aware of the almost general disagreement as to whether or 
not present highway use taxes are adequate and reasonably appor- 
tioned among the several users. If the facts can be ascertained only, 
or best, through a special study, then we have no objection to such 
study. However, that study will, at best, be expensive. 

If undertaken, it should be in such manner as will best insure that 
the results will be usable and accepted by the majority of those directly 
interested. We feel that such a study conducted by a single govern- 
mental agency could not be expected to be reasonably free of grounds 
for criticism, or that it would be substantially noncontroversial. 

For those reasons we believe that the study, if necessary, should 
be made jointly by appropriate Federal and State agencies, and high- 
way user representatives. 
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Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Friday, March 14, 1952. 

The committee met, pursuant to adjournment, at 10:10 a, m., in 
room G—16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF DAVID I. MACKIE, VICE PRESIDENT AND GENERAL 
COUNSEL, DELAWARE, LACKAWANNA & WESTERN RAILROAD 
CO., NEW YORK CITY 


Mr. Mackie. My name is David I. Mackie. I am vice president 
and general counsel of the Delaware, Lackawanna, & Western Railroad 
Co., with offices in New York, N. Y. I appear on behaif of association 
of American Railroads in connection with S. 2365. 

The bill directs the Bureau of Public Roads to make a study for the 
purpose of determining the proportionate share of the cost of building 
and maintaining public roads which should be borne in the form of 
taxes by motor carriers and the manner and form in which such taxes 
should be levied in order for them to be equitable and practicable. 

We seriously doubt that any study of this complicated problem at 
the national level would be conducive to resolving the many varied 
problems inherent in the subject. Apparently Mr. Thomas H. 
MacDonald, Commissioner Bureau of Public Roads, concurs in our 


view in this regard, as evidenced by his testimony in the proceedings 
conducted by the Subcommittee on Domestic Land and Water Trans- 
portation of the Committee on Interstate and Foreign Commerce, 
United States Senate, Eighty-first Congress, second session, pursuant 
to Senate Resolution 50, as set forth in the hearings at page 1022, 
wherein he said: 


The studies made by the Federal Coordinator and the BIR suffered from a 
defect which is common to all efforts to study the motor-vehicle-tax problem on 
a Nation-wide basis. There is a very wide variation among the States in the ex- 
tent to which highway-tax support is derived from the motor vehicle and from 
other beneficiaries of highway service. Similarly, there is a wide variation in 
the rates of taxation applied to vehicles of different sizes and weights. Each 
State has its individual highway-tax problem, and legislative efforts to arrive at 
a solution are of frequent occurrence. Because of the wide diversity among the 
individual States in the nature and magnitude of their highway problems and in 
the efforts that have been made to solve them, attempts to determine an equi- 
table allocation of tax responsibility on a Nation-wide basis are fraught with grave 
difficulties; and the results are likely to have little application to the highway-tax 
problems of an individual State. 


During the last year there was completed road test 1, Maryland, 
conducted at La Plata, Md., under the supervision of the Highway 
Research Board with the cooperation of 11 States and the District of 
Columbia and the Bureau of Public Roads of the Department of 
Commerce. 

The report of that test, although generally believed to be about 
ready for publication, has ‘not been released so that the final conclu- 
sions to be drawn therefrom are not yet available. It will be recalled 





that tl 
crete | 

The 
up a $ 
of spe 
nonrig 
States 
data o 
thickn 

Add 
ence ¢ 
hensiv 
flexibl 
scienti 
of thes 

In t 
advisa 
that e 
road t 
or reg 
respon 

In v 
favora 


(Nor 
expresst 
on 8. 2 
The he 
Durkee 
U.8.H 

(See | 
tion, on 


The 
G-16, 
(chair 

Pres 

Alsa 


Dome: 


STATE 
OF ' 
BEH 
STA 


Mr. 
the ob 


and n 


DOMESTIC LAND AND WATER TRANSPORTATION S37 


that the test was conducted upon a section of portland cement-con- 
crete highway 

The Western Association of State Highway Officials is now setting 
up a $500,000 project in the State of Idaho, to consist of two sections 
of specially constructed test road of five different thicknesses with a 
nonrigid bituminous pavement. It is understood that the 10 Western 
States participating in this project hope to obtain valuable scientific 
data on the action of varying loads on black-top surfaces of varying 
thicknesses. 

Additionally, it is understood that the Mississippi Valley Confer- 
ence of State Highway Officials similarly contemplates a compre- 
hensive road test in the Mississippi Valley involving both rigid and 
flexible types of pavement. This test is likewise designed to produce 
scientific data on the effect of varying loads upon different thicknesses 
of these two types of highway pavement. 

In the light of these recent developments, it would hardly seem 
advisable at this time to undertake any highway-cost study such as 
that contemplated by this bill. After the results of these up-to-date 
road tests have been evaluated, new highway-cost studies at the State 
or regional level should prove helpful in determining equitable tax 
responsibilities. 

In view of the foregoing, we submit that S. 2365 does not merit the 
favorable consideration of this committee. 


(NorgE.—See letter from Senator Holland forwarding, and concurring in, views 
expressed by Alfred A. McKethan, chairman, State Road Department of Florida 
on $8. 2363 and 8. 2365, to be found in hearings on S. 2363 for March 21, 1952. 
The hearings on 8S. 2363 for March 27, 1952, include a letter from Franck B. 
Durkee, director of public works, State of California, to Hon. Franck R. Havenner 
U. 8. House of Representatives, in regard to 8. 2363 and 8. 2365. 

(See also the statement of Fred A. Schuckman, American Municipal Associa- 
tion, on 8S. 2365, filed with his views on 8. 2363 for March 13.) 


UNITED STATES SENATE, 
CoMMITTEE ON [INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN., ON 


BEHALF OF THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


Mr. Smiru. The Chamber of Commerce of the United States favors 
the objective of S. 2365, which proposes a study to determine the share 
and method of payment for highway financing by motor carriers. 
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However, the chamber does not favor assignment of such a broad 
study to the Bureau of Public Roads. 

This is a proposal for an investigation of an important economic 
problem—the extent to which motor carriers should pay the cost of 
public roads. This proposal, however, covers only one phase of the 
problem of financing, construction, and maintenance of public high- 


ways. 

The consideration of such a problem is much broader than that 
proposed in this bill. It is a problem that should be investigated 
from the broadest standpoint, both from the economics of taxation 


and from the still broader concern of building up a most economical, . 


practical highway system, and with proper relations between the 
financial responsibilities of various levels of government. 

The viewpoint of every highway user and highway beneficiary 
should be involved in such an investigation. The Bureau of Public 
Roads has an important place in this problem but represents only a 
part of the much greater problem. 

Since many of the recommendations would have to do with State 
taxation and State highway programs, the States might well cooperate 
with private industry in carrying on the project. We feel that such 
joint direction and financing by the affected interests would be the 
best means of assuring maximum acceptance and application of the 
highway finance study results. Such an approach would also help to 
hold down the expanding Federal budget to the extent of several! 
million dollars. 

Therefore, the chamber urges that the committee disapprove this 
bill in its present form. 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. — 
Present: Senators Johnson of Colorado, Hunt, and Bricker. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
(The following statement was submitted for the record at the close 
of the day’s hearings:) 


STATEMENT OF JOHN J. CoRBETT, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


Bill S. 2365.—The provisions of bill S. 2365 would authorize the Bureau of 
Public Roads to conduct an investigation to determine the portion and type of 
public-road taxes which should be assessed against various types and weights 
of motor carriers. 

The Brotherhood of Locomotive Engineers wishes to be recorded as in support 
of this legislation. 
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Unirep States SENATE, 
CoMMITTEE ON INTERSTATE END FoREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record:) 


STATEMENT OF MANUFACTURING CHEMIsTs’ AssocIATION, INC. 


The Manufacturing Chemists’ Association does not support this bill, S. 2365. 
It believes that while a study of the kind indicated may be desirable, it is doubtful 
that such a study by the Bureau of Public Roads would be productive of results 
that would be generally accepted as authentic. 


Unitrep States SENATE, 
ComMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
map) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and E. 
R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Wiuuiams. The Department of Commerce favors this bill, 
5. 2365, subject to the suggestions and comments made below. 

The bill would direct the Bureau of Public Roads of the Department 
of Commerce to make a complete study and investigation to determine 
(1) the proportion or share of the cost of building and maintaining 
public roads that should be borne in the form of taxes by motor car- 
riers, and (2) in what manner and form such taxes should be levied. 
The Bureau is directed to report the results of such study to the 
Congress as soon as practicable. 

S. 2365 touches on one of the most important unsolved issues of 
national policy today, namely, that of public aids to transportation, 
and the relation between these and the problem of user charges. 
The Department of Commerce urges, first, that these matters be 
approached and solved through the vehicle of an authoritative gov- 
ernmental study or studies, and second, that premised on the full 
facts thus impartially developed and policy fairly and appropriately 
determined on such basis, consideration be given to ways and means 
of consistent application and enforcement of such policy throughout 
the transportation field. 

To this end there is now in preparation a proposal designed to 
specifically direct this Department to make such study or studies, 
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in consultation with the other governmental bodies inter 
and to submit appropriate recommendations to the 
earliest practicable date. This would apply not 
construction, maintenance, and related subjects, but also to the 
fields of air, pipeline, rail, and water transportation facilities and aids 
as well, laying the foundation for a sound and unified policy, and for 
its consistent administration thereafter, Accordingly, our present 


approval of S. 2365 is without prejudice to the above-described 
proposals. 


ested therein. 


only to highway 


In the event active consideration jis given this bill in the pre 
session of Congress, this Department would 
amendments: 

1. In conformity with Reorganization Plan 5 of 1950 
the responsibility and control of Department of Comm 
in the Secretary, and of Reorganization Plan 2] of 1950, vesting in 
him special duties and responsibilities concerning over-all transporta- 
tion-policy matters. substitute for “Bureau of Public Roads,” anc 
“Bureau” wherever used the words “Secretary of Commerce”’ and 
“Secretary,” respectively, 

2. In recognition of the fact that the study 
all phases of public-road use and benefit, 
carriers,’ (which is not defined in the bill): 

In the title of the bill strike out the words “ 
weights of motor carriers,” and insert in lieu there 
classes of road users and beneficiaries,” 

On line 7, page 1, strike out the words “motor carriers,” and insert 
in lieu thereof: “all the various classes of road users and beneficiaries. 

On line 9, page 1, strike out the words “be most equitable and 
practicable,” and insert. in lieu thereof: “assure, as practicably as 
possible, an equitable tax contribution by each class of road user and 
beneficiary.” 

3. In recognition of the interest, qualifications, and competence of 
the State sovernments, and other Federal] agencies in the matter of 
highway use, aids, and charges: Further amend line 3, page 1, of the 
bill to read: “That (a) the Secretary of Commerce, in consultation 
with other Federal agencies and with the State and Territorial! 
governments, is authorized” ete. 

4. In recognition of the dependence of 
pioneering work upon timely and adequate 
able for the proposed project neither from g 
nor from those of the interested units: Add a hew section to the bill 
to read as follows: “Src. 2. There is hereby authorized to be appro- 
priated such sums as may be deemed necessary to carry out the pur- 
poses of this Act.” 

Subject to these comments and rese 
Commerce approves the considered bill, 

Have you any questions, Mr. Chairman? 


The Cuarrman. No. We thank you very much, Mr, Willi 
coming up here. 
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Unrrep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol Building, Senator Edwin C. Johnson of Colo- 
rado (chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The following statement was inserted in the record at the conclu- 
sion of the hearings on April 9:) 


STATEMENT OF RussELL E. SiIncerR, Extcurive Vick PResSIpDENT, AMERICAN 
A UTOMORBILI ASSOCIATION 


AMERICAN AUTOMOBILE ASSOCIATION 
Washington 6, D. C., April 11, 1952. 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
!nited States Senate, Washington, D. C. 

GENTLEMEN: With reference to S. 2365, a bill to authorize and direct the 
Bureau of Public Roads to conduct an investigation and to determine the portion 
and type of public road taxes which should be assessed against various types and 
weights of motor vehicles, the American Automobile Association respectfully 
invites the committee’s attention to the following statement of its position and 
requests that this statement be made a part of the record of the hearings on such 
bill: : 

The American Automobile Association desires to record its support for 8. 2365 
and urges its enactment into law. 

The American Automobile Association has had an historic interest in the 
development of an equitable program of taxation affecting the construction, 
maintenance, and use of the public highways. It is felt that now especially this 
tax program should be planned and administered with the greatest possible care. 
This is so not only because the public roads and highways are vital arteries by 
which the Nation’s great defense program is being fed; but also by reason of th: 
fact that during the vears since World War II substantial changes have occurred 
in the character of the traffic flowing over the public highways. Heavy vehicles 
engaged in commercial transport have greatly increased in number and the total 
mileage they travel and have substantially added to the total cost of highway 
construction and maintenance. 

Figures available from the registration offices of the various States tell some 
of the story with regard to this change in the use of the public highways. It 
is known, for example, that between 1940 and 1950 total registrations of privately 
owned motor vehicles increased from 32 million to 48.5 million; that among 
those vehicles, there were 4.5 million trucks in 1940 and 8.2 in 1950; that the total 
ton-miles moved by truck in 1950 was 21% times that of 1940; and that the aver- 
age load per truck has increased from 3 tons in 1936 to 6 tons in 1950, 

But it is not clearly known exactly what relation these and other figures have 
to the alarming evidence of deterioration not only of our older roads but also of 
superhighways and turnpikes which it had been expected would serve the Na- 
tion for a score of more of years vet to come. In the past, certain State highway 
departments have undertaken studies of the cost of highway construction and 
maintenance as it is related to highway use by various classes of vehicles. These 
studies have invariably proved valuable and the American Automobile Associa- 
tion has joined with others in commending the States for their efforts. But it 
is clear that no study in one State can be considered conclusive for general ap- 
plication among the other States. And this basic limitation can only be avoided 
by undertaking the study of the problem on a national scale 

With this in mind, the American Automobile Association, at its annual meeting 
in 1949, adopted a resolution urging the Bureau of Public Roads and the American 
\ssociation of State Highway Officials jointly to make a determination of the 
additional costs of highway construction and maintenance which would be 
necessary to provide for large and heavy commercial vehicles, above what those 
costs would be for highways suitable for passenger cars and light trucks only; 


, 


} 
he 





842 DOMESTIC LAND AND WATER TRANSPORTATION 


and also to make such additional studies as are necessary and to prepare conclu- 
sions and recommendations as to the equitable sharing of the highway user tax 
load by the various classes of vehicles. 

8. 2365 now offers an opportunity for the realization of the basic objective of 
the project expressed in the foregoing resolution. However, the American Auto- 
mobile Association strongly commends to the Congress the desirability of main- 
taining liaison throughout this study with the highway departments of the 
various States in order that the highest degree of cooperation can be maintained 
in the formulation of recommendations which must inevitably have far-reaching 
influence on both State and Federal tax legislation. Directives for the ac- 
complishment of this end should be incorporated into the text of the bill when 
it is reported back to the Congress for enactment. 

Very truly yours, 
RussExLt E. Sincer, 
Executive Vice President. 


STATEMENT OF CHARLES I, BLarne & Son, TRAFFIC MANAGERS, PHOENIX, ARIZ 


S. 2365 would authorize the Bureau of Public Roads to conduct an investigatio: 
to determine the portion and type of public road taxes which should be assesse« 
against various types and weights of motor vehicles and to report to the Congress 
as soon as possible the results of such investigation and study together with its 
recommendations, if any, for necessary legislation. The subject of taxes of 
motor vehicles using the highways has been in controversy for many years. The 
late Joseph B. Eastman made such investigation and report thereon in his capacit) 
of Federal Coordinator of Transportation in the early 1930's. At that time he 
found that the taxes then levied upon and paid by the motor carriers for hire were 
adequate to cover their use of the highways. However, much time, and many 
on in both the type of roads and motor vehicles, have subsequently taken 
place. 

Therefore, we recommend that our principals support 8. 2365. 


(Norr.—The following statements concerning S. 2365 are filed 
under other bills for April 9. Hugh C. McCarthy, former attorney, 
Subcommittee on Domestic Land and Water Transportation, Senate 
Interstate and Foreign Commerce Committee (under S. 2743); Frank 
A. Leffingwell, secretary-treasurer, Texas Industrial Traffic League 
(under S. 2754).) 
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S. 2366, a Bill To Amend Section 203 (b) of the Interstate 
Commerce Act (Technical Amendment) 


(8. 2366, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 
A BILL To amend section 203 (b) of the Interstate Commerce Act 


Be it enacted by the Senate and House of Representatives of the ('nited States of 
America in Congress assembled, That section 203 (b) of the Interstate Commerce 
Act is amended by striking out “except the provisions of section 204’’ wherever 
appearing therein, and inserting in lieu thereof “‘except the provisions of sections 
204 and 226.” 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings:) 


STATEMENT OF JOHN J. Corpett, NATIONAL LEGISLATIVE REPRESENTATIVE, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


Bill S. 2366.—The provisions of bill S. 2366 would amend the Interstate Com- 
merce Act by adding section 226 to the ‘“‘except the provisions of section 204” in 
section 203 (b) of the act. 

The Brotherhood of Locomotive Engineers wishes to be recorded as taking a 
“neutral” attitude toward bill S. 2366. 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN CoMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 
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STATEMENT OF CHARLES E. BLAINE, TRAFFIC MANAGER, AMER.- 
ICAN NATIONAL CATTLEMEN’S ASSOCIATION, NATIONAL 
WOOL GROWERS ASSOCIATION, TEXAS AND SOUTHWESTERN 
CATTLE RAISERS ASSOCIATION, INC., TEXAS SHEEP AND GOAT 
RAISERS ASSOCIATION, LIVE STOCK TRAFFIC ASSOCIATION, 
AND NATIONAL LIVE STOCK PRODUCERS ASSOCIATION 


Mr. Buaine. 5S. 2366 proposes to amend section 203 (b) of the act, 
relating to the partially exempt motor vehicles, so as to make them 
subject to section 226 of the act, which at present is obsolete as the 
Commission discharged its duty to make an investigation and report 
on the sizes and w eight of motor vehicles more than 11 years ago, as 
stated in the next preceding paragraph. Until section 226 provides 
regulations in conformity with the public interest we are opposed to 
S. 2366 for the reasons hereinbefore stated in connection with S. 2363. 

Therefore, we respectfully but urgently request that S. 2366 be not 
approved. 

(The following statement was submitted for the record:) 


STATEMENT OF MANUFACTURING CHEMISTS’ ASSOCIATION, INC. 


The Manufacturing Chemists’ Association opposes this bill, 2366, whic! 
apparently is introduced to implement 8. 2363, but has farther-re ciaeie effect. 
Assume that 8S. 2363 does not become law, but 8. 2366 does. The effect will be 
to bring under section 226 motor-truck ope rations that are now exempt. 


(Subsequently, on April 7, Terrell C. Drinkwater, president, Los 


Angeles (Calif.) Chamber of C ommerce discusse d S. 2366 and S. 2363 


in a statement submitted for the record. His views will be found in 
the hearings on S. 2363 for that date.) 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washinaton, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-—16, 
United States Capitol Building, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statements were inserted for the record at the con- 
clusion of the hearmgs on April 9:) 


Lerrer From Watrer M. W. Spiawn, CuarrMan, LEGIsLativE ComMITTE! 
INTERSTATE COMMERCE COMMISSION 
Marcu 28, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JonNson: Your letter of January 10, 1952, addressed 


to the members of the Commission and requesting comments and suggestions 
on a bill, S. 2366, introduced by you, to amend section 203 (b) of the Interstate 
Commerce Act, has been referred to our Legislative Committee. After careful 
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consideration by that committee, I am authorized to submit the following com- 
ments in its behalf: 

This bill would amend section 203 (b) of the Interstate Commerce Act by 
including a reference to section 226 alongside each reference to section 204. 
Obviously, this bill presupposes the enactment of 8. 2363. 

Respectfully submitted. 

WatTEeR M. W. Spiawn, 
Chairman, Legislative Committee. 
CuarRuES D. MaAnarFIE. 
Joun L. Rogers. 


STATEMENT OF CHARLES E, BLAINE & Son, TRAFFIC MANAGERS, 
PHOENIX, ARIZ. 


S. 2366 proposes to amend section 203 (b) of the act so as to make the partially 
exempt carriers, including the farmers, livestock producers, merchants, manu- 
facturers, and others named therein, and now subject to the provisions of section 
204 of the act relative to qualifications and maximum hours of service of em- 
ployees and safety of operation or standards of equipment, to also include the 
sizes and weight regulations which it is now proposed by the Congress to write 
into law, as hereinbefore stated, in connection with 5S. 2363. 

We recommend that our principals oppose S. 2366 for the same reasons here- 
inbefore recommended by us that they oppose S. 2363. 
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DOMESTIC LAND AND WATER TRANSPORTATION 
S. 2518, Amending Rate Procedure Before ICC 


[S. 2518, 82d Cong., 2d sess., by Mr. Bricker, Mr. Capehart, and Mr. O’Conor] 


A BILL To amend the Interstate Commerce Act, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Interstate Commerce Act, as amended, 
is amended by adding after section 15a thereof a new section reading as follows: 

“Sec. 15b. Whenever any common carriers subject to this part, acting by re- 
gions, districts, or other appropriate groups (or any express company or sleeping- 
car company acting individually), shall certify to the Commission that they have 
incurred, or are about to incur, increase in wages, costs of materials, or other ex- 
penses, and that the best available estimates of revenues and expenses (including 
such increases) covering the twelve-month period following such certification in- 
dicate that, as a result of said increases, a general increase in rates, fares, or charges 
for the transportation of passengers or property, or both, as set forth in said cer- 
tificate, is necessary to permit said carriers, under honest and efficient manage- 
ment, to earn revenues sufficient to enable them to provide, in the interest of the 
Nation and the general public, adequate and efficient service, establish and main- 
tain sound credit, attract equity capital, take advantage of technological develop- 
ments, and advance and improve the art of transportation, it shall be lawful for 
such carriers to file a schedule or schedules effecting such genera! increase in rates, 
fares, or charges for the transportation of passengers or property, or both, to take 
effect not less than thirty days after such filing, notwithstanding the existence of 
any unexpired orders of the Commission. Said schedule or schedules may be in 
substantially the form which has been generally followed in establishing general 
increases in rates, fares, and charges and may be filed without regard to the rules 
promulgated by the Commission under section 6 of this part for the ordinary 
publication of schedules. To the extent necessary to effectuate the advance, the 
rates, fares, and charges as increased by the said schedule or schedules are hereby 
relieved from the provisions of section 4 of this part. Notwithstanding the pro- 
visions of section 15 (7) of this part, the Commission shall have no power to sus- 
pend the oferation of any such schedule or to defer the taking effect of the in- 
creased rates, fares, or charges established thereby, but any schedule or sched- 
ules filed and made effective in accordance with the provisions of this section 
shall be subject to investigation by the Commission upon complaint or on its 
own motion and to such action by the Commission as, after hearing, it may de- 
termine to be proper under other provisions of this part. If in any such investi- 
gation the Commission, after full hearing, shall determine that any rates or charges 
published in such Schedule or schedules are unjustly discriminatory or unduly 
preferential of or prejudicial to any class or classes of shippers or traffic because 
of exemptions or variations from the increase made in rates and charges generally, 
or shall determine that the rates, fares, or charges published in said schedule or 
schedules will produce revenues in excess of those necessary to enable the carriers, 
under honest and efficient management, to provide, in the interest of the Nation 
and the general public, adequate and efficient service, establish and maintain 
sound credit, attract equity capital, take advantage of technological develop- 
ments, and advance and improve the art of transportation, it may, by appropri 
ate order, require that such schedule or schedules be modified to the extent deter- 
mined by it to be necessary to remove such unjust discrimination or such undue 
preference or prejudice, or to prevent any such excess revenues or both.” 
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DOMESTIC LAND AND WATER TRANSPORTATION 
[S. 2518, 82d Cong., 2d sess.] 
AMENDMENT (IN THE NATURE OF A SUBSTITUTE) 
Submitted March 26, 1952 


Intended to be proposed by Mr. Jounson of Colorado (by request) to the bill 
(S. 2518) to amend the Interstate Commerce Act, and for other purposes, viz: 


Strike out all after the enacting clause and insert in lieu thereof the following: 
That the Interstate Commerce Act, as amended, is amended by adding after sec- 
tion 15b thereof a new section reading as follows: 

“Sec. 15c. Whenever any common carriers subject to this part, acting by re- 
gions, districts, or other appropriate groups (or any express company or sleeping- 
car company acting individually), shall certify to the Commission that they have 
incurred, or are about to incur, increase in wages, costs of materials, or other ex- 
penses, and that the best available estimates of revenues and expenses (including 
such increases) covering the twelve-month period following such certification in- 
dicate that, as a result of said increases, a general increase in rates, fares, or 
charges for the transportation of passengers or property, or both, as set forth in 
said certificate, is necessary to permit said carriers, under honest and efficient 
management, to earn revenues sufficient to enable them to provide, in the in- 
terest of the Nation and the general public, adequate and efficient service, estab- 
lish and Maintain sound credit, attract equity capital, take advantage of tech- 
nological developments, and advance and improve the art of transportation, it 
shall be lawful for such carriers to file a schedule or schedules effecting such gen- 
eral increase in rates, fares, or charges for the transportation of passengers or 
property, or both, to take effect not less than thirty days after such filing, not- 
withstanding the existence of any unexpired orders of the Commission. Said 
schedule or schedules may be in substantially the form which has been generally 
followed in establishing general increases in rates, fares, and charges and may be 
filed without regard to the rules promulgated by the Commission under section 
of this part for the ordinary publication of schedules. To the extent necessary 
to effectuate the advance, the rates, fares, and charges as increased by the said 
schedule or schedules are hereby relieved from the provisions of section 4 of this 
part. Notwithstanding the provisions of section 15 (7) of this part, the Com- 
mission shall have no power to suspend the operation of any such schedule or to 
defer the taking effect of the inereased rates, fares, or charges established thereby 
but any schedule or schedules filed and made effective in accordance with the 
provisions of this seetion shall be subject to investigation by the Commission 
upon complaint or on its own motion and to such action by the Commission as, 
after hearing, it may determine to be proper under other provisions of this part 
If in any such investigation the Commission, after full hearing, shall determine 
that any rates or charges published in such schedule or schedules are unjustly 
discriminatory or unduly preferential of or prejudicial to any class or classes of 
shippers or traffic because of exemptions or variations from the increase made in 
rates and charges generally, or shall determine that the rates, fares, or charges 
published in said schedule or schedules will produce revenues in excess of those 
necessary to enable the carriers, under honest and efficient management, to pro- 
vide, in the interest of the Nation and the general public, adequate and efficient 
service, establish and maintain sound credit, attract equity capital, take ad- 
vantage of technological developments, and advance and improve the art of 
transportation, it may, by appropriate order, require thatesuch schedule or 
schedules be modified to the extent determined by it to be necessary to remove 
such unjust discrimination or such undue preference or prejudice, or to prevent 
any such excess revenues, or both. In any such investigation by the Commis- 
sion, upon complaint or upon its own motion, the burden of proof shal! be upon 
the carriers as to any question of the reasonableness of such rates, fares and 
charges, or as to any question of unjust discrimination or undue prejudice be- 
cause of the exemption from increase in whole or in part of any particular com- 
modity or particular class of traffic, or because of variation in the increase made 
on particular commodities or particular classes of traffic from the increases made 
in rates, fares and charges generally. The burden of proof as to any question of 
unjust discrimination or undue prejudice shall likewise be upon the carriers i 
any region, district or other appropriate group, wherever such carriers shall hav 
made larger increases in their region, district or group than those made by car- 
riers in any other region, district or group. The Commission shall give prece- 
dence to any such investigation over any other matters pending before it. Nothing 
in this section shall be construed to limit the right of any shipper to reparation 
under anv other provision of this Act.” 
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[S. 2518, 82d Cong., 2d sess.} 
AMENDMENT (IN THE NATURE OF A SUBSTITUTE) 
Submitted April 1, 1952 


Intended to be proposed by Mr. JouHnson of Colorado (by request) to the bill 
(S. 2518) to amend the Interstate Commerce Act, and for other purposes, viz: 


Strike out all after the enacting clause and insert in lieu thereof the following: 
That the Interstate Commerce Act, as amended, is amended by adding after 
section 15b thereof a new section reading as follows: 

“Src. 15e. Whenever any common carriers subject to this part, acting by 
regions, districts, or other appropriate groups (or any express Company or slee ping- 
car company acting individually), shall file a petition with the Commission 
certifving that they have incurred, or within the immediate future will incur, 
increase in wages, or increased costs of materials and supplies, which according 
to the best available estimates of revenues and expenses (including such increases ) 
covering the twelve-month period following the filing of such petition indicate 
that, as a result of said increases, a general increase in rates, fares, or charges for 
the transportation of passengers or property, or both, as set forth in said petition, 
is necessary to permit said carriers, under honest, economical, and efficient manage- 
ment, to earn revenues sufficient to enable them to provide, in the interest of 
the Nation and the general public, adequate and efficient service, establish and 
maintain sound credit and attract equity capital, the Commission shall within 
thirty days after the filing of such petition enter an interim order and findings, 
with or without a hearing, authorizing such increases to become effective under 
master tariffs or other schedules published to become effective on not more than 
ten days’ notice to the public, as in its opinion are appropriate or necessary under 
honest, economical, and efficient management to provide revenues sufficient to 
enable the carriers to provide adequate and efficient service, maintain sound 
credit and attract equity capital. Within sixty days thereafter, the increases in rates, 
fares, or charges shall be the subject of further investigation and the Commission 
shall proceed with the final disposition of the cause in accordance with the sub- 
stantive provisions and powers granted it under other provisions of the Act: 
Provided, That if upon the final disposition of the issues involved in such pro- 
ceeding, the increases in rates, fares, or charges as finally determined by the 
Commission are less than the increases in rates, fares, and charges authorized 
by such interim order, the carriers shall upon demand without further action 
by the Commission make refunds upon any shipments on which the interim 
increases exceeded the maximum increases authorized in the final decision and 
report of the Commission.” 


[S. 2518, 824 Cong., 2d sess.] 
AMENDMENT (IN THE NATURE OF A SUBSTITUTE 
Submitted April 10, 1952 


Intended to be proposed by Mr. Johnson of Colorado to the bill (S. 2518) to 
amend the Interstate Commerce Act, and for other purposes, viz: Strike out 
all after the enacting clause and insert in lieu thereof the following: 


That the Interstate Commerce Act, as amended, is amended by adding after 
section 15a thereof a new section reading as follows: 

“Sec. 15b. Whenever it shall appear to the Commission that any common 
carriers subject to any part of this Act are about to incur increases in their operat- 
ing expenses of such size and nature as to render the revenue from their existing 
rates, fares, or charges insufficient to enable them to provide adequate and efficient 
transportation service under honest, economical, and efficient management upon 
a showing of an immediate and urgent need for expedited action in the public 
interest, the Commission with or without a hearing and with or without the making 
of a report may authorize such carriers to file a schedule or schedules making 
such general increase in their rates, fares, or charges as in its judgment are neces- 
sary to enable them to provide adequate and efficient transportation service, 
subject to such conditions as it may deem desirable. Such schedule or schedules 
shall take effect not less than thirty days after posting and filing, notwithstanding 
the existence of any unexpired orders of the Commission, and may be in substanti- 
ally the form which has been generally followed in making general increases in 
rates, fares, and charges, conformable to rules to be prescribed by the Commission 





850 DOMESTIC LAND AND WATER TRANSPORTATION 


for the publication of schedules under this subsection. To the extent necessary 
to effectuate their establishment, the rates, fares, and charges as increased by the 
said schedule or schedules may be temporarily relieved from the provisions of 
section 4 of this part ' Such rates, fares, and charges shall not be deemed to hav: 
been prescribed by the Commission but shall be subject to investigation by i: 
upon complaint or on its own motion and to such action as, after hearing, it may 
consider proper under other provisions of this Act applying to the determination 
of lawful rates.” 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Monday, March 3, 1952. 

The committee met, pursuant to call, at 10 a. m. in the Caucus 
Room, Senate Office Building, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, O’Conor, Tobey, Capehart, 
and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF JACK GARRETT SCOTT, GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF MOTOR BUS OPERATORS 


Mr. Scorr. If we understand this bill correctly, it applies only to 
the railroads, and would grant them the right to effectuate genera! 
increases in their rates, fares, and charges within 30 days or more 
after the filing of appropriate schedules and without power in the 
Commission to suspend. The Commission would be given the right 
to investigate the new rates and fares after they have become effec- 
tive, and, after hearing, to take such action in the premises as it de- 
termines proper. 

Mr. Scorr. Our industry has,long advocated more speed on the 
part of the Commission in rate and other cases. Increases in wages 
and other costs cannot be suspended or delayed by carriers, and often 
delays in approving comparable increases of rates or fares present 
grave dangers to the welfare of the carriers and the national transpor- 
tation system itself. 

Such increases in costs and their resulting threats to the welfare of 
carriers and ultimately the public are not peculiar to the railroads. 
They exist in the case of all regulated common carriers. It is our 
view, then, that if this proposed change in the law is desirable or 
necessary in the case of rail carriers, it is equally desirable and neces- 
sary in the case of motor carriers. If it is to be approved, we urge 
therefore, that it be expanded to cover common carriers by mtoor 
vehicle subject to part II of the act. 

Some carriers have expressed the fear that the bill, as drafted, would 
prove to be an instrument whereby the railroads could engage with 
impunity in the selective cutting of rates or fares, however destructive 
they may be to others. I must confess that I am not certain whether 
this result would or could flow from the bill, if enacted, but, if such a 
result is possible, we urge that adequate safeguards be adopted to 
prevent this dangerous and destructive practice. 

We very gratefully appreciate, gentlemen, the opportunity which 
you have given us. 
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Senator Bricker. There is no question but you should get the 
advantage of economic necessities that arise out of increased cost, 
over which the carriers themselves—yourselves as well as others— 
have no control. 

Mr. Scorr. That is what we tried to avoid in the last statement that 
I made, and that is, let us not have any rate wars. 

Senator Bricker. They hurt the public interest as well as everybody 
else’s. 

Mr.Scorr. Yes, sir. 

The CuarrMan. Thank you very much, Mr. Scott. You have been 
very helpful to the committee in your analysis of these various bills. 


STATEMENT OF EDGAR S. IDOL, GENERAL COUNSEL, AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Mr. Ivou. I think perhaps the most important piece oi iegislation 
before this committee now is S. 2518. 5S. 2518 would eliminate the 
delay encountered under present law in raising railroad rates to com- 
pensate for unavoidable increases in operating costs. The financial 
difficulties to which the railroads have been subjected as a result of 
these delays are set forth in great detail in the record of hearings under 
Senate Resolution 50 and are ably summarized in the progress report. 
To the extent that this bill would eliminate delays in making essential 
rate increases, it has our full support. 

However, we think the bill is too narrow in its application, and that 
it has a number of important defects which should be removed by 
amendments. As to breadth of application, we think the provisions 
of the bill should be made applicable to all regulated common carriers. 
There are two reasons for this recommendation, either of which is, we 
think, sufficient to support our recommendation. 

First, a competitive situation between different types of carriers 
frequently makes it impossible for one to increase the general level of 
its charges unless similar increases are permitted to competing types of 
carriers Within a reasonable period of time. 

Gentlemen, if this bill were made applicable only to railroads and 
not to motor carriers, it is quite possible that motor carriers would find 
it impossible to increase their rates as their costs increase within the 
time which would permit railroad increases on that portion of the 
traffic that is competitive. 

Second, we submit that relief from undue delay is even more essen- 
tial to common motor carriers than to the railroads, at least during 
periods of high traffic volume. I want to present for your considera- 
tion the income record of class I intercity motor carriers of property 
for the years 1939 through 1950. I would say here that these data 
that I am presenting were taken from official reports of the Interstate 
Commerce Commission, the Q-800 series. From 1939 through 1941, 
average operating ratios ranged from 95.1 to 95.6 percent. Something 
less than 5 percent margin before taxes out of gross revenues. 

In 1942, the first year of World War II, the average operating ratio 
dropped slightly, to 94.7 percent, but steadily ascended to 96.9 in 
1943, 97.9 in 1944 and 99.8 in 1945. That is two-tenths of 1 percent 
margin out of gross volume of business before taxes. 

A substantial improvement was achieved in 1946, and since 1947 
operating ratios have been kept below 95, although they have never 
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reached levels which the Commission has found to be reasonable. 
With the beginning of the present emergency situation, motor carrier 
operating ratios started climbing again. 

During the war years, when traffic volume was at its highest level 
the need for adequate service the greatest in the country’s history, and 
railroad earnings the best in recent years, for-hire motor carriers were 
in the worst possible financial state. In fact, although motor carriers 
as a whole earned two-tenths of 1 percent on their gross revenue in 
1945, the industry as a whole lost over $3,000,000 in that year after 
income-tax payments. 

Senator Bricker. How do you account for that when the traffic 
was so high? 

Mr. Ivo. The inability to get increases through. 

Senator Bricker. The same thing that vou are talking about? 

Mr. Ipou. Yes, sir. The carriers during those years could haul all 
the business they could get. They applied for increases and they were 
delayed through the same procedures by which the railroads are 
delayed. 

I assure the committee that the failure of the carriers to earn a 
profit was not due to their unwillingness to increase their rates. But 
they had to follow the same procedures, and with the same opposition, 
that the railroads experience im increasing their rates. 

In addition, the heavy increase in traffic volume which preserved 
railroad revenues did not and could not have the same beneficial effect 
upon motor carriers. A motor carrier who cannot get traffic can 
reduce unit operating costs to a much greater extent than the rails 
are able todo. By the same token, increased traffic for motor carriers 
means increased unit costs in almost direct proportion to increased 
revenues. 

So, during periods of high traffic volume which ordinarily accompany 
emergencies and inflationary periods, motor carriers are in desperate 
need of relief from delay in increasing their revenues to compensate 
for increased costs. Your motor carrier has the fixed portion of his 
expense which is quite small compared to gross revenues. In many 
cases it runs not over 15 or 16 percent. So that he can, over a period 
of time, expand or depress his unit costs to accommodate himself to 
traffic volume. 

But when he gets increased cost, his total costs go up at a much 
faster rate than the railroads which have a relatively high fixed and 
relatively low unit cost or controllable cost. 

We urge the committee to make the relief here proposed applicable 
to common carriers by motor vehicle. 

Senator Bricker. The whole procedure down there was adopted 
at a time when there were not intense competitive factors that you 
have at the present time to take care of increasing rates. 

Mr. Ipou. That is right, and I think without the inflationary 
pressures. That type of system does not work too badly where a 

carrier can spend 2 or 3 years adjusting rate levels. But where he 
has to step it up every 2 or 3 months to meet inflationary levels, it is 
too slow. 

T should now like to direct the attention of the committee to re 
provisions of the bill which we think should be amended. First, 
will be noted that the general provisions of the bill would complete “ 
remove the authority of the Commission to pass upon the reasonable- 
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ness of increases proposed until months or years after they have gone 
into effect. By that I mean that you have nothing but the complaint 
procedure left. By the time the Commission passes upon the reason- 
ableness of a particular increase, it will be anywhere from a year and 
a half to 3 years before the reason is determined. We believe this 
change goes much too far. 

If the bill were approved without amendment, there would be no 
sound reason for the retention of section 5 (a) of the Interstate Com- 
merce Act, which in effect protects collective rate making by carriers 
from attack under the antitrust laws. The basic and very sound 
theory behind section 5 (a) is that collective rate making is no threat 
to the public interest so long as it is controlled by the Interstate 
Commerce Commission. 

Senator Bricker. That is the Bulwinkle bill. 

Mr. Ipou. Yes, sir. If the Commission’s control is eliminated, 
there is obviously no reason for the protection afforded by section 5 (a) 

Senator Bricker. What recommendation do you have there? 
What protection? 

Mr. Ipot. I think it would be to give the Commission such authority 
to keep the increase in line with the increased costs which are certified 
to and can be proven by the applying carriers. They would have, 
in effect, substantially the same authority that the price stabilization 
people now exercise over other types of increases. In other words a 
quick check to determine the accuracy of the carriers’ estimates. 

Senator Bricker. Of course the collective rate making does not 
always involve increases. 

Mr. Ipou. Of course it does not. It can involve reductions just 
as well. That point I will bring up a little bit further on. Second, 
with respect to the inability of the Commission to control any increase 
is that there is no sound reason for exempting common carriers from 
the control of the Office of Price Stabilization, if you remove Com- 
mission’s control over the rates. The legislative history 

Senator Bricker. We hope that does not continue too long. 

Mr. Inout. We hope it does not, Senator. But 1 cannot see its end 
at the moment myself. 

Senator Bricker. | am referring to the Office of Price Stabilization. 

Mr. Inout. The legislative history of section 402 (e) (v) of the 
Defense Production Act clearly shows that rates charged by common 
carriers were exempted from price stabilization only because of the 
authority of the Commission to exercise similar control. We see no 
point in transferring price control from the Interstate Commerce 
Commission to the Office of Price Stabilization, and we fee! certain that 
transfer would be made if S. 2518 were enacted without amendment. 

In addition to these points, we think the bil! is completely unfair 
from the standpoint of shippers, in that it eliminates, for practical 
purposes, maximum rate regulation, but at the same time continues 
maximum rate regulation. The point is made in the progress report 
that the era of monopoly in transportation is passed, and that with 
_ exceptions competition can be relied upon to keep rates down to a 

easonable level. It is quite true that competition serves to keep rates 
an non many commodities and in many areas. But there are many 
other commodities, and many areas, in which there is no effective 
competition to protect the public against unreasonably high rates. 
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So we think the bill should be amended to allow the Commission 
to check the carriers’ estimates as to the amounts by which their costs 
have been increased, and to require reduction in proposed increases if 
the estimates are overstated. 

So far as we know, there has never been an accurate analysis of rail 
traffic as a whole, designed to show how much is subject to competition 
and how much is not. 

Senator Bricker. That would be very helpful and constructive if 
we could have that. I doubt if it is possible in any way to get accuracy 
on that. 

Mr. Ipox. I would like to have you fellow me closely on this next 
paragraph. We have done the best we can on this. 

Senator Bricker. It is getting late now. 

Mr. Ipo.. However, A. ‘T. A. undertook the task of analyzing the 
competitive motor-rail situation last year, and prepared an exhibit 
containing the best information mire we to us which was introduced at 
the recent hearing before the Interstate Commerce Commission in 
Ex Part No. 175. For our basic data, we relied upon requests for 
suspension filed with the Interstate Commerce Commission by motor 
carriers, protesting rate reductions proposed by railroads. 

The study covered all such reductions proposed during the past :} 
years, and by use of recognized statistical procedures, the basic data 
were used to identify that portion of total railroad revenues derived 
from traffic subject to competition by highway. I have, Senator 
Bricker, supplied copies of that exhibit and also copies of an explana- 
tory statement by our witness in Ex Parte No. 175. I am not asking 
that those be made a part of this record because they are voluminous. 
They are, however, available to you and to other members of the 
committee. 

The CuarrMAan. We would like to have them, not to go into the 
record but for our information. 

Mr. Ipot. I have supplied them. I would like, Mr. Chairman, to 
incorporate into the record this brief table. This is a very brief sum- 
mary of the summary of the exhibit. 

(The document referred to follows:) 


Behavior of rail carload revenues derived from “reduced rate’ traffic compared with 
“normal rate’’ traffic by origin rate territories 1948-50 
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Mr. Ivo. It is conceded that the study is, at best, a rough out- 
line of the competitive situation expressed in terms of railroad traffic 
affected. But, even allowing for a wide margin of error, it clearly 
demonstrates that by far the greater portion of railroad revenues are 
derived from traffic not competitive with motor transportation. 

The exhibit also serves as a guide to the extent to which the rail 
carriers have gone in attempting to destroy motortruck competition. 
Two hundred and sixty-three proposed rates reductions were pro- 
tested by motor carriers. Of these, 71 were suspended. Of the sus- 
pended reductions, 18 affected tobacco rates; 29, petroleum products; 
7, liquor; and 4, automobiles. The number of requests is not neces- 
sarily indicative of the proportion. The four requests on automo- 
biles covered a very substantial proportion of all of the automobile 
traffic of the country. Our exhibit relates and ties down the par- 
ticular proportion of the traffic affected in terms of revenue. The 
most important rate reductions affect traffic handled by highly 
specialized motor carriers, who have little or no opportunity to con- 
tinue in business if they are forced out of their particular field. For 
example, rate reductions proposed on petroleum products throughout 
the United States affected about 85 percent of the total petroleum 
traffic on the rails. 

We introduced this exhibit before the Interstate Commerce Com- 
mission in support of the proposition that the Commission should not 
permit the railroads to make exceptions on competitive traffic in 
publishing any general increases which might be authorized. We 
pointed out that, in a period of 3 or 4 years of inflation, it would be 
quite possible for the railroads to eliminate from general percentage 
increases the rates on highly competitive traffic; and that after such 
a period the depressed level of rail rates on that competitive traffic 
might very well have destroyed the possibility of any truck competi- 
tion, without regard to, or even in defiance of, the national trans- 
portation policy. 

We further pointed out that this depressed rate area would have 
been made effective without any possibility of action by the Com- 
mission, unless the railroads were ordered to make no exceptions 
except those specifically approved by the Commission. 

The foregoing explanation leads up to our second important pro- 
posal for an amendment to S. 2518; we urge that the Commission be 
directed to require any carriers proposing a general increase to apply 
that increase, with reasonable generality, to all traffic handled by 
the applicant carriers. 

In summary, we believe S. 2518 should be amended in three im- 
portant respects: 

1. The provisions of the bill, as amended, should be made applicable 
to regulated motor carriers, and possibly to water carriers and freight 
forwarders, as well as to rails. 

2. The bill should be amended to provide that such carriers may 
file with the I. C. C. a notice of intention to increase rates, accompanied 
by a certified statement of increases in cost already effective or certain 
to become effective prior to the date of the increased charges 
proposed ; 

3. The Commission should be directed to review such notices of 
intention and statements of increased costs, and within 30 days 
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determine whether such estimate of increased costs is reasonable; 
the Commission should further be directed to determine whether the 
proposal contemplates application of increased rates on a proper basis 
to all traffic handled by the petitioning carriers; 

4. Upon a negative finding on either of these points, the Commis- 
sion should be directed to modify the carrier’s notice of intention by 
order, specifying errors found and changes required in publication of 
the increased rates. 

These amendments would still allow common carriers badly needed 
relief from delay in raising their rates to offset unavoidable increases 
in costs. They would preserve in the Commission the regulatory 
power essential to protect the public against unreasonable charges, 
and to protect carriers against unreasonably destructive rate com- 
petition. 

We urge the committee to approve the bill with these amendments. 

I have just prepared our specific recommendation as to how S. 2518 
should be worded. Ido not have a large number of copies. I would 
like to have the original inserted in the record. 

The CHarrMan. That amendment may go into the record at this 
point. 

(The document referred to follows:) 

mc to. = 

(b) Whenever common carriers subject to parts I, II, or III of the Interstate 
Commerce Act or any group of such carriers incur or are about to incur substantia! 
increases in operating costs, such carriers may file with the Commission notice of 
intention to increase the then effective rates, fares, or charges. 

After determination by the Interstate Commerce Commission, made with or 
without hearing, that (1) the carriers’ estimates of increases costs are reasonabl\ 
correct; (2) the proposed increases are necessary to offset such increased costs, and 
(3) that any proposed increase in freight rates or charges will apply to all kinds 
and classes of freight traffic handled by the petitioning carrier or carriers so that 
each kind and class will bear its proportionate share of the increase, new tariffs or 
amendments to existing tariffs incorporating the proposed increases (or such 
modification thereof as may have been found justified by the Commission) may 
be filed to become effective upon not less than one day’s notice and shall not. be 
subject to protest or suspension. 

Within thirty days after the filing of any such notice of intention, the Commis- 
sion shall enter a report and findings with respect to the three issues defined above 
If in such findings the Commission affirmatively determinates that the carriers 
estimates of increased costs are unreasonably high, or that the proposed increases 
are greater than necessary to offset such increased costs, or that any proposed 
increases in freight rates and charges do not apply to all kinds and classes of 
freight traffic so that each such kind or class will bear its proportionate share of 
the increase, the said findings shall be accompanied by an order modifying th 

said notice of intention to the extent necessary to give effect to such findings and 
permitting the proposed increases to become effective as modified; otherwise the 
increases proposed in the notice of intention shall be permitted to become effective 

If findings and order are not entered by the Commission within thirty days after 
the filing of any notice of intention, the increases proposed in such notice shall be 
permitted to become effective after the filing of new tariffs or tariff amendments 
upon not less than one day’s notice, and shall not be subject to protest or suspen 
s10Nn. 

Rates, fares, or charges increased in accordance with the provisions of this 
section shall be the subject of further investigation and, after hearing, to modifi- 
cation or other action by the Commission in accordance with the powers granted 
it under the Interstate Commerce Act. 

Sec. 216. * * * 

(k) The provisions of section 15 (b) of part I shall apply to common ¢arriers 
subject to this section, and shall be construed as an exception to the application 
of this section under the circumstances noted therein. 
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Unirep Staves SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding 

Present: Senators Johnson of Colorado, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, 
assistant clerk of the committee. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE 
AMERICAN WATERWAYS OPERATORS, INC. 


Mr. THompson. 8. 2518: The domestic water carriers in general 
are opposed to the enactment of S. 2518, oxinaipelliy for the reason 
that the Interstate Commerce Commission now has the authority 
contemplated thereunder, although admittedly it seldom, if ever, uses 
such authority. 

Specifically such authority is found in section 15 (7) of the Inter- 
state Commerce Act, as amended, which section authorizes the 
Commission, at its discretion, to suspend any new rate or rates. 
Accordingly if general increases are requested by the railroads and - 
Commission feels that they should become effective immediately, 
can refuse to exercise its discretion, thus permitting the increased in 
to become effective on 1 day’s notice. 

The language of 5. 2518 is such that the Commission is restricted 
with respect to the kind of finding it can make, which is entirely 
contrary to all other authority that the Commission has for issuing 
orders relating to freight rates. 

Obviously, water carriers and operators are anxious, as are the 
railroads, to reduce the time lag between increased operating costs, 
including wages and other operating expenses and increased fre ight 
rates, for both railroads and other carriers subject to the Interstate 
Commerce Commission. However, they do not believe that the 
proposal contained in S. 2518, as introduced, will be of material 
assistance. 

This bill, in fact, could conceivably operate to the serious detriment 
of water carriers in the transportation of certain commodities that 
move in substantial volume on either joint rates with rail carriers or 
on proportional rates with the railroads. Thus, neither shippers nor 
water carriers would be materially assisted in this serious problem of 
keeping freight rates in harmony with transportation costs by the 
enactment of S. 2518, but they could be seriously penalized thereby 
as would both the public interest and the national defense. 

For these reasons, it is hoped that S. 2518 will not be favorably 
reported. 
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Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. S. 2518 would, under specified conditions, permit the 
certification to the Commission by rail carriers of data relative to 
increased expenses and prospective revenues for an ensuing 12-month 
period and would ailow them to lawfully file a schedule of rates to 
become effective on 30 days’ notice, which would permit the earning 
of an adequate return by the rail carriers, notwithstanding any out- 
standing orders of the Commission to the contrary. Such action is 
without prejudice to Commission investigations on its own motion or 
on petitions to correct any inequalities which might arise and to re- 
move discriminations. 

In this period of rapidly rising costs, the rail carriers have suffered 
immeasurably from the lag between the necessity for increases becom- 
ing apparent and the date such increases can be made effective, due 
to the long processes required under existing statutes and practices 
of the Commission. 

The over-all result has been that the rail carriers have earned 
substantially less than a fair return since the close of World War II 
and, unless some immediate relief is had, are likely to continue to do 
so unless the price inflation is abruptly halted. 

Senator Torry. Is that a fair statement in your judgment, that 
“The over-all result has been that the rail carriers have earned sub- 
stantially less than a fair return since the close of World War II.” 
When I look at some of the railroad companies and some of the lush 
earnings they made there are some amazing disclosures, tremendous 
earnings. 

Mr. Hoop. The rail carriers have earned since the close of World 
War II, about 4.22 percent. They have earned in the last 12 months 
about 3.33 percent. In all other forms of utilities somewhere around 
6 percent or better is considered a fair return. There are individual 
carriers earning much more than the average, of course, but for every 
one of those there is a carrier earning little or nothing. In fact, we 
have a few more or less important carriers earning a deficit. Long 
Island Railroad is one borrible example. They had a deficit of 
$5,000,000. 

Senator Tosry. Do not mention them. That was a slaughter of 
innocents. 

Mr. Hoop. That is a rather new thing to happen on the Long 
Island. They had an excellent record up until 6 months ago, but 
they had bad earnings for 30 years. 
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The CHarrMAN. Does not this transfer the rate-making power from 
the ICC to the railroads themselves? We have had several witnesses 
in here already objecting to this bill—we had one witness representing 
barge lines. He said, “As railroad rates increase our business in- 
creases.”” We had a witness yesterday discussiag a certain kind of 
agricultural shipment and he said that as railroad rates increase they 
are using trucks more than heretofore. This concerned nursery 
stocks. 

Mr. Hoop. My next couple of paragraphs make a general answer 
to that, Mr. Chairman, but specifically it must be admitted that every 
time you add a penny or a percentage point to the selling price of 
anything, you reduce the market. That will apply to a stick of candy 
or an automobile or a service like rail transportation. It also must be 
admitted that if anybody in the world ought to know where his net 
income lies with regard to price level, it should be the people in the 
business, and if they want to commit economic suicide, I urge that the 
Commission let them try it once. 

The CuarrMan. I cannot agree with that being in the public interest 
at all. 

Senator Tosry. What about the security holders? 

Mr. Hoop. Of course if anybody is responsible to security holders 
it is the management. 

Senator Tospry. Yes; 1 know, but are you going to let them do what 
they want to with no regard to the security bioldees and the return 
on the invested capital? 

Mr. Hoop. In my entire life which has been devoted to the railroad 
industry, I have been hearing about the Commission’s omnipotence in 
determining exactly what the rate level ought to be. I would not say 
that they have been any more wrong about it than anybody else, but 
here in the last several years of rapidly rising costs, the Commission 
has undertaken to hold the revenue of the railroads down to a point 
which approaches confiscation. 

It has not been in the public interest. Admittedly, my statement 
is partly hindsight, but it was fairly well evident, just as it is evident 
today, when there is a request pending—and oral argument was 
concluded as late as last Friday for about a 7.2-percent further rate 
increase for the railroads—that even that will not earn a fair return, 
and I do not think it is even debatable that it will reduce net income 
any. . 

Yet there is no certainty and if past experience is any criterion, 
there is no probability that that increase will be granted in full. I 
think that is regulation carried too far. ’ 

As I stated before, I believe that if these railroads, in asking for 
this 7.2-percent further increase in freight rates, are wrong, it can be 
demonstrated in a matter of 60 or 90 days that they are wrong, they 
themselves ought to be able to quickly correct their tariffs for which 
they have ample authority, and without any Commission proceeding, 
or the Commission itself can enter any kind of an investigation or 
any number of them with respect to commodities or areas, and I 
would like to see it tried once. Let us find out if these railroads 
know how to price their product. 

The Cuarrman. The difficulty is that raising rates is not the 
answer to a great many problems. As you have pointed out, pricing 
yourself out of the market is the quickest way to suicide that I know 
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for any service or industry. That is what has been happening. 
The public does have an interest in not permitting the railroads to 
commit suicide and it seems to me that the shippers also ought to 
have some consideration here and they will not get it under this bill. 

The shipper is left out in the cold. He has no voice at all. Pre- 
sumably, when the matter is determined by the ICC, the shipper does 
have an opportunity to try to save his own life, because if you price 
vourself out of the market you are pricing your service out of the 
market to a shipper, and you might very well not only destroy your- 
self and commit suicide, but you might murder him, so it is a pretty 
big question. 

Perhaps something ought to be done to expedite determination by 
the ICC so that these rate cases would not go on forever, but too 
many railroads think now that the solution to all of their problems 
is simply to go out and boost rates. When they do that it is going 
to be a bad thing. Then there is one other point. 

We are supposed to have price controls. They do not work very 
well, never have worked very well, and they are not working very 
well at the present time. Nothing affects prices much more than 
railroad rates, so if you attempt to have price controls and a free and 
easy system for increasing railroad rates, you are going to have 
difficulty there, too. 

Mr. Hoop. Chairman Johnson, I think your comments come in 
two categories, first the effect on the carriers and second the effect 
upon the shippers. The carriers are slowly, by attrition of net 
income, being directed toward Government control and operation 
Certainly that will not be in the public interest. The one hope to 
keep that from happening for the railroads is to equip themselves 
with the latest and fullest quantity of the most improved locomotives 
and other devices so as to economically render a service that is in 
demand. 

The only way you can make those capital investments which in the 
last couple of years have amounted to $6}; billion—I should say in 
the last years since the war—$6} billion have gone into railroads for 
that type of investment. There should have been twice that much 
and there should be twice that much in the next 10 years, and the 
only way we can obtain that money is to earn a reasonable return 
which will permit our securities to sell and our equities to sell. 

When that happens we will be in a position to render the best pos- 
sible service in every way—speed, safety, freedom from damage, and 
economical cost. At that time, as to any commodity of any locations 
as to any form of transportation—air, highway, water, pipeline, if 
superior, we will be out of the picture and deservedly so. We have 
no right to any transportation that we cannot render better than any- 
body else or at least equally well, and that is true with all of them. 

Now as to the effect on the shipper, you say that the shipper is out 
in the cold on this bill, but to me that is inconsistent with the fact 
that the carrier is pricing the life out of the market. If there is an- 
other form of transportation available to the shipper which he can 
and will use, thus taking the traffic away from the rail carrier, then 
the shipper has not been materially hurt. 

He has been hurt some or he would not have previously been using 
the railroad, but he has not been hurt too bad, because 7.2 percent 1s 
not going to hurt anybody too bad. 
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Your statement that nothing contributes anything more to pricing 
than freight rates is one of relative truth on low -grade commodities 
like coal. Transportation constitutes maybe as much as 30 or 40 per- 
cent of the selling price of a ton of coal, in the distance, but when you 
come to the country as a whole, only 7 cents out of a dollar is trans- 
portation in any form whatever. Now you increase that 7 percent 
and it is easy to figure that is less than 5 mills on the selling dollar. 
That is hurtful, certainly, but it cannot be determining. 

The Cnarrman. A truck transportation witness suggested that what 
the railroads would do under this kind of a provision is increase the 
rates on noncompetitive commodities and not increase them in com- 
petitive areas. That is, they might even decrease them. Where they 
had really vigorous truck transportation between two points they 
would reduce the rates there, and then, where they had no competi- 
tion in transportation on commodities where there was no competition 
such as coal and wheat and agricultural products generally, they might 
well raise those rates, so they would have the over-all rate that vou 
speak of and take care of their competitors at the same time. 

Is there any force to that argument? 

Mr. Hoop. As the fellow said, “‘I am glad you asked me that there 
question.” ‘Truckers might have something come home to roost on 
that. For 30 years the truckers have been picking and choosing their 
commodities. They have contrived through rates, minimum wages, 


shortage of equipment, embargoes, and just plain subterfuge, to avoid 


handling any commodity on which the net return is at a low level, 
and if that is going to be the result of this bill, I am for it. 

In other words, if they are going to have to take on their share of 
lamp chimneys and mattresses ‘which the *y have left to us, I think it is 
a timely bill, but getting back to a more serious vein: Section 3 pro- 
hibits discrimination as between commodities and as between localities 
under similar circumstances. How in the world is a railroad going to 
make a rate on a scale—let us say on dressed poultry from the Rock- 
ingham district in Virginia—that will retain that business to the rails, 
and refuse a competitive rate—I mean a comparable r ate under the 
nondiscriminatory clause, to poultry coming out of Texas? 

It cannot be done and it should not be done. That is the principal 
criticism of the railroads’ inflexible, to a large extent, rate scales. 
We cannot touch the tiniest bit of a rate applicable to a 50-mile haul 
without danger of upsetting a whole scale of territorial rates on the 
same commodity and related commodities, and that same principle 
will prevent any such rating as is here talked about. 

The Cuarrman. We have had a great deal of difficulty in the United 
States over sectional differentials in rates. For instance, the West 
and the South traditionally have suffered from higher freight rates 
than the Northeast. 

Would this bill permit that sort of a wrong to continue—that sort of a 
discrimination? 

Mr. Hoop. It would not, Senator. 

The CHarrMan. Why would it not? 

Mr. Hoop. Because of an outstanding order now which has leveled 
those rates, in substance. In the first place I cannot agree with you 
that the South and the West have suffered, and you will find that most 
of the students in your own country and in the South will agree that 
the rates which move the traffic, where raw materials predomirfated, 
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were on a lower basis than they were in the East, and the rates that 

were complained about, the class rates, were in fact paper rates moving 
less than 2 or 3 percent of the total tonnage moving. But regardless 

of that, by an order in docket 28300, the Commission aow requires 
substantia ly a mileage scale of rates in all territories. 

In addition, another order requires uniform classification of com- 
modities in each territory. So that for similar services in all territories 
the rate level, by outstanding orders, must be substantially comparable 
So that under this bill S. 2518, any general level would have the same 
impact op one territory or group of commodities as it would on 
another. 

Senator Bricker. Is there any discrimination now pending before 
the Interstate Commerce Commission as between the southera area 
and the northeastern and the western territory? 

Mr. Hoop. I think that all of the cases of movement have been 
disposed of, Senator. 

Senator Bricker. That was my impression. I was not sure. 

The CuatrmMan. When they permit an increase, I notice that the 
ICC will impose a differentiation. That is, it will not be quite as 
much in the South and in the West as the increase permitted to the 
Northeast and north central areas. 

Mr. Hoop. That has been brought about in the last couple of pro- 
ceedings by reason of the extremely low net return in the Northeast 
where the high terminal expenses have to be met. In other words, 
the railroads in the South and the West were relatively more pros- 
perous and in the Commission’s opinion did not need as much increase 
in revenue as the northeastern railroads did, and consequently the 
increase was held down. 

The Cuarrman. I thought perhaps it was caused by an effort on 
the part of Commissioner Alldredge and others to have a more equ.- 
table rate structure for the country and not continue the discrimination 
against the South and the North, which I shall continue to believe, 
regardless of the witnesses’ contrary views. That is just an honest 
difference of opinion. You may go ‘ahead. 

Mr. Hoop. That is not the only subject on which we disagree, 
Senator. To continue my prepared statement on page 23: Other 
business generally is permitted to increase pricing so as to avoid 
selling at a loss, even for 1 day, or at least for any extended period. 
There is no reason why rail carriers should not be accorded the same 
treatment. 

It may well be argued, and with some truth, that carriers could take 
adv antage of this provision should it become law, by filing unnecessary 
iucreases and continuing them in effect for unduly long periods of 
time. The obvious answer is that rail carriers are highly competitive 
with other forms of transportation and if ignorant enough to price 
themselves out of a particular market will do the suffering and not the 
shipping and traveling public. In any event, the continuing authority 
of the Commission against discrimination will act as a brake against 
any arrogance on the part of rail carriers. 

We urge the passage of S. 2518. 

Senator Bricker. Your statement about other business being able 
to take care of increased cost was true before price control, but if they 
try to restrict prices at the present time the only rotection that they 
hadwas the amendment covering these increased costs. 
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In a free economy your statement is true. I hope it is free again 
soon. 

Mr. Hoop. Relatively speaking, Senator Bricker, in a list of 50 
enterprises in 1951, the rate of return for the railroad industry is the 
absolute bottom. Fifty-nine other classifications of enterprises each 
had a higher return in 1951 than we did. 

Senator Bricker. I know but what I was getting at is: If the 
statement in regard to other business being able to protect itself in a 
free economy—we have not had a free economy, of course. 

Mr. Hoop. For one thing, Senator, you can stop making egg 
baskets. We cannot. 

Senator Bricker. You cannot stop running trains, of course. 

Mr. Hoop. That is right.‘ We have to have a certificate. If you 
cannot make a product at a profit, or at least something that will 
contribute to your overhead, you can stop, but we cannot. We go 
on forever. 


STATEMENT OF ROBERT H. ROLAND, EXECUTIVE SECRETARY, 
SOCIETY OF AMERICAN FLORISTS 


Mr. Rotanp. My name is Robert H. Roland. I am executive 
secretary of the Society of American Florists which is the national 
association of all branches of the florist business and represents, by 


direct affiliation, 79 National, State, and local associations of florists. 


The society was organized in 1884 and chartered by Congress in 1901. 
Its headquarters are in Chicago. 

I wish to register very positive objection to S. 2518 under the provi- 
sions of hie the carriers will supplant the Interstate Commerce 
Commission in determining what rates are “in the interest of the 
Nation and the general public.’’ The basic principle of the act that 
the Commission, a public administrative body created by the Congress, 
should determine such matters would be violated and the public would 
be left largely at the mercy of the carriers. 

Allowing the carriers complete authority to put increased rates into 
effect on 30 days’ notice could bring wholesale disaster to ali types of 
business which are dependent on the carriers for the transportation of 
their merchandise. 

In the florist business, for example, there are exceptionally high 
peaks of business volume at Christmas and at Easter. Crop produc- 
tion plans of the producers and merchandising plans of the retailers 
must be made several weeks in advance. Tremendous quantities of 
flowers must be moved by express from the few major production and 
marketing areas to the retail florists in nearly every small town and 
small city in the country. Express rates are now a major factor 
in the price of every crop that must be transported long distances. 

It is a fact that the increased rates of recent vears have actually 
priced some crops out of some of their markets. The power proposed 
for the carriers in this bill would be most detrimental to florists if 
exercised just before one of these holidays. 

Climatic conditions favorable to plant growth have been a strong 
factor in the development of valuable floricultural crops, particularly 
in two States—Colorado and Florida. Colorado carnations are world 
famous for their superior quality but, because of the relatively small 
population of the State, more than 90 percent of the State’s $6,000,000 
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flower crop must be shipped to distant markets. The situation in 
Florida with $14,000,000 worth of flower crops is the same. These 

people should not be left without the present protective provisions 
of the Interstate Commerce Act. 

The recent history of the carriers in general, and the Railway 
Express Agency in particular, demonstrates the rather dangerous 
habit that another rate increase is the first cure the companies think 
of when business looks bad. 

The figures of REA shipments show what the increased rates have 
done. In 1946 the agency handled more than 230,000,000 less-than- 
carload-lot shipments. Last year the number of less-than-carload- 
lot shipments were only approximately 75,000,000. 

In this connection I quote the follwing from a statement of Com- 
missioner Knudson made with the decision in Er parte 177, October 
23, 1951: 

{The decision; will drive an additional and substantial amount of traffic from 
the express agency; it will antagonize and handicap certain types of shippers who 
must continue to use Railway Express as a transportation facility, but who must 
pay increased charges resulting from the abandonment of such use by more 
fortunate shippers; it will dry up some traffic entirely where other means of 
transportation are not available or suitable and where the consuming public will 
not absorb the increased charges; * * *_ it will, as rain falls on the just and 
unjust, apply to some shippers whose selling prices have not, because of the 
peculiarities of their commodity, risen atall; * * * 


That last remark can be applied directly to the florist business 
where prices of its three major crops in 1951 were 25 percent below the 
1946 prices. 

It is significant that many of the increases granted by the Commis- 
sion have been at a lower rate than the Agency has said that it needed. 


What can we expect if present protective measures are eliminated and 
rates can be increased merely on certification by the carriers not only 
that they have incurred increased costs but that they are about to 
incur some. They would be permitted to predicate an increased 
rate not only on costs of materials and wages but ‘‘other expenses’’—a 
catch-all phrase that could be subject to unlimited abuse. 

Only after the rates go into effect, without the right of the public 
to a prior hearing, could the Commission act on a complaint. How- 
ever, after the carriers have fortified themselves, even before filing 
their new rates, with information which is exclusively in their hands, 
and the rates have gone into effect, they will have become so en- 
trenched that the shippers will be practically helpless. 

Even assuming the shippers could suce essfully attack the rates, the 
Commission would be restricted as to the relief it could give. It could, 
after hearing, adjust the rates to remove limited unjust ‘discrimination, 
pense perferenc e or prejudice, or to prevent excessive revenues to the 

‘arriers. The Commission would not be empowered to find the rates 
idiniesonntili and grant reparation to shippers for excessive rates 
exacted by the carriers after they go into effect. 

It is our conviction that this bill is a dangerous departure from 
tried and proved regulation of rates and practices and will seriousl) 
jeopardize the rights and interests of the public. 

Senator, one more thing. I quoted one paragraph in the statement 


I prepared in regard to 8. 2518 from a statement made by Commissioner 


Knudsen in connection with Gx parte 177. 1 would like to have per- 
mission to have the entire statement of the Commissioner inserted 11 
the record. 
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The CuarrMan. Unless there is objection, and I hear no objection, 
it will go into the record. 

Mr. Rouanp. | recorded the paragraph on page 3. 

(The statement referred to is as follows:) 


STATEMENT OF COMMISSIONER KNUDSON IN CONCURRING WITH THE DECISION IN 
Ex Parte 177, OcroBeEerR 23, 1951 


I have searched the record in this case in vain for the basis of a more just and 
reasonable set of findings and conclusions leading to the end result of increasing 
the net intake of the Railway Express Agency, Inec., to offset sharply rising costs 
of operation. The decision.may do that. It will do nothing more in a construc- 
tive way. It will drive an additional and substantial amount of traffic from the 
express agency; it will antagonize and handicap certain types of shippers who must 
continue to use Railway Express as a transportation facility; but who must pay 
increased charges resulting from the abandonment of such use by more fortunate 
shippers; it will dry up some traffie entirely where other means of transportation 
are not available or suitable and where the consuming publie will not absorb the 
increased charges; it will put increased traffie into operations now suffering finan- 
cial distress with what they do handle, i. e., the parcel post system and many less- 
than-earload freight operations, and it will put further strain on the relations of 
some shippers with some truckers who are shunning less-than-truckload package 
freight; it will, as rain falls on the just and the unjust, apply to some shippers 
whose selling prices have not, because of the peculiarities of their commodity, 
risen at all; and what is worst of all, it apparently will do nothing more for the 
agency itself than increase net revenues. 

Here is a great American enterprise with a richly romantic and virile history 
“dying on the vine.’ The report temporizes with this fast approaching mori- 
bundity. In 1946 the ageney handled 231,464,000 less-carload shipments of the 
Nation’s goods. In the face of a number of similar palliatives rendered by this 
Commission, express traffic and revenues have steadily declined. The shocking 
traffic forecast for the first vear of operation under the proposed rate adjustment 
as from 67 million to 75 million less-carload shipments. I doubt that the agency 
will obtain much more traffic under the Commission’s findings in this case. It 
would seem to be high time to do something different to save the agency, other 
than merely to increase its intake. 

The owning railroads are remiss in this respect. If they were sincerely inter- 
ested in anything but their prorata shares in the express privilege payments, it 
would seem that they could and should long sinee have recalled and renovated 
the contract that now exists between them and the agency. There seems to be no 
sound reason for letting this contract drag on until February 28, 1954, if changes 
would allay the pressures that give rise to these cases and improve the operations 
of the agency. If the railroads do not intend to renew the contract they should 
say so now, so that the far-flung facilities of the agency can be put to a more 
justifiable economic use. It is a strange sight to see the passenger platforms of 
many railroad terminals choked with parcel post, the freight houses struggling to 
modernize and streamline their ability to handle less-than-carload traffic and the 
express offices looking like ghost towns. There must be some way to rectify these 
inconsistencies, that can be discovered and applied by the collective minds of the 
agency and railroad management. 

One means stands out boldly on the record—that_of improving express services 
that have deteriorated to a confessediy handicapping degree. Railroad counsel] 
was asked on the record whether the contracting parties on his side had in mind 
making a contribution to such improvement or whether they merely wanted to 
share the increased intake with no such intention. His answer was disappointing. 
It does not seem to me that the agency, as such, is one of the transportation facili- 
ties that this Commission is obligated to foster and protect per se under the terms 
of the national transportation policy. As it now stands the agency is sort of a 
subcreature of the railroads. If they want the agency to continue to exist, obvi- 
ously they must make the necessary contributions service-wise or otherwise. If 
they don’t want the agency to continue in its present status but do have a more 
workable substitute in mind, why drag out the agony of expiration? This report 
cannot by nature answer such questions even though they lie at the heart of the 
entire matter. It is as if we were giving aspirin to a patient that needs an electro- 
cardiograph reading and a radical change in his way of life 
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Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Thursday, March 6, 1952. 


The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, McMahon, O’Conor, Hunt, 
Tobey, Capehart, Bricker, and Kem. 

Also present: Senator Jenner, E. R. Jelsma, Staff Director of Sub- 
committee on Domestic Land and Water Transportation, and F. J. 
Keenan, Assistant Clerk of the Committee. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE 
DIRECTOR, AMERICAN FARM BUREAU FEDERATION 


Mr. Triccs. These bills, S. 2518 and S. 2519, would transfer to the 
railroads the initiative in rate making and restrict the Interstate Com- 
merce Commission authority to revise such established rates, only 
after investigation and hearing and only if it is able to find such 
rates discriminatory, or in excess of a very much liberalized rate- 
making standard set forth in the bills. 

With full recognition of the problem of maintaining the financial 
status of the railroads, it is suggested that the action proposed is 
premature and is not based upon any—as yet—published conclusions 
or investigation of the committee, which would indicate that general 
increases in rates would represent any long-range improvement in 
railroad earning capacity. Certainly, it has been the experience in 
the past that each new increase in railroad rates has had the effect 
of diveriing traffic to other carriers. 

If the record indicates unjustified delay in acting on applications 
for revisions of rates, it may be desirable to provide a more expeditious 
procedure, but there would appear to be various means to accomplish 
this objective without going to the extremes proposed in these bills, 
which in effect divest the Interstate Commerce Commission of effec- 
tive authority over railroad rates. 

Apparently, the presumption in giving the railroads more initiative 
in rate making and in establishing a more liberal rate standard is that 
the original concept that rate regulation is primarily for the purpose 
of protecting the public no longer has the same validity—that the 
growing competition of other forms of transportation will keep rail 
rates in line. With recognition of the extent to which the monopoly 
character of rail transportation has been changed, it is nevertheless 
true that much of the transportation performed by railroads is still 
monopolistic in character and not effectively regulated by competi- 
tion. To the extent that this is true, then it is still imperative that 
the interests of shippers and of the public be protected against rate 
making by railroads under monopolistic conditions. 

We do not presume to be transportation experts and therefore 
hesitate to comment relative to alternative possibilities to improve 
the financial position of railroad common carriers; however, we are 
impressed by the fact that there appear to be many other possibilities 
not covered by the bills under consideration by this committee and in 
at least some instances not included in the published findings of the 
subcommittee studying this problem. For example, what happened 
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to the concept of the consolidation and integration of railroads con- 
tained in the 1920 act? If the concept was sound what has stood in 
the way of its accomplishment? Should legislation be enacted to 
further this program? To what extent have railroad costs been in- 
creased by reason of inefficient use of manpower and equipment 
caused by obsolete and restrictive operating rules? Should the anti- 
featherbedding provisions of the National Labor Relations Act be 
made more specific and effective? To what extent is the competitive 
position of railroads harmed by transportation subsidies provided 
other forms of transportation? 

Should legislation to accomplish a more equitable situation in this 
connection be enacted? Do railroads bear an unfair tax load as 
compared with other means of transportation and if so is there a 
legislative approach to this problem which will result in a more equi- 
table pattern of taxation? 

Perhaps the committee has given adequate study to these and other 
alternative proposals. They are not, however, the subject of bills 
under consideration by the committee nor in most cases have con- 
clusions with respect to such matters been published by the committee 
and made generally available. 

May we express again our appreciation for the opportunity to 
appear before you to present the policies of the American Farm Bureau 
Federation with respect to the bills under consideration by the com- 
mittee. 

The Cuairman. Any questions, Senator Tobey? 

Senator Topey. No questions. I made mine in the form of a 
statement. 

The CuarrMan. Senator Capehart? 

Senator CaAPpEHART. No, sir. 

The Cuarrman. Senator Bricker? 

Senator Bricker. No, sir. 

The Cuarrman. Senator Kem? 

Senator Kem. I would like to say that, as a member of the American 
Farm Bureau Federation for many years, I am much interested in 
any statement that comes from that organization and I am glad to 
hear those views. 

Senator CapeHart. I was a member before I was a candidate and 
I still am. 

Senator Kem. I would like to say for the benefit of the Senator 
from New Hampshire that I was a member for 15 years before I 
ever thought of running for office, and I expect to continue as a 
member before I ever retire to private life. - 

Mr. Triaes. 1 would like to compliment the Senators on their 
good judgment. 

The CuarrmMan. We thank you for your appearance here. Your 
testimony will be very helpful. 


STATEMENT OF CARTER FORT, VICE PRESIDENT AND GENERAL 
COUNSEL, ASSOCIATION OF AMERICAN RAILROADS 


The Cuarrman. Mr. Carter Fort, do you have a brief statement 
you want to make? 

Mr. Fort. My name is Carter Fort, and I represent the Asso- 
ciation of American Railroads. We would like to call as our first 
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witness Mr. Walter Franklin, president of the Pennsylvania Railroad 
Co. I believe that it might make the record clearer than it would 
otherwise be if I should explain why Mr. Franklin is called now 
instead of at the time when other railroad witnesses will appear. We 
expect to appear through a number of witnesses on a number of bills 
before your committee. We have been assigned substantial time for 
that purpose, beginning March 14. However, Mr. Franklin will not 
be available at that time, so it became necessary to call him out of 
order, and through the courtesy of the staff of the committee and the 
cooperation of others we were able to make a time change so that we 
could produce Mr. Franklin at this time. 

I greatly appreciate the courtesy of the committee in hearing me at 
this time. 


STATEMENT OF WALTER S. FRANKLIN, PRESIDENT OF THE 
PENNSYLVANIA RAILROAD CO. 


The CuarrMan. We will be very glad to hear Mr. Franklin. Mr. 
Franklin, will you come forward please? Proceed in your own way. 

Mr. Frankiry. My name is Walter S. Franklin, and I am president 
of the Pennsylvania Railroad Co. 

I wish to express my appreciation to the committee for hearing me 
at this time out of turn in order that 1 may be able to keep engage- 
ments which would have prevented me from appearing later on in 
the month with the other railroad witnesses. 

I am appearing here this morning on behalf of my own railroad 
and of the railroad industry generally to make a statement in support of 
two of the bills which are now before your committee for considera- 
tion. The bills to which I refer are 8. 2518 and S. 2519, respectively. 
I understand that the railroads intend to present testimony through 
other witnesses at a later time with respect to these and other bills 
pending before your committee. I shall confine my own statement 
to the two bills to which I have referred because they deal with rate 
matters. 

From 1933 to 1948 I was vice president in charge of traffic of the 
Pennsylvania Railroad. In that position it was part of my duties to 
study and supervise the policy of my company with respect to rates 
and revenues. In performing that duty, I was in close contact with 
the making of rates and with proceedings before the Interstate Com- 
merce Commission to bring about rate changes i in the interest of ob- 
taining adequate revenues for my own company and for the other 
railroads. I have continued to keep in close and constant touch with 
these matters in subsequent years after I ceased to be traffic vice 
president. What I shall say to you this morning is, therefore, largely 
based on personal experience. 

The two bills, namely, 8. 2518 and 8S. 2519—which I wish to discuss 
are directed to a problem which, in my judgment, is one of the most 
serious and important problems now facing the railroads, and not only 
the railroads but the whole transportation system of this country 

I should like to present that problem to you and discuss it with you 
before explaining how these bills undertake to deal with it. In this 
way I can set forth the reasons for my belief that their enactment into 
law would not only be desirable but is absolutely necessary if the 
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railroads are to continue to function as a sound and healthy part of 
our national economy. 

The problem to which these bills are directed is the inadequacy of 
the net earnings which the railroads have been able to achieve during 
the whole postwar period since the close of World War II in 1945. 
Here is a great and indispensable industry, the mainstay of our entire 
national transportation system, with an investment after depreciation 
of more than $25 billion and with annual gross operating revenues of 
substantially over $10 billion. In the postwar years our national 
economy as a whole has been operating on a level of production and 
general activity unprecedented in time of peace. 

At such a time it is vitally necessary for the railroads to do. every- 
thing in their power to meet the expanding needs of the economy and 
improve their service to the public. This, of course, requires adequate 
net earnings to maintain credit and attract capital for the renewal, 
improvement, and expansion of needed facilities. Yet one of the 
most striking and anomalous features of the postwar period has been 
the inability of the railroads to achieve adequate net earnings. 

In three of the postwar years, this $25-billion industry was able to 
earn Only $287,000,000 net in 1946, $478,000,000 in 1947, and 
$438,000,000 in 1949, a considerably smaller amount for the railroad 
industry as a whole than was earned by some individual corporations 
in other fields of business activity. 

Another way of showing the inadequacy of railroad net earnings is 
to compare the rate of return on net worth in the railroad industry 
with other industrial fields. Figures showing this comparison were 
presented to this committee during the hearings under Senate Resolu- 
tion 50 by Dr. Parmelee and are reproduced in a table appearing at 
page 23 of the printed volume of hearings. 

This table shows that in 1945, 1946, and 1947 the rate of return for 
class I railroads was 3.6 percent, 2.3 percent, and 3.8 percent, re- 
spectively, while during the same years the corresponding figure 
ranged between 9.3 percent and 17.1 percent for manufacturing cor- 
porations, between 10.9 percent and 21.9 percent for wholesale and 
retail trade, and between 6.7 percent and 8.2 percent for regulated 
electric, gas, and telephone utilities. 

The rate of return which the railroads have been earning in recent 
years is totally inadequate to maintain their financial health and 
enable them to make their contribution under private enterprise to 
the expanding needs of our economy. I am not now referring to the 
rate of return from a legal or constitutional point of view or as some- 
thing to which the railroads have a legal right, but simply as a practical 
rough-and-ready index of the financial situation of the railroad in- 
dustry. From a business standpoint there is certainly something 
radically wrong when an essential industry like the railroads is unable 
to earn enough net to maintain its credit and its financial soundness 
in a period of immense industrial activity and expansion such as we 
have been passing through during the last 6 or 7 years. 

In my judgment, and I believe in the judgment of anyone who 
studies the subject, excepting the inadequacy of the rate increases 
granted, there is a plain and simple cause for the failure of the rail- 
roads to achieve adequate net earnings during the postwar period. 
This cause is continuing to operate and, unless promptly corrected, 
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will continue increasingly to undermine the soundness of the railroads’ 
financial health. 

The CHAIRMAN. Have you any statistics nearer to the present than 
1949? 

Mr. FRANKLIN. Yes, sir. Iam coming to those. I have some 1950 
and 1951 statistics which I will bring out as I go along. 

The CuHarrMAN. Fine. 

Mr. Frankuin. Of course, those have already been submitted to 
you in Dr. Parmelee’s statement but, I will also give them. There is 
a lag between the time when the railroads have to pay increased 
prices for the materials and services which they must buy and the time 
when they are able to increase their own prices to meet those increased 
costs. In a period of rapidly and constantly rising prices and wages 
throughout the whole economy such as we have been passing through 
for the last 6 or 7 years, and are still passing through, the railroads have 
never been able to make their rates catch up with their increased costs. 
They have had to pay increased prices and increased wages for long 
periods before they could bring their rates into line with their increased 
costs; and, when they were able to do so, they were immediately 
confronted with further increases in costs which again required another 
long period before they were offset by increased rates. 

Unregulated industries, on the other hand, are able to increase their 
prices almost immediately to meet rising costs; in fact, some industries 
have escalation clauses in sales contracts, and under these clauses 
prices automatically go up when costs rise. 

I said at the beginning of this statement that I intended to speak 
primarily from my own personal experience. I have participated 
actively, both as a traffic officer and as a witness, in the series of cases 
before the Interstate Commerce Commission beginning in 1946 in 
which the railroads have sought to obtain authorization from the 
Commission to bring their rates into line with their costs. 

I believe that the most effective way in which I can be of help to 
this committee in the consideration of the bills now before you will be 
to summarize the story of those cases. As I said, I was not only a 
witness before the Commission in each of them but, as the chief 
traffic officer of my own railroad, I participated in the studies and 
discussions with the traffic officers of other railroads which led to the 
decision to present the cases to the Commission. 

In summarizing the story, I shall go back to the year 1945—the end 
of World War II and the beginning of the postwar period—and out- 
line the experience of the railroads from that date down to the present 
time. 

In the 5-year period of the war, from 1941 to December 31, 1945, 
there was a steady increase in the cost of fuel and all the other ma- 
trials and supplies used by the railroads. There were also two very 
substantial wage increases in December 1941, and December 1943, 
both arbitrated by President Roosevelt and resulting in total increases 
of about 20 cents an hour. 

During this period there was no increase in the freight rates re- 
ceived by the railroads except for a small increase averaging some- 
what less than 6 percent which was allowed by the Commission to 
remain in effect only from March 18, 1942, to May 15, 1943, when it 
was unfortunately withdrawn by suspension. 
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During the war years the heavy volume of wartime traffic, espe- 
cially the passenger traffic, permitted the railroads to absorb their 
rising costs and at the same time earn a relatively reasonable return, 
but with the sharp decline in traffic in 1945 the accumulated increases 
in unit costs of wages and materials began to produce their inevitable 
effect, and in that year the rate of return for the railroads as a whole 
dropped to the dangerously low figure of 3.8 percent on depreciated 
investment. 

Also, in 1945 new demands for wage increases were made by both 
the operating and nonoperating employees. In April of 1946 two 
arbitration boards and an emergency board, which had considered 
these demands, awarded substantial increases of 16 cents per hour 
to practically ‘all classes of employees, thus almost doubling the 
increase which the employees had received during the war years. 

Furthermore, these large increases were made retroac tive to Jan- 
uary 1, 3946. ‘An additional 2% cents per hour was awarded, effective 
May 22, 1946. The railroads, with their low and declining income 
and dangerously low rate of return, were thus faced with a serious 
crisis, and on April 15, 1946, within a few days of the wage awards, 
filed with the Interstate Commerce Commission a petition for a 
25-percent increase in freight rates. This was the first of the series 
of cases in which the railroads have ever since been seeking through- 
out the last 6 years to catch up with their constantly mouting costs. 
This case is known as Ex parte No. 162. 

The situation was so serious, the income being earned by the rail- 
roads had dropped to such a relatively low point, and the prospect 
of increased expenses resulting from the wage awards was so large 
that prompt and immediate relief seemed absolutely necessary, and 
accordingly the railroads in their petition requested special permission 
to make the increases effective on May 15, upon 1 day’s notice in 
advance of hearing and final disposition of the petition. 

The Commission denied this request and proceeded to hold hear- 
ings. In these hearings I appeared as one of the witnesses for the 
railroads and pointed out that from September 1, 1941, to January 1, 
1946, railroad wages had increased by 26 percent and that during 
the same period the cost of materials and supplies had imerensed by 
28 percent. 

These increased costs had raised the yearly operating expenses of 
the railroads by approximately -$1 billion. In other words, it was 
already costing the railroads $1 billion more to handle their 1946 
traffic than would have been the case if the 1941 scale of wages and 
prices had prevailed. 

On top of this the railroads, as a result of the new wage awards, 
were now faced with an additional annual increase in labor costs for 
1946 amounting to $619,000,000, and the steadily rising cost of fuel 
and supplies would add another $167,000,000 to their 1946 costs. In 
view of these new and additional cost increases for 1946, I stated 
to the Commission that the chief traffic officers of the railroads had 
reached the conclusion that it would be inadvisable to attempt to 
so advance freight rates as to reach back and recover the $1 billion 
“ annual increases in expenses experienced from June 1941 to January 

, 1946, but that if that amount was to continue to be absorbed they 
a at least obtain an increase in freight rates equal to the increased 
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costs of wages and materials since January 1, 1946. In other words, 
we were only asking the Commission to take care of the new increases 
from January 1, 1946, to the date of the hearing. 

By holding the increase to the minimum immediately required to 
take care of these new costs, the chief traffic officers believed that the 
need of such increase would be so clear that the necessary authority 
could be obtained, at least on a temporary basis, without hearings. 
However, as I have said, the Commission refused to grant this request 
and did not render a final decision in the case until December 5, 1946, 
almost 8 months after the filing of the railroad’s petition. 

Meanwhile, on June 20, 1946, they granted a wholly inadequate 
interim increase of 6.5 percent and their final decision in December 
was substantially less than was needed to meet the railroads’ increased 
costs. 

Thus during the entire year the railroads had to go without any 
substantial increase in revenue to meet the $786,000,000 of increased 
expenditures which had fallen upon them in that year and which they 
estimated would require an average increase of 19.6 percent. The 
result was that their rate of return on investment declined to only 2.75 
percent for the year 1946. I subsequently had a calculation made of 
the amount of the loss in revenue which the Pennsylvania Railroad 
experienced in 1946 by its inability to make increases in freight rates 
of the amount finally authorized simultaneously with its increases 
in costs. It showed that in that one year the Pennsylvania suffered 
a revenue loss of about $73,000,000 because of the delay. 

Now let me take up the second of the postwar rate increase cases. 
In March 1947, only a little over 3 months after the Commission had 
made its order in Ex parte 162 granting rate increases to meet the new 
level of costs which had been established early in 1946, the non- 
operating employees of the railroads again came forward with a new 
demand for a wage increase which proceeded to arbitration under the 
Railway Labor Act. Faced by the prospect of this further increase in 
their level of costs, the railroads, on July 3, 1947, filed with the 
Commission a new petition for a further rate increase in the case known 
as Hx parte 166. 

At that time they estimated that an average increase of 17 percent 
would be sufficient and accordingly petitioned for increases which 
would produce such an amount. On September 2, however, th 
arbitration board awarded the nonoperating employees the very 
substantial increase of 15% cents per hour, and the railroads realized 
that it was inevitable that the same increase would promptly have to 
be extended to their other employees. Accordingly, they amended 
their petition before the Commission to raise the requested increase 
from 17 percent to an average of 27 percent on September 5, 1947, 
and finally on December 3, 1947, to an average of 29 percent. | 
appeared in this case again as one of the witnesses for the railroads. 

In this case I pointed out that through the further increases i: 
prices and wages that had occurred since the final hearing of Ex parte 
162 in September 1946, the annual operating expenses of the rail- 
roads had once more been increased by approximately another 
billion dollars. 

The increase authorized by the Commission in Ex parte 162 would 
have been sufficient to defray the railroads’ additional costs if those 
costs had remained on the 1946 level, but they were totally insuffi- 
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cient to meet the new cost level which had been established in 1947. 
The railroads now had another billion dollars of annual costs to make 
up and were confronted with the same very low rate of return which 
they had earned in 1946. As I said to the Commission: 

These earnings are not only inadequate to provide a proper return oa the 
investment in railroad property, but do not leave any margin to encourage the 
necessary investment in the railroads to bring about the needed improvement in 
service demanded by the public and to insure the continued efficient fenctioning 
of the railroads to meet the needs of commerce and the national defense 

One indication of the cost to the railroads of the delay in receiving 
permission to increase their revenues to meet increased costs was the 
rapid depletion during this period of their net working capital, ex- 
cluding materials and supplies. This stood at $1,659,000,000 at the 
end of 1945, decreased to $1,257,000,000 at the end of 1946, and 
showed a further decrease to $1,094,000,000 on May 31, 1947. The 
total decrease during this period of 17 months was $565,000,000, o 
more than a million dollars per day. 

The Commission granted a small interim increase which became 
effective on October 13, 1947, and further interim increases effective 
January 5, 1948, and May 6, 1948, but did not finally decide the case 
until July 27, 1948, more than a year after the railroads’ original 
petition had been filed. The increase granted in the final decision 
averaged about 23 percent, compared with an average increase 
sought of about 29 percent as necessary to meet incre ased costs. 

We come now to the third of the postwar general rate cases, and the 
third instance in which there was a serious loss of railroad revenue by 
the great amount of time consumed in getting approval of rate in- 
creases necessary to meet increased costs. 

In the spring of 1948, before the Commission made the order to 
which I have just referred, there had once : again been new demands by 
the employees for wage increases and also a ‘demand by the nonoperat- 
ing employees for a 40-hour week with 48 hours pay. Following 
negotiations conducted at the White House, these demands were 
settled in the early fall of 1948, resulting in additional wage increases 
of 10 cents an hour for the operating employees and 7 cents an hour 
for the nonoperating employees, together with the grant to the latter 
of their demand for a 40-hour week with 48 hours’ pay, the effective 
date of the latter award, however, being postponed to the following 
year. In the face of this new rise in operating costs, the railroads file d 
with the Commission another petition on October 1, 1948, which was 
amended on October 12, requesting an average increase in freight rates 
of approximately 13 percent. 

This is the case known as Ex parte 168 in which I was again one of 
the witnesses for the railroads. I pointed out that because of the 
constantly and rapidly rising level of costs, the prevailing rates were 
not producing a net railway operating income sufficient to properly 
maintain the properties and render adequate service to the public. 

Pennsylvania Railroad labor costs had shown an increase of approxi- 
mately 70.4 percent since 1940 and the increase in materials and sup- 
plies, on an annual basis, had increased 101.4 percent since 1940. The 
increase in rates, fares and charges granted since 1940 and presently 
in effect amounted on an annual basis to an increase in revenue of only 
about 47.2 percent for passenger and freight service combined. 
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Operating expenses would have increased to an impossible figure if 
it had not been for drastic economies, including the continuance of an 
excessive amount of deferred maintenance. I said this to the Com- 
mission: 

The real problem that worries railroad management today is that with the 
enormous volume of traffic that is now moving, there should be insufficient earnings 
to make up deferred maintenance and modernize the properties. These improve- 
ments are not only needed to handle the present commerce of the United States, 
but to meet the requirements of the public in the future. To accomplish this re- 
quires enormous expenditures far beyond what are now being made by most of 
the railroads. These expenaitures cannot be justified under present earnings, and 
proper financial arrangements cannot be made until these earnings are substan- 
tially improved and the railroads have demonstrated that this improvement will 
continue over a period of time. It 1s vitally important to the growth and suc- 
cessful operation of the railroads that they demonstrate to the public their ability 
to provide adequate and satisfactory service, and to the investor their ability to 
operate profitably. To bring this about, increased revenues are essential. 

Senator Tospry. Why do you not change that word “essential” to 
“imperative.”’ 

Mr. Frankury. I would be perfectly willing to have that change 
but I think “essential’’ clearly brings out what is needed. 

Senator Toney. If the Commission understands it. 

Mr. FRANKLIN. In my testimony I estimated that the accumulated 
deferred maintenance on the Pennsylvania Railroad amounted at 
that time to $254,000,000. 

During the hearings, testimony was presented to the effect that the 
net working capital of the railroads had further decreased to $789,- 
000,000 on August 31, 1948, or considerably less than half of the figure 
at which it had stood at the end of 1945. 

As I have said, the petition in ex parte 168 was filed on October | 
and amended on October 12, 1948. Two and a half months later the 
Commission granted a small interim increase on December 29, 1948, 
but the Commission’s final decision was not announced until August 
11, 1949, 10 months after the petition was originally filed, and in ‘this 
decision it again granted only part of the increase needed to enable the 
railroads to meet their increased costs. 

In the meanwhile, the situation was somewhat, but only moderately, 
helped by a substantial increase in the volume of traffic handled in 
1948, with the result that in that year the rate of return earned by 
the railroads as a whole was 4.24 percent—substantially greater than 
in 1947 or 1949 but still far below the margin of safety for the industry. 

Senator Johnson, I am bringing you up-to-date on the question you 
asked about. That covers the year 1948. I will bring the others up 
as I go along. 

Once more before the Commission had handed down its final deci- 
sion in Ex parte 168 on August 11, 1949, there was a new wave of 
wage demands. On September 1, 1949, the 40-hour week with 48 
hours’ pay for nonoperating employees went into effect, involving a 
20-percent increase in basic rates of pay for this class of employees. 

The year 1949 was one of depression for the railroads. Their 
traffic volume fell off substantially and the rate of return earned by 
the industry was only 2.86 percent, almost as low as the figure for 
1946. 

On June 15, 1950, an Emergency Board recommended a 40-hour 
week for conductors and trainmen in yard service and a wage increase 
of 18 cents an hour. This award was rejected by the affected em- 
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ployees, who called a Nation-wide strike, as a result of which o 
President took possession and control of the railroads on August 2 
and still retains it. 

Senator Tosry. Does the President still hold control of the rail- 
roads? 

Mr. Frankuin, Yes, sir. On October 25, the nonoperating em- 
ployees presented a demand for an increase in w ages of 25 cents per 
hour, and on November 3 the engineers demanded a 20- -percent wage 
increase. It was obvious to the railroads that however these con- 
troversies were ultimately decided, they were confronted with another 
large increase in labor costs. At the same time, the prices which they 
were required to pay for their materials and supplies had been mount- 
ing steadily since the outbreak of the Korean war. 

This brings us to the fourth of the postwar general increase cases. 
On January 16, 1951, the railroads filed with the Interstate Com- 
merce Commission a petition for a further rate increase and a motion 
for an immediate interim increase without hearing but upon the prima 
facie case established by sworn testimony then filed with the Com- 
mission and served upon shippers throughout the country. But the 
Commission docketed this case, which is known as Ex parte 175, for 
hearings, which were held during the latter part of February 19: 51. 

At these hearings I again appeared as one of the witnesses for the 
railroads. In my testimony I stated that the purpose of the applica- 
tions was to offset increases in wages and costs of fuel, material and 
supplies over and above the level of such costs at the time when the 
presently effective rates were approved and established. 

I called attention to the fact that each day that passed without 
increased rates to compensate for these higher costs imposed a serious 
drain on the railroads. I said that when adjustments are made in 
wage rates and price levels which raise the entire economy to a higher 
level, it becomes imperative that freight rates be adjusted in order to 
maintain earning power. Since 1940, railroad costs, both wage rates 
and material price levels, had more than doubled, while freight rates, 
on the average, had been increased only about 57 percent. The rail- 
roads could not be expected to absorb any further increases in costs. 
The large gap between increased costs and increased rates was one of 
the reasons why the railroads as a whole were not able to earn suffi- 
cient net income to enable them to carry out expeditiously the needed 
improvements to their plant. 

I called attention to the increase in wages and prices since July 
1949, the date on which the record in Ex “parte 168 had been deed 
The increase to the Pennsylvania, on account of the wage increases 
since that date, amounted to $18,000,000 annually. 

The increase in materials and supplies on an annual basis, as 
measured by the index of prices on January 1, 1951, compared with 
prices on July 1, 1949, was estimated at $26,772,000, a total annual 
increased cost of more than $44,900,000. The increase sought by the 
railroads was not more than sufficient to meet these increased costs. 


I said: 


The granting of the present petition in full would cover only the increased costs 
as we know them now—it would provide nothing for higher wages retroactive to 
October 1, 1950, neither will it provide anything toward the additional wage 
demands now confronting us from practically all other groups of employees. 
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I went on to state the following: 


There is a very substantial factor which the Commission should take into con- 
sideration in deciding cases of this nature. That is the effect of the inevitabk 
time lag between the date upon which the increased expenses become effective 
and the date on which increases in rates can be expected to offset the increase i) 
expenses, The normal procedure in the business world is to make price increase: 
effective at the same time as costs increases. This practice would naturally be 
followed in the railroad industry were it not for the fact that rate increases cannot 
be effective without going through the processes prescribed by law. The fact 
that we are unable to obtain this money because of the legal procedures is a fac: 
to which the Commission should give substantial consideration in any case i; 
which it is determining the reasonableness of proposed increases in rates. 

In spite of the fact that the rate increases requested by the rail- 
roads in this case were only sufficient to meet the actual increases in 
their costs up to the time of the hearing before the Commission, the 
Commission did not grant the full amount of the requested increase, 
but pared it down from 6 percent to 4 percent for the eastern rail- 
roads and 2 percent elsewhere, which increases became effective 
April 4, 1951, 3 months after the date of the filing of the petition 
Meanwhile, further wage increases had already occurred. 

On March 1, the railroads had found it necessary to make an 
agreement with the nonoperating employees for a wage increase of 
12% cents per hour, retroactive to February 1 and accompanied by a 
cost-of-living increase for future wage adjustments based on changes 
in the Consumers’ Price Index of the Bureau of Labor Statistics, to be 
applied at 3-month intervals commencing April 1. 

enator Bricker. Was there any provision for decrease, in the 
event of decrease in the price index? 

Mr. Franxurn. Yes. Theoretically there is, Senator. In the case 
of the Pennsylvania Railroad, an increase of 1 cent an hour amounts 
roughly to $3,300,000 annually for all employees. Faced by these 
further wage increases and the application of this escalator clause for 
the nonoperating employees, and aware that since a clause of this 
kind had been granted to one group of employees it would inevitably 
have to be extended to the others, the railroads, on March 28, 1951, 
filed with the Commission an amended petition raising their request 
from a 6 percent increase to an increase of 15 percent. This had the 
effect of reopening the hearings before the Commission, which did not 
hand down its decision until August 8, 1951, a period of almost 
7 months after the filing of the original petition. At these reopened 
hearings, I was again one of the railroad witnesses. 

I pointed out that the result of the wage increases since the decision 
in Ex parte 168 was to increase the expenses of the Pennsylvania in 
the year 1951 by $62,120,000 and that our increase in the cost of ma- 
terials and supplies was $20,100,000, making a net total of $82,220,000. 
The interim rate increases, effective April 4 would yield only 
$17,200,000 for the balance of the year, so that in 1951 we were shor’ 
by $65,098,000. 

I said that it was a very serious matter for one company to have 
incurred these enormous expenses in the matter of a few months. 
How are you going to take care of such enormous increases without 
increasing your prices? It just cannot be done. I also pointed out 
that we were in grave danger of further increases under the escalation 
clause. I also emphasized that the escalation clause originated in 


ditior 
be re 
the t 
temb 

Sel 
your 
to ta 


espec 
freigl 
come 


M 


ment 
If 
we @ 
sion 
woul 
Se 
thing 
but | 
railre 
Labe 
put | 
incre 
to pr 
tryin 
Se 
some 
M 
prov 
requ 
let m 
to th 
talki 
there 
area. 





 con- 
tabl 
ctive 
se il 
ease: 
ly be 
nnot 
. fact 
» fact 
se il 


rail- 
eS in 
, the 
BASE, 
rail- 
etive 
tion 


Pe an 
se of 
by a 
nges 
to be 


. the 


case 
unts 
thes 
e for 
this 
ably 
1951, 
juest 
1 the 
1 not 
most 
ened 


ision 
ia in 
-ma- 
000. 
only 
short 


hay e 
nths. 
hout 
1 out 
ation 
“cd in 


DOMESTIC LAND AND WATER TRANSPORTATION 877 


White House settlements and had the personal approval of the 
President. 

On April 1 we had to increase wages 6 cents an hour because of a 
6 point rise in the cost-of-living index, and, as I have said, each cent 
per hour means $3,300,000 a year for the Pennsylvania, so that this 
particular increase cost the Pennsylvania Railroad $20,000,000 on an 
annual basis. 

I also called attention to the fact that since the war the railroads 
had operated on too narrow a margin and any increase in expenses was 
a serious matter. The increases in our expensés-had been too large 
and had come at too short intervals to be absorbed through the normal 
course of economies and technological improvements. 

No other industry that I know about is working under similar con- 
ditions at the present time. The earning power of the railroads must 
be restored. Other testimony presented by the railroads showed that 
the total of the wage increases experienced by the railroads since Sep- 
tember 30, 1950, amounted to $634,257,000 on an annual basis. 

Senator Topey. May I interrupt for a minute there? If you in 
your capacity as president of the Pennsylvania Railroad were asked 
to take this situation and make income and take care of expenses, 
especially the increased labor costs, what would be the increase in 
freight rates on a percentage basis, necessary to effect adequate in- 
come? 

Mr. Franky. That is a rather difficult question to answer. 

Senator Tosry. Just generally speaking. 

Mr. Franxkuin. This is the situation: We now have this petition 
before the Commission on a 15-percent basis. That will bring the 
Pennsylvania Railroad’s earnings—return on its depreciated invest- 
ment—to less than 4 percent. 

If we had an increase in freight rates on the volume of business that 
we anticipate and which I put into the Interstate Commerce Commis- 
sion when I appeared there, of 25 percent instead of 15 percent, we 
would come pretty close to a 6-percent return on the property. ¢ 

Senator Topey. Would it be a practical thing or would it be a sound 
thing to write into the law some such provision—I am not a lawyer— 
but some such provision that whenever the cost of the operation of 
railroads, labor costs, are increased by virtue of a ruling of the Wage 
Labor Board, that thereupon the railroad men in this country should 
put into effect an increase in rates sufficient to cover the labor cost 
increase? 

Mr. Franky. Frankly, that is substantially what we are trying 
to present to you im this case. You have caught the point that we are 
trying to bring out here. 

Senator Topry. I mean cause and effect. You cannot squeeze 
something out of nothing. 

Mr. Franxuin. That is right. The technological advancement im- 
provements that we can make—and there are a good many of them— 
require an enormous amount of capital to do it. For instance, just 
let me cite one case: In Pittsburgh we can greatly improve the service 
to the public, the speed of the trains that operate through there—I am 
talking primarily of freight trains—if we go about an expenditure 
there of between $40 and $50 million to improve certain vards in that 
area. 
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We can probably make a return on that $40 or $50 million of some- 
thing like 25 percent, but we have not got the money to do it. It is 
clearly evident when you have these enormous increases you cannot 
absorb them. You cannot absorb that kind of increase coming within 
a matter of months. 

Just think of itnow. As I just testified here, on April 1 the Pennsyl- 
vania Railroad wage increases went up $20, 000, 000 and we only had 
2 weeks’ notice of it. Two weeks was all we had. 

That kind of an increase is going on. January 1, 1952, 4 cents, 
between $12 and $13 million more right on that period and we did 
not know anything about it until about the 16th of December. 

Senator Toney. You make a very impressive point even to a 
layman here when you say every 1-cent increase per hour means $3 
million increase in cost. That is a very impressive factual statement. 
People cannot laugh that off whether it be the President, the Inter- 
state Commerce Commission or whoever they are. 

Somebody has to provide a source for that $3,000,000. 

Mr. FRANKLIN. We have got to continue to have the funds to 
properly keep these properties up and improve them. We just cannot 
stay where we are. Iam sorry to interrupt this thing but i would like 
to bring this out. 

Senator Tosry. I am responsible for that; you are not. 

Mr. Frank.in. Since 1948 the Pennsylvania Railroad alone is in a 
program to increase its equipment—not anything else but just the 
equipment—by $658,000,000. We have actually 7 spent on that 
already $522,000,000. That is gone. That is spent. It took 
$149,000,000 of cash. We have the balance to do that. We will have 
about 96 percent of our passenger service electrical or Diesel and we 
will have about 86 percent of our freight service either electric or 
Diesel, and we will have about 92 percent of our switching service. 

That had to be done in a comparatively short time and during all 
that period we were losing this opportunity to get this action quickly 
by the Commission so that we could keep on getting this money and 
you cannot get that money today. You cannot get it today. 

The margin for selling equipment trusts is very thin and no railroad, 
I do not care what their credit is, can go out and put in $10,000,000 a 
month or anything approaching that. 

The only people that buy these equipment trusts and things of that 
kind are savings banks and insurance companies and they will not 
absorb any more than a certain amount. 

Senator Tosry. Let me make a constructive criticism, if I may, of 
railroads today. I speak particularly of the Pennsylvaria system now. 
You can take it in all kindness. It is not directed at you personally. 

I travel a good deal back and forth to New England and recently | 
traveled on the Edison—I believe that is one of your trains—and I got 
a single bedroom on that train. Here is my experience the last two 
Tuesday nights getting back from New York: I got a reservation on 
car 821. The employees were very helpful. Then I started to walk 
down to car 821. I walked along with my bag—a fairly heavy one. 
I walked 14 cars, almost half the distance to Washington, before | 
found car 821. 

I then got aboard. I was fatigued and worn out. Not only Charles 
Tobey but the passengers say to me, “Damn these railroads; they make 
us walk half the distance to Washington.” 
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The point I make is that you overload these trains; you put so 
many cars on—you have to according to your financial situation— 
and you crowd the public. It is breeding ill will and I do not like to 
see it. Either make the trains shorter or else put a moving escalator 
along there. You will come to that someday. You mark my words. 

Mr. Frankuin. That may be, but we have got to have additional 
money to do that. 

Senator Topry. That is what I am talking about. 

Mr. FRANKLIN. Yes. 

Senator Tosry. Do you recognize the weakness and the physical 
handicaps of people? Did you ever take a bag and walk the length 
of 14 cars? 

Mr. FrankK.in. Yes, sir. 

Senator Tosry. Did you ever try it? 

Mr. FRANKLIN. Yes, sir. 

Senator Toney. Were you not tempted to curse the railroad in 
your heart? 

Mr. Frankutn. I do not know about that. That is a very real 
trouble. 

Senator Jonnson. Did you have your own bag? 

Senator Tosrey. I had my own bag. 

Senator O’Conor. Could I ask you one question? 

Apropos of Senator Tobey’s comment that there might very well 
be written into law some provisions which would enable the railroads 
to acquire adequate returns, do you not feel that S. 2519 and S. 
2518 in regard to the time lag and the others are moves in that direc- 
tion? 

Mr. Frankuin. Very definitely, and that is exactly what I have 
said to the Senator. What he has said here is exactly what will be 
brought about in these two bills. That is exactly what we are trying 
to do here. 

Senator Toney. When you as the president of this system sit down 
in a room like this and talk to the Interstate Commerce Commis- 
sion, as you are talking to us, what do they say as to the imponder- 
ables? What is their answer? 

Mr. Frank LIN. It is hard to answer that question. I sit before 
them as I am sitting here before you. They ask me a great many 
questions. They appear, at the time we put the testimony in, to be 
reasonably sympathetic to our position and then when they get away 
from there and go out you cannot tell how long they are going to 
take. 

Senator Tosey. Is it a case of the last man who talks to them hav- 
ing the influence? 

Mr. Franxuin. I do not think that is true. I think they just go 
through all this thing, they are so anxious to see that everybody has 
an opportunity to have a hearing, they have hearings from one coast 
to another. As a matter of fact, when we submit these cases of this 
kind, a general increase, where we can show specific increases in our 
costs, no monkey business about it, we show them exactly when they 
occurred, they know just as much about it as we do because they have 
all our records, they know exactly what the increased costs of our 
materials are and we think they should act then right away. 

We have not been able to accomplish that, as I have testified here 
two or three times. We went before them with sworn statements 
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and yet they paid no attention to them, they said “We are going to 
have hearings and go through with this,” so that is why we are here. 
We are advocating these bills that have been drawn up here and these 
bills do to this extent: They give us the opportunity for these Senate 
resolution hearings, they have given us this opportunity to go forward 
with these increases without any interference on the part of the 
Commission. 

If the Commission wants this rate structure in effect it will be just 
exactly the same as any other part of the rate structure and the 
Commission can do whatever it wants to about that. We are not 
asking for any privileges at all. We are only asking for the privilege 
of getting this in promptly so as to stop this lag and stop the loss 
between the time these costs go in and the time that we are able to 
get something additional for our price structure. 

Bear this in mind: The railroad industry is the only industry in the 
country that is facing this problem. You can go to any other big 
industry in the country recently and they have gone down to OPS, 
shown them the same sort of thing that we have shown here and 
within 3 or 4 weeks they get the increase and go ahead and go about 
their business. 

Senator Toney. Meanwhile, because of this slowness in movement 
of the Interstate Commerce Commission the patient may die; is that 
true? 

Mr. Franxkuin. Exactly. 

Senator Topey. | feel this way about it—I am not speaking pro- 
railroad. I am speaking propublic. In my judgment there is 
sufficient fairness and decency in the United States to give carefu! 
consideration to the proposals put forth here. I am impressed with it. 
I hope you get some help. 

Mr. Franky. I hope so. Because this industry needs it and 
needs it right away. We are in a serious situation. We can spend a 
lot of money to do the jobs that you are talking about. We just put 
in a lot of money in Thirtieth Street in Philadelphia to move out of an 
old antiquated facility which we should have moved out of years ago 
but it has taken $37,000,000 to just put into final job that station and 
that includes escalators and other things of that kind to take care of 
the public. And there, Senator Tobey, as in New York, the escala- 
tors come down in the middle of the train on the platform, so that 
vou do not have to walk to the extent that that is there 

Senator Tosey. You have not got enough of them. ‘That is the 
trouble. I said yesterday in this hearing that what we need is a 
legislative cathartic in the Interstate Commerce Commission and | 
still think so—Senator Bricker thought I had reference to him—as 
to some of these conditions here, to get a movement. 

Senator CarpenArT. You talk here about depreciated capital invest- 
ments. You are talking about the earnings on the depreciated 
investment; is that correct? 

Mr. Franxurn. That is correct. 

Senator Capenart. Then when vou go to replace the investment 
does it not cost vou three or four times as much as it is on your books 
for? 


Mr. Franxuin. Oh, ves. I was asked about that a number of 


times and our depreciated investment on the Pennsylvania Railroad 
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is now about $2% billion. If we did what you said it would take $6 
or $8 billion to replace that. 

Senator Capenart. In other words, your depreciated investment 
is $2% billion? 

Mr. Frankuin. Yes. 

Senator Caprenart. If you had to replace that entire investment 
you say it would be $6 billion? 

Mr. FRANKLIN. $6 to $8 billion. 

Senator Capenart. Then if you were earning 6 percent on $2 
billion you would still only be earning 1 percent on the cost of replace- 
ment; is that correct? 

Mr. Franxkuin, That is correct. 

Senator Capenart. Then when you talk about these earnings of 
2.8 and 3.8 or whatever they are here in these hearings you have been 
referring to, if that was based upon what it would cost to replace your 
equipment then you really would have been losing money; would 
you not? 

Mr. Frankuin. That is right. 

Senator O’Conor. Have you been able to accumulate sufficient 
reserves for replacement purposes? 

Mr. Franxuin. No, sir. I have already testified—you may not 
have caught it— that we have a deferred maintenance today of about 
$250,000,000. ‘That is after spending $522,000,000 on our equipment 
and getting a lot of new passenger equipment, new Diesels, new 
electric locomotives, and modernizing property. 

That is largely in maintenance of way, which is very important. | 
would like to say one thing there, Senator, that ties into this situation 
alittle. Ido not think the public generally realizes that when you are 
in & position, as we are, where we ought to be buying and putting in 
and installing a hundred thousand tons of rail a year for the time 
being, the normal might be 75, the great point of that is that we are 
putting in heavier rail, and a different type of rail, it is a higher rail, 
it extends the load over more ties, and as a result of putting that rail 
in and spending that money we make a saving in the maintenance that 
is very substantial, because you do not have to work that track as 
frequently as you do with your lighter rail where the heavier trains 
make that movement up and down the ties. 

It is just as obvious, just as plain, if you can see it, right there. If 
we had the money to go ahead and do that we would be “making more 
savings and we ‘could operate more efficiently and could give the 
public a better service. But we have got to have the money to spend 
to do that job and what I contend here and what we have got here 
before you is something that would stop the delay because if you go 
through and encounter 6 or 8 months delay on an enormous expendi- 
ture such as I have described here you have eventually got to have 
an increase beyond what you would normally have to take care of 
that loss that you have incurred while you have encountered this 
delay. 

It is perfectly clear to you, I am sure. 

The CuarrMan. Senator Tobey suggested an escalator-clause ar- 
rangement between these increases in wages and inc reases in rates. 
These bills do not provide anything like that, do the sy? 

Mr. Frankuin. No, sir; I do not think, from my experience as a 
traffic officer and railroad ‘officer, that that is what we should have. 
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It would be perhaps in some ways easier, but an escalator clause is a 
very difficult thing to apply across the board. 

These rate cases must be very carefully studied and increases 
worked out and we do not have a full percentage increase made on 
every commodity. There must be certain hold-downs on certain 
commodities. Therefore, it is better to present these as we have 
been doing rather than have them automatically attached to an 
escalator clause. 

The Cuarrman. When the hearings are held it isn’t all sweetness 
and light. Somebody comes in and opposes these increases; do they 
not? 

Mr. Frankurn. It is a very extraordinary thing that when the 
railroad industry goes in for an increase in its freight rates seven 
different departments of the Government appear in opposition, in 
spite of the fact that we are regulated by the Government, under 
your direction, by the Interstate Commerce Commission, and yet 
seven other different departments of the Government come in there. 

If you will look at the record as it stands today in this last case of 
175, you will find 75 percent of the time of the opposition is taken 
up by Government departments. 

Senator CarpeHart. Has there ever been an instance in which any 
Government department recommended an increase? 

Mr. FRANKLIN. The only time that came pretty close to it was this 
time when one of the Government departments frankly said that 
they thought that the matter should be left to the Commission. 
That is about as close to it as you could get. 

The CuatrMAN. Who is your largest shipper? 

Mr. Frankurn. On the Pennsylvania Railroad? 

The CHarrMan. On the railroads. Is not the Government the 
largest shipper; that is my question? 

Mr. Franxurn. No; I would not say so. For instance, the point 
of that is: When you say one single shipper perhaps that might be 
so, but bear in mind, Senator, that the largest traffic of any one com- 
modity on the Pennsylvania Railroad is coal. The Government 
moves very little coal to amount to much. They move to some 
plants but relatively the coal is moving to public utilities and to 
railroads to some extent still, and also to large industrial operations 
and steel companies for coke and so on. 

The Government is not moving that. 

The CHarrMan. The Government departments who appear before 
you do have an interest. 

Mr. FrANKuIN. Certainly, I do not mean they do not have an 
interest. 

The CHarrMaNn. They are not coming down there just to spend time. 

Mr. Frankutn. They have a perfect right to come in but the point 
is this: That when other industries go before OPS nobody raises any 
objections at all. We are right now out in the money market com- 
peting with every other big industry in the country <o get that money 
to go ahead with these improvements. Why should the Government 
come down and interfere with our getting that money, getting the 
increases in prices to justify us, but they do not go down and say 
anything about any other industry that appears before OPS. 

Of course, in ordinary times, normal times, that industry does not 
have to go to OPS; there is no OPS. 
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The CHAIRMAN. Senator McMahon? 
Senator McMaunon. Mr. Franklin, these people that appear: 


Are they mostly from the Defense Department? 


Mr. FRANKLIN. No, sir; they are not from the Defense Department. 
I do not think there was anybody at this time from the Defense 
Department at all. You see, the railroads are under the Defense 
Department today. 

Senator McMauon. That is right. 

Mr. Franxuin. The Army has the control. 

Senator McMaunon. We hear so much about these spending bureau- 
crats that it is quite novel to hear someone from industry tell us that 
they are down there trying to save money. 

Mr. Frankuin. They are saving money at our expense. We are 
paying taxes just the same, but they object to our obtaining these 
increases. That is a very serious thing and it has a very definite 
impression upon the Interstate Commerce Commission as you can 
readily understand. 

Senator Bricker. What are the departments of Government that 
appeared in the last case? 

Mr. Frankurin. Department of Agriculture, Department of Com- 
merce, the General Services Administration—that is four—OPS 
appeared. 

Senator McMaunon. SEC? 

Mr. Franxurn. No, SEC did not appear. 

Senator Bricker. They are not shipping any securities? 

Mr. Franxuin. I could give you a list of those, Senator, but that 
is five of them. 

Senator Bricker. Interior? 

Mr. Frankuin. I do not recall that Interior did, but there were 
seven different departments of the Government appeared in opposition, 
Tennessee Valley Authority was another one. 

Senator McMaunon. When they appear, do they appear in the role 
of shipper or do they appear as representing the public—their par- 
ticular relationship with the public—such as ‘Agri iculture representing 
the farmers? 

Mr. Frankuin. Of course, Agriculture does appear as representing 
the farmer and they want certain things protected and so forth, and 
that has usually been done, but in many instances they appear and 
do not want any increase of any kind in spite of this showing. 

Senator McMauon. What is their answer? 

Mr. Frankuin. Their answer is that it is not necessary. Some of 
the departments make extraordinary estimates as to the volume of 
business, what it is going to be. I want to say this to you, gentlemen: 
It is not in any sense a bragging job, but our gross last year in 1951 
was $1,045,000,000, and the estimate which we put in in February 
was only less than 1 percent out for 1951. 

We take great pride in showing that our estimates have held up 
well in all of these cases, and that is a matter of record. There is not 
any question about it. “Any body can check it who wants to check it. 

Senator McMauon. How about these Government departments? 

Mr. Frankuin. In many instance, they have been way over what 
has happened. The last time I think the Department of Commerce’ 
estimate was exceptionally good. 
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The CuatrMan. They do not make their estimate on the basis bec: 
road by road. They might have hit the over-all and missed th case 
Pennsylvania. in 4 

Mr. Franxuin. No; I am referring to both the individual road an tho: 
the over-all. The railroads as a whole have been very close on thes \ 
estimates, Senator Johnson. The Commission was so impressed bh We 
the testimony in one of these cases that they actually got out a speci was 
report after the whole thing was over and showed the results for th was 
vear as estimated by the railroads and showed that it was very, ver pro 
close, and complimented the railroads on that showing. put 

The CuatrMan. Did the Pennsylvania Railroad pay an exces hun 
profits tax for 1951, or will they? 7 

Mr. Frankuin. No, sir; we are nowhere near it, but we still a: ret 
paving taxes of about pretty close to $75,000,000 a vear. N 

The CuatrmMan. Do you withhold taxes for improvements thi care 
are not permitted on account of shortage of materials? Do they | Ths 
you hold back taxes on that? our 

Mr. Franxuin. No. As a matter of fact, Senator Johnson, up | not 
the present time, frankly, we have not suffered seriously from any higl 
material shortages. a 

The CHatrmMan. You did in World War I1; did you not? hist 

Mr. Franxkurn. Oh, yes; in World War Il—we came out of World pas 
War II with a very substantial deferred maintenance and that was hav 
partly due to that. war 

The CuarrMan. Did they let you accumulate oro! 

Mr. Frankuin. No, sir, they did not; that was one of the things thi S 
we tried to work out with them. I think the Interstate Commer: the: 
Commission would have let us do it but the taxing authority woul whe 
not let us do it. still] 

Senator O’Conor. Mr. Franklin, you are addressing your attention I 
of course, to the situation as it presented itself to you and as you \ 
predicted it at the time of the last hearing. Did you at that tin: We 
take occasion to indicate to the Commission what in your opinio off 
would be the effect on your car-improvement program if the Resired ah 
increases were not granted? \ 

Mr. Franky. Yes; we frankly stated to them—and there were ne 
great many questions asked about it. I told them that our car pro and 
gram, which is probably the largest of any road—we then had nad 
program that ran around 168 cars a day. We said that it would !\ ‘| 
necessary to cut that program, and we cut that program by 6,() cou 
cars. That is about $30,000,000. Not quite as much as $30,000,00) \ 
about $22,000,000. diff 

What we did there was this: We found that we just could not con wre 
tinue that program. That program should have been continued }1! 1 
it was fortunate that we did not continue it because of the fact tha! auft 
they did not give us what we were entitled to in our judgment an ope 
therefore we had to make those economies. We are still far behind \ 
on what we consider to be a proper number of cars in servicea)|: sii 
condition. out 

Today on the Pennsylvania Railroad our freight cars in need 0! onal 
repair would be about 8.8 percent of our total equipment. We have roid 
200,000 cars, and what it ought to be would be about 5 percent or less all 4 

Senator O’Conor. I was just interested to know what actually «id som 
take place in view of their refusal to go as far as you would sugges' R 
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because you have indicated that the 4 percent was granted in your 
case and the 2 percent on the western railroads. I was wondering how 
in fact there was any car-improvement program put forward under 
those circumstances. 

Mr. FRANKLIN. Yes; and you will remember this, Senator, further: 
We cut that program. ‘Actually that increase that you mentioned 
was later increased by the Commission to about 7}; percent, but that 
was only half of what we were asking for, and we had to cut the 
program accordingly and we cut our rail program as well. We only 


put in 50,000 tons of rail last year when we should have put in a 
hundred thousand. 


The Cuarrman. Is there such a thing as a point of 
returns in rates? 

Mr. Frankuin. There is, Senator, very definitely; but that 
carefully reviewed, and the best answer I can give to that is this: 
That today on the Pennsylvania Railroad, except in the war periods, 
our revenue per ton-mile is higher than it has been at any time—I do 
not mean our revenue per ton-mile, I mean our revenue ton-miles are 
higher. 

That is our volume. It is higher than it has been at any time in the 
history of the road except during the Word War II period. Also, our 
passenger business; our passenger miles are higher today than they 
have been at any time which is quite extraordinary except during the 
war period. Our gross as I have said, $1,045,000,000, is the highest 
cross we have ever had. 

So while we know that there are levels above which we cannot go, 
they are studied in each one of these rate cases and we are confident, 
when we put it in, that while we will have to make certain adjustments, 
still that rate level will bring us definitely substantially more money. 

The CHarrRMan. Are vou still taking a loss on the passenger traffic 

Mr. Frankurn. We are still taking a loss on the passenger business. 
We are making a special study on passenger business. We have taken 
off in the last 4 months, about 6,000 miles a day. We operate about 
a hundred thousand miles a day. So we are making progress 

When I say “taking off,’ we have taken off trains that are not pay- 
ing. The out-of-pocket cost on a train today is about $3.50 a mile 
and where they get down to $2 or something of that kind it is clearly 
necessary to take them off, 

The CHarrman. You do not have freedom of action in that, of 
course. 

Mr. Frankuin. We do not and we are encountering a great deal of 
difficulty, particularly with the State commissions, but in some in- 
stances we are making real progress. 

The CuarrMan. Is that differential between passenger and freight 

sufficient so that if you did not have the passenger losse s, vour freight 
operation would make 6 percent on your ote ore 

Mr. Franxurn. I think that after a period of time—of course, we 
are talking about a purely theoretical thing, because we cannot get 
out of the passenger business, we do not want to, but actually if vou 
could eliminate all of the passenger service on the Pennsylvania Rail- 
road and eliminate all the stations and tremendous investments in 
all that, and come right down to a freigh road alone, you might come 
somewhere near it. 

But that is a perfectly impossible conclusion to reach 
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Senator McMaunon. May I ask a question, Mr. Chairman? 

The CHarrRMAN. Yes; go ahead. 

Senator McMauon..- Mr. Franklin, what is proposed in this legisla- 
tion that you are supporting is the application of the so-called Cape- 
hart amendment to the railroads? 

In other words, if there is an increase in your costs then that must 
be taken into consideration immediately by the price-fixing and price- 
regulating authority. 

Mr. Franxuin. In a way, that is right. What we are insisting 
upon is that, either under an escalation clause or whatever it may be 
determined, where out costs go up, or materials, those two things 
where we can clearly show that that has occurred within a specified 
period, then we should be allowed to move up our rate structure with- 
out any real notice except the regular 30-day notice. 

We propose to give that. Then the rate structure will become 
effective, but when it does become effective, the Commission then 
controls it, and if there is something in it that is discriminatory or 
wrong, they can order it to be changed. 

The CHarrRMAN. But not retroactively. 

Mr. Franky. Yes, sir; they can. They have the right under the 
law to make reparations where they find it necessary to do so. In 
other words, they could force us, under the present law, without any- 
thing in the bill about it at all, they can force us to make reparations. 
I want to make this quite clear—it is an important point—if you will 
let me take the time: When you put in a complete rate structure such 
as we are proposing here on a blanket job for the country, we do not 
want anything about reparations in that for the simple reason that if 
we put an increase of 10 percent in on January 1 and the Commission 
then has hearings and everything else and finally reaches the conclu- 
sion that that should have been 8 percent, and finally reaches that 
conclusion on June 30, which they are apt to do—take something like 
6 months to do it—we do not want to have to make reparations to 
every shipper who ships anything over the railroads in the whole 
country. 

It would be a gigantic job as you thoroughly appreciate, and the 
accounting of it would be almost impossible. 

The CuarrMan. Of course, there is another bill that is in with 
these bills that does prohibit or obviate the necessity of reparations. 

Mr. Franxuix. I think that is true, but in this case, Senato: 
Johnson, I want to make it quite clear to the committee, if I may, 
that your right of reparation is not in any way interfered with. 

The CuarrMan. In these bills? 

Mr. Frank.1n. In these bills. 

Senator McManon. Now, Mr. Franklin, this applies a brand new 
principle of rate making, does it not? 

Mr. Frankuin. No, except in this one phase of it: It applies no 
new rate-making principle except the right of the railroads, upon 
30 days’ notice, to put in effect an increase in rates of a specific 
amount, without interference by the Commission. That is something 
new since the law has been in effect. 

Senator McMaunon. Without in any way passing on its merit 
because I have not thought about it very much—it would seem to me 
that if you are going to do this for the railroads that of course you 
would have to do it for all other forms of regulated transportation. 
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Mr. FRANKLIN. That is right. 

Senator McManon. Air, steamships? 

Mr. Franxkuin. I do not think either air or steamships are tied 
down—I am not qualified to speak on this, I am just speaking in 
a —to the extent that we are, but there is no doubt about 

: If the railroad 3 is given this same privilege other transportation 
ollasisles ought to have the same privilege if they do not now have it. 

Senator McManon. Would not such a principle, if established, also 
be correctly applied in the case of all regulated public utilities 
telephone, light, and so forth? 

Mr. FRANKLIN. I see no reason why, if they are up against the 
same problem that we are up against. 

Senator McMauon. They may be to a lesser or greater extent. It 
is the principle now that we are talking about. 

Mr. Frankuin. That is right. 

Senator McMauon. I imagine that the lighting companies might 
say that they have great increases in costs and they could not get the 
public utilities commissions to act on it. By the same token, they 
weuld be in the same situation you would be in. 

Mr. Franxurn. Yes, but 1 want to make this clear to you: That 
in most of those cases that is a State job rather than an interstate job. 
In other words, you take the telephone companies today, their main 
trouble is not with any interstate regulation such as we enounter, but 
it is a State job, and to that extent it is quite different, and that is 
also true of the public utilities. 

I happen to know something about both of those, and their problem 
is with the State commissions. 

Senator McManon. But it is true that the State commissions in 
their regulatory procedures have been modeled after the Federal 
regulatory commissions, 

Mr. FRANKLIN. Yes, sir, and if Congress approves this, and we have 
this, we are going to continue to have ‘the same trouble with the State 
commissions in getting some of these things done. 

We have today, in a number of State commissions, even though 
these rates were approved by the Commission on August 8, we have 
not yet gotten them in a number of State commissions. 

Senator O’Conor. Right in line with Senator McMahon's very 
pointed and pertinent question: Is it not true, however, that under 
the bill as we now propose it, several of us on this committee, that if 
the Commission determines that the schedules are discriminatory or 
prejudicial to the public, or might produce revenues in excess of that 
needed, that all the Commission has to do is to order a modification? 

Mr. Frankuin. That is right, and they can do it immediately as 
soon as they determine that, and they can grant reparations if they so 
desire. 

Senator Kem. Mr. Franklin, there has been some mention of other 
forms of transportation. What do you think of the future of the 
railroads from a transportation standpoint? In other words, to what 
extent do you think railroads in the future will lose transportation to 
other forms? 

Mr. Frankuin. Senator Kem, I am one of those who is optimistic 
about the railroads. As I said to Senator Johnson, we are handling 
a greater volume today then we have ever handled except during the 
war periods. There is a great deal of business that is now available 
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to the railroads that we can get, and I see no reason why the railroads 
could not continue to be what is generally considered the backbone 
of the transportation industry of the country. There is no reason in 
the world why we cannot. 

If your earnings are sufficient to bring about a proper return so 
that we can get the capital to improve our plan and get that going, we 
can compete with any other form of transportation and hold our own 
I am confident of it. 


Senator Bricker. Coming back to what was suggested by Senator 


McMahon a moment ago about other utilities: They are regulated on 
an entirely different basis than what the railroads are. They are 
given a rate commensurate with their rate of return upon the value o! 
the property based on different formulas so far as the different States 
are concerned, but most of them render a single kind of service and 
the rates are more or less uniform over that service, and if the rail- 
roads were permitted, as the States by law are required, to give a rate 
of return of say 6 percent of 5% or 6% percent, upon either the rein- 
vestment value of the property or the establishment value of the 
property or upon the original cost, whatever vou want to make it, 
your rates would go up tremendously at the present time. 

In fact, I doubt if you could put into effect a rate schedule which 
would bring you a rate of return which the utilities not “are guaran- 
teed’’—as a Harvard professor said in one of our hearings here —but 
which they are permitted to make if they can. 

Senator McManon. How about the Federal Power Commission 
and natural gas? 

Senator Bricker. They have regulatory authority, of course, not 
over the rates but they also have responsibility for the allocation 
I think they have confused it a lot but they have that power. 

Mr. Franxurn. As I tried to say, Senator MeMahon: If we had 
the position that they have and are now getting, on the rate of return 
we would not be here with this proposition at all, but it is because of 
the very low earnings and the necessity to improve the property—|! 
keep emphasizing that, because that is one of the real things the) 
are, gentlemen: we have got to have money to keep on improving ou! 
properties, and that is where we are going to make the money ani 
where we are going to hold this business, and if we sit around and jus! 
leave everything alone we are going to get into very serious difficulties 

Senator Bricker. You see, where you apply for a 15-percent in- 
crease and the Commission gives you 10, for instance, and that does 
not bring you up to a standard return, say a 5% or 6 percent upon thie 
value of your property—a State commission making a similar order 
under the fourteenth amendment of the Constitution of the United 
States, it would immediately be set aside as being confiscatory of your 
property, while the Federal Government does not have to comply 
with any requirement of that kind so far as the courts are concerne« 
and the laws are concerned. 

Mr. Frankurn. That is right. The feature that we are trying to 
cover here, Senator Bricker, as you know, is not so much the fact tha! 
they only gave us 10 percent, but that it took 6 or 8 months or a year 
to give us that, and in the meantime we were losing alli this money be- 
cause of this increase, and we have to some day or other make that 
up, as I mentioned to you a minute or two ago. 
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When you do that you are forcing the railroads eventually to ask 
for further increases because of the lag that occurs and the losses that 
oceur in that time. In 1951 the wages and cost of materials to us 
cost us over July 1, 1950, $83,000,000. 

We only got back in increased rates on passenger fares, mail, 
express, and freight, about $39,000,000. So we were $44,000,000 in 
the hole for that one year. That is what I refer to here. 

Now, if they would go ahead and let us get that quickly, then we 
could move on and not require so much. 

Senator CapeHAarT. How many employees does the Pennsylvania 
Railroad have? 

Mr. FRANKLIN. 137,700 employees. 

Senator CapeHarT. How many emplovees in the entire railroad 
industry, if you know? 

Mr. Franxurn. That is not quite 10 percent, roughly 10 percent 
of the employees. 

Senator CaPEHART. So there is about a million? 

Mr. Franxuriy. A million three hundred fifty thousand. I am 
not giving that entirely accurately. 

Senator CapEHART. How many stockholders does the Pennsylvania 
Railroad have? 

Mr. FRANKLIN. 190,000 stockholders. 

Senator CapeHart. And how many stockholders would you say 
in all railroads? 

Mr. Frankuin. I am afraid I could not guess that. I do not think 
[ have ever seen that figure. 

Senator Capenart. Then the better the condition that the rail- 
roads stay in, it is that much better for their employees, is it not?- 

Mr. FRANKLIN. Certainly it is. It is very definite. 

Senator CapeHART. The people who want to be more interested in 
this than any other group would be your 137,000 employees. 

Mr. Franxkurn. They have got to be, because unless we make the 
money they are not going to make the wages. 

Senator CaPEHART. So they ought to be vitally interested. Are 
they supporting this legislation, or do you know? 

Mr. Frankuin. I do not actually know but I know of no possible 
reason why they would not, because this is certainly to their interest 
as well as our own. 

Senator Capenart. And the railroad, of course, is owned by the 
people. 

Mr. Frankuin. Certainly. 

The CuarrMan. Do they ever appear in the hearings before the ICC? 

Mr. Franxkuin. I do not recall that they ever have. They may 
have appeared in certain phases of it, but not in the general rate cases. 
| do not recall any instance where they have. 

The CuHarrMAn. If wages were tied to increases in rates, certainly 
they would appear. 

Mr. Frankurn. | think very definitely so. 

Senator CaPpeHArtT. They are tied to rate increases. They cannot 
get wage increases unless you get the money to pay them. @ 4 

The Cuarrman. They are not tied because the two act completely 
independently, one from the other, and I think that is where most of 
the difficulty comes in. If there could be an escalator clause or a 
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Capehart amendment or something of that kind rather than just a 
blanket turning over to the railroads of the right to make rates without 
hearings and without considering the shippers at all, it would be a 
much better system I think. 

Mr. FranKIn. I want to say there, Senator, that is not quite a fair 
outlook on it. 

The CuHarrMan. I did not think you would agree with that, but 
after all the shippers do have a tremendous interest in rate increases 
and rate increases are an extremely vital and important thing to the 
country—to the whole economy. 

Mr. Frankuin. Definitely. But I want to make it clear, though, 

Senator, that this does not in any way take the control of the rate 
structure away from the Commission. The only thing we are doing 
here is asking for the right to get this in quickly so we can get some- 
thing that w ould offset these enormous increases in wages and cost of 
living bonus. 

Now just let me say another thing on it: Here we are now, shortly 
to look at what is going to happen on April 1. We may get another 
one of these big wage increases. It does not look soto me. Because 
of the escalator clause. We have under the wa age settlement what we 
call the efficiency factor which is going to come up on July 1. I do 
not know what that is going to cost us, but something along those 
lines. Something like what General Motors has in effect. 

The Cuarrman. If these two bills were enacted into law and you 
had a wage dispute, you could not say to the employees, as you say 
to them today, “Well, we just cannot do it. We cannot meet these 
wage demands. There is no way we can do it.’”’ And they Say, 
“Go tell that to somebody else. All you have to do under 2518 or 
2519 is go out and raise your rates.” 

That is what they would say to you. 

Mr. Franxkurn. I am glad you brought that up. I want to make 
that perfectly clear to you. We had a meeting in Chicago a short 
time ago and we had some of the best posted railway labor fellows 
among the group there, and one of the shippers brought that same 
thing up to us and talked to us about that and I happened to be the 
one who answered it, and then I asked these other fellows a question. 

Actually the labor fellows do not give a hoot about whether we are 
capable of paying this or not. It does not make the slightest difference 
to them. 

The CHarrMan. No, but you argue that point with them. 

Mr. FRANKLIN. We argue it with them, yes, sir, but the point of it 
is that when the final job comes they do not care. They will say 
“You will get it somewhere. That is vour job. We want the money 
and we are going to get it.” 

The CuarrmMan. They would not have anything to worry about if 
these laws were in effect. 

Mr. Franxurn. I do not think from a practical point of view and 
these gentlemen agree with that. It will not make a particle of 
difference in what labor asks for under this situation, whether this 
law is in effect or not. 

The CuarrMan. It will make a difference in what you agree to pay 
them, though, and your attitude? 

Mr. Frankuin. No, sir. We have fought this wage increase for 
over 2 years and the wage increases that they have obtained have been 
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largely obtained through the White House. That has been true 
throughout the war. It does not mean that we are not sympathetic 
to the position of our employees at all. 

The CuarrMan. Of course not. 

Mr. Franxkuin. That is not what I am arguing. 

The CuarrMan. I do not imply that. 

Mr. Franxuin. No. 

The CuarrmMan. But I am strongly of the opinion that if any wage 
award is made, and these laws are on the books, that immediately 
there will be a rate increase and within 30 days after the award is made 
the increase will go into effect. Railroad labor will know that, and 
you will lose the strong argument that you make with them, that you 
just cannot pay the bill. 

Mr. FRANKLIN. I have never seen that argument have the slightest 
effect I am sorry to say. 

Senator CAPEHART. Have you ever won such an argument? 

Mr. Frankuin. No, never come anywhere near it. 

Senator O’Conor. Is not the converse of that also true, that, if it 
were known in advance that substantial wage increases would inevi- 
tably result in increases in rates, that there might be a little less likeli- 
hood of it? 

Mr. FRANKLIN. It is quite conceivable. 

The CHarrRMAN. On whose part? 

Mr. Frankuin. On the part of labor and the railroads. 

Senator, keep this in mind—— 

The CHarrMAN. That is why I have said so many times here today 
that if you could tie wages and rates together, it would be much more 
satisfactory to me, and I think to the Congress. I do not think it 
would be more satisfactory to railroad labor or to the shippers, but I 
think that it would be more satisfactory to Congress if the two could 
be tied together. 

Mr. FRANKLIN. Senator, I want to say this to you as I said a minute 
or two ago—— 

The CuHarrMan. Then if we could go one step further and have 
the people in Government who award the wage increases confer with 
the ICC, I think then we would have a much better and much more 
equitable procedure. 

Mr. Frankuin. We are very anxious not to make this thing any 
more complex than it is today. It is a very serious problem today 
to deal with all these Government departments and get all these 
things straightened out, but I want to say one thing to you, Senator: 
there is no one more anxious to hold down these increases than the 
railroad officers, and I think that is recognized by most of the big 
shipping public today. 

The big shipping public today, if you will look at the record, was 
not down here objecting to these rates as a whole. They may have 
had certain specific instances they objected to, but the objection 
was not there from the public in this case, except on certain things: 
the coal industry had certain objections, but there again let me point 
out this: that the freight rate on coal used to form in 1939, along in 
there, about 60 percent of the price of delivered coal. Today it is 
only 38 percent, and that is true right across the board. 
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The CuarrMan. If you keep raising the rates on coal and the wages 
on coal mining go up, it will drop from 38 percent to approximately 
zero, because the coal shipments are going down all the time. 

Mr. FRANKLIN. No, sir. 

The CuHarrmMan. Only because of the foreign demand and the 
shipping of coal to Europe. 

Mr. Franxury. Of course, you have a natural difficulty, for the time 
being—it may last some time—of the competition of the gas and oil 
coming in in pipelines and so on, but that is not entirely what is de- 
stroying coal. What I have pointed out to you was—I do not know 
whether you caught those figures—— 

The CHarrMan. I caught the percentages, yes. 

Mr. Frankuiy. I am talking about the freight percentage of the 
delivered price of coal. The percentage I was giving you was the 
freight rate forms of the percentage price of coal has come down 
from 60 percent of the value of the coal price delivered to 38 percent 
That is a substantial reduction. 

The CuarrMan. What about the volume? 

Mr. FrankKuIN. The volume has come down somewhat but it is 
still holding up very well on a great many of the roads. 

The CuarrmMan. Of course, the Pennsylvania is in a little different 
position from most of the roads, both the Norfolk & Western and the 
Pennsylvania. You do have a large volume of coal and you have 
plants that use coal on your lines, so you are in a little different posi- 
tion. But the shipments of coal and the volume of coal shipments 
are coming down throughout the country-—— 

Mr. Franxuin. The amount of coal—I cannot give you offhand 
the figures—but the total tonnage of coal mined this year will be up 
above where it was last year, and—I am talking about for 1952 above 
1951—and I think I am right in saying that ’51 was higher than 50. 
Total tons mined, about five-hundred-sixty-some-million tons. 

The CuarrMan. As to the foreign demand for coal from across the 
Atlantic, we are doing the mining for them here. Whereas they used 
to be exporters they are now heavy importers; and the heavy indus- 
trial use of coal right at the moment in connection with the defense 
mobilization and the war programs, has accounted for most of that 
increase. 

Mr. Franky. I would not say so. You see a lot in the papers 


about that but the total tonnage is not so terrifically high as to effect 


that. A big volume has got to be consumed in this country. 

Senator O’Conor. You have just touched on a very interesting 
point. What has been the relationship between the cost of the 
transportation and the value of the commodities transported? 

Mr. FRANKLIN. Back in the 1930’s, for instance, I recall one figure 
I testified to in this last rate case. In 1933 the freight rates over the 
country formed about 10 percent of the wholesale price of commod)- 
ties, and in September 1951 that was down to 5.7; so, you can sce 
what a tremendous change that is. 

In other words, it clearly vertifies the fact that commodity prices 
have gone up about 130 percent and freight rates only about 6) 
percent. It checks right into that fact. 

Senator Kem. Mr. Franklin, as I understand it, vou are basing 
your argument largely on the old and well-accepted principle that 
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justice delayed is justice denied. We have that same sort of com- 
plaint in the Congress about other commissions. 

For instance, last week we were discussing here in the committee 
the television freeze that was put into effect in 1948 as I recall and is 
still in effect. Have you any suggestions to the committee or to the 
Congress as to any legislation that might bring about more prompt 
and decisive action on the part of these commissions? 

Mr. Franxuin. No. These two bills, in our judgment, are the im- 
portant things to accomplish that fact and speed that up. I want to 
make it quite clear: We are not critical of the Commission and the 
final conclusions of the Commission and so on, except from our point 
of view, and certainly in that particular time, with this inflation 
period, and even before that, we point out these great delays and 
we must have relief from those, and these two bills give that plus one 
other thing, Senator, if I may say also this: That in many instances— 
Senator Johnson asked and Senator Tobey did, about the fact that 
these increases divert traffic. 

What we have here in one of these bills—S. 2519—is the fact that 
if the railroads come before the Commission they should not use their 
judgment of what the effect of those increases will be as against the 
railroads. The railroads’ judgment of that should prevail, “and they 
should not say to us, the railroad industry: “There is no reason why 
you cannot put this in. It is not discriminatory or anything of that 
kind; it is perfectly all right, but you fellows do not know your busi- 
ness. We know more about it than you do. You are going to lose 
more business if you put these rates in than if you leave them out. 
Therefore, we will not give you the 15 percent; we will only give you 
10 percent.” 

We claim that is all wrong. It is impossible, in my humble judg- 
ment, for those men on that Commission, or any small group of people 
like that, to know as much about the actual results of a rate structure 
as the individual officers on these railroads know. 

It is just common sense. They are living with it, and no railroad 
officer wants to raise the rates to the point where he will not hold the 
business. That is what he is paid for, the traffic officer, to get the 
business on the railroads. 

If they cannot set a proper rate structure, if they lose it, we do not 
want them, we will get rid of them. That is the point on this 2519 
bill. It is a very important point, Senator. 

Senator Kem. I appreciate your desire not to be critical in any 
way of the Commission. Most of the people who are regulated by it 
are equally careful, but what I thought was perhaps on the basis of 
your experience you might suggest some remedial legislation that 
would be mutually helpful, both to the commissions and to the parties 
regulated by the commissions. 

Mr. Franxuin. I have no idea what the Commission thinks about 
these two bills, because I have not talked with them in any way, but 
Inv guess is that some of the Commissioners at least would not seri- 
ously object to this, because I think they realize that the over-all 
mae hinery here is too slow and some ‘thing ought to be done to speed 
up that procedure. 

I do not know anything else that we can suggest at the moment 
but what we have got in this bill. 

The Cuarmman. You may proceed. 
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Mr. Frankuin. The increase in price of materials paid by the rail- 
roads since July 1, 1949, had increased costs by $337,064,000. The 
sum of these two items of increased costs thus amounted to $971,- 
321,000—almost another billion dollars—which the railroads must 
find the money to meet. 

In spite of the unchallenged evidence as to cost increases presented 
at the hearings, the Commission, when it finally handed down the 
decision on August 8, 1951, granted the eastern railroads less than 
half the increase which they had requested in March, and even less 
to the railroads of the other sections of the country. The result was 
that only 2 months later, on October 19, 1951, the railroads petitioned 
the Commission for reconsideration of its decision and for the full 
amount of the increase originally requested. Hearings on this petition 
were not set by the Commission until January 14, 1952, an interval 
of about 3 months. These proceedings were just concluded last week 
and, as the case is now before the Commission for decision, I shall 
refrain from comment upon it. 

As I have stated, I have been a witness in each of the five cases be- 
fere the Commission since 1945 in which the railroads have sought to 
obtain permission to adjust their prices to their costs; namely, Fx 
parte 162, filed on April 15, 1946, and decided on December 5, 1946; 
Ex parte 166, filed on July 3, 1947, and decided on July 27, 1948; 
Ex parte 168, filed on October 1, 1948, and decided on August 2, 1949, 
and Ex parte 176, filed on January 16, 1951, and decided August 2, 
1951, subsequently reopened October 19, 1951, and still pending before 
the Commission. In all of these cases except Ex parte 162, costs rose 
so rapidly that it was necessary to amend the petitions between the 
dates of original filing and the dates of final decision and limited 
interim increases were ‘granted. 

I have been very clese to all these cases, and during the period when 
I was chief traffic officer of the Pennsylvania Railroad prior to June 
16, 1948, I participated in the discussions of the chief traffic officers of 
the railroad industry which led to the cases being filed. In all in- 
stances I made a careful study of the cost increases which the rail- 
roads had to meet and satisfied myself from the figures and from my 
knowledge of the situation that the increases which we were requesting 
were absolutely necessary to meet our expenses and maintain the 
financial soundness of the industry. No traffic man wants to increase 
rates unless it is absolutely necessary. He never wishes to increase 
them beyond what is necessary. In every one of the rate increase 
cases to which I have referred, the increase requested by the railroads 
was extremely conservative. From the standpoint of hindsight, 
should now say much too conservative. Yet the Commission in its 
final decision, in all of the cases, granted less than the needs of the 
railroads required. 

Furthermore, because of the procedures of the Commission, the 
new rates were not put into effect until many months after they were 
needed. In fact, they were not allowed to go ‘nto effect until new 
cost increases had already occurred which required almost immediately 
a further application to the Commission for additional increases. 

There was thus always an interval of many months during which 
the railroads were operating on a rate level that was already outmoded 
by additional increases in costs. If I may summarize the impressions 
and conclusions which I have drawn as a result of my close contact 
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with this series of cases and with the attitude of the Commission to 
railroad revenues and costs in the 6 years since the war, I would 
like to do so as follows: 

First, I would like to call attention to the fact that the so-called 
interim increases granted by the Commission after preliminary 
hearings and before final decision have always been delayed 2 or 3 
months after the filimg of the original petition. In the case of Ex 
parte 162, the interval was 2 months; in the case of Ex parte 166, it 
was 3 months; in the case of Ex parte 168, it was 3 months; and in the 
case of Ex parte 176 it was 2} months. Furthermore, these interim 
increases have in every instance been inadequate. 

In Ex parte 162, where the railroads requested an increase averaging 
19.6 percent, the interim granted by the Commission was 6.5 percent; 
in Ex parte 166, where the petition was originally for 16.9 percent, 
the first interim granted was 8.9 percent; in Ex parte 168, where the 
petition was for 13 percent, the interim granted was approximately 
5.2 percent; and in Ex parte 175, where the original application was 
for 5.6 percent, the interim granted was 2.4 percent. 

Thus the railroads were prevented from obtaining the increased 
revenue needed to meet their increased costs—and I have already 
stated that their applications were calculated on a most conservative 
basis —until many months after those costs had accrued and not until 
they were already faced with new and additional costs. Hence, the 
action of the Commission has in every one of these cases been aptly 
characterized as ‘‘too little and too late.”’ 

The second impression and conclusion which I have drawn from the 
practically continuous series of rate increase cases before the Com- 
mission in the last 6 years grows out of, and is a continuation of, the 
first conclusion. It is this: That one rate increase does not become 
effective until another is already needed because of the continuing 
spiral of cost increases which is going on before the first case is decided. 

This not only means that we are almost continually before the 
ee asking for further increases, but that we are always one 

r more laps behind in the rates. The railroads have to carry cost 
increases for a period of from 8 months to a year without substantial 
rate relief and then when they obtain such relief, it is already in- 
adequate because of the new cost increases which have occurred in the 
interval. This means that during the period when cost increases have 
gone into effect without corresponding rate relief, the railroads have to 
pinch pennies in every way that they can to keep out of deficit opera- 
tion. 

Accordingly, as I pointed out to the Commission in a passage which 
I have already quoted here, we cannot catch up with our deferred 
maintenance and have to trim our present maintenance program to a 
minimum. Thus in my testimony presented on December 2, 1948, in 
ex parte 168, | called attention to the fact that we had had to cut 
down our maintenance program and our car-repair program that we 
had been carrying on during the first 6 months of the year to keep 
within our income. 

At that time, there was no shortage of car-repair materials, and if 
we had had the money to carry out the program on which we had 
embarked, and if the other railroads of the country had likewise been 
in a position to repair more cars, the situation would probably not 
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have arisen with respect to car shortages, which in recent years ha- 
come several times before this committee. 

The financial restrictions on our car-maintenance program on th: 
Pennsylvania has been a continuing one. It became necessary for m: 
to bring it again to the attention of the Commission in my testimon 
in Ex parte 175 in the spring of last year. I then said that the presen: 
heavy repair program which we had been carrying on in the first par! 
of 1951 was due partly to the poor earnings of previous years. 

We had been continuing this program in spite of poor earnings, bu’ 
were finally forced to the conclusion, because of poor earnings, tha 
instead of carrying the present program through, we would have to 
curtail it effective June 1. We did that very reluctantly, and onl 
because of the absolute necessities of the case. Thus the deficiency i: 
the railroads’ revenues has also been a cause of bad car supply situa- 
tions and has operated to burden this committee from time to tim 
with the apprehension of shippers that they would not be properly 
served. 

We have been trying to do everything possible to provide an ade- 
quate car supply for the public service and have made large capita! 
outlays for the purchase of new cars, but there can be no doubt that 
the restriction of our earnings has in many ways made this task muc) 
more difficult for us. 

Senator Bricker. There is no materials shortage now in steel that 
is holding up the car manufacturing program, is there? 

Mr. Franxkuin. Yes there is, Senator Bricker. Right today we 
cannot get the steel that we require for the cars that we are building at 
Altoona in the second quarter, and it looks as though we will not ge' 
sufficient steel in the third quarter. 

Senator Bricker. Even under your limited program. 

Mr. Franxurn. Even under our limited program. 

Senator Tosry. At Miami Beach there are thousands of tons of 
structural steel standing there to build hotels. How they get it, 1 do 
not know. It is an amazing thing. 

Senator Bricker. The fact is that there is adequate steel in thi 
country to take care of all the needs, if adequately distributed. 

Mr. Frankuin. That I do not know. 

Senator Bricker. I know you could not say, but I am confident | 
am right in that. 

x * * x * « « 


Mr. Franky. The facts which I have now given you pm sem why, 
in my opinion, the legislation proposed in 8. 2518 and S. 2519 is neces- 
sary and ‘iitieieclialtl. I have outlined the principal problem which: 
now confronts the railroads and prevents them from earning an acde- 
quate net income. That is the problem to which those bills ar 
directed. 

I now wish to point out how they attempt to meet that problem 
and why, in my judgment, their provisions offer the only effective wa) 
of doin 

I will first discuss S. 2518. Ina nutshell, what S. 2518 provides 's 
that after the railroads have incurred a cost increase, they may 1- 
mediately certify to the Commission the amount of the rate increase 
which is needed to offset that cost increase and leave adequate net 
earnings. Upon the filing of such a certificate with the Commission 
the railroads may then proceed to make the increase effective not less 
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than 30 days after such filing, and the Commission shall have no 
power to suspend the increase. 

However, the Commission may subsequently institute an investi- 
gation to determine whether or not the new rates are in excess of what 
the carriers really require. If as a result of such investigation, the 
Commission finds that the increased rates are excessive, it may order 
them to be modified to the extent necessary to prevent such excess. 

This proposal does not remove or destroy the power of the Com- 
mission over rate increases, or deprive the ‘Commission of authority 
to decrease excessive rates. What it does is merely to postpone the 
exercise of this power by the Commission until after the railroads have 
had an opportunity t oO put the rates into effect. 

This proposal is, in my judgment, absolutely necessary in the light of 
experience. It is the outcome of the experience which I have reviewed 
in this statement. To my mind it provides the only means which has 
any chance to be effective of removing the causes which have kept the 
railroads from obtaining adequate net earnings during the past 6 years 
As I have pointed out, the cause of the railroads’ present financ ‘ial 
plight is that when they epply to the Commission for advance approval 
of a rate increase which is needed to meet increased costs, they are 
never able to obtain that approval for many months, and that even 
when the Commission, after several months, grants an interim increase 
it has always been for an inadequate amount. 

As long as the advance approval of the Commission is required 
before the railroads can put a rate increase into effect, there is no 
ground for supposing that the result will be any different in the future 
from what it has been in the past. We have now had 6 years’ experi- 
ence, and it would seem to me thet 6 years is enough. When the 
railroads went to the Commission in the crisis of 1946 and asked for 
leave to put their proposed rate increase into effect on 30 days’ notice 
the Commission, as I have already stated, denied their request, delayed 
2 months in granting them one-third of the amount that they needed, 
and then postponed granting the full amount for 8 months. ' 

The result was in that vear a return on their investment of only 
2.75 pereent.. I need not repeat again the whole sorry story, which | 
have already presented in this statement. The Commission has 
developed an attitude and a psychology which fails to recognize the 
importance of prompt and proper timing —w hich fails to recognize the 
necessity for synchronizing cost increases and revenue increases. It 
exercises its authority to grant advance approval of rates with the 
slowness and deliberation appropriate to a retrospective review of 
past rates, and when it finally acts, the passage of time has already 
made the new rates obsolete before they go into effect. 

This deliberation on the part of the Commission would not be so 
harmful if it were possible to make the increased freight rates retro- 
active, but this is obviously not practicable. Each day’s delay in 
granting the request now before the Commission is costing tbe railroads 
approximately $2,000,000 per day. The railroads then have no other 
course open to them but to file another rate case with the same results 
as —_ e. 

| know of no way by which the action of the Commission can be 
speeded up by legislation. ‘There is no effective way of compelling a 
regulatory body to act within a stated pues of time. If, for example, 
the law were amended to require the Commission to take action on a 
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requested rate increase within 30 days, and the Commission failed 
to do so, there would be no way of remedying this except by court 
procedure, which would involve further long delays even if effective 
court procedure could be made available. 

Or, on the other hand, the Commission could defeat such a require- 
ment by simply issuing within the 30-day period an order declining to 
approve the rates, and the railroads would then be in no better posi- 
tion than before they started. 

In what I have said I do not wish to be understood as criticizing 
the Interstate Commerce Commission or its members in any way. 
They have built up—or their staff has built up for them—a kind of 
procedure, detailed, meticulous, and technical which simply cannot 
operate rapidly or promptly. 

Senator Toney. Horse-and-buggy days. 

Mr. Franxuin. Right. It is a procedure which, as I have said, is 
adapted to the retrospective consideration of past rates and not to 
advance consideration of future rates, especially in a period of inflation. 
Time will not stand still long enough for this procedure to catch up 
with it. It seems to me, therefore, that a provision must be inserted 
in the Interstate Commerce Act which gives recognition to the actual! 
situation. 

This would bring the Commission procedure into play only after 
the rates have gone into effect and when there will be ample time for 
the Commission procedure to operate on them, without putting a 
barrier in front of the railroads and preventing them at the outset 
from promptly meeting their costs. 

If in the subsequent consideration of a rate increase, which 8. 2518 
provides for, the Commission should find the increase excessive, it 
remains within the Commission’s power to trim it down and, of course, 
the shippers would thereupon be free to apply for reparations under 
other applicable provisions of the present law which do not have to 
be reenacted. 

Mr. Chairman and gentlemen of the committee, the railroad situa- 
tion has deteriorated to the point where in seeking a remedy we must 
recognize that we are confronted by a condition, and a very dangerous 
one, rather than by theories. If a remedy is to be found, we must act 
in the light of the facts. The plain fact is that to require the railroads 
to go to the Commission for advance approval of a rate increase means 
a delay of anywhere from 6 months to a year before they will be per- 
mitted to meet the costs which accrued before they applied to the 
Commission. 

The railroads cannot look forward to earning net income in any 
reasonable amount under this system. To perpetuate the system is 
to impair the financial health of the railroad industry with all that is 
thereby implied for the future of our economy as a whole. I have no 
intention to discuss this proposed bill from a legal or constitutional 
standpoint, but for myself I cannot see anything so sacred in the pres- 
ent procedure as to require that it should not be changed now that we 
see its disastrous results. 

As I have said, this bill proposes to preserve in full the power of the 
Commission over rates after they have gone into effect. That ac- 
complishes the purpose and theory of rate regulation as I have always 
understood it. It is not the purpose of rate regulation to compe! a 
regulated industry to earn less than a reasonable return. 
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The effect of the present procedure, however, has been to do just 
that in the case of the railroads and, therefore, I claim that the pro- 
cedure should now be changed. I suppose that someone might raise 
the point that the plight to which the railroads are being reduc ed by 
the Detaiesedens of advance Commission approval of rate increases 
is due to the special and unusual inflationary conditions which are 
prevalent in our economy today, under which price increases and 
wage increases keep on spiraling so continually and so rapidly that 
the procedure of the Commission cannot keep pace with them. 

To a certain extent this may be true. In times when price increases 
and wage increases are few and far between, and relatively slight in 
amount, the loss which would result to the railroads from delay in 
obtaining advance Commission approval of rate increases would be 
relatively much smaller and less important than is the case today. 

Even so, however, that would seem to be no good reason for im- 
posing such losses on the railroads, although the amount involved 
might be small. However, the short and simple answer to this whole 
argument is that we are in fact living today in a period of constantly 
spiraling inflation with rapid and ever-mounting increases in prices 
and wages as one of the normal features of our present economic 
situation. 

That situation has now existed for 6 years. It exists now and there 
is no prospect that it will cease to exist in the reasonably foreseeable 
future. The danger of the situation has been immeasurably enhanced 
for the railroads by the introduction of so-called escalator clauses 
in the agreements with our employees, to which I have already re- 
ferred and which is now automatically increasing our wage costs at 
intervals of every 3 or 6 months. 

The railroads cannot afford to wait indefinitely until the inflationary 
spiral ceases to operate. If they wait much longer for that to occur, 
they will no longer be able to stand on their own feet. It should be 
the concern of this committee, and of the Congress, and of all who have 
our national welfare at heart to see to it that such an important seg- 
ment of our economy as the railroads should not be prevented from 
standing on its own feet. 

That means that there must be restored to the railroads the freedom 
to adjust their rates to their costs promptly without Commission 
interference. ‘That is what 5S. 2518 would accomplish, and I, there- 
fore, say that this bill is indispensable legislation. 

* * * * * * * 


In closing, I would like to meet one argument which is frequently 
advanced against efforts to make it easier for the railroads to increase 
their rates. This argument is that rate increases are not the proper 
method for meeting the problem of the railroads’ deficiency in net 
income. 

The argument, as generally advanced, rests upon two contentions. 
The first of these is that by increased rates the railroads will price 
themselves out of the market. The second contention is that they 
can make up for cost increases by economies and increased efficiency of 
operations. 

As to whether or not rate increases will price the railroads out of the 
market, I have already said that this is properly a question for the 
judgment of experienced traffic officers who can be depended on more 
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reliably than anyone else to know what rates will lose traffic and what 
rates will move traffic. Any experienced traffic officer knows that in 
an inflationary period like the present when all prices are rising, man) 
shippers will pay increased rates just as they are willing to pay in- 
creased prices for the materials and supplies which they buy. 

If increased rates will not move traffic, or will lose traffic, the rail- 
road traffic officers can be depended on not ‘to put those rates into effect. 
The contention that increases in costs can always be met by increased 
economy and efficiency is without foundation. Sometimes, and to 
some degree, they can be so met, but whether they can be met an 
how far they can be met depends on the frequency, the timing, ani 
the amount of the cost increases. 

If costs increase gradually and by small amounts over a relative|, 
long period of time, they can often be absorbed or digested by in- 
creased economy or efficiency so that price increases are unnecessary. 
There is always a limit, however, to the savings in cost which can be 
accomplished ‘by increased economy and efficiency i in any given period 
of time. It takes time to devise and introduce more economical an 
efficient operating methods, and usually large capital expenditures for 
the purchase of new and more efficient equipment are also required 
for this purpose. These capital expenditures require a cushion of 
accumulated past savings by the industry and sufficient current 
earnings to make the industry attractive to new capital. 

Where cost increases constantly recur as rapidly and in as large 
amounts as is happening today, it is simply impossible to absorb them 
fast enough to make price increases unnecessary. The record of the 
railroads in increasing their efficiency in the face of their mounting 
costs in recent vears has been outstanding, and will be fully presented 
to this committee by other witnesses. 

I have no time to give the figures myself, but 1 would like to say 
that if it had not been for this record of constantly increasing railroad 
efficiency in the last 6 years, the railroads would long ago have been 
under water and their net income would have long. ago been com- 
pletely wiped out and turned into an increasing deficit. 

However, increases in economy and efficiency can only accomplis! 
savings up to a certain limit and cannot possibly offset the rapidit 
and size of the cost increases to which the railroads are now being 
subjected. Price increases and rate increases are, accordingly, indis. 
pensable. This has been the experience of practically every othe 
industry in this country during the postwar period and accounts for 
the rise in the wholesale price “index from 151 points in 1945 to 25 
points in 1950. 

The railroads cannot be expected to be immune from the forces 
which are operating on all the other segments of the economy and 
cannot be expected to get along without resort to the price increases 
which all the other segments of the economy have found to be a! 
solutely necessary. 

If regulation means that they are to be deprived of the opportuni\) 
and the right to employ the methods which all other industries ar 
finding necessary to meet the present inflationary situation, then regu- 
lation means condemnation of the regulated industry to ultimat: 
bankruptey. I do not believe that the regulation embodied in the 
Interstate Commerce Act was conceived in this spirit or was intended 
to have this result. 
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It is, however, pointing definitely in this direction under the present 
pr cedures. The laws governing the regulation of railroad rates need 
to be changed and changed now to restore this important segment of 
the American economy to the vigor that is required to serve the needs 
of America well in war or in peace. 

The world’s best railroad transportation helped immeasurably in 
making America the world’s greatest.country, and railroads will con- 
tinue to contribute to future progress if given regulation that will 
enable them to obtain prompt recognition of present-day conditions. 

I, therefore, submit that it is necessary that the present procedures 
be changed by the enactment of S. 2518 and S. 2519. 

I thank you. 

Senator Bricker. I would just like to emphasize one point that 

you brought out there at the last, about the contention that there 

ought to be increased economies in ‘ope ration of the railroads. It has 
gotten some circulation in rather high places that it shouldn’t be. 
] remember, in consideration of the allotment of steel for the produc- 
tion of cars, that no less a person than Charles Wilson himself said 
that the contention of the railroads that they needed more cars and 
that they had to lay off so many cars a year because of their ob- 
solescence and their inferior quality was just the bunk. Whenever 
you get that in high place, contrary to the judgment of the operating 
officials of the railroad, you have got a very serious attitude on the 
part of Government officials, in my judgment. 

Mr. Franxuin. Yes, Senator Bricker, and you will recall that the 
car supply was inadequate over-all, particularly for grain cars and 
cars. of that type, and hopper cars for ore and coal, as well as gondolas 
for steel, from along about the end of May last year clear through to 
the end of November. 

Senator Bricker. And this committee was thrashing with that 
problem a lot, not only last year but 2 years before that, when the 
10,000 figure was fixed. 

Mr. Franxurn. That is right. 

Senator O’Conor. Mr. Franklin, in this very well-considered 
statement, under the third section, you laid considerable emphasis 
upon the necessity of attraction of equity capital. What has been 
the experience of the railroads generally on that situation? 

Mr. Franxuin. I am sorry to say that so far as I know, no railroad, 
for many years, has been able to attract any equity capital. It bas 
all been borrowed money and of course recently largely borrowed 
money for equipment, where people are willing to loan to a railroad 
against specific equipment, where they would not be willing to loan it 
for any other purpose against any other kind of sec urity. 

Senator O’Conor. The only other point I would like to have the 
benefit of your advice on is this: Certainly from listening to your 
statement back at page 871 and from there on, as to successive cases and 
the time lag, starting with the 1946 case where it was 8 months, and 
then to 12 months and then to 7 months, if I recall correctly. It is 
very evident that there has been a prolonged period between the 
institution of the matter and its final action. 

I was wondering for example in S. 2518 whether three words in there 
might give pause or might give some alarm to some of the Members 
of the ‘Senate, after providing that the railroads may, on their own 
initiative, put into effect the sevised rates which could subsequently 

96736—52——-59 
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be modified if found to be discriminatory or preferential or prejudicial! 

The words are that it can be done by the Commission alter full 

hearing. I am wondering whether or not someone could say in the 

light of experience, where there has been such delay, if there are to be 

similar delays, that possibly the very purpose may be defeated. 
Could you give us the benefit of your advice? 


Mr. FRANKLIN. Of course that is up to the Interstate Commerce 


Commission, but I see no reason why that should be true, because we 
give 30 days’ notice before these rates go in. They can start right 
off then and establish hearings. They can have hearings here in 2() 
days, give the public and shippers and everybody else the knowledge 
of it, and go spon and hold the hearings, so there isn’t any reason 
why there should be that delay, in my link: and I think that the 
point is properly taken. Of course, if they do take a long while, that 
is true, but we think that that is, I am sure, what the Commission 
would have to do. 

In other words, it would have to hold hearings and see what objec- 
tions were to some of these rates and establish the fact that there was 
something, and of course we would like to have the opportunity to 
appear to show why we think those increases are reasonable and fully 
justified. 

The CHarrMANn. May I interrupt? 

Senator O’Conor. Yes, indeed, sir. 

The CuarrMan. If that period could be made 60 days, and if a 
ceiling on the rate increase permitted for any one carrier could be 
limited to, say, 10 percent, I think it might meet with legislative 
favor, because that would give two safeguards there that would seem 
to me to be entirely practical. 

What is bothering me a whole lot about this is the procedure in- 
volved. Are railroads going to come in, railroad by railroad, piece- 
meal, and ask for increased rates? 

Mr. Frankuin. Oh, no. This has to be a territorial job. 

The CuHarrMAN. Yes; but what about the South and the West, 
where there has been discrimination historically? How would we 
fare in that sort of thing? 

Mr. Frankuin. I am sorry, Senator, but I would not agree that 
there has been discrimination. 

The CHarrMan. I know you would not. I am not expecting you to 
agree, but what would happen to the South and the West under this bill. 

Mr. Franxuin. There have been cases, as you know, where the 
South and the West have asked for less than the whole country has 
asked for. 

The CuarrMan. And they have been granted less. 

Mr. Franxuin. That is right. 

The CuarrMANn. They have been granted less and the greater in- 
crease has been given to the Northeast. 

Mr. Frank in. That is right. 

The Cuarrman. Which has had a tendency to equalize the freight 
rates. 

Mr. Frankuin.- That is right, the freight level. 

The CuarrMan. Yes, the Freight level. 

Mr. Frankuin. That is correct. 

The CHairmMan. But what I am wondering about regarding this 
kind of bill is, what would happen in that kind of case? Might there 
be discrimination in the application? 
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Mr. Frankurn. I do not think so, Senator, because I think you will 
find that the railroads are thoroughly alive to that situation and they 
‘know perfectly well that if they move up beyond the point of what we 
show by our statistics or what we need, then you can be absolutely 
sure that you will get into trouble and the rates will be reduced. 

The CHarrMAN. I am not so sure as you are, that it is going to be 
so easy to get the adjustments in there. I think that the Congress 
would be very reluctant to give a wide-open opportunity here for a 
complete maladjustment of the rate structure of this country, because 
after all rates are very complicated matters, as no one knows better 
than the witness. Cities have been built on the basis of freifht rates, 
and cities have prospered on the basis of freight rates, and if any mal- 
adjustment were permitted by this kind of legislation it would be a 
very bad thing for the country. The fear of that sort of circumstance 
might lose a lot of support for these bills. You talk about reparations. 
I just want to make one comment on that. As I understand the 
reparations as provided for in these bills, the burden is placed upon the 
ICC. If they change any of the rates, they would have to come in and 
prove their case. I don’t know where they would prove their case. I 
suppose eventually they would have to prove it in court, if the railroad 
set a rate , 

Mr. Franxuin. Let me correct you on that. 

The Cuarrman. Let me finish and then you can correct me. I 
presume that if the Pennsylvania Railroad would set a rate increase 
of 20 percent and the ICC, in their wisdom or lack of wisdom, would 
say, “Well, that ought to be only 10 percent,” then the ICC would 
have the burden of proving that 10 percent was correct. That would 
not be too bad if they were the judges and the advocates also, but I 
presume that the first thing they know the matter would land in the 
courts, and the final determination would be made in the courts through 
injunctions or otherwise. 

Mr. FranxKuin. No, sir; you are not right about that, Senator. The 
Commission has the right to determine that. I do not know of any 
case-——— 

The Cuarrman. They are going to be the advocates and the judges 
oth. 

Mr. Franxurn. Absolutely, and they are going to determine that. 

The CuatrmMan. And you would have no basis for going to the 
courts, with that language in there, placing the burden on the Com- 
mission? 

Mr. Franxun. No, sir. 

The Cuarrman. You could not go to the courts? 

Mr. Franxun. No, sir. I do not know that we could not even- 
tually maybe, but I do not know of any reparation case that is going 
to the courts. We know that the Commission is the final arbiter of 
that situation. 

The CuarrMaNn. But we are passing a new law. 

Mr. Franxuin. You are not changing the law in any way as to 
reparations. Please have that in mind: You are not changing the 
law in any way as to reparations. 

The CuarrMan. We are not placing a greater burden on the ICC? 

_Mr. Franxuin. No, sir. You are not saying a word about repara- 
tions. 

The Cuarrman. This bill places the burden on the ICC. 
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Mr. Franky. No, sir. Not in any way in regard to reparations 
any more thanithas today. Ithas thesame problem today. Senator, 
I want to go back to another point: You have talked about the fact 
that there might be some kind of special arrangement for certain towns 
or communities or commodities. 

The Cuarrman. I say a maladjustment of the freight rates. 

Mr. Franxuin. I am talking about that. Bear this in mind, Sen- 
ator: Esch one of us is very jealous of that situation. 

The CuarrMan. I know, but what about the country as a whole? 

Mr. Franxuin. There is no one more interested in protecting the 
individual towns than the railroads themselves. 

The Cuarrman. There is no one more interested in protecting Pitts- 
burgh and Philadelphia than the Pennsylvania Railroad, but how much 
interest does the Pennsylvania Railroad have in protecting Cheyenne, 
Wyo., or Denver, Colo., or Pueblo. 

Mr. Frankuin. If that business moves in our direction we are very 
much interested in it, and further than that the railroads in that area 
are very much interested. We cannot do anything about that. They 
are looking after that. They are constantly in touch with us. 

The CuarrMan. That is why I say that these conflicting interests 
might bring about a maladjustment of the rate structure of the whole 
country. That is my whole argument. 

Mr. Frank. I know, but I am trying to make this clear to you: 
that there could not be anyone else more interested in the traffic 
moving and in the development of those areas than the railroads that 
serve those areas and the railroads that connect with those roads that 
do serve those areas. Honestly that is the whole objective of this 
thing. You have not a conception of that situation. We watch that 
all the time. 

The CHarrMan. I have no conception of that situation because I 
know that—well, not to name any railroad, because they have no 
ulterior motive against points that they serve on their line, perhaps 
but we will say a great railroad system with headquarters in Chicago, 
serving points in Colorado: How much interest do they have in 
Colorado compared with their interests in other places? 

Mr. Franxkuin. But Senator, you just answered that yourself. 

The Cuarrman. No;I have not. 

Mr. Frankuin. My headquarters are in Philadelphia. 

The Cuarrman. I have not cleared up the difficulty for myself. 
Maybe I have cleared it up for you. 

Mr. Franky. You let me clear it up, if you will. You have just 
given the real answer to that. My headquarters are in Philadelphia, 
and you have pointed out that I am going to protect Pittsburgh. 
Now that is exactly what those other roads do. You take a road 
that has its headquarters in Chicago. It is looking after Los Angeles 
just as much as it is looking after Chicago, if it happens to be a road 
that goes through there. Just as much. Now we are thoroughly 
alive to that, and there is not an opportunity for what in my judgment 
you have expressed a fear of, because each railroad is going to be 
jealous of its own interests and looking after the volume of traffic 
that it can obtain. 

There is no one else, Senator, in the country, as interested in develop- 
ing the traffic for the railroads as their own railroad officers. 
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The CHarrMANn. Yes; but there is a tremendous jealousy between 
cities and shipping points. 

Mr. Frankuin. That is right, but we protect that situation and of 
course you realize that this 

The CoarrMAN. Yousay you protect it? 

Mr. Franxuin. This is not a change in the rate structure as 
between, we will say, Denver and Los Tiigales, or something of that 
kind. This is a horizontal adjustment and such rates as go up in 
Denver will f° up in Los Angeles. If we did not do that, Senator, 
the people who are interested in that traffic would be down at the 
Commission the next day and the Commission would get right into 
that; that is the very thing that we have got to watch all the time. 
That fear is not well- founded, frankly, I can assure you of that. That 
is something that the railroads are after all the time, and this proposal 
is not in a change in relationship in any way. That is not what this 
proposal is. This proposal is to carry forward a horizontal increase, 
and that will be applied in every way as an adjustment that will be 
equal, clear across the board. Let me just cite this: Take export 
traffic as an illustration, between the ports of Norfolk, Philadelphia, 
Baltimore, New York, ‘and Boston. Those relationships are main- 
tained. Ifa ercentage increase goes in on a line they are adjusted. 
That is the illustration that I would like you to keep in mind. We 
have no intention, under this bill, of in any way interfering with the 
relationship of the rate structure. 

The CHarkMaNn. You have given me a lot assurances that I do not 
find in the language of the bill. Maybe it is in there. 

Mr. FraNKLIN. The point is, Senator, there is nothing in there to 
change it. They are already there. We do not have to put those 
assurances in there. 

The Cuarrman. Whether your procedures will bring about those 
difficulties or not, those maladjustments in freight rates——— 

Mr. FrankKuIN. I can assure you that if they do not the railroads 
that are looking after those particular places will be the first ones to 
protect them. 

The CuarrMan. I am very glad to have your assurance, but I would 
like to find it some place in the bills. Senator 0’ Conor, I apologize 
to you for interrupting you. 

Senator O’Conor. Not at all. You have directed attention to 
what difficulties we may have. There is one point additionally that 
I would like to have the benefit of your judgment on and that is in 
regard again to this time lag which I think is one of the most serious 
things, because we may be able to say things that it would be mani- 
festly unfair for us to say or to ask you about, and I do think the time 
lags t at the ICC have been little short of disgraceful, not only, of course, 
in these instances, but in regard to reorganizations, where there are 
reorganizations up there now that have been pending for 20 years, 
without very much effort on the part of the Commission to terminate 
as they may have, but that is not the question. 

Turning to this ‘procedure, do you not feel in the way that it is set 
up in 2518, that there may be a greater disposition on the part of the 
ICC to act more promptly if the increase has at least become tentative 
and action is required to adjust it, that it may be natural that they 
would act more rapidly? 
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Mr. Franxuin. I am almost sure that that would be so, Senator 
O’Conor. I think frankly, even the discussions that we are having 
here may have some influence on the Commission in speeding them 
up so. hope so. 

Senator O’Conor. That is certainly very optimistic. 

Mr. Franxuin. I am sure that this would be true: That if you 
accomplish this it would show the Commission that Congress is 
interested in having equitable and proper and reasonable treatment 
to the railroads, and get this thing speeded up, the procedure. I am 
sure of that. 

Senator O’Conor. That would be very desirable. 

Mr. Franxurn. I am sure of that. 

Senator Tospry. I would like to direct a question to the room: 
Is there any member of the staff of the Interstate Commerce Com- 
mission present? If so, raise your hands, please. [Pause.] It is a 
shame there are not two or three here. 

me CHAIRMAN. They get a copy of this record each day and they 
read it. 

Senator Tosry. Do they certify that they read it? 

The CuarrMan. I will certify. We are given a lot of assurances 
here now and I will assure you that they study it very carefully. 

Senator Tospry. I would send a copy registered mail, return re- 
ceipt demanded. 

The Cuarrman. Unless there are other questions or observations, 
I want to take this opportunity to thank the witness for coming here 
and giving us his experience and advocating what he believes is some- 
thing essential to the railroads. Certainly the railroads are so im- 
portant in this country, and especially when we get into war, that we 
have got to keep them alive and we have got to keep them prosper- 
ous, and we have got to keep them making themselves prosperous. 
There cannot be any arguments on those points. 

Mr. Frank in. I greatly appreciate the privilege of appearing here 
and I want to emphasize that last statement. We have got to have 
the money to make progress and keep our plants in proper shape and 
continue to make improvements, or otherwise we will not be in a 
position to give the service the Government demands. 

Senator Tosry. Your larynx has held up pretty well in reading 
that long paper. 


Untrep States SENATE, 
ComMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, March 10, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following was inserted in the record by Senator Johnson of 
Colorado at the close of the day’s hearings:) 
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NATIONAL CoAL ASSOCIATION, 
Washington, D. C., March 7, 1952. 
Mr. E. R. JEusMa, 
Professional Staff Member, 
Senate Committee on Interstate and Foreign Commerce, 
Washington, D. C. 

My Dear Mr. Jeusma: With reference to our conversation yesterday, I am 
attaching 25 copies of statement on behalf of the National Coal Association re 
bills 8. 2518 and S. 2519. 

We respectfully request that this statement be incorporated in the record of the 
current hearings being held by Senator Johnson’s committee. 

Thanking you for this courtesy, I am 

Yours very truly, 
F. F. Estes, Traffic Manager. 


STATEMENT OF F. F. ESTES, TRAFFIC MANAGER, NATIONAL COAL 
ASSOCIATION 


Mr. Estes. My name is F. F. Estes. I am traffic manager of the 
National Coal Association, a trade association representing the pro- 
ducers of bituminous coal throughout all of the United States. Since 
the preponderance of bituminous coal moves by railroad, our industry 
has a profound interest in, and concern for, a healthy and efficient 
transportation industry, as well as an enunciated workable transpor- 
tation policy. 

Although numerous bills are before your committee for considera- 
tion, some of which we are indirectly interested in, our main interest 
is with respect to S. 2518 and S. 2519. With your permission I should 
like to comment briefly on each of these bills, respectively. 

S. 2518 would amend the Interstate Commerce Act by adding a new 
section 15b. This proposed new section provides that the railroads, 
acting by regions, districts, or other appropriate groups, after certi- 
fying to the Commission that they have incurred, or are about to incur, 
increases in wages, costs of materials or other expenses, which increases, 
based over a 12-month period, indicate the need for general increases 
in rates, fares or charges for the transportation of passengers or prop- 
erty or both, may file tariffs or schedules effecting such general in- 
creases in rates, fares or charges on 30-day notice, notwithstanding the 
existence of any unexpired orders of the Commission. 

The bill provides that the level of the general increases in rates, et 
cetera, is to be based on what— 
is necessary to permit the carriers under honest and efficient management to 
earn revenues sufficient to enable them to provide in the interest of the Nation 
and the general public, adequate and efficient service, establish and maintain 
sound credit, attract equity capital, take advantage of technological develop- 
ments, and advance and improve the art of transportation. 

However, the bill is silent as to who shall make the determination 
as to what general increases are necessary to accomplish all of these 
purposes. Not since the recapture clause was deleted from the Inter- 
state Commerce Act has there been any standard rate of return on 
investment which the railroads should realize. ‘The bill would seem 
to leave hanging in the air the very important question as to what rate 
of return would be necessary in order to provide for all of the purposes 
above named. 

The bill then provides that the schedules filed by the railroads will 
be exempt from the suspension power of the Commission now provided 
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for in section 15 (7) of part 1 of the act. In providingfor the estimates 
of revenues and expenses, which will cover the 12-month period fol- 
lowing certification that increases have occurred or are about to be 
incurred, no provision is made for an expiration date for the increase 
rates which would be contained in the schedules filed by the railroads. 

Furthermore, while the present suspension power of the Commission 
provided for in section 15 (7) of the act would be nullified with respect 
to these increased rates, these suspension powers would still be in full 
force and effect with respect to any schedules the railroads might file 
reducing present rates, fares, or charges. And it is a fact that many 
of the tariffs filed by the railroads which are suspended by the Com- 
mission contain reduced rates. 

It is our understanding that the purpose of this bill is to reduce the 
so-called lag between the time when the railroads request increased 
rates and the time their petitions are ultimately acted upon. While 
we are not unsympathetic with expediting any and all cases before 
all commissions and other governmental agencies, there should be 
weighed in the balance the benefits that might be gained therefrom 

against the harm and injury that would also result. 

While this bill would provide for subsequent investigation by the 
Commission upon complaint or on its own motion as to whether or not 
the increased rates brought about unjust discrimination or undue 
preference or prejudice to shippers, the bill is noticeably silent ae to 
the matter of “reasonableness” and neither is any provision made in 
the bill that reparation could be awarded to aggrieved shippers 

Section 1 of the act provides that a duty shall rest upon every 
common carrier to provide and furnish transportation at just and 
reasonable rates, and the fact that the rates of an individual carrier 
have been increased by reason of increases in transportation costs 
which have occurred or are about to occur does not make that rate 
per se reasonable, and all the more is this true when the Commission 
has neither reviewed nor approved such increase. 

The bill, therefore, would take away from the Commission any 
review of rates as to reasonableness, at least before such rates are 
made effective. The fact that the Commission may later review the 
increased rate as to its preferential or prejudicial nature does not 
remove this criticism. 

Furthermore, this bill would transfer the burden of proof from the 
railroad to the shipper if the Commission were to be called upon to 
review the rate by virtue of complaint rather than on its own volition. 
To this extent, therefore, a large part of the effectiveness of section | 
of the act ys be nullified by this bill. 

Section 15 (a) of the act, i prescribing the rule of rate making, 
empowers the Commission to prescribe just and reasonable rates and 
in doing so the Commission shall give due consideration, among other 
fact 
to the effect of rates on the movement of traffic by the carrier or carriers for which 
the rates are prescribed; to the need, in the public interest, of adequate and 
efficient railway transportation service at the lowest cost consistent with the 
furnishing of such services; * * *, 

So in rate making there must be something more taken into account 
than the revenue needs of the railroads as a group. In the ex parte 
general rate case proceedings before the Interstate Commerce Com- 
mission, where the railroads by groups, and by the Nation as a whole, 
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have come before the Commission with a joint request for increases 
in freight rates based upon an alleged need for additional revenues, 
testimony as to the reasonableness of those rates has naturally been 
restricted from those hearings. However, it is assumed that in decid- 
ing these general revenue cases, the Commission does give some weight 
to what effect any increased rates will have upon the movement of 
traffic, and whether or not the rates authorized will be reasonable. 
In these rate cases, however, the Commission has authorized rather 
than prescribed the increased rates, which means that the increases 
are permissive and not mandatory. 

Under the provisions of S. 2518 the railroads would be the sole 
judges as to whether or not rates should be increased based on in- 
creased costs, and whether or not they would give consideration to 
what the effect of such increases would have upon the movement of 
traffic, or whether or not the rates per se would be reasonable, would 
certainly be open to question. It does not necessarily follow that 
when costs increase it becomes necessary to increase freight rates, for 
the reason that the effect upon traffic units and the financial situation 
of an individual railroad, or a group of railroads, depends upon other 
factors, particularly the variation in volume of freight handled. 

To illustrate, there might be increases in certain costs of operation 
which might seemingly justify increasing freight rates, but should 
traffic volume pick up, such an increase in the rate would be neither 
necessary nor justified. Furthermore, it is a well-known fact that 
some railroads are in better financial condition than are others. A 
general increase in freight rates agreed to by a group of railroads, 
for example, in eastern territory, which would be made under this bill 
on an inflexible pattern, might cause the freight rates on one railroad 
to be unreasonable, while on another railroad the increase might be 
reasonable for one reason, among others, that there would be differ- 
ence in the topography or grade of haulage; also, the increased rates 
could well make one road more than adequately prosperous, while 
another individual road might be still earning less than what might 
be considered a fair rate on valuation. 

In the first sentence of the proposed new section, mention is made 
of “increase in wages, costs of materials, or other expenses.’?’ Whether 
or not other expenses would include taxes is not made clear. Certainly 
Federal income taxes are deducted before determining net railway 
operating income of a railroad, which income is the basis for determin- 
ing rate of return on valuation. 

It would seem manifestly unfair that freight rates should be in- 
creased by the railroads of their own volition, without any policing 
by the Commission, based on increased taxes. All industry is in the 
same position with respect to increased taxes, and it would not seem 
fair that shippers or receivers of rail freight should be required to pay 
the increased income and corporation taxes of the railroads in addition 
to those which they must pay for their own respective industries. 
Rail labor costs are tied to cost of living indexes under the so-called 
escalator clauses. If labor costs should go down, which is a possibility 
in the next few years, as a result of deflation which many are now 
beginning to fear, the question can well be raised—would there be an 
automatic downward adjustment in rail rates to offset the automatic 
upward adjustment based on the same labor rates? 
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The railroads have been accorded immunity from the antitrust laws 
in getting together for the fixation of rates, fares, charges, et cetera, 
as eo under the Bulwinkle bill which became law June 17, 1948. 
and which is now section 5a of the act. This immunity is granted 
provided the railroads apply to the Commission for approval of the 
eement under which they combine to do these things, and the 
ommission under this section of the act may, by order, approve or 
deny any such agreement. 

The approval of the Commission shall be granted only upon such 
determination and conditions as the Commission may prescribe as 
necessary to enable it to grant its approval in accordance with certain 
standards set up in section 5a (2). The proposed bill, by granting 
the railroads authority to do the very things without Commission 
approval that section 5a provides shall be done only with Commission 
approval, would, it seems, bring about a complete nullification of the 
present section 5a of the act. 

The exaction of unreasonable rates by a public carrier was forbid- 
den by the common law, and prior to the passage of the Hepburn Act 
rates were fixed by the carrier which took its chance that in an action 
by the shipper these rates might later be adjudged unreasonable and 
reparation be awarded. To take away from the Commission, as this 
bill would most certainly do, its power to prescribe maximum rates 
provided for by the Hepburn Act now incorporated in section 15 of 
the Interstate Commerce Act, would revest in the shipper the rights 
he had under the common law prior to the passage of the Hepburn 
Act, and in our opinion would be a retrogressive step. The railroads 
themselves would be subjected to the risk of paying reparation which 
they are not now subject to after the Commission has prescribed 
maximum rate (Arizona Grocery Company v. Atchison, T. & S. F 
Ry. Co., et al., 284 U. S. 370). 

It has always been the policy of the railroads when making freight 
rate increases as a group or groups to seek the authority of the various 
State Commissions to apply the increases on intrastate rates as well 
as interstate rates. When the Commission of a particular State has 
denied such increases the railroads have had redress to the Inter- 
state Commerce Commission under section 13 of the act where, if 
the ICC finds that the intrastate rate will cause any under or un- 
reasonable advantage, preference or prejudice as between persons or 
localities in intrastate commerce on the one hand, and interstate or 
foreign commerce on the other hand, or any undue, unreasonable or 
unjust discrimination against interstate or fcreign commerce * * * 
it (the ICC) shall prescribe the rate, fare or charge, or the maximum 
or minimum, or maximum and minimum thereafter to be charged. 

Now let us assume that S. 2518 were in effect and under its pro- 
visions the railroads had increased the levels of the interstate rates. 
Some individual State then refuses to grant similar increases on its 
intrastate movement. The railroads would then no doubt seek relief 
from the ICC under section 13 (4) of the act, and in seeking such 
relief, the railroads would be asking the Interstate Commerce Com- 
mission to exercise its power under that section to increase intrastate 
rates to the interstate rate level, which interstate level the Commission 
would not have yet found to be just and reasonable or otherwise 
lawful. Since we cannot reconcile the anomaly which would thus 
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be brought about by the enactment into law of S. 2518, we must 
necessarily assume that discrimination and prejudice which would 
result from the differential between interstate and intrastate rate 
levels would not be subject to correction. 

This bill, S. 2518, to the extent necessary to effectuate the increased 
rates in question, would make inapplicable the long- and short-haul 
clause to motor carriers. Certainly a provision by one bill to bring 
about this partial repeal, and by another to extend the long- and short- 
haul provision to other types of carriers is incongruous. 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForeIGN CoMMERCE, 
Washington, D. C., Tuesday, March 11, 1962. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Edwin Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The Cnarrman. I wish to insert in the record, on Senate bill 2518, 
a statement by Freeman Bradford. 

(The statement is as follows:) 


STATEMENT BY FREEMAN BrapFrorD, INDIANAPOLIS BoarpD or TRaDE, INC., 
InpIANA GRAIN DEALERS’ ASSOCIATION, TRANSPORTATION COMMITTEE OF THE 
GRAIN AND Frrp DEaLers’ NATIONAL ASSOCIATION 


Mr. Braprorp. This statement is presented to the Senate Committee on Inter- 
state and Foreign Commerce on behalf of the Indianapolis Board of Trade, Inc., 
the Indiana Grain Dealers’ Association, and the Transportation Committee of 
the Grain and Feed Dealers’ National Association. The latter organization has 
renreneniatips from the Atlantic to the Pacific coast and from Canada to the 
Gulf, 

Each individual member of the above-mentioned organizations reserves the 
right to speak for himself. However, the views which we set forth represent the 
position taken by the majority of the membership of such organizations. 

In all sincerity it can be stated that we are in sympathy with the desires of the 
carriers and the purpose of S. 2518, which is to eliminate the delay alleged to exist 
between the time carriers file a petition with the Interstate Commerce Commission 
for authority to increase rates and the time of the final order. 

Nevertheless, we are of the opinion that the bill, in its present form, while it 
might bring about the desired result,:is unfair to shippers and users of the trans- 
portation in the following respects. These will be discussed in the order shown. 

1. Permits carriers, by regions, districts, or other appropriate groups, to file 
schedules of increased rates, fares, and charges. 

2. Permits carriers, without hearing, to determine the amount of increase in 
rates, fares, and charges. 

3. senanen application of the provisions of section 4 of the Interstate Com- 
merce Act. 

4. Eliminates the present restraining power of the Commission by prohibiting 
the exercise of its power of suspension now conferred by section 15 (7) of the Inter- 
state Commerce Act. 

5. Bill does not authorize payment of reparation. 

6. Standard test of reasonableness of a rate or charge is changed. 

7. Bill is inflationary in character. 


PERMITS CARRIERS, BY REGIONS, DISTRICTS, AND OTHER APPROPRIATE GROUPS, 
TO FILE SCHEDULE OF INCREASED RATES, FARES, AND CHARGES 


_ As it is now drawn, the bill embodies the phrase ‘“‘whenever any common car- 
riers subject to this part, acting by regions, districts, or other appropriate groups 
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(or any express company or sleeping-car company acting individually), shall 
certify to the Commission * * *,” 

There is no definition of what constitutes a region, district, or other appro- 
priate group. This determination is left entirely up to the initial discretion of 
the carriers. It would be desirable to have the Interstate Commerce Commission 
empowered to decide in advance of the filing of any schedule of rate changes what 
constitutes a region, district, or other appropriate group. The term. “‘appropriate 
group,” as carried in the bill, is too broad and all inclusive. 
















BILL PERMITS CARRIERS WITHOUT HEARING TO DETERMINE THE AMOUNT OF INCREASE 
IN RATES, FARES, AND CHARGES 


The bill states that when such carriers, by regions, districts, or appropriate 
groups, “shall certify to the Commission that they have incurred or are about to 
incur increases in wages, costs of materials or other expenses,’’ the carriers will 
be permitted to file with the Interstate Commerce Commission, upon 30 days’ 
notice to the public, schedules of increased rates and charges for the transporta- 
tion of persons or property in such amount as the carrier may deem necessary to 
meet, such increases in wages, costs of materials, and other expenses. 

This provision is objectionable in two respects. First, there is no curb upon the 
carrier in its self-determination of what increase is necessary. Second, the term 
“other expenses” is too broad in its application for the reason that the carriers 
could include within the term expenses which are not directly connected with 
service rendered to the public, and such increase would continue until later 
determination by the Commission. 






































REMOVES ANY APPLICATION OF THE PROVISIONS OF SECTION 4 OF THE INTERSTATE 
COMMERCE ACT 


Section 4 of the Interstate Commerce Act is one particular section which has 
always had the most serious consideration by the Commission, and one which 
has, from the beginning of the act, guarded most closely the interests of shippers, 
We do not believe there should be any relaxation of the authority of the Com- 
mission to compel compliance with this section. 

In past increased rate cases the Commission has generally given the carriers 
blanket authority to overcome section 4 situations with the proviso that, at some 
later date, there must be filed an application for specific authority to violate this 
section of the act. 


ELIMINATES THE PRESENT RESTRAINING POWER OF THE COMMISSION BY PROHIBITING 
THE EXERCISE OF ITS POWER OF SUSPENSION AND INVESTIGATION NOW CONFERRED 
BY SECTION 15 (7) OF THE INTERSTATE COMMERCE ACT 








This particular feature is objectionable for two reasons. One, it removes from 
the shipper the protection against exaction of injurious rates and charges pending 
an investigation. As the Interstate Commerce Commission is a quasi-judicial 
body as well as administrative, the power to grant temporary restraining orders 
should not be disturbed any more than should be the power of a court to grant 4 
temporary restraining order against practices on the part of other classes of 
citizens where the lack of such restraining order would inflict irreparable injury. 

Two, the provision of the bill as now written would tend to shift the burden 
of proof from the carrier to the shipper. Section 15 (7) now provides that in 
suspension cases the burden of proof shall be upon the carrier to show that the 
proposed changed rate, fare, charge, classification, rule, regulation or practice is 
just and reasonable. 

Under the provisions of the proposed bill the Commission may, upon its own 
motion or upon complaint, conduct an investigation. This leaves some doubt 
as to where the burden of proof rests if the investigation is brought into being 
by a group of shippers who are complaining of unjust and discriminatory rates 
and charges. 

It appears that shippers would have no redress except through the lengthy 
process of complaint, in which they would have the burden of proof without even 
the benefit of a temporary order to prevent irreparable injury. 


BILL DOES NOT AUTHORIZE THE PAYMENT OF REPARATION 


In the bill the words “notwithstanding the provisions of section 15 (7) of this 
part’’ would indicate that, in connection with tariff schedules filed under the 
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provisions of 8. 2518, the Commission would be without authority to grant repara- 
tions to any shipper who has paid the higher charges from the effective date of 
the increased schedule to the date of any order issued by the Commission, when 
such order required reduction in the rates. 


The proposed bill, if finally adopted, should certainly be clarified in connection 
with this matter. 


STANDARD TEST OF REASONABLENESS OF A RATE OR CHARGE IS CHANGED 


The provisions of the bill would change the standard test of reasonableness in 
connection with such increased rates in that the reasonableness would be deter- 
mined on the basis of (1) discrimination and undue preference or prejudice, and 
(2) whether the filed schedule as a whole resulted in revenue in excess of the 
earriers’ requirements. 

Dealing first with the question of discrimination and undue preference or prej- 
udice, it would seem that before the Commission, under the provisions of the 
proposed bill, could pass on the reasonableness of the rates affecting any class of 
shippers or class of traffic, there must be a finding that the increased rates or 
charges are unjustly discriminatory of unduly preferential of or unduly prejudicial 
to any class of shippers or their traffic. This certainly would take away the 
Commission’s power to pass on reasonableness as defined in section 1 of the act 
relative to any particular commodity or groups of commodities. This would, in 
our opinion, lead to the conclusion that, before a finding of unreasonableness 
could be arrived at, there must be consideration given the rate structure as a whole 
without regard to any particular commodity. 


BILL IS INFLATIONARY IN CHARACTER 


The bill is extremely inflationary in character in that it would bring about auto 
matic inereases in rates to meet increases in wages and other costs, even before 
they have been actually incurred. It would tend to invite continual requests 
from railroad labor for increases in wages and other expensive working rules. 
They could make a convincing argument to management that any demands which 
they would make could be passed on to the public without question. 


ALLEGATION AS TO TIME LAG BETWEEN FILING OF CARRIERS’ PETITION AND FINAL 
ORDER THEREON BY THE COMMISSION 


One of the purposes of the bill, as we understand it, is to eliminate the so-called 
time lag between the filing of the petition by the carriers and the final order by 
the Commission. A check of postwar increases in freight rates does not indicate 
that there has been any considerable lag of time. Below is a schedule of general 
increased rate cases showing the ex parte docket number, date submitted, date 
decided, time consumed and the resulting increase. 


Postwar increases in railroad freight rates 


hae ; Date sub- : ne ae ” > : 
Ex parte No. mitted Date decided Time consumed Results 
| 
| 


May 13,1946 | June 20, 1946 | 37 days | Restoration of X-148 


increases, 

. 25,1946 | Dec, 40 days... Final. 

. 19,1947 | Oct. 6,1947 | 17 days. | Interim 10 percent. 

. 20,1947 | Dec. 29,1947 | 9 days___- Interim 20 percent. 

do__.....| Apr. 13,1948 | 4 months, Final. 

. 10,1948 | Dec. 29,1948 | 9 days.................| Interim 4, 5, 6 percent. 
May 21,1949 | Aug. 2,1949 | 2 months, 11 days__...} Final 10 percent. 
July 13,1951 | .| 19 days 6 and 9 percent. 


From the above it will be noted that in all of the cases the Commission, within a 
reasonable time, did grant the petitioning carriers an interim increase pending 
final adjudication of the proceedings. Time consumed in issuing the order after 
the case was submitted ran from 9 days to 4 months and 17 days. It is to be 
especially noted that in those cases in which an interim increase was granted, the 
longest time consumed was 37 days. This does not indicate any considerable 
so-called lag of time. 

In the progress report of the Senate Committee on Interstate and Foreign Com- 
merce by its Domestic Land and Water Transportation Subcommittee, pursuant 
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to Senate Resolution 50, it was shown on page 64 that the carriers, in April 1946, 
filed a petition with the Interstate Commerce Commission for freight rate in- 
ereases of a 22 percent. An interim increase of approximately 6 
percent was effective on July 1, 1946, and the final order of 17.5 percent was effec- 
tive June 1, 1947, although the order of the Commission was dated December 5, 
1946. This procedure on the part of the carriers of filing petitions to increase 
freight rates was one of their own choosing. The Interstate Commerce Commis- 
sion does not, generally, initiate rates. The carriers can, under the provisions of 
the law, initiate their own rates, file tariffs with the Interstate Commerce Com- 
mission under the rules and in the form prescribed by the Commission. 

Although such rates would be subject to the suspension power of the Commis- 
sion, such suspension is limited to 7 months. Furthermore, the record affirma- 
tively shows that in none of the ex parte cases did the Commission require 7 
months to complete the investigation. 


REGULATORY POLICY SHOULD NOT BE INFLUENCED BY PATERNALISM 


Attention is again called to the progress report of Senate Committee on Inter- 
state and Foreign Commerce wherein, on page 7, reference is made to the Sawyer 
report which speaks of a “transfer of attention from the needs of the user of trans- 
portation service to the needs of the transporation itself,” and a shift in emphasis 
“to regulation which would protect the financial health of the carriers.” It is 
significant to note that the subcommittee did not believe that regulatory policy 
should be influenced by any such paternalistic attitude. 


EFFECT OF THE PROPOSED BILL ON COMMERCIAL TRANSACTIONS 


Under the provisions of the bill no industry could, within any degree of safety, 
contract for future delivery where the price is based on freight rates and where the 
delivery period is in excess of 30 days. This is particularly true in connection with 
the grain and the milling business. 


CONCLUSION 


Based on the foregoing facts, we respectfully request that the committee find 
that the proposed bill is not the sole solution to the financial problems of the 
carriers. It would, however, destroy those safeguards that have protected the 
interests of the public for many years. We, therefore, urge that the proposed bill 
in its present form be not approved. 

The Cuarrman. On March 12, Edward Wheeler, representing the 
contract carriers of the American Trucking Associations, will be our 
witness. : : 

The hearing is recessed until 10 o’clock tomorrow, March 12. 

(Whereupon, at 11:55 a. m., the committee adjourned, to reconvene 
at 10 a. m., Wednesday, March 12, 1952.) 


Unitep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, March 17, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 
Present: Senator Johnson of Colorado, and Senator Bricker of 
Ohio. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
The Cuarrman. The hearing will please come to order. 
Our first witness is Mr. Champion McDowell Davis. You may 
proceed. 
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STATEMENT OF CHAMPION McDOWELL DAVIS, PRESIDENT, 
ATLANTIC COAST LINE RAILROAD CO., WILMINGTON, N. C. 


Mr. Davis. My name is Champion McDowell Davis, and I reside 
at Wilmington, N.C. 

I am president of the Atlantic Coast Line Railroad Co., also of the 
Charleston & Western Carolina Railway Co., and Winston-Salem 
Southbound Railway Co., as well as other subsidiaries or affiliates 
of the Atlantic Coast Line, and of several jointly owned terminal 
and union station companies. 

I appear here today for the Association of American Railroads to 
urge enactment of S. 2518, a bill to amend the Interstate Commerce 
Act and for other purposes, and S. 2519, a bill to amend section 15a 
of the Interstate Commerce Act, as amended. 

I first comment respecting S. 2518. 

Under the provisions of S. 2518, a more expeditious and less cum- 
bersome process than now exists would in the future be provided for 
adjusting railroad freight rates, fares and charges at periods when 
the railroads of the Nation as a whole, or any regional group of those 
railroads, become faced with additional and new increases in railroad 
wage costs, cost of material and supplies, or in other railroad expenses 
sufficient to impair the ability of such railroads— 
to earn revenues sufficient to enable them to provide, in the interest of the Nation 
and the general public, adequate and efficient service, establish and maintain 
sound credit, attract equity capital, take advantage of technological developments, 
and advance and improve the art of transportation. 

The Interstate Commerce Commission would not have the power, 
as it has now, to suspend the operation of schedule or schedules 
effecting general increases in railroad freight rates estimated by the 
railroads as necessary to meet increased costs, or to defer the effective 
date of such increased freight rates, fares or charges. 

The increases would be subject, however, to investigation by the 
Commission upon complaint to it, or on the Commission’s own 
motion, and also would be subject to the power of the Commission 
to modify such general increases to the extent determined by the 
Commission to be necessary to remove discrimination, preference or 
prejudice, and/or to prevent the railroads from obtaining excessive 
revenues as result of such general increases. 

Thus, the enactment of S. 2518 would not deprive the Commission 
of its present authority and responsibility of determining the reason- 
ableness of any increases in rates, general or specific. The result 
would only be to permit the railroads to partially avoid the inevitable 
loss in revenues under the present procedure for rate making, which 
procedure necessarily defers the effective date of general increases 
until after the Commission has conducted extensive hearings, usually 
including regional hearings at points often geographically far distant 
from the Commission’s headquarters at Washington, has heard oral 
argument, read briefs, digested a voluminous record and after due 
deliberation made its findings—obviously, a time-consuming and 
very slow process. 

5. 2518 will by no means entirely eliminate the lag in time, so very 
costly to railroad earnings, between increases in unit costs of railroad 
operation and increases in prices or rates charged by the railroads for 
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transportation of property and of persons, because increased wages 
are sometimes given retroactive effect, while increases in freigh 
rates, in passenger fares or in other railroad charges obviously cannot 
possibly be applied retroactively. Rather, under the terms of S. 2518. 
increases in railroad rates and charges could not be made effective 
upon less than 30 days’ notice. 

While I am not an economist, I think that over the period since 
the beginning of World War II the cycle of railroad costs versus 
railroad prices makes the railroad situation unique. 

As is well known to the committee, a real attempt was made in 
World War II during the period of active warfare to hold down 
increases in wages and in costs of commodities, but that attempt was 
successful only partially. Increases in railroad wages and in costs of 
materials and commodities occurred during that period. 

Since the cessation of hostilities in August 1945, however, there has 
been round after round of railroad wage increases, a steady upward 
trend in prices in almost all commodities, and substantial increases in 
Federal tax rates, including payroll taxes, as well as income taxes. 

Until June 30, 1946 (several months after close of active warfare in 
World War IT), the general level of freight rates and charges through- 
out the country was the same as in immediate prewar years of 1939-4] 
(except for modest increases in freight rates authorized temporarily 
by the Interstate Commerce Commission in the proceeding designated 
Ex parte 148 and which became effective March 18, 1942, though 
suspended May 15, 1943, and not restored until June 30, 1946, having 
thus been in effect for only 14 months prior to June 30, 1946). 

The railroad industry, almost alone among the industries of the 
Nation, therefore, entered the postwar period with the same level of 
charges for its product of service as was in effect in the 3-year period 
prior to World War II, despite increases in the interim in prices of 
material and increases in wages paid railroad labor. 

During the period of active warfare, the railroads transported larger 
than normal volume of freight traffic and of passenger travel incident 
to furtherance of the war effort. That volume was such that increased 
unit costs of railroad operation during the period could be largely ab- 
sorbed, despite the fact that railroad rates and charges were no! 
increased. 

Following cessation of hositilities in 1945, the volume of both freight 
traffic and passenger travel began to diminish. 

Revenues from freight traffic declined in greater proportion than 
did the volume transported, because the decline in volume was more 
pronounced in the higher valued, higher rated commodities than in the 
lower valued, lower rated commodities. 

Also, during the period of active warfare competition which the 
railroads encountered from highway carriers was materially lessened 
because of shortages of highway vehicle repair material as well as 
shortages of replacement units of highway vehicles. 

After cessation of hostilities, highway competition returned with 
increased intensity. . 

These changed circumstances, including particularly higher unit 
costs in the postwar period, have forced the railroads to seek authorit) 
several times from the Interstate Commerce Commission to increase 
freight rates, fares, and charges. 
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Before dealing with the results of such petitions for authority to 
increase freight rates, fares and charges, I will discuss in somewhat more 
detail the motivating factor which impelled the filing of such petitions. 
That factor was simply increasing unit costs of operation. 

I call attention to the tabulation which I have designated appendix 
A (which is attached), which tabulation shows the extent to which 
railroad operating expenses of class I railroads, class I railroads in 
southern region, and specifically Atlantic Coast Line Railroad have 
increased since the prewar period. (By “prewar,” I mean the years 
just prior to World War II.) 

The figures in appendix A begin with 1939, which year is rather 
frequently used as a starting point to exemplify prewar conditions. 

Mr. Forr. I wonder if that should not go in the report at this 
point? 

The Cuarrman. I think that is where it should go in the record. 
We will place it in the record at this point. 

(Appendix A is as follows: ) 
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Mr. Davis. The figures do not include the 3 years of active warfare 
in 1942, 1943, and 1944, because of obviously abnormal characteristics 
of those years. Years 1945 through 1951 are shown. 

The increases in operating expenses revealed by appendix A are 
startling: 

Operating expenses of railroads fluctuate to some extent, of course, 
with volume of traffic transported, and increased volume in years 
since 1939 accounts for some portion of the increased expenses, but 
obviously does not account for them all. 

For example, all class I railroads transported in 1939 approximately 
333% billion ton-miles of revenue freight and in 1950 approximately 
588% billion ton-miles, representing an increase in revenue ton-miles 
of 76.5 percent. 

The increase during same period in operating expenses of class I 
railroads, 1950 compared with 1939, was approximately 142 percent. 

Corresponding increases were, for southern region 91.5 percent in 
ton-miles and 154 percent in operating expenses, and for Atlantic 
Coast Line 138 percent in ton-miles and 170 percent in operating 
expenses. 

The important underlying factor (entirely unrelated to volume) in 
increased operating expenses is increased unit costs, meaning, of course, 
increased wages and increases in unit prices of material and supplies. 

The CuarrMAN. Are taxes included, by any chance? 

Mr. Davis. Yes; they are. 

The CuarrMaNn. They are an operating expense, are they? 

Mr. Davis. Yes; they are an operating expense. 

As members of the committee know, the railroads are still involved 
in negotiations with respect to the fourth round of increases in railroad 
wages since the close of World War II. 

I will not go into detail about the first three rounds of wage increases 
but should like to say something about the fourth or current round, 
because along with this fourth round has come the particularly 
oppressive escalation provision which stipulates quarterly adjustments 
in railroad wages related to quarterly changes in what is popularly 
referred to as the “cost-of-living index’’ of the Department of Labor. 

Cost-of-living adjustments mean frequent changes in railroad wage 
rates, to which changes in railroad freight rates, passenger fares and 
charges cannot be promptly geared under the present procedure for 
making effective increases in railroad rates and charges. 

This fourth round of wage increases is not yet closed because, 
while an agreement was negotiated at the White House on December 
21, 1950, with the operating brotherhoods, the heads of the operating 
brotherhoods later rejected the agreement. 

The agreement has since been accepted by the trainmen. The 
engineers, conductors, and firemen continue to reject it. 

As a result, the railroads have been under Army control now for 
more than a year and a half. 

Using the wage increases provided in the White House agreement 
of December 21, 1950 (not yet, as previously stated, accepted by 
all operating brotherhoods), the several per hour increases, includin= 
cost-of-living increases involved in fourth round, have been: 
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Operating groupsof N 
; Neonoperat- 
| railroad employees ing groups 
7 | of railroad 
| Road service | Yard service | *™Ployees 


Effective date 


Oct. 1, 1950 
Jan, 1, 1951... .. 
Feb. 1, 1951 


July 1, 1951 
Jan, 1, 1952 





At the end of active warfare in World War II, the average hourly 
pay of railroad employees had increased about 26 percent or 27 percent 
above 1939-40; while today average hourly pay for railroad employees 
is about 150 percent above 1939-40. 

Increases have also been experienced in unit costs of practically 
every type of material and supplies purchased by the railroads since 
the beginning of World War II. Such increased unit costs of ma- 
terial and supplies have been gradual and progressive. 

According to an index of prices of railway material and supplies 
developed by the Bureau of Railway Economics, Association of 
American Railroads, and using average price levels duri ing years 1935- 
39 as 100, the index cost at various later dates has been: 

At Dec. 1 
At Dec. 

At Jan. 1 
At Jan. 1 
At Oct. 1 

The railroads did not seek authority from the Interstate Commerce 
Commission and the State commissions to increase freight rates and 
charges or passenger fares at the time of each increase in railroad 
wages or with each progressive increase in cost of material and sup- 
plies. 

Rather, in the post-World War II period, there have been four 
proceedings before the Commission seeking authority for increased 
railroad freight rates and charges. 

Increases in passenger fares have been sought generally on a regional 
basis, rather than on a national basis. Insofar as southern roads are 
concerned, there have been three proceedings seeking increases in 
passenger fares. 

In the four proceedings before the Commission seeking increases’in 
freight rates and charges, there have been 10 separate decisions,{nine 
granting generally some increase in freight rates and charges. 

I do not, of course, intend to imply any criticism of the Interstate 
Commerce Commission for having made 10 decisions in 4 proceedings, 
because the railroads of necessity for expedited action had urgedythe 
Commission to grant interim increases, without awaiting completion 
of the record before the Commission upon which to base permanent 
increases, and the Commission responded to the extent of granting 
some interim increases in 6 instances. 

Next is appendix B, and I would like to have that made a part of the 
record, 

The CuarrMaAn. We will insert that at this point. 

(Appendix B is as follows:) 
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Mr. Davis. Appendix B tabulates in condensed form the outcome 
of the four petitions seeking general increases in freight rates, including 
the extent of the increases authorized, with the over-all effect of the 
increases from a percentage standpoint on freight revenues of class J 
roads in Southern Region and Atlantic Coast Line, respectively, 
together with dates when such increases became effective and the 
number of days which elapsed between (a) dates of the petitions, and 
(b) effective dates of the several increases. 

How have the railroads fared in successive attempts to meet in- 
creased unit costs of operation through increased freight rates and 
charges? 

To use a colloquialism, what the Commission granted was ‘“‘too little 
and too late.” 

Appendix B shows that in no instance did the Commission authorize 
the full measure of increases sought by the railroads. 

In each of the general increases authorized by the Commission 
lesser increases were provided on certain stated commodities, or 
commodity groups, in the form of maximum increases or hold-downs. 
Some of those maximum increases were suggested by the railroads, 
and others were fixed by the Commission, though not suggested by 
the railroads. 

The net result, of course, was that as to the hold-downs the effective 
percentage increase in each instance was less than the nominal per- 
centage increase. 

Next is appendix C and I should like to have that put in the record. 

The CuarrMAN. That will be inserted in the record at this point. 

(The appendix C follows:) 


APPENDIX C 


Statement outlining history of petitions filed by railroads in Southern Region with 
Interstate Commerce Commission following cessation of hostilities in 1945, seeking 
authority to increase passenger fares and charges; showing dates petitions were filed, 
what was sought by such petitions, the dates of the Commission’s decisions granting 
the increases sought, the effective dates of such increases, the approximate percentage 
encrease in Atlantic Coast Line Railroad’s passenger revenue which resulted from 
such authorized increases, and the lapse of time between the dates of the petitions 
and the effective dates of the increases granted. 


Docket No. 29785: By petition dated July 3, 1947, the railroads in Southern Region sought authority to 
increase their basic one-way passenger fares in parlor or sleeping cars by 6.06 percent, or from 3.3 cents per 
mile to 3.5 cents per mile, subject to minimum one-way fare of 15 cents. Authority was also sought to 
increase the round-trip fares by 14.54 percent, or from 2. 75 cents per mile to 3.15 cents per mile. The follow- 
ing indicates date of decision, increase granted, effective dates, etc. 


| | 
| Lapse be- 
| tween date 

amet | Effective date of increase | of applica 

grante | tion and ef- 


| Effect of increase on 
Atlantic Coast Line 
R. R. passenger rev- 
enue 


Date of de- 
cision 


q 
j 
| 
ao ec fective date 


ee | — ~_ 


Days | 

Oct. 6,1947 | In full___| Atlantic Coast Line local, Oct. 20, 1947... 109 | 6.06 percent increase on 
Other major railroads in the Southern 120 one-way traffic and 
Region and interline within Southern | 14.54 percent increase 
Region, Nov. 1, 1947. 175 on round-trip traffic. 
To North, Dec. 26, 1947 195 At the time Atlantic 
To West, Jan. 15, 1948 . 195 Coast Line R. RB. 
From North, Jan. 15, 1948 240 pullman travel was 
From West, Mar. 1, 1948_- estimated to divide 
23.5 percent one-way 
and 76.5 percent 

round-trip. 
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Statement outlining history of petitions filed by railroads in Southern Region with 
Interstate Commerce Commission following cessation of hostilities in 1945, seeking 
authority to increase passenger fares and charges; showing dates petitions were filed, 
what was sought by such petitions, the dates of the Commission’s decisions granting 
the increases sought, the effective dates of such increases, the approrimate percentage 
increase in Atlantic Coast Line Railroad’s passenger revenue which resulted from 
such authorized increases, and the lapse of time between the dates of the petitions 
and the effective dates of the increases granted—Continued 


Docket No. 29796: By petition dated July 15, 1947, Atlantic Coast Line Railroad, Southern Railway 
system, and certain other roads in the South sought authority to increase their basic one-way passenger 
fares in coaches by 13.63 percent, or from 2.2 cents per mile to 2.5 cents per mile, subject to minimum one- 
way fare of 15 cents. The following indicates the resulting action: 








| 
Lapse be- | 
Date of de- | Increase | | tween date 
} 


Effect of increase on 
Atlantic Coast Line 
R. R. passenger rev- 
enue 


eision, granted | Effective date of increase | a. 
fective date | 
cccessestieestien suncoaefion: esetanriseaensesense tapes 


| 
| Days 
Oct. 6,1947 | In full.__| Locally on lines party to petition, Nov. 110-119 | 6.815 percent increase. 
3-12, 1947. | 


Docket No. 29894: By petition filed December 29, 1947, the major railroads in the South, other than 
Atlantic Coast Line Railroad and Southern Railway system, sought authority to increase their basic one- 
way passenger fares in coaches by 13.63 percent or from 2.2 cents per mile to 2.5 cents per mile, subject to 
minimum one-way fare of 15 cents. The following indicates the resulting action: 


| | | Lapse be- | pe, Agee 
Dete-otde- | Incvenee | tiaitiis atid chime Sean Soe oh Adnnttetoas 

cision granted pHOCHEVS CALS OF IncTeast apphcatio Line R. R. pas- 
i 
| 


and effective 
and effective senger revenue 


| | date 
| 
aaa \- ” es 


| } Days 
Feb. 10, 1948 In full... Interline within Southern Region, Mar. 1, | 7 gt 
194s. 








| Southern Region, A ES natn nic beam aione 61 |(6.815 percent in- 
To West, Mar. 7, 1948 petnewctenukbe 67 crease. 
From North, Mar. Si WOMes gees 2 ; 61 

From West, Mar. 1, 1948__...__- lesa 61 


Docket No. 30822: By petition dated May 25, 1951, the railroads in Southern Region sought authority to 
increase their basic one-way passenger fares by 10 percent or from 3.5 cents per mile to 3.85 cents per mile 
for travel in parlor or sleeping cars, and from 2.5 cents per mile to 2.75 cents per mile for travel in coaches 
subject to minimum one-way fare of 25 cents. The following indicates the resulting action: 


| 
| Lapse be- 
Date of de- | Increase | : ; ’ | tween date 
cision granted | Effective date of increase of application 


} and effective | 


Effect of increase 
on Atlantic Coast 
Line R. R. pas- 


senger revenue 
date 


Days 
1,1951 | In full_..| Within Southern Region, Nov. 1, | ae 159 ‘ 
To North, Nov. 1, 1951. eee ad shihareens 159 |/9.5 percent in- 
To West, ! Apr. 1, 1952 1311 crease. Furlough 
From North, except New ‘Engh and, Nov. ial 159 fares not in- 
1951. creased, 
From New England, Dee. 10, 195 meee 198 
From West, not yet | 


| 
& 
| Gehan ; , Sa ale Renata dlc senioecinaciacdin 
| 
| 


! Anticipated. 


Mr. Davis. Appendix C describes increases in passenger fares 
sought in southern region much as appendix B describes the freight 
rate increase proceedings. 

While the measure of passenger fares (and of all other rates and 
charges, including rates of mail pay and express rates and charges) is 
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of major importance to the railroads, to avoid extravagant use of the 
committee’s time I shall not discuss these, but will confine my remarks 
largely to freight rates. 

Next is appendix D which I should like to have in the record, too. 

The CuatrMan. That will be inserted at this point. 

(Appendix D is as follows:) 


AppreNbIx D 


Figures shown in reports of Interstate Commerce Commission granting increases since 
June 1946, relating to increased costs of operation of the railroads of the United 
States as placed in the records by witnesses for the railroads in justification of 
increases in freight rates and charges sought by the several petitions 


Ex parte 162: The final report of Interstate Commerce Commission (266 I. C. C 
537, at p. 546), decided December 4, 1946, indicates that the estimated increases 
in wages, payroll taxes, and costs of material and supplies, including fuel, which 
had been incurred from the end of 1939 through August 15, 1946, were as follows, 
on an annual basis: 


General increases in wages $1, 382, 000, 000 
Increases resulting from vacations granted employees, with h pay 3 75, 000, 000 
Payroll taxes, increase in_---- sath paises he ofl 82, 920, 000 
Increase in costs of material and supplies, including fuel. 537, 000, 000 


Tota 2, 076, 920, 000 
A further increase in payroll taxes, effective Jan. 1, 1947, of 90, 000, 000 


Brought the foreseeable increase in expenses as of Jan. 1, 
1947, over 1939, to 2, 166, 920, 000 


There was no general increase in freight rates from 1939 to June 30, 1946, ex- 
cept the Ex Parte 148 increase of 3 percent on raw sete of agriculture, ani- 


mals, and their products, and products of mines, and 6 percent on other commodi- 
ties generally, was effective from March 18, 1942, to May 14, 1943, inclusive.'! 
Those increases, with some additional increase in freight rates on iron ore, coal, 
and coke, and a 5 percent further increase on traffic moving within Official Terri- 
tory, were again made applicable, effective June 30, 1946, by authority of Inter- 
state Commerce Commission (264 I. C. C. 695). 

Ex parte 166: The second report of Interstate Commerce Commission (270 
I. C. C. 81), decided December 29, 1947, shows, at pages 87 and 88, the estimate 
of increases in wages, payroll taxes, and costs of material and supplies, including 
fuel, incurred subsequent to June 1947, to be as follows, on an annual basis: 


Total increase in operating expenses incurred from June 30 to 

Sept. 5, 1947 (see also first report, 269 I. C. C. 33, at p. 43)_... $625, 000, 000 
Increase in wages, including increase in payroll taxes, subsequent 

to Sept. 5, 1947 164, 700, 000 
Increase in costs of material and supplies, from Sept. 2, 1947, to 

Nov. 1, 1947 51, 200, 000 


840, 900, 000 


The third decision (270 I. C. C. 93) did not show any specific figures as to further 
increased costs of operation. The final decision (270 I. C. C. 403), decided July 
27, 1948, discusses increased costs, beginning at page 428; but, except as to fuel, 
does not show what the increases subsequent to December 1947, amounted to, 
either in dollars or by percentages. From the tabulation of fuel prices shown on 
page 430 of that report, it may be computed that, from December 1947, to April 
1948, the cost of coal had increased by 3.65 percent, fuel oil by 21. 72 percent, 
Diesel fuel by 15.69 percent, and electric current by 2.96 percent. 

Of especial interest is the comment of the Interstate Commerce Commission. 
at pages 430-431 of the final report in Ex Parte 166 (270 I. C. C. 403), in regard 
to the relation between increased costs and deferred maintenance. That comment 
is here quoted: 

“While the increases in the prices of materials and supplies other than fuel 
have been significant, the increases in wages and fuel prices have been somew!at 


1 Increases authorized, 248 I. C. C. 545; increases suspended, 255 I. C. C. 37, Ex Parte 148. 
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more sharp, and have had a greater effect in increasing the operating expenses of 
the petitioners. Thus, for the 10 years 1936-45, inclusive, the annual expendi- 
tures of the class I railroads for materials and supplies and miscellaneous have 
been at the average rate of almost exactly one-third of the total expenditures for 
labor (salaries and wages) and fuel (steam locomotives) for the same year, while 
for the year 1946 the expenditures for the former were but 29.06 percent of the 
total outlay for labor and fuel. 

“This reflects both increases in wages and in the cost of fuel and a simultaneous 
reduction in the use of other materials and supplies. The financial situation of 
the carriers, and the difficulty in securing desired and needed materials for repairs 
and replacements, were factors in disturbing this correlation. The decrease from 
1945 in the amount expended in 1946 for other materials and supplies, approxi- 
mately $152 million, or 10 percent of the amount for 1945, coupled with the sharp 
reduction in the ratio of such expenditures in 1946 to the expenditures for wages 
and fuel, indicates that maintenance and repairs were subnomal, and indicates 
also that maintenance of the physical plant was being deferred appreciably.’”’ 

Ex parte 168: The final report of Interstate Commerce Commission (276 ICC 9), 
decided August 2, 1949, discusses increased operating costs at pages 20-23, but 
does not give specific figures for the increases incurred subsequent to its final 
decision in Ex parte 166, which was July 27, 1948. It does mention at page 21 
that the Emergency Board set up by the President of the United States on October 
18, 1948, to consider controversies over rules and wages had made a report in 
December 1948, estimating the additional cost of its recommendation for a 40- 
hour work week for nonoperating employees, which was to be effective September 
1,1949, plus an increase of 7 cents per hour granted nonoperating employees, 
effective October 1, 1948, as $450,000,000. The Commission discounted this figure 
to some extent, but it should be noted that in the first interim report (272 ICC 
695), decided December 29, 1948, at page 711, it mentions the report of the 
Emergency Board and says, ‘‘For the purposes of this proceeding at its present 
state, the amount may, we think, be tentatively taken as approximately $350 
or $400 million per annum,”’ and at page 23 of the final report the tabulation shows 
that the increased cost from increased wages, plus payroll taxes thereon, was 
figured by the Commission, or its staff, to be $398,000,000 on an annual basis. 
In the first decision (272 ICC 695) at page 710, it is stated that the estimate by 
petitioners of the increased cost of materials and supplies from November 1, 1947, 
to the ending of the hearing, which was December 7, 1948, aggregated $337 
million, on an annual basis. Adding the $398 and $337 millions, gives a total 
estimated increased cost of $735,000,000. 

Ex parte 175: The second report of the Interstate Commerce Commission (281 
ICC 557), discusses increased costs of wages and materials and supplies subse- 
quent to the final report in Ex parte 168 at pages 565 through 568. The following 
quoted from page 565 summarizes those estimated increased costs: 

“On the basis of 1950 service hours, the increase in wage costs, including payroll 
taxes, was initially calculated by the railroads to aggregate $603,974,000 on an 
annual basis. Based on service hours in 1951, as estimated by petitioners, the 
total wage increases, including payroll taxes, were computed by them to aggregate 
$634,257,000. Similarly, the increase in costs of materials and supplies for the 
year 1951, originally calculated at $337,064,000, ,is based on an increase of 15.6 
percent in the index of railway material prices between July 1, 1949, and April 1, 
1951, and the estimated consumption of materials in 1951 at 1949 prices. The 
total of these increases in employee compensation and materials and suplies for 
1951 is $971,321,000. Subsequently this total was raised to $975,352,000. and 
later raised to $1,006,043,000.”’ 


Mr. Davis. Appendix D contains excerpts from the several reports 
of the Commission in Ex partes 162, 166, 168, and 175, respectively, 
regarding increased operating expenses on which the petitions of the 
railroads for increased freight rates and charges were based, and the 
sum of the annual increased expenses which were before the Commis- 
sion when that body reached its decision in those separate proceedings. 

Next is appendix E which I should like to have in the record. 

The CuarrMan. That will be inserted in the record at this point. 

(Appendix E is as follows:) 
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Mr. Davis. Appendix E shows for class I railroads in souther 
region and for Atlantic Coast Line, respectively, the cost to the 
railroads of the time lag between the filing of the petition in each 0: 
the several proceedings and the effective date of the increases autho: 
ized, compared with increased operating expenses necessarily incurre: 
during that same time lag. 

Under S. 2518, 30 days’ notice to the Commission and to the public 
would be required. I think it reasonable to assume that, say, 10 days 
will be required after the railroads determine what increases ar 
needed to meet increased costs of operation, to amend or publisi 
tariffs in order to make such increases effective on 30 days’ notice. 
Therefore, a time lag of perhaps 40 days will still inevitably be presen} 
in the situation. 

Therefore, in arriving at the elapsed time used in appendix 
I have not included the first 40 days from dates the petitions were filed. 

Appendix E shows that freight revenue lost during the period of 
time lag in the several proceedings between the date of petition an 
the effective date of the increases aggregated’ $15,982,000 for class | 
railroads in southern region, and $17,127,000 for Atlantic Coast 
Line alone. 

Senator Bricker. Is that the difference between what you collected 
and what you actually got, or, is it the difference between what you 
collected and what you applied for? 

Mr. Davis. It simply means this, Senator Bricker, that the time 
that we lost between the time we asked for the increase, minus the 
40 days and the time we finally received it, the increase from the 
Commission amounted to the figures I have just given. 

Senator Bricker. It is the difference between what you actually 
got and what you were getting, rather than what you applied for, 
because the full increase was not given in every instance? 

Mr. Davis. That is, of course, true; yes, sir. 

In the aggregate, increased operating costs incurred during thie 
several time lags amounted to $440,105,000 for class I railroads in 
southern region and $53,229,000 for Atlantic Coast Line. 

It is thus evident that even had there been no time lag the increased 
freight revenues authorized by the Interstate Commerce Commission 
would have fallen short of offsetting the increased operating expenses 

As indicated, the time lags, and the fact that increases in railroad 
.wage rates can be, and are, made retroactively effective, but that 
increases in freight rates cannot be made effective retroactively, 
constitute an unfavorable feature of present procedure, and an 
extremely important one, because what is lost in lack of increased 
revenues to meet increased costs of operation during the time lags 
lost irretrievably and “gone forever.” 

One of the features of the present procedure affecting changes in 
freight rates which is unfavorable from the standpoint of shippers 
is that while petitions for increases in freight rates and charges are 
pending before the Interstate Commerce Commission there is un- 
certainty in the immediate future with respect to the level of trans- 
portation charges, with attendant uncertainty on the part of shippers 
in planning, since such increases as are granted by the Commission «re 
generally allowed to become effective on short notice. 
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If S. 2518 should be enacted into law, there would be ample notice 
to shippers—at least 30 days—before increased freight rates and 
charges could be made effective. 

Because of the Commission’s power of investigation and of subse- 
quent modification, when found necessary, there might still be un- 
certainty as to the final rate or charge which the Commission might 
find to be reasonable, but should S. 2518 be enacted, such uncertainty 
would be in one direction only, namely, the extent to which rates or 
charges might be reduced under the Commission’s final determination 
rather than the amount by which the rates might be increased. 

I cannot refrain from reiterating that the money loss representing 
the difference between increased operating expenses or unit costs in 
the time interval between beginning of such increased costs and effec- 
tive date of a partially compensating freight rate increase cannot be 
recovered, even in part. 

The inevitable result is the deterioration of working capita] and. 
the dissipation of cash. 

For example, Atlantic Coast Line’s net cash balance—by which I 
mean cash available for working purposes, namely, the net of cash 
in banks plus cash temporarily invested in Government securities, 
and less unpaid vouchers in the hands of the Treasurer—amounted 
to $15,913,000 at September 30, 1950, the day prior to the effective 
date—October 1, 1950—of the first wage increases in the fourth round. 

Although an interim increase in freight rates was granted effective 
April 4, 1951, which meant an increase to Atlantic Coast Line in its 
freight revenues of 1.77 percent, and an increase which meant 5 
percent to Atlantic Coast Line was substituted therefor effective 
August 28, 1951, Atlantic Coast Line’s net available cash balance 
had dropped to $6,485,000 by the end of 1951. 

This dwindling of Atlantic Coast Line cash occurred despite an 
increase of 23.8 percent in revenue freight ton-miles transported in 
the year 1951 compared with 1950, and in spite of drastically reduced 
maintenance expenses, to which I will later refer. 

To prevent deterioration of working capital as much as practicable, 
when costs are outrunning revenues it is necessary to undertake to 
curtail those expenditures not dependent upon volume of traffic 
transported, meaning principally maintenance expenditures, mainte- 
nance of way, and maintenance of equipment. 

Coast Line’s experience in having forced upon it curtailment of 
maintenance programs is striking. 

I ask that appendix F, which is next, be made a part of the record. 

The CuarrMan. Appendix F will be inserted in the record at this 
point. 

(Appendix F is as follows:) 
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APPENDIX F 


Analysis of average number of Atlantic Coast Line R. R. employees engaged in 
maintenance work, for different high and low periods during the years 1945 to 1951, 
inclusive; showing dates on which petitions were filed seeking increases in freighi 
rates and charges, and dates on which increases in freight rates or charges became 
effective 


Percentage 


by which 

Dates on — 
Anum et | Dates on which petitions | which author-| Such in- 
eounte of seeking increases in freight | ized increases | oa. d 

cendahh- rates or charges were filed jinfreightrates| “f/i0)) 

, with Interstate Commerce | or charges reight 


nance C seed revenues of 
ommission became 
employees effective Atlantic 


Coast Line 
R. R. 


12 months, year 1945 10, 899 
4 months, Jan. 1 to Apr. 30, 1946, 13,719 | Apr. 15, 1946, Ex Parte 162-_|_- 
inclusive. 
15 months, May 1, 1946, to July 11, 509 | July 3, 1947, Ex Parte 166- -- {July 1, 1946 
31, 1947, inclusive. Jan. 1,1947 
Oct. 13, 1947 
10 months, Aug. 1, 1947, to May 9, 993 | {ia 5, 1948 
31, 1948, inclusive. May 6, 1948 
7 months, June 1 to Dec. 31, 1948, 10, 702 | Oct. 1, 1948, Ex Parte 168...) Aug. 21, 1948 
inclusive. | 
21 months, Jan. 1, 1949, to Sept. 7, 566 , Jan. 11,1949 
30, 1950, inclusive. Sept. 1, 1949 
9 months, Oct. 1, 1950, to June 30, 9,167 | Jan. 16, 1951, Ex Parte 175._| Apr. 4, 1951 
1951, inclusive. j 
6 months, July 1 to Dec. 31, 1951, 8, 553 | Aug. 28, 1951 | 
inclusive. 














1 Too small to figure as a percentage. 


Mr. Davis. Appendix F shows for various periods the average 
number of Coast Line employees engaged in maintenance work, 
years 1945 through 1951, with corresponding chronological tabulation 
of petitions to Interstate Commerce Commission seeking increases in 
freight rates and the dates on which resulting increases in freight 
rates—always less than sought—were made effective. 

Appendix F speaks for itself, but I call particular attention to 
the trend. 

Beginning with August 1947, or approximately 1 month after the 
filing of petition in Ex parte 166 for freight-rate increases, Coast 
Line had to materially curtail maintenance expenses. 

The average number of Coast Line employees engaged in mainte- 
nance work during the 10-month period following August 1947, was 
1,516 less than in preceding 15-month period, such reduction in 
forces being necessary in spite of some measure of increase in freight 
rates having been authorized by Interstate Commerce Commission 
to become effective January 1, 1947, October 13, 1947, and January 
5, 1948. 

A further increase in freight rates became effective May 6, 1948, 
which pegmitted Coast Line to restore approximately half of_ the 
reduction in maintenance forces, and in the 7 months following May 

1948, the average number of maintenance employees was 709 greater 
than in the 10-month period preceding. 

However, in October 1948, it became necessary again to file a 
petition seeking increases in freight rates due to increased expenses, 
and there followed a 21-month period from December 1948, during 
which the average number of employees engaged in maintenance work 
on Coast Line was reduced by 3,136 employees. 





age 
TI 
tena 
not 
abou 
A 
midi 
in D 
16.6 
Su 
the I 
certa 
DANCc 
strail 
perio 
WI 
cond 
relief 
fares, 
more 
volun 
equip 
Th 
becau 
meth 
In 
of the 
power 
and p 
Sub 
period 
Line | 
progre 
Hac 
In yes 
still b 
n ade 
zation 
At | 
all tv] 
ior 19 
during 
for de! 
horsep 
curren 
Thu 
Diese] 
units, 
Con; 
pletely 


9€ 


erage 
work, 
lation 
ses In 
reight 


on to 


er the 
Coast 


1ainte- 
7, was 
jon iD 
freight 
nission 
anuary 


, 1948, 
of the 
1g May 


‘eater 
great I 


> file a 
cpe Tes, 
during 

, 

ce work 


DOMESTIC LAND AND WATER TRANSPORTATION 933 


With some slight increase in volume of traffic during the latter 
half of 1950, some restoration of maintenance forces was made, but 
those forces had to be reduced again in March-April 1951, 
again in September—October 1951. 

The average number of employees on Coast Line engaged in main- 
tenance work during last half of 1951 was 8,553, but that figure is 
not conclusive _ ‘ause of reductions made midway the period, or 
about October 1, 1951. 

A truer Seagate is that of number of maintenance employees at 
midmonth count in March 1951, namely, 9,933, with midmonth count 

December, 1951, namely, 8,283, a reduction of 1,650 employees or 
16.6 percent. 

Such curtailment of maintenance expenditures, enforced because of 
the narrowed margin between Coast Line revenues and expenses, is 
certainly not a saving, but only deferment of badly needed mainte- 
nance work until such expenditures can be made without too greatly 
straining available cash, and deferment probably until some future 
period when unit costs may be even higher. 

When a railroad is saddled with burdensome increases in costs of 
conducting its business, I know of only two available methods of 
relief. The first is through commensurate increases in freight rates, 
fares, and charges. The second is to effect greater efficiency and 
more economical operation and attract, where available, additional] 
volume oi traffic through acquisition of new and improved power and 
equipment and also improvement of roadway and track structure. 

The second method is inextricably interlocked with the first 
because of the necessity for obtaining funds to pursue 
method. 

In the case of the Coast Line I know, and in the case of railroads 
of the country as a whole I believe, that the substitution of Diesel 
power for steam power has been noteworthy in improving efficiency 
and producing more economical operation. 

Subject to availability of funds and, during the World War II 
period, to the ability to obtain new power from manufacturers, Coast 
Line has pursued since 1939 what might be termed a regular and 
progressive program of substitution of Diesel power for steam power. 

Had the Diesel program progressed at the same tempo in 1951 as 
in years prior, ultimate complete Dieselization of Coast Line would 
still be some time in the future. Mounting unit costs of operation 
made it necessary for Coast Line to accelerate materially its Dieseli- 
zation program during 1951. 

At beginning of 1951, Coast Line’s ownership of Diesel power of 
all types amounted to 280 units. Two groups of orders were placed 
for 1951 delivery, one order for 125 eer of various types for delivery 
during first 6 months, the other order for 154 units a various types 
for delivery during last 6 months—with slight exception of ten 800- 
horsepower Diesel switchers now scheduled for delivery late in this 
current month of March 1952. 

Thus, during one single year—1951—Coast Line’s ownership o 
Diesel power was -practic sii doubled, increasing from 280 to 55% 
units, 

Consequently, for all practical purposes, Coast Line is now com- 
pletely Dieselized. Steam power is now operated only on certain 
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Coast Line branch lines (some of which are scheduled for abando, 
ment) where track limitations prohibit operation of Diesel power. 

Virtually complete Dieselization will, of course, produce substantia il 
economies in 1952, as well as in subsequent years, and, if that wer 
all there is to the picture, the outlook would be encouraging. The: 
remains, however, a matter of considerable importance which con- 
cerns management, and that is how and where to find dollars to pa, 
for this Diesel power, all necessarily purchased with borrowed funds 

We made no down payment on any that we purchased last year; no 
a penny. 

During 1952, installment payments by Coast Line on equipmen 
obligations—including payments for freight-train ears and passenger- 
train cars as well as Diesel pow er—will require approximate! 
$8,035,000. 

Very substantial capital expenditures must be made also on roadway 
and track structure to promote maximum efficiency and maximum 
economy and safety of operation, and funds will have to be found for 
such expenditures. 

Basically, the aim of increased efficiency on the part of a railroad is 
more and better service at lower cost, either in money or in effort, « 
both. 

Probably the best way to increase railroad efficiency is to operate 
longer trains, perhaps at high speeds. Economical and smooth opera- 
tion of longer trains at higher speeds, whether passenger or freiglit, 
means that a railroad must modernize its roadbed as well as its power 
and equipment ownership. 

Modernization of roadbed requires improvement in grades and mor 
substantial track structure, involving widening of roadbed to provid: 
lateral support, as well as application of additional ballast, replace- 
ment of cross ties, reduction of curvature (elimination of curvatur 
where practicable), lengthening of passing tracks, expansion and 
modernization of fre ight- vard facilities, strengthening of bridges 
improvement of under track drainage and many, many other improv: 
ments, all of which necessitate substantial cash expenditures. 

At the beginning of 1951, Coast Line planned to spend about 
$46,000,000 for improvements to and maintenance of roadway ani 
track structure during 1951. 

Because of diminution of Coast Line eash and the dwindling o! 
working capital, plans had to be revised, some important items eve! 
dropped, and there could be and was spent in 1951 on such programs 
only approximately $33,000,000. 

Under the present freight rate-making procedure, the difficulty « 
railroad encounters in earning sufficient revenues to “take advantage 0! 
technological developments, and advance and improve the art of 
transportation,” and the devastating effect upon such an objective of 
an interim period of increased costs without almost simultane "OUus 
compensating increases—partially at least—in freight rates, fares, and 
charges is, I think, exemplified in testimony I presented to the Inter- 
state Commerce Commission in the pending Ex parte 175 proce veding. 

Appendix G is annexed, and may I have that inserted in the record’ 

The CHAIRMAN. That will be made a part of the record at this point. 

(Appendix G is as follows:) 
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APPENDIX G 


Atlantic Coast Line Railroad Co.—Statement showing amount of funds required and 
amount of funds available, year 1950 (actual), year 1951 (actual), and year 1952 
(estimated on basis of current rates and on basis of proposed rates) 


| | 
| 1952 (esti- | 1952 (esti- 
1950 1951 mated basis mated basis 
(actual) (actual) | of current | of proposed 
rates) rates) 


Funds required: nies c 
Installment payments on equipment obligations. --_| $5,316,026 | $6,419,320 | $8,035,000 | $8,035,000 
Capital expenditures, equipment___-.- | 17, 187,820 | 50,964,812 | 2,129,000 | 2,129,000 
Capital expenditures, roadway and structures_- 7,198,639 | 9,176,684 | 10, 450,000 11, 500, 000 
Increase during year in material and supply inven- | | 

CW ccecccct oe : Attest bbestnaquawst -ipaeeeee 1. O 660, bee 
Sinking and other reserve funds 1, 534,848 | 1,583,777 | 2,054, 25 
Dividends (cash) .........--- se eI od -----| 3,301,478 | 4,124,905 | 4,124, 
Other (investments in miscellaneous property dnd | 
in affiliated companies) | 717, 530 | 187, 261 | 500, 500, 000 





36, 686, 893 | 78,900,297 | 27,293,155 | 28, 429, 280 


Funds available from net income and depreciation 
charges: 


12, 778, 787 | 13,170,209 | 16,934,000 | 1 


23, 000 
Depreciation and retirement charges-.-__.__-.-- .--| 5,959,644 | 7,025, 430 | 


7, 6 
8, 125,000 | 8, 125, 000 


ee | anepnewenion 


Total | 18,738, 431 | 20, 195, 630 25, 059, 000 | 25, 748, 000 


SS 
Shortage: 4 
New equipment obligations issued during year 
(par value) ! ¥ ; 
Decrease in net working capital during year (ex- 
cluding M. and 8.)-_...- ‘ . ead < 467,482 | 6,253,695 
Other (principally salvage from retired equipment | | 
and road property, and net changes in deferred | 
and unadjusted asset and liability accounts)......| 1,570,927 | 3, 420,682 634, 155 1, 081, 280 


15, 910,053 | 49, 030, 281 1, 600, 000 1, 600, 000 


| 17, 948, 462 58, 704, 658 | 2, 234, 155 2, 681, 280 


! Amount of down payments: Year 1950, $275,000; year 1951, $113,775; year 1952, none. 


Appendix G, revised to substitute actual 1951 figures for partially 
estimated figures—which I had to use before the Commission—repro- 
duces a statement included in the exhibit on which my testimony, in 
the Ex parte 175 proceedings was based. That tabulation shows 
funds required, for capital purposes, and amount of funds available for 
years 1950, 1951, and 1952, figures for latter year being estimated 
both on (a) basis of present freight rates, fares, and charges, and on 
(b) basis of full freight-rate increase of something less than 15 percent 
after maxima or hold-downs—petitioned for in Ex parte 175 proceed- 
ing. . 

Most items in appendix G are self-explanatory. 

The first item shows actual payments which must be made on 
equipment obligations already outstanding. Such payments are fixed 
and inflexible. 

The second item, namely, ‘Capital expenditures, equipment’’ shows 
a rather large investment, nearly $51 million, during 1951, the greater 
portion of which, $49,030,000, was borrowed money, as shown in item 
“New equipment obligations issued during year.” 

Coast Line now needs additional freight-train cars, also additional 
passenger-train cars, but the present margin between revenues and 
expenses is such that Coast Line cannot afford to include additional 
equipment orders in its planning. 

The sharp contrast in “Capital expenditures, equipment” between 
1951 and 1952—either upon basis of present freight rates or increased 
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rates petitioned for—is striking, for all that is included in 1952 figures 
on either basis is power and equipment ordered in 1950 and 1951 and 
scheduled for delivery early in 1952. 

The next item, “Capital expenditures, roadway and structures,” 
needs explanation in only one respect, namely, that the estimate for 
year 1951 reflects very sharp curtailments, particularly during last 
3 months of 1951. 

Estimate for 1952 on basis of present freight rates contemplates 
nothing more than a continuation of the 1951 level of actual expendi- 
tures with the addition of certain mandatory signaling work. 

Coast Line is engaged in an extensive program of modernization of 
its existing signaling, and extension of signaling to segments of line 
not heretofore equipped with signals, all being required under orders 
of Interstate Commerce Commissien, each order having a fixed time 
limit for completion. 

While some of the orders of the Commission requiring signal installa- 
tions have been outstanding for some years, and Coast Line has had 
to seek extension of the time limits, the program of compliance with 
orders of the Commission has not been suspended, nor substantial! 
curtailed. However, suspension or curtailment will become inevitable 
if funds do not become available from earnings. 

The program of installing signals in compliance with the Com- 
mission’s orders has thus far involved capital expenditures by Coast 
Line of about $2 million per annum. 

It is contemplated that the program will be continued at about 
the same level of expenditure in 1952. 

In addition, contract has been awarded to expand the signaling 
program so as to include the segment of line between Sanford, F'la., 
and Tampa, Fla. 

This will involve an additional expenditure in 1952 of $2,250,000 
over and above the $2 million just mentioned. 

The next item, “Increase during year in material and supply 
inventories,’ shows that in 1951 the increase in material and sup- 
plies was about $6,444,000. All of that increase was incurred pri 
to October 1, 1951, since Coast Line’s cash position thereafter was 
such that during October, November, and December, 1951, no further 
increase could be made. 

The increase in the material-and-supplies balance is partially ¢ 
to increased unit prices, and also partially to the necessity for main- 
taining larger stocks of Diesel repair parts in connection with the 
accelerated program of Dieselization. 

It would be desirable to increase further the investment in mate! 
and supplies, particularly Diesel repair parts, but no increase can be 
contemplated in 1952 because if the full increase in freight rates sough' 
in Ex parte 175 were granted, funds would probably not be availab! 

The next item, “Sinking and other reserve funds,’’ includes only 
sinking-fund requirements under Coast Line’s general mortgag' 

(which sinking fund is related to income). Coast Line has no other 
sinking or reserve funds of consequence to be provided for. 

The next item shows dividend requirements, and the question may 
arise as to why dividends paid in 1951 and estimated for 1952 are 
larger than dividends paid in 1950. 

In early 1951 the effect which increased expenses was to have upon 
Coast Line’s available cash could not be foreseen, and it seemed 
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to Coast Line’s board of direc ‘tors to be prudent and equitable to 
increase the dividend rate to $1.25 per share per quarter, or $5 per 
share per year. 

Coast Line’s dividend policy over the years has been very con- 
servative. 

Mr. Davis. One of the objectives of the revised rule of rate making 
provided in S. 2519, to which I will refer later, is that the railroads 
should be permitted to earn sufficient revenues to “attract equity 
capital,” and an assured reasonable dividend rate is necessary for 
the purpose of attracting equity capital. 

Mr. Davis. The next item of funds required is a miscellaneous item, 
small in aggregate amount, and seems to require no particular com- 
ment. 

Next, appendix G shows funds available from net income and depre- 
ciation charges in 1950 and 1951, and estimated to be available 
1952, under both assumed freight rate levels previously described. 

Next, we come to the difference, or shortage, between funds required 
and funds available. 

Borrowed money for equipment obligations makes up the greater 
part of the shortage, but the really significant item in appe ndix G is 
“Decrease in new “working capital during vear. 

Coast Line’s net working capital decreased $6,254,000 during 1951. 

The reduction in net working capital would Riet been even greater 
had it not been for funds derived from salvage (sale of scrap) from 
steam locomotives dismantled incident to the program of dieselization. 
Such funds are included in the item captioned ‘Other.’ 

That draining off net working capital was unavoidable because 
relief, in the way of increased freight rates, fares, and charges in 1951, 
was inadequate and, more particularly, because of the time lag between 
the incurring of increased costs and obtaining any measure of relief 
through increased rates. 

No further decrease in net working capital is contemplated for 
1952, because no further decrease can prudently be considered. 

Rather, Coast Line must seek ways and means of restoring net 
working capital to more adequate levels. Until that is done, Coast 
Line’s efforts to provide adequate and efficient service in the interest 
of the Nation and the general public will be hampered, and Coast 
Line’s effort to ‘‘take advantage of technological developments, and 
advance and improve the art of transportation’ must virtually come 
to a standstill. 

Over and above the duty of the railroads to maintain their properties 
in a condition that will produce maximum efficiency in handling traffic 
under normal conditions, there is the ever-present necessity for building 
into the Nation’s railroad properties a reserve or excess capacity which 
will permit the most efficient use of those properties in the event of 
a full-scale war. The Congress on numerous occasions and in many 
ways has indicated that the railroads should work to that end, and so 
have the President of the United States and others concerned with 
national policies and the national defense. 

What I have said so far deals principally with the desirability, in the 
public interest, of enactment into law of S. 2518, which would authorize 
needed increases in railroad freight rates, fares, and charges to become 
effective not less than 30 days after publication and without being 
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subject to suspension, though subject, of course, to review and modifj- 
cation by the Interstate Commerce Commission. 
* of * * * * 


The Cuarrman. Senator Bricker. 

Senator Bricker. I have no questions. 

The Cuarrman. I wonder if it would be possible for you, Mr, 
Davis, to provide us with some statistics on taxes with respect to your 
lines. I would like to compare the taxes due and payable, income 
and property taxes. 

Mr. Davis. On State and Federal separated? 

The CuarrMan, State and Federal, yes. I would like to compare 
the taxes that you have been paying in each of the years on which you 
have given us the statistics. I would like to see just what your tax 
liability is. 

Do you pay any excess profits tax—have you paid any? 

Mr. Davis. We do not. 

The CHarrMAN. You have not paid any at all? 

Mr. Davis. No; we do not at all. We have not been in the excess 
profits tax bracket, I am sorry to say. 

The Cuarrman. I do not want to put you to a lot of unnecessary 
burden. 

Mr. Davis. That will not be much trouble. I can supply that for 
you. 

7 The Cuarrman. I would be very pleased, if you would furnish that. 

Mr. Davis. I do not happen to have it in Washington, but I can 
furnish it. 

The CHarrMAN. I understand that. 

Senator Bricker. There is one question I would like to ask in 
regard to your contract with employees on your escalator clause. 
Does that provide, also, for a decrease in wages when the cost-of-living 
index goes down? 

Mr. Davis. It so provides. It has, unfortunately, been brought 
into play and tested at this time, but it works both ways. 

Senator Bricker. There has been no decrease? 

Mr. Davis. No. 

Senator Bricker. It is an up-and-down clause, the same as General 
Motors was? 

Mr. Davis. Yes. 

The CuarrMan. Senator Bricker, I have been worried about one 
phase of transferring the rate-making power to the railroads, that is, 
that the railroads might very well start juggling rates. They have 
that power under this bill. 

If rates were juggled it might prove disastrous to many communities 
and many sections of the country... 

Senator Bricker. If it were discriminatory, of course. The Com- 
mission has full power over them now and will continue to have. 
Those sections are not affected. 

The CuarrmMan. The railroads put these rates into effect immedi- 
ately and then the Commission has to work on them, after they have 
gone into effect. 

Senator Bricker. I mean, if there were discrimination between 
shippers in one community and another or if there were rates lessened 
to the point of driving out competition with the hope of subsequently 
increasing, the Commission has full power at the present time over 
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those rates and would even in spite of this provision in 2518 and 2519, 
I think. Those are not affected in any way, shape, or form. 

The CaarrMAN. That is true, perhaps, in theory, but the lag in 
time would work the other way. Instead of delaying the effective 
date of rate increases, it would be delaying the reduction by the ICC 
of excessive rates. That is where your lag of time would be. And 
creat disaster might happen to areas of the country that were dis- 
criminated against by this rate juggling. That would be possible 
under this bill. 

Senator Bricker. df anything of that type were done by the roads 
under this provision I still think, upon the complaint of the community, 
that the Commission would have full power of suspension under the 
present law, and under the power they have got to prevent dis- 
crimination. 

The CuarrMAN. But not under the law that is proposed. 

Senator Bricker. I think they would. I do not think that is 
changed in any way, shape, or form by this. I do not think it was the 
intention to do so. 

The CHarrMAN. You do not think then that the Atlantic Coast Line 
could increase its rates under this proposal under certain commodities 
between certain. points and, perhaps, lower them on certain commodi- 
ties that they haul between other points, in other words, juggle their 
freight rates in any way that they wanted to? 

If one railroad did that, sectional juggling might take place. 

Senator Bricker. If there were such a juggling or such discrimina- 
tion either as to a community or as to competing traffic or competing 
shippers there is not any question in my mind but what, upon com- 
plaint on the part of any affected party, the Commission could sus- 
pend immediately any discriminatory rates. I do not think there 
would be any question about that. 

The CuarrmMan. I do not see any such proposal in the bill. 

Senator Bricker. But it is under the general powers of the Com- 
mission to prevent unfair competition and discrimination. Those are 
not affected in any way, shape, or form. 

The CmaarrMaNn. Except that this sets them aside. 

Senator Bricker. No, it does not, in my judgment. No effort to 
set them aside. 

The CHarrMAN. There is one other point that bothers me a good 
deal about this wide open delegation. of power, that is, it seems to me 
that if Congress is going to consider such a step there ought to be some 
limitations. This belief of the railroads, that they can cure all of their 
problems by stepping up rates and increasing rates, just does not make 
sense—it is not in the cards. And it seems that the railroads ought to 
be restricted in the amount by which they could increase rates each 
year, say, a limit of 10 percent in any 1 year. If they are given power 
to increase them—and do so during a mobilization period—then when 
the mobilization period is over, they decrease them and juggle them 
around in that manner. It seems to me that great harm and disrup- 
tion might occur, 

The other thing that bothers me is that the railroads are subsidizing 
their passenger service, their transportation of persons, with the rates 
that they are piling on the transportation of property. 

Senator Bricker. There may be some truth in that, because they 
carnot stop their carrying of passengers. I know there are applica- 
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tions after applications since the day I was on the Commission in Ohio 
to abandon passenger transportation. It has been very difficult to 
get them, in many instances. The communities rise up and come in, 
1D mass, and they never use the service, and so forth. 

The CHarrMan. And they come in their own cars. 

Senator Bricker. That isright. They do not come in on the trains 
at all. 

So long as passenger-carrying is a part of the railroad’s duty and 
will continue to be for quite a length of time there may be that element 
of subsidy. There are only two things that would protest agains 
what you seem to fear. 

The CuarrmMan. I do not seem to fear it. I do fear it. 

Senator Bricker. The indiscriminate use of this power to increase 
rates by what you call juggling of rates. Of course, there is the powe: 
in the Commission itself to prevent discrimination and the unreason- 
able use of this power, regardless of 2518 and 2519 here, in the first 
place, and in the second place, if a railroad would be guilty of that the 
Commission could very properly move in on it. And they are faced 
constantly with review of everything that they do before the Com- 
mission upon complaint of any shipper or any community that might 
be affected adversely. 

So I do not think that the fear is a justified one. Some might, but 
they could very quickly be stopped. Some railroads might take 
advantage of that opportunity, but I think that the damage done 
would be much less than the failure of the roads to keep up with their 
maintenance, for instance, and the failure of the roads to be able to 
get any equity capital at all, and their reduced income to the point 
where the *y are really financially: in a position where they are more o1 
less dependent upon the offerings that the Commission may give 
them, delayed as they are—they cannot determine their own trans- 
portation policy and their own rates. I do not think a railroad is 
going to price itself out of business. 

Testimony was given here a moment ago from Mr. Davis that th: 
rule of self-preservation would prevent that. 

The CHarrMan. You could not depend upon that altogether. 

Senator Bricker. I feel so keenly that the railroads ought to lb 
able to run their own business, in the first place, and in the second 
place, that they ought to have enough money to keep their maint 
nance up, pay some return upon the money they are using. And as 
stated in 2519 here, attract some equity capital. They cannot live 
many more years without some equity capital coming in to them. 
It is a sign of unhealthy condition when they cannot get it. 

The CuarrmMan. You do not expect that they will get it? 

Senator Bricker. They ought to be able to, the same as any otlie! 
business. 

The CuarrmMan. Well—— 

Senator Bricker. If the railroads are not a dying business, that 1s 


almost essential, I think, to a healthy condition. If they are a dying 


business our country is imperiled. During this war, and we are onl) 
5 years away from it, they hauled the great percentage of the trafli 
both in passengers and in freight. 

The CuarirmMan. They are pretty close to a dying condition unless 
they change their ways, unless there is a facing of the issues that are 
involved, and meeting them squarely. I maintain that the increase 
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of freight rates is not meeting them. It is not the solution. It is a 
partial solution, of course, but it lacks a great deal of being a cure-all 
for all of the problems of the railroads. They will have to do far more 
than that. 

Senator Bricker. I do not know enough about the technicalities 
of the railroad business. I have never been an operating railroad 
man, and I do not know enough about those technicalities to supplant 
their judgment with mine. 

There have been efficiencies, of course, in this dieselization program. 

The CHarrMaNn. We set up the Interstate Commerce Commission, 
a commission of experts, to devote all of their time and all of their 
talents and all of their studies to the problem. Now we come in and 
we substitute in place of the Interstate Commerce Commission, by 
giving the railroads the authority over their own rates. 

Senator Bricker. In fact, I do not think the Interstate Commerce 
Commission was ever set up with the intention of supplanting the 
judgment and operating conditions of the railroads. I doubt if there 
is @ man on the Interstate Commerce Commission—I have not 
checked all of them—who has had any practical operating experience 
of any degree at all. 

The CHarrMAN. But the courts regard them as a commission of 
experts. 

Senator Bricker. I know the courts have gone entirely too far to 
say that these commissions and boards are final, unless their opinions 
are arbitrary or based upon no evidence whatsoever. I think we 
have to have a court review of the decisions of most of these boards. 
I think that is one of the failures of administrative procedures in our 
Government. And it is man-made law running rampant. 

The CHarrMAN. Perhaps we ought to return to the law of the jungle 
in all transportation—turn everybody loose and let them go 

Senator Bricker. It might be a happy situation, but I cannot 
believe it. I cannot believe it. I still think the public has an interest 
in protection, but | think when a protective device becomes outmoded 
and is doing detriment to the transportation system, either in motor 
carriers or in railroads, I think tha it is the duty of Congress to look 
at it, and I think that is what we are up against here. 

The CuHarrmMan. The cadets Commerce Commission was not 
created merely to protect the railroads. The Interstate Commerce 
Commission was created 

Senator Bricker. To protect the public. 

The CuatrMan. To protect the shippers and the public. 

Senator Bricker. Neither should be railroad-minded or truck- 
minded or anything else. I think the Interstate Commerce Commis- 
sion is a representative of the public. lt is an arm of the Congress. 
lt was never the intention of Congress to give them arbitrary power. 
lt has been given to them by the Supreme Court of the United 
States. I think it was done out of their inability to read completely 
a record or to see the consequences of their decisions in possibly one 
mstance and maybe in another because they think it is sound admin- 
istrative practice. I do not. I think that the Commissoin ought to 
be subject to review the same as any other court of the land. It is 
not, of course, a court. It has quasi-judicial authority. Their judg- 
ment is not sacrosanct, and I doubt if they are giving the public any 
protection when they are not likewise seeing that there is an efficient 
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and competent transportation industry maintained in this country 
both highways and water and on the rails. They cannot punish one 
to the benefit of the other. 

® ‘Mr. Davis. Mr. Chairman, I wonder if you would give me about 
3 or 4 minutes to comment upon some of the exchanges between 
yourself and Senator Bricker. 

The CHarrMan. You are the witness, and we ought to hear from 
you. That is why you are here, and that is why we are here, to hear 
from you. 

Senator Bricker. These are the things that are concerning the 
Commission, Mr. Chairman, and the things that we have got to 
thresh out here, so that if there is any light we would appreciate it. 

The Cuarrman. I feel compelled to bring them up here because 
they are matters that are bemg ignored. I notice that all of the 
testimony that is offered here on these bills evades the questions tha 
I offer. And I notice another thing in the testimony before this 
committee. None of the competitors of the railroads are offering any 
opposition whatever to S. 2518 and S. 2519. And why should they’ 
If they see the railroads committing suicide, why interfere with the 
bloodletting? 

But we have the witness here, and he is an expert, and I would be 
very glad to have his reactions. 

Mr. Davis. I will deal with it briefly, if I may. First, your opening 
question to Senator Bricker, as I understood it, was whether if S. 251s 
should be enacted, what would prevent the establishment by the 
Atlantic Coast Line or by any other railroad or set of railroads of 
discriminatory point-to-point rates or on a particular commodity? 

The CuatrMan. Sectional discrimiation in regard to the South and 
the West, is what I am talking about. 

Mr. Davis. I would like to deal with both of those features, if | 
may, sir. And I shall not take but a few minutes of your time. 

First, it is my understanding that S. 2518 would remove the Com- 
mission’s power to suspend with respect to general freight-rate in- 
creases only. And, incidentally, with respect to any readjustment of 
rates that the Commission might make on its own motion or on com- 
plaint, the Commission still Bas all of the other features of law that 
are in effect, including the making of reparation and the payment of 
reparation, I should say, by the railroads to the shipper who may be 
overcharged. 

The Commission, if they find that he has been overcharged, because 
the rates are too high. 

The language of S. 2518 is: 

Whenever any common carriers subject to this part, acting by regions, dis- 
tricts, or other appropriate groups, shall certify to the Commission that they have 
incurred, or are about to incur, increases in wages, costs of materials, or other 
expenses * * * a general increase in rates, fares, or charges for the trans- 
portation of passengers or property, or both, as set forth in said certificate, is 
necessary * * * it shall be lawful for such carriers to file a schedule or 
schedules effecting such general increase in rates, fares, or charges for the trans- 
portation of passengers or property. 

I interpret S. 2518 to relate to general increases only and not to 
increases in specific rates, either point-to-point or on particular com- 
modities. I think, however, that the railroads would retain the same 
rate they have today to make exceptions to the percentage of general 
increase in the form of maxima or hold-downs on specific commodities 
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in those cases where the rate relationship between different producing 
sections might be disturbed through the application of a straight 
percentage increase and where such straight percentage increase might 
have the effect of shutting off one or more of the producing sections 
out of a given market that they now enjoy. 

The railroads have in many, perhaps all, of the general freight rates 
proceedings in the past, ask for maxima or hold-downs on certain com- 
modities, but in certain of the proceedings the Commission has im- 
posed maxima or hold-downs which were not requested or suggested 
by the railroads. 

‘It is reasonable to believe that under S. 2518 maxima or hold-downs 
would be fewer than in the past. At any rate, there is, certainly, no 
reason to expect any drastic change. 

Now with respect to the possibility, as the chairman sees it, of 
regional ny rate levels under S. 2518, if enacted unto law, thus 
providing possibly the situation which you may have in mind, the 
so-called southern governors’ rate case—that was on your mind. 

The CHarrMAN. It is on my mind. 

Mr. Davis. I would like to comment on it. 

S. 2518 would permit carriers to act by groups or regions, but on 
intraterritorial rates one group could not act without the concurrence 
of the other. On interterritorial rates 

Senator Bricker. That is “‘inter’” instead of ‘‘intra.”’ 

Mr. Davis. I thought I said ‘‘inter.”’ 

Senator Bricker. You did at last, but you said “‘intra’’ first. 

Mr. Davis. It is inter in both cases, surely. 

A given region could proceed to file general increases different from 
other regions, only if that region were able to show that increases in 
costs have occurred in that region peculiar to such region and not 
applicable to the country as a whole. 

Certainly, as far as I can now foresee, there is no reason to expect 
that increased costs will be imposed upon the railroads other than on a 
national basis. 

Wage movements are Nation-wide and costs of materials and 
supplies do not ordinarily vary in different regions. 

I remind you that the basis for these last four ex parte cases that we 
brought before the Interstate Commerce Commission were based on 
two things: First, the wage increases that were forced upon us, and 
next the increased cost of material and supplies. And those costs were 
applicable not on a particular railroad or a particular region, but on 
all of the railroads. 

The theory behind the so-called governors’ case, that is, the South- 
ern Governors’ case, was that the higher cost in the South and the West 
which had justified differentially higher rates than the East, had 
disappeared. The costs had leveled off in the several regions and, 
therefore, the measure of rates should, likewise, level off. If by some 
unforeseen circumstances costs should again become higher in one 
region than in the other, the argument advanced in the southern 
governors’ case would be nullified. 

_ Further, I repeat that all railroads in a region would have to concur 
if it were an intraregional change and in other regions if it were inter- 
regional. And most of them are interregional rates, of course. 

The CuarrMan. You mean one little railroad in a region could veto 
the idea for that region? 
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Mr. Davis. He could nonconcur in the rate. 

The CHarrMan. What is a region? 

Mr. Davis. Well, a region, take the South—— 

The CuarrMan. Is it as big as one county? 

Mr. Davis. No, no. <A region is larger. The eastern railroads are 
in one region, the southern roads in another, and the western roads in 
another. Iam talking now in general terms. There is some modifi- 
cation. 

The Cuarrman. That is the way I understand regions. Does the 
bill restrict it to that application? 

Mr. Davis. For example, assume something like this, that the 
eastern roads wanted to bring about an adjustment of rates to the 
South, that the Atlantic Coast Line and other southern lines did not 
concur in—our concurrence which is filed with the Interstate Com- 
merce Commission and with those roads would be violated, and the 
could not just make that applicable. They have got to get our con- 
currence. In other words, the Pennsylvania Railroad, for example, 
does not make a rate from New York to Jacksonville, Fla., for example 
of any nature without the concurrence of the roads that reached 
Jacksonville, Fla., one of which is the Coast Line. They could not 
make it upward or downward without our concurrence. 

So the public is going to be well protected in that respect. There 
cannot be any such danger that you have described. That, just as 
a practical matter, would not work out. 

The CHarrMan. Of course, it would not work out. I do not se 
where they are restricted by the bills. And I think Congress w 
have to put some restrictions in this bill if it is enacted into lay 
The country will have to be protected. 

Mr. Davis. I may say at this point, Mr. Chairman 

The CuHarrMan. This is a tremendous power to turn over to privat 
persons. 

Mr. Davis. I realize that. It is a rather major operation, I would 
say. But the fear that you anticipate just simply is not there. You 
are seeing a ghost on that, so far as the application of it is concerned, 
because the railroads themselves will not permit any such thing as 
that to come about on the part of some other railroad or some other 
group of railroads. 

The answer to any fear of discrimination under S. 2518 seems to 
be that under that bill only groups of railroads would be permitted 
to effect general rate increases and that a single railroad is seeking 
to act alone or a group of roads seeking to act with respect to a single 
commodity or between specific points would still be subject to th 
Commission’s power to suspend. 

It is only with the general increase of this sort that your referenc: 
of a minute ago to an increase, a maximum of 10 percent per yea! 
would not practically work out—vet, if 10 percent were to take care 
of the increase in wage costs and in costs of materials and supplies, 
all well and good, but suppose the increase is 20 percent or 15 percent, 
you cannot fix an arbitrary ceiling on a thing of that sort, because it 
simply will not work. 

The CHarrMan. It may not work from your point of view. 

Mr. Davis. From anvone’s point of view. 

The CuarrMan. Well, from the shipper’s point of view. He has a 
big stake in this thing. 
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Mr. Davis. All right, sir. This does not cancel any part of the 
law except it suspends section 4 of the act, so long as these general 
changes are made effective, but the Commission has the power and 
the authority to revise these rates downward if they find them to be 
wrong and if we have overcharged somebody, if we are still solvent, 
as | hope we will be, we will have to make a refund. 

The CHarrMan. Where do you get that refund? 

Mr. Davis. Well, under the reparation part of the act. 

Thre @HarRMAN. | do not believe there is any re pars ation in the bill. 

Mr. Davis. It is in the other part of the act which is not amended 
yy this at all. 

The CuarrMan. | think this bill, m effect, repeals the reparations. 

Mr. Davis. | beg your pardon, I do not so understand it. 

Senator Bricker. Certainly, it was never the intent. 

The CHARMAN. It may not be the intent. I am not an attorney 
myself, and I would not depend upon myself for judgment on that 
point, but I have talked to attorneys and they say it is very doubtful; 
in fact, they think that the reparations proviso does not appear in 
this any place. 

Mr. Davis. I do not so understand. 

The CuHatrRMAN. It is not made effective. That is a point that 
can be cleared up. That is a technical point. 

Mr. Davis. Yes, sir; but I disagree with the advice you have had 
from somebody on that, because | think that the reparation is just 
as effective under S. 2518, if it becomes law, as it is today. 

The CHarrMAN. You are an attorney? 

Mr. Davis. No, sir. 

The CuatrMan. I will listen to the attorneys then against folks 
who are not attorneys. But, as I say, that is a technical matter 

Before 1 bring myself around to supporting such drastic legislation 
as 5. 2518 I am going to want to see some limitations placed on if 
for the protection of the shippers and for the protection of sections 
of the country. 

I would like to see a 10 percent per year limitation be placed in 
there for one thing. 

Mr. Davis. Would you not temper that with this, that if 10 percent 
is not necessary, you would not want to do that? 

The CHarrMan. Ten percent is a pretty big raise 

Mr. Davis. If that is not necessary, VOu wot id not want to make it 

The CuarrMan. Of course, but that would be the limit that they 
could go, if they came in here and justified their rate. And then I 
would some limitations on the iustific ation. I would put pretty 
heavy burdens on justifying any kind of a rate increase 

Mr. Davis. We expect to take that burden. It is due the Com- 
mission and the public that we take that burden. 1 think we have 
to stand it. 

The Cuarrman. Then I would place some limitations in there, so 
that the West and the South could not be discriminated against as 
they have been historically over a long period of time in regard to 
increases in freight rates. 

Mr. Davis. Certainly, as a southerner I hope I would stand in the 
light of trying to protect southern industry and southern railroads. 

The CuarrMan. I suppose it would be a lot easier for me if I did not 
speak about these things, if I would just sit here and listen to you folks 
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and keep my problems to myself. It would be a lot easier. But I do 
not think that is the constructive way to proceed. I think I ought to 
bring these matters up. I am sorry that more members of this com- 
mittee are not present. They are going to have to read the record, 
and they are going to have to reach a determination on that record, 
since they are unable to be here themselves. I can understand why 
they are not here. All of them have many, many responsibilities, anc 
they cannot be in two places at one time. 

I feel compelled to raise these points in the absence of these other 
committee members. I hope that you folks who are advocating this 
revolutionary change 

Mr. Davis. It is a major change. 

The CuarrMan. In rate making will address yourselves to the points 
that Ihave raised. Certainly, none of the other transportation agenc- 
ies are going to say anything about it, because we have already had 
testimony in here that competing transportation systems have gained 
in volume of business. 

Mr. Davis, And so have we, and so have the railroads. 

The CuarrMan. Whenever the railroads increase their rates, and 
that is only natural. 

Senator Bricker. Mr. Chairman, let me say I am glad that you 
bring these up. I, as one member of this committee, have been inter- 
euak and active in this 1950 investigation, and this one and I, cer- 
tainly, do not want to see any sleepers in any bill that we pass here. 
My idea of this bill is that it is not as revolutionary as some might 
think, that it simply puts upon the railroads the responsibility of put- 
ting into effect increased rates subject to subsequent control by the 
Commission, and that could only be brought about because of the de- 
lays that have been incident to the Commission’s hearings. If they 
could put them into effect within, say, 2 months’ time, there would 
be no need for a bill of this kind. 

This is regional. I believe firmly, as Mr. Davis has said, that it 
does not in any way repeal or interfere with any of the laws, so far as 
commodity rates or local rates or individual roads are concerned. 

But here even in the case where there is a regional rate increase put 
into effect under the provisions of this law I think the public is fully 
protected. It says if in any such investigation, that is, an investi- 
gation subject to investigations by the Commission upon complaint 
or on its own motion, and to such action by the Commission as after 
hearing it may be determined to be proper under other provisions of 
this part. It says, if any such investigation the Commission after 
full hearing shall determine that any rate or charges published in such 
schedule or schedules are unjustly discriminatory—this is regional 
or unduly preferential or prejudicial to any class or classes of shippers 
or traffic because of exemptions or variations from the increases made 
in rates and charges generally, or shall determine that the rates, fares, 
or charges ablated in such schedule or schedules will produce reve- 
nues in excess of those necessary—and then follows the general state- 
ment you mentioned a moment ago—and then by appropriate order 
of the Commission may require that such schedule or schedules be 
modified to the extent determined by it to be necessary to remove 
such unjust discrimination or undue preference or prejudice or to 
prevent any such excesses in revenues or both. 

The CuarrmMan. May I comment right there? If the witness will 

ardon me. It does not say that they shall modify them retroactively. 
t does not say that. 
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Senator Bricker. It would be a very difficult task to do that, but 
I think there could be a protection to an individual shipper in case 
there were overcharges made. He could be permitted to come back. 

The CuarrMan. You cannot be general on one hand and specific 
on the other and deal with shippers on a retroactive basis and permit 
the effectiveness to be general. You cannot be both specific and 
general at the same time. 

Mr. Davis. I repeat that reparation is involved there. 

The CuarrMaANn. Well, I do not believe there is any reparation 
provision any place in this legislation. 

Mr. Davis. There is in the rest of the act, however, the remaining 
parts of the act. 

The CuarrMAN. There will be reparations in there if I support the 
bill. Of course, | am only speaking as one member of this committee. 
The reparation provision will be emphatic and it will be effective. 

Mr. Davis. Mr. Chairman, I do not take issue with you about 
that at all. If agree with you. 

The CuHarrMAN. Do you have any further comment, Senator? 

We have another witness, I think, on this same point. 

Senator Bricker. I have no further comments. 

The CuarrMan. We thank you, Mr. Davis. 

Mr. Davis. Thank you, gentlemen. 

(Subsequently, the following letter was sent by Mr. Davis:) 

ATLANTIC Coast LINE RatLroapD Co., 
Wilmington, N. C., March 20, 1952. 
Hon. Epwin C. JOHNSON, ° 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear SENATOR JOHNSON: Referring to inquiry made of me by you when I 
appeared before the Committee on Interstate and Foreign Commerce on March 
17, 1952, in support of 8.2518 and 8. 2519, as to Atlantic Coast Line’s tax liability: 

I show below railway tax accruals of Atlantic Coast Line Railroad for each of 
the years 1946 to 1951, inclusive, separated as among Federal income taxes, 
payroll taxes, State income taxes, and property and miscellaneous taxes: 


Property and| 


Federal miscellaneous Total 


income taxes 


| State income 
taxes 


Payroll taxes 
i } taxes 


1946 ‘ 1 $3,487,385 | $4, 222,833 |__. $3, 664, 552 $4, 400, 000 
NOT on csne othe nits : 729, 406 | 5, 669, 284 $166, 126 3, 885, 164 10, 450, 000 
1948... ele er 2, 131, 174 | 4, 072, 942 | 26, 498 4, 069, 386 10, 300, 000 
1949 Gs a as cuae | 2, 969, 822 | 3, 553, 652 | 251, 640 4, 224, 886 11, 000, 000 
eo ivsacompeaense| 7, 127, 635 | 3, 662, 801 595, 066 | 4, 314, 498 | 15, 700, 000 
Se vical sue RA ee St es 8, 934, 374 | 4, 223, 319 | 463, 543 | 4, 378, 764 18, 000, 000 


' Red figures. 


The credit for Federal income taxes for year 1946 results from the availability 
in that year of an excess profits tax credit carry-back to prior years. Incidentally, 
when, in response to question by you, I stated that Coast Line had not paid any 
excess profits taxes, I was, of course, referring to the period 1946-51, as Coast 
Line did pay excess profit taxes in very substantial amounts in the World War II 
years. 

Payroll taxes as shown represent railroad retirement taxes and railroad unem- 
ployment insurance taxes. 

The last column, ‘‘ Property and miscellaneous taxes,”’ includes, in addition to 
ad valorem property taxes, franchise taxes, excise taxes, and other miscellaneous 
taxes 

If further information is desired, I shall be glad to supply same. 

Very truly yours, 
CHamPIoN McD. Davis. 


Copy to Hon. John W. Bricker, Senate Office Building, Washington, D. C. 
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The CHarrMan. We'll next hear from Mr. J. H. Parmelee, 
president of the Association of American Railroads. 
You may proceed in your own way, sir. 


STATEMENT OF J. H. PARMELEE, VICE PRESIDENT, ASSOCIATION 
OF AMERICAN RAILROADS, WASHINGTON, D. C. 


Mr. Parmever. Thank you, Mr. Chairman, and gentlemen of t! 
committee. 

My name is J. H. Parmelee, a vice president of the Association o| 
American Railroads, with headquarters at Washington, D.C. T an 
also director of the Bureau of Railway Economics, one of the depart 
ments of that association, whose function it is to study transportatio: 
trends, and to compile and analyze statistics of railroad operation 

I appeared before your subcommittee on Domestic Land and Wate 
Transportation in April 1950, in the course of proceedings pursuant 
to Senate Resolution 50, and submitted a statement dealing with th 
railroad situation. I have also appeared, in the past, before ot! 
committees of the Senate and House on various legislative matte; 
as well as before the Interstate Commerce Cemmission and a num! 
of State regulatory commissions. 

My statement today will supply a background of information as 
to past and prospective operating trends in the railroad industry o/ 
the United States. As such, I hope that it will suggest some of the 
reasons why we support S. 2518 and S. 2519 at this time. 

The unsatisfactory financial situation of the railroads is a general!) 
admitted fact, but the factors responsible for that situation are not 
always clearly recognized. In my statement, I shall briefly consid 
(1) the inadequate past, present, and prospective financial results 
railroad operation; (2) why those financial results have been inad 
quate; and (3) what possible remedies may exist. 

In the course of my presentation, I shall submit a number 
statistical tables and graphic charts, which will relate to the seve 
points I have outlined. Unless otherwise indicated, the statist 
are those of railways of class I. Railways of class I, which 
grouped in that category by the Interstate Commerce Commissio 
include all line-haul railroads with operating revenues of $1,000,0 
or more per year. There are some 127 such railways, which in 19° 
operated 95.4 percent of the mileage, and received 96.5 percent of 
total operating revenues, of all railways. 


I. RAILROAD FINANCIAL SITUATION AND PROSPECTS 


Essential as the railroads are to agriculture, industry and comme: 
vital as they are to the defense and the daily life of the Nation, t! 
have encountered financial difficulties, and are still earning less thar 
adequate return. In fact, railroad net earnings since the end of 
war in 1945 have been less than those earned more than 20 years 
notwithstanding the fact that the volume of postwar traffic has bee: 
the greatest in all peacetime history. 

At this point, | would like to submit a series of tables and char 
which are numbered serially, and which have at the outset a table o! 
contents. I shall refer to these tables and to the accompanying chart: 
as I go along, without making the specific request in each case that 
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each table and each chart be put into the record at the point where I 
first refer to them. 

Senator Bricker. That is what is included in your ‘Trends in 
railroad operations for 1921—51’’? 

Mr. PARMELEER. Yes, sir. 

The CuarrmMan. That will be done without objection, all you need 
do is indicate to the reporter what vou want and where you want it. 

Mr. Parmeter. Yes, sir; thank you. 

The CHairMAN. Just go right on with your testimony, and let the 
reporter know what you want done. 

Mr. Parmeter. My first table is table No. I. 

(Table I is as follows:) 


TanLe I.—Operating revenues, net railway operating income, and net income, railways 
of class I in the United States, 1921-51 


Net railway operating 


incon 


Total operating 

revenues Rate of re- 
turn on 
net in- 
vestment 


Amount 


179 


HUY. ¢ 


», S22 
‘ 


780 
2, 248 ‘Gu 
, 257, 076 
650 
$ O18. 252 
71, 721, 893 
580, 142, 40¢ 
473, O93, 14¢ 


{40 672, 580 


, O71, 366, 466 


Reports of Interstate Commerce Commission. 


96736—52—— 
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Mr. ParMELEE. My first table, table I, is a general summary of rail- 
road earnings for many years past. It shows, for each calendar year 
from 1921 through 1951, the total operating revenues, sometimes 
termed gross revenue; net railway operating income, which is what is 
left out of gross revenue after payment of operating expenses, taxes, 
and operating rents, but before interest and other charges; net income, 
which is after interest and other fixed and contingent charges. Net 
income is what is available for improvements, sinking fund charges 
debt reduction, and dividends. 

Column 3 of table I is a significant measure of operating results. 
It shows the percentage ratio of net railway operating income to the 
net investment of the railroads in their properties. Net investment 
is the investment in road and equipment, as reported to the Interstate 
Commerce Commission, less accrued depreciation, plus working 
capital. 

Over the entire 31-year period, the railroads earned a return of as 
much as 6 percent in only 1 year, and that was the wartime year 1942. 
The rates of return may be summarized as follows 

In 3 of the 31 years the return was less than 2 percent. 

In 10 years the return averaged between 2 and 3 percent. 

In 5 years the return averaged between 3 and 4 percent. 

In 7 years the return averaged between 4 and 5 percent. 

In 5 years the return averaged between 5 and 6 percent. 

In only 1 year (1942) did the return exceed 6 percent. 

Excluding the war period 1941 te 1945, the highest rate of return 
for any period was 4.76 percent, earned on the average in 1926-30. 
The annual results of that period may be compared with those of the 
6-year period since the war, 1946-51, as follows 


' 

| Increase (+) or 
Prewar, Postwar, | decrease ( 
1926-30 1946-51 | postwar versus 


prewar 





| Percen 
Total operating revenues millions_. +5 
Net railway operating income 
Rate of return 


ae 
| 
i 


"B45 | 


Railroad revenues were greater in the postwar period than in the 
prewar period, 1926-30, by more than $3 billion per year, or 50.2 
percent. Their postwar net railway operating income was less, how- 
ever, by $270 million per year, or 24.2 percent, and the average rate 
of return on net investment dropped from a 1926-30 average of 4.76 
percent to a postwar level of 3.54 percent. I shall later suggest 
certain reasons for this striking contrast between prewar and postwar 
operations—gross earnings up, net earnings down, and shall also 
show that a given amount of net earnings has today a much smaller 
purchasing power than the same amount 20 or 25 years ago. 

My next is chart A. 

(Chart A is as follows:) 
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CHART A 


RATE OF RETURN ON NET INVESTMENT 


RAILWAYS OF CLASS I IN THE UNITED STATES 
1921-1945, by Syeor averages; 1946 - 1951, by years 


6 year average 
<> 3.54% 


AVG AVG AVG AVG AVG 1946 1947 1948 1949 195 5 
1921-25 1926-30 193:-35 1936-40 194+45 oe eee 


Chart A, which is a companion to table I, shows the annual rate 
of return on net investment for the five 5-year periods from 1921 to 
1945, and for the 6-year postwar period to date. Except for the 
two depression periods from 1931 to 1940, the average rate of return 
since the war, 3.54 percent, has been the lowest in many years. That 
postwar average of 3.54 percent is indicated by the line drawn across 
the six black bars which depict the return for each of the years 1946 
to 1951. 

As I will show later, railroad traffic in this postwar period has far 
exceeded any previous peacetime volume. A high level of traffic 
would normally be expected to produce a higher rate of return. 
That has not been the postwar experience of the railroads. A low 
level of railroad net earnings in times of economic depression is 
understandable. However, it is cause for apprehension, when business 
activity is at a high level and the country is enjoying a period of 
prosperity, that the current rate of return on railroad investment 
IS SO LOW. 


Next is table II. 
(Table II is as follows:) 
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TasLe Il.—Traffic and income account, railways of class I in the United Sta 
years 1951 and 1940 











(2) 







nds 646, 606, 931 588, 484, 491 


e passenger-miles (in thousands 34, 615, 209 31, 765, 613 




















Total operating revenues $10, 390, 672, 580 $9, 473, 093, 128 




















Freight &, 634, 162, 673 7, 817, 268, 140 
Passenger 900, 310, 421 813, 417, 330 
Mail 330, 804, O74 374, 046, 203 
Express 82, 121, 926 81, 464, 546 

443, 273, 486 386, 901, 909 














rotal operating expenses $8, 041, 223.177 | $7, 059, 242. 353 
Operating ratio, percent 77. 39 74. 52 





§, 238, 466 | $1, 194, 615, 254 





Potal taxes 
























.) 133, 671 262, 467, 704 
Federal income 566, 880, 536 601, 185, 627 
224, 259 330, 961, 923 














ent and joint facility rents, debit... $203, 514, 678 $179, 613, 981 







Net railway operating income $942, 696, 259 | $1, 039, 621, 540 
Rate on net investment 3. 70 4.23 
Net income $693, 056, 582 $783, 283, 921 










Decrease, 







Source: Reports of Interstate Commerce Commission. 






Mr. Parmeter. Table I] compares the railroad income account 
for the year 1951 with that of 1950. I go into more detail than 
table I which was a summary of a 31-year period. Table IT shows 
both the traffic figures for the two latest years, 1950 and 1951 
total operating revenues in some detail, the total operating expenses 
and the other items down through to net income. 

It shows that railroad freight traffie increased 9.9 percent, 195 
over 1950, and passenger traffic increased 9 percent. Total ope: 
ating revenues increased 9.7 percent. The revenues earned in 195 
were the greatest in all railroad history, in any one year. Operati 
expenses, however, showed a greater increase of 13.9 percent, d 
principally to increases in material and fuel prices, and in wage rates 
IT should add that our operating expenses were also the greatest 
railroad history in the vear 1951. 

The CaarrMan. What about taxes? 

Mr. Parmeter. Taxes were not the greatest, Mr. Chairma 
because we paid more taxes during the war period, of course, 1! 
or 2 years than we did last year, but with those exceptions th 
are the greatest on record. 

The greater relative increase in expenses than in revenues led to 
higher operating ratio in 1951, 77.4 percent, compared with 74. 
percent in 1950. 

As a consequence, net railway operating income showed a decreas 
of 9.3 percent, from $1,040 million in 1950 to $943 million in 19° 
This substantial drop in net railway operating income led to a re 
tion in the rate of return on net investment from 4.23 percent in 1% 
to 3.70 percent in 1951. 

The Cuarrman. What is your net investment upon which thes 
percentages are calculated? 

Mr. PARMELER. $25,463,000,000 in 1951. 
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The mail revenue and gross revenue for 1950 included about 
$107 million of back mail pay, taken into the accounts for that year 
but applicable to the operations of prior vears. Even excluding the 
accrual of back mail pay in 1950, the net for 1951 was still less than 
for 1950. 

In brief, an increase of nearly 10 percent in gross revenues in 1951 
failed to maintain even the low net earnings level of 1950. 


PURCHASING POWER OF RAILROAD EARNINGS 


Tbus far I have discussed railroad earnings in monetary terms 
alone. The purchasing power of the railroads’ revenue dollar is 
shrinking. That is shown by table ITT, where the net railway oper- 
ating income and net income of class I railroads have been adjusted 
to a common level of purchasing power, stated in terms of 1935-39 
dollars. 


Table 111 is as follows:) 


I11.—Net railway operating income and net income adjusted 
dollars, railways of lass I in the United States, 1921-51 


Railroad 
construction 
index ! 
(1935-39= 100 


000, O00 4h) (“x 
O00 ") 9 000 
2, O00, OOO ) Cee) OOD 
000, OOF 4173 OOo 


OOF WM) 5 000 


uM 13] PLD) 


nh) 


O00 
OOO 
On 
000 


O00. 


2, 000, OOF 519, O00 


000, OOF 189 000. 000 

174 000. OOK 274. 000. 000 

191 5, 000, 00 65 000. 000 

192 358, 000, OO 2 000. OOO 

196 530, 000, OO 000. 000 

2 209 51. 900. 00 332 000. 000 

Average, 1946-51 _ - : ; : — 182 0, 000, 000 57 000, 000 


Index @ ; ; : : : : : 
7m ex neat and published by Bureau of Valuation, Interstate Commerce Commission 
* Estimated, 
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Mr. Parmeter. Column 1 of the table shows the railroad con- 
struction index developed by the Bureau of Valuation of the Inter- 
state Commerce Commission. That index is used as the adjustiny 
factor, because the railroad net-earnings dollar must be used in larvy 
part for replacement, improvement, and expansion of the railros| 
plans. 

Taking prices for the years 1935-39 as 100, the railroad construction 
index stood at 196 in 1950, and is estimated at 209 for 1951. Th 
1951 index was the highest shown for any year, which means that t/) 
net earnings of that year had the lowest purchasing power per dollar. 

The railroad net income of $693 million earned in 1951 had a 
current purchasing power of no more than $332 million in terms of 
1935-39 prices. In terms of dollars, as shown in column 4 of table [, 
the greatest net income earned in the past was in the 1926-30 period, 
when it averaged $738 million. The corresponding net income for 
1951, in dollars, was $693 million. When you compare the net for 
1951 with that of the 1926-30 period, the comparison does not seem 
to be so unfavorable with respect to 1951. When restated in terms 
of 1935-39 dollars, however, the 1926-30 average becomes $655 
million, compared with only $332 million for 1951. It drops to about 
one-half of the previous average when those two net-income figures 
are reduced to a common purchasing-power basis. 

To equal the net income of the 1926-30 period, in terms of equiva- 
lent purchasing power, the railroads would have needed in 195! a 
net income of $1,368 million, or $675 million more than they actually 
earned. 

These comparisons, in terms of relative purchasing power, again 
emphasize the fact that railroad earnings are at inadequate levels 
today. 

Next is chart B. 

(Chart B appears on the following page.) 

Mr. Parmeter. Chart B shows the net railway operating income 
for each of the 5-year periods from 1921 to 1945, and for each year 
from 1946 to 1951, calculated in terms of relative purchasing power. 
The postwar average is lower than for any previous period, lower 
even than during the two depression periods from 1931 to 1940. 

You will notice, Mr. Chairman, the horizontal line drawn across 
the last six black bars on chart B which indicates the average pur- 
chasing power of the net income earned in the six postwar years 
That line is at a lower level than any of the five light bars to the 
left of the chart, those light bars being the 5-year averages prior to 
1946. The line for the postwar period is lower even than the lowest 
point or level reached in the depression, which was the average o! 
1931-35. So that, on the basis of relative purchasing power, our ne! 
railway operating income since the war has been less than even 
during the depression period. 

Next is table IV. 

(Table IV appears on the following page.) 
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CHART B 
NET RAILWAY OPERATING INCOME 
ADJUSTED TO 1935-39 DOLLARS 


RAILWAYS OF CLASS I IN THE UNITED STATES 
1921-1945, by 5 year overages; 1946-1951, by years 


Million 
Dollers 


6 year average 
<> $450million 


AVG. AVG AVG AVG AVG 


1921-25 1926-30 1931-35 1936-40 1941-45 19946 1947 1948 1949 1950 195) 


TaBLe IV.—Ratio of net earnings to total operating revenues, railways of class I 
in the United States, 1921-51 


| Net railway operat- Net railway operat- 
| ing income Total op- ing income 
Total op- Se a erating __ 
erating | revenues 
revenues |\Cents per (millions); Amount |Cents per 
}{millions); Amount} dollar (millions); dollar 
(millions)| of gross of gross 


(2) ‘ (3) 





$601 | " Saas 7 $4, 053 
760 | 3.7 | a Soa 4, 166 
962 | .3 |} 1% ; 3, 565 
974 | 5 c aes 3, 995 
1,121 | ; * ; 4, 297 


Average 4, 015 580 


1941 5, 347 998 18, 
1942 . 7, 466 1, 485 | 19. 
SR chin Site bo . 9, 055 1, 360 15. 
ae , 9, 437 1, 106 11, 
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THE PROFIT MARGIN HAS NARROWED 


Mr. ParmMe.er. Table IV shows what proportion of total operati: 
revenues has remained after payment of operating expenses and taxes 
This proportion measures the margin of profit on which the industr, 
must subsist, if it is to retain its credit and remain solvent. 

Column 3 of the table shows that the ratio of net railway operating 
income to gross revenue, or cents per dollar of gross, averaged 15 
cents during the years 1921-25, and 18.5 cents during the years 
1926-30. The ratio decreased during the depression, and showed no 
improvement during the war period, 1941—45. 

You will notice the average for 1931-35 was 13.4 cents per dollar o 
gross shown in column 3 of table IV. The average for 1936-40, 
was 14.5 cents. For the war period it was almost exactly the same, 
14.4 cents per dollar of gross. 

The postwar ratio, however, has sharply declined. It averaged onl) 
9.3 cents-per dollar in the six postwar years 1946-51—that is, of 
course, the last entry in column 3 of table [V—and was only 9.1 cents 
per dollar in 1951. Our best estimate for the year 1952, unless the 
Commission does grant an increase in freight rates in the pending case, 
is that this percentage will be only 8.7 cents per dollar, for the present 
year. 

Next is chart C, 

(Chart C is as follows:) 


CHART CG 


NET RAILWAY OPERATING INCOME 
CENTS PER DOLLAR OF GROSS REVENUES 


RAILWAYS OF CLASS I IN THE UNITED STATES 
1921-1945, by Syeor averages, 1946-195), by years 


6 year average 
<> 9. 3 cents 


AVG. AVG. AVG AVG. AVG 
5) 
1921-25 1926-30 1931-35 1936-40 1941-45 oer eee ene ee 
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Mr. Parmeter. Chart C is a graphic portrayal of the ratios shown 
in column 3 of table IV. It traces the trend of net railway operating 
income, in terms of cents per dollar of gross revenue, from 1921 to 
1951. The low postwar level to which that ratio has fallen is clearly 
shown by the six black bars. The horizontal line running across those 
same six bars on chart C represents the average level. You will 
notice this particular ratio during the postwar period was 9.3 cents, 
and you will notice, also, how much lower that level is than for any 
of the 5-year periods yaer to 1946, which are represented by the five 
shaded bars to the left of the chart. 

These indicate the greatly narrowed margin on which railroads have 
been operating since the war, despite tlie higher level of postwar traffic. 
As already stated, were the presently reduced purchasing power of 
railroad net earnings to be taken into account, the contrast between 
prewar and postwar levels would be even more striking 


COMPARATIVE RETURNS RAILROADS AND OTHER INDUSTRIES 


The National City Bank of New York periodically publishes figures 
relating to the rate earned on net assets for class I railroads and 
large and representative number of manufacturing and nonmanu- 
facturing corporations. 

The National City Bank ratios for various years from 1925 to 1950 
are shown in table V, those for 1950 being the latest reported. 


(Table V is as follows: ) 


TABLE V. Ratio net income 
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Mr. ParMELEE. They represent the ratio of net income to the ex- 
cess of total balance sheet assets over liabilities. 

These ratios are not the same as the rates of return on net invest- 
ment, statistics of which I have previously submitted for the railroads. 
Because railroads are capitalized to a considerable extent by issuance 
of bonds, their equity capital is relatively smaller than that of most 
industries, which explains why their ratio of net income to net assets 
is generally higher than their rate of return on investment, the latter 
that is the rate of return on investment—being a truer measure of the 
adequacy or otherwise of their earnings. The ratios shown in table 
V are presented merely as a ayy ‘ comparison with ratios similarly 
calculated for other industries.° are the only bais of comparison 
that is available, I might add, in ae to put railroads and other in- 
dustries on a common basis. 

During the 5 years, 1925 through 1929, class I railroads—shown 
in column 1 of table V—earned a ratio of net income to net assets 
averaging about 6.2 percent and reaching as high as 6.8 percent in 
1929. During the five postwar years, 1946 through 1950, the corres- 
ponding ratios averaged only about 4 percent. 

In sharp contrast, the corresponding ratio for manufacturing cor- 
porations—shown in column 2 of table V—whish averaged about 11.0 


percent during the 5 years 1925 to 1929, increased to an average of 
about 15.7 percent during the postwar years 1946-50. 

The railroad ratio for 1950 was 5.6 percent, compared with 17.1 
aap for manufacturing corporations (I am reading across the last 
ine of table V) 15.0 percent for the mining and quarrying industry; 
14.8 percent for trade; 10.5 pee for services and construction; and 


9.0 percent for finance. ectric, gas, telephone, and telegraph 
companies, which the National City Bank groups together as “ public 
utilities,’ earned a ratio of 9.8 percent. 

Next is chart D. 

(Chart D appears on the following page.) 

Mr. ParMe eg. Chart D ranks the leading manufacturing industries 
according to the ratio of net income to net assets for the year 1950. Of 
the total of 70 classes of corporations listed on the chart, the railroads 
stand sixty-eighth on the list. 

These various industries shown on chart D are ranked in the 
descending order of the percentage which they in 1950 earned in terms 
of the ratio of net income to net assets, starting with the automobile 
and truck industry at the top which earned 32.3 percent. 

The black bar, about a third of the way down the chart, is the aver- 
age for all manufacturing corporations, 17.1 percent. That is the 
weighted average of all of the separate manufacturing groups shown 
on the chart. 

Class I railroads are represented by the very short black line near 
the bottom of the chart as 5.6 percent and there are only two manufac- 
turing industries that fall below the railroads, traction and bus manu- 
facturing, 1.9 percent, and the shipbuilding industry which had an 
actual deficit in the year 1950. 

I now come to describe very briefly the prospects that seem to be 
ahead of us, at least, for the current year, having already outlined in 
summary the earnings of the railroads over a considerable period of 
years since 1921, and how they fared in 1951, the latest complete year 
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compared with the next preceding year. Now 1 would like to consider 
briefly the prospects for 1952. 

For budgetary and other purposts, it has long been the practice of 
railroads to prepare estimates of prospective traffic, rev renues, expenses 
and net earnings. No large company can operate successfully witli- 
out estimates of that kind, and every effort is made to achieve the high- 
est degree of accuracy. These basic estimates are frequently used in 
rate proceedings before the Interstate Commerce Commission and the 
record of their accuracy and dependability has been outstanding. 

For example, after adjustments for unforeseeable developme: ts, 
the railroad estimates submitted to the Commission in June 195! 
covering operations for the full year 1951, showed the following slight 
variations a actual results for the year (which finally developed 
after the year had closed): 


Ton-miles_____-_ oC uiiaciiniwemmiaieed _.. 1.5 percent underestimated. 
Passenger-miles ~..-------..-.--... 2.4 percent underestimated. 
Operating revenues_-_-_--_--__- .......--.. 0.6 percent overestimated. 
Operating expenses _ -_ - ......-..----. 1.1 percent overestimated. 
Net railway operating income_-_--.---..----- 0.2 percent underestimated. 


When they were all brought together the railroads had under- 
estimated their net railway operating income only 0.2 percent. That 
seems to me to present a rather striking and significant record of ac- 
curacy in looking ahead a number of months into the future. 

The Interstate Commerce Commission recently held hearings on an 
application of the railroads for authority to increase freight rates about 
7 percent over present levels. That is what remains of the 15 percent 
which Mr. Davis has discussed with you earlier, and a part of which 
has already been authorized by the Commission. In the course of 
those hearings, the railroads submitted estimates of prospective traffic 
and earnings for 1952. They estimated a decrease of about 1 percent 
in freight ton-miles, 1952 under 1951, and a decrease of a fraction of 
1 percent in passenger-miles. Thus the traffic estimates were virtually 
equivalent to the actual levels of 1951. 

The railroads further estimated that on the basis of current freight 
and passenger rates, wage rates, and material prices, operating rev- 
enues for 1952 would be greater than for 1951 by $252 million, or 
about 2!; percent. This revenue increase would be due principally to 
the fact that current freight rates are somewhat higher than the 
average for 1951, and that certain mcreases have been made in passen- 
ger and other charges. 

Operating expenses for 1952 were estimated at a figure greater than 
for 1951 by $265 million, or about 3 percent. This estimate did not 
and could not, include possible further wage increases as the result of 
increases in the cost of living, nor increases in the price of steel rail 
and other products that may result from wage negotiations in other 
industries, such as the negotiation now under way in the steel industry 

An increase in taxes was also anticipated for 1952, with the result 
that the net railway operating income is expected to decrease by $16 
million. The rate of return on net investme nt, according to these 
estimates, would decline from 3.70 percent in 1951 to 3.53 percent in 
1952. 

[ would like to emphasize again at this point, that while this seems 
to be a comparatively small decrease in net railway operating income 
for the current year it does not take into account probable or, at least, 
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possible further wage increases and price increases above those that 
were in effect on January 1, 1952. 

Statistics now available for the first few weeks of 1952 seem to 
support the traffic estimates for 1952 which I have described. The 
Federal Reserve Board index of industrial production, which is one 
measure of general production levels, was lower by about 1 percent 
for January 1952 than for January a year ago. Industrial production 
has, of course, a considerable influence on railroad freight traffic vol- 
ume. Railroad carloadings for the first 10 weeks of 1952 (through 
March 8) were less by 0.8 percent than for the corresponding weeks 
of 1951. Our best estimates of freight traffic for January 1952, indicate 
a decrease of 3.6 percent in ton-miles, compared with January 1951. 

1 would like to turn back for a minute and call your attention to 
the fact that the railroads have estimated a decrease of about 1 per- 
cent in ton-miles for the year 1952 compared with the year 1951. 
Their carloadings for the first 10 weeks of the year, or about one- 
fifth of the year, are running eight-tenths of 1 percent below 1951. 
Their freight traffic in ton-miles for the month of January, the only 
month we have statistics for at the moment, showed a decrease of 
3.6 percent under 1951, so that the figures we have for 1952 insofar 
as we have any for the early weeks of the vear, seem to bear out for 
the time being, at least, the estimates for the year that were made 
by the railroads before the Commission in January. 

Railroad operating revenues increased 2.2 percent in January as 
against January 1951, operating expenses increased 6.4 percent, and 
net railway operating income decreased 16.3 percent. These January 
returns show relatively poorer results than the railroads estimated 
for the vear as a whole, and there must be improvement from now 
on, if even their moderate estimates are to be realized. 

1 again call your attention to the fact that the railroads estimated 
for the year an increase of about 2.5 percent in revenues. Their 
increase for January was 2.2 percent, running almost exactly with 
their estimate. However, they also estimated an increase of about 
3 percent in operating expenses for the vear 1952, and their expenses 
for January actually went up 6.4 percent. 

The CHarRMAN. That was due to the weather. 

Mr. ParMeLerE. I do not believe’ so, Mr. Chairman. Well. it 
might have been, so far as the West was concerned, in your territory 
out there. The only point I am making at the moment, of course, 
is that it is still early in the year. 

The Cuarrman, January is a pretty hard month on which to reach 

conclusions. 
_ Mr. ParmMever. That is very true. I was just about to say that 
it is too early as vet to make any final conclusion or statement as to 
the accuracy of the railroad estimate, but so far they have been 
borne out very closely, and only the passage of time will indicate how 
close the estimates for the whole vear will be. 

I believe the statistics and charts I have thus far presented clearly 
show the inadequacy of railroad net earnings at the present time, 
and since the war. The prospects for 1952, as I have outlined them, 
do not foreshadow any improvement in those earnings; in fact, they 
indicate a further retrogression this year, unless the Commission 
should act with reasonable promptness on the freight rate application 

































































































































































































































962 DOMESTIC LAND AND WATER TRANSPORTATION 


now before it for decision, and should authorize all or a large part of 
the increases applied for. 

Even if the Commission should, I might add, authorize all of th, 
increases the railroads are asking for and they should go into effec: 
within the next 30 or 40 days, the result for the year 1952, as a whole, 
would be only to increase the rate of return to about 4% percent, 
which is almost exactly what we earned in 1950. 

It is appropriate to ask why the railroad industry is suffering from 
inadequate earnings in a period of general prosperity. I shall en- 
deavor to show that it is not due to lack of traffic, nor to any failure 
to increase efficiency of operations, nor to an increase in fixed charges 
on outstanding railroad debt. It is due to the rapidly increasing and 
heavy burden of wages and material and supply costs, unaccompanied 
by corresponding increases in rates and charges, authorized as 
promptly as the need for such increased revenues become manifest 

Next 1s table VI. 

(Table VI is as follows: ) 


Taste VI.—Railroad freight and passenger traffic, railways of class I in the United 
States, 1921-61 


Revenue 
ton-miles 
| (thousands) 


ee a 


(1) 


306, 840, 204 
339, 285, 348 
412, 727, 228 
388, 415, 312 
413, 814, 261 


Average 1921-25._| 372, 216, 471 


428, 736, 962 | 


432, 915, 185 
447, 321, 561 
383, 449, 588 


— 


31, 723, 506 || 


Average 1926-30 


249, 223, 180 
268, 710, 507 


282, 036, 932 | 


268, 634, 502 | 


Average 1931-35 


Revenue 
passenger- 
miles 
(thousands) 


(2) 


37, 312, 586 
35, 469, 962 | 
37, 956, 595 | 
36, 090, 886 | 
35, 950, 223 


31, 074, 135 
26, 814, 825 








35, 477, 525 |} 
33, 649, 706 || 
31, 601, 342 || 


16, 971, 044 |) 
16, 340, 510 || 
18, 033, 309 || 
18, 475, 572 || 


18, 342, 971 


1936. ..... 


1937 


1938 _. 
1939_ _ 
1940. __... 


Average 1936-40 


Average 1941-45 


Average 1946-51 _ _| 


Revenue 
ton-miles 
(thousands) 


(1) 


339, 245, 826 
360, 620, 269 


333, 438, 412 
373, 253, 197 


475, 072, 001 
637, 983, 503 
727, 075, 495 
737, 246, 444 
| 681, 000, 757 
| 651, 675, 640 


591, 982, 472 
654,728, 304 
637, 916, 742 
588, 577, 756 
646, 606, 931 





290, 084, 371 | 


526, 500, 360 | 


607, 718, 760 


Revenu 

| Passenger. 
} — miles 
(thousand 
(9 
| 

22, 421, 09 
24, 655, 414 
21, 628, 7 
22, 651 


| 23, 762, 359 


23, 02 
29, 35), 22 
| 53, 65S, ¢ 
87.819. 50 
95, 549, Ou0 
71, 618, 4 
64, 673, 4 
45, 920 
41, 179, O40 
35, 004, 0 
| 31, 76), 0 
/ 34, 615, 299 


| 42, 207, 143 


FREIGHT AND PASSENGER TRAFFIC AT HIGH LEVELS 


Mr. Parmever. Table VI presents the volume of railroad trafic 
handled during each of the years 1921 to 1951, expressed in terms ot 
the number of tons carried one mile and the number of passengers 
carried 1 mile. 

Although the postwar volume of railroad freight traffic has run 
materially below the record-breaking high levels attained during the 
war, it has nevertheless been much greater than the volume of any 
previous peacetime period. The postwar freight volume of 1946-91 
averaged 608 billion ton-miles per year, and amounted to 647 billion 
in 1951. That is the final item in column 1, table VI. With the single 


exce 
rail 
time 
billi 


was 


avel 
7" 
pass 
avel 
7 
the 
have 
abo 


clea 
grap 
way 
prio 
post 
with 
SIX t 

T 
sign 
the 
reve 
whi 
195] 


prev 
Not 
Stan 
and 
T 
they 





L O1 


th 
ren { 
ole 
Ant, 


rom 
eh- 
lure 
ges 
ana 
nied 


raflic 
ms ol 


ngers 


s run 
ig the 
f any 
46-51 
pillion 


single 


DOMESTIC LAND AND WATER TRANSPORTATION 963 


exception of 1947, the greatest freight traffic peacetime year the 
railroads have ever had is that figure for 1951. The previous peace- 
time period record was that of 1926-30, when ton-miles averaged 427 
billion per year, and the previous record for a single peacetime year 
was that for 1929, with a total of 447 billion ton-miles, compared with 
647 billion for last year. 

Passenger traffic volumes have also been relatively heavy since the 
war. Revenue passenger-miles handled during the postwar vears 
1946-51 averaged 42.2 billion per year, compared with an annual 
average of 31.7 billion in the 5-year pe riod 1926-30. 

These averages appear in column 2 of table VI headed “Revenue 
passenger-miles” which are shown in terms of annual and period 
averages. 

The CuarRMAN. Are you going to show any place in this testimony 
the net loss of passenger traffic? As I recall the figures the railroads 
have been losing almost $100 million; that is, an increase in losses of 
about $100 million a year since the demobilization in 1946. And as 
[ reeall it in 1950 the loss was well over $700 million. 

Mr. PARMELEE. No, it was not quite so bad as that. 

The CHAIRMAN. It was estimated to be $700 million. And I 
suppose that Korea stepped it up again. 

Mr. ParMELEE. The loss in 1949 was around $650 million, and that 
was reduced in 1950 to a little over $500 million. One of the reasons 
for the reduction in 1950 was, of course, this $107 million of back mail 
pay which was credited to the railroad accounts in 1950, although it 
had actually been earned in previous years. We do not have as vet 
the corresponding statistics for 1951, and I cannot give you any light 
on that point. 

My next chart is chart E. 

(Chart E appears on the following page.) 

Mr. Parme.er. Chart E brings out these traffic comparisons 
clearly. The upper graph relates to revenue ton-miles, and the lower 
graph to revenue passenger-miles. ‘The bars are arranged in the same 
way that the previous charts have shown; namely, the 5-year averages 
prior to 1946 being shown to the left of each of the graphs and the six 
postwar years, 1946-51, being shown by the black bars to the right 
with a line drawn across them to indicate the average or level of the 
six bars. 

The high level of railroad freight traffic since the war is particularly 
significant, because freight operations constitute the great bulk of 
the railroad service, and supply more than 80 percent of total railroad 
revenues. For example, freight traffic volume in 1939, the year in 
which the Second World War started, was 333 billion ton-miles. In 
1951, it was 647 billion, almost double the 1939 volume. The average 
postwar level is far above any previous peacetime period average. 

If you will note the horizontal line at the top of chart E which shows 
the 6-year average since the war of approximately 608 billion ton- 
miles per year you will notice that it is exceeded by only one of the 
previous 5-year bars and that, of course, is the war period 1941-45. 
Note how much above all of the other light bars the postwar level 
Aeneas so far above that it is practically twice as high as in 1936-40 
and about one-half as high again as the average of 1926-30. 

The Cuarrman. Is there a point of diminishing returns? Have 
they reached the ultimate in the number of tons that can be handled? 
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Mr. Parmeves. I do not believe they have, Mr. Chairman. The 
fact is that during the war, in the year 1944 which was the peak 
traffic year of the war, we handled about 130 billion more ton-miles 
than the average that we have handled since the war. That would 
indicate that we have quite some leeway or margin which can be 
taken up without any difficulty. 

The CHarrMAN. Do you have any estimate of what the ultimate is? 

Mr. Parmever. I would not venture one. 

The CHarrMAN. With your present facilities? 

Mr. Parmever. Mr. Chairman, I think it is fair to say that with 
the improvement in the motive power which we have accomplished, 
as Mr. Davis has pointed out today, and as I shall point out in a 
moment, and with the present program of freight-car improvement 
which is going on at a considerable rate the ultimate, if you call it 
that, or the saturation point would be above the 737 billion attained 
in 1944. And just how much above I would not venture a statement 
at the moment. 

Railroad financial inadequacies cannot be charged to lack of traffic 
volume since the war. 

That is the point I am trying to stress in this emphasis that I am 
laying upon the high level of traffic since the war and, particularly, of 
freight traffic. That is, our inadequacy of financial returns has not 
been due to any lack of freight traffic. 

The CHarRMAN. But is there a point any place along the line of 
increasing volume where your expenses per ton-mile go up? 

Mr. Parmeter. Yes; I think there is a point. 

The CuarrMANn. Do you know where that point is? 

Mr, Parmeter. No, I do not know; but I do not believe we are at 


that point yet by a good large margin. I could not tell you offhand. 
It might vary, of course, on different railroads and in different sections. 
The Cuarrman. You do not think that you have reached that point 
in any of these tables? 
Mr. ParMeE.esz. I, certainly, do not in view of the fact that I have 
pointed out that we handled well over 100 billion ton-miles during the 
war in 1 year in excess of what we are —" today. 


The Cuarrman. That isnot my question. [understand that. My 
question is, is there a point some place along there where the ton-mile 
does not earn as much as it would were you handling a smaller tonnage? 

Mr. Parmeter. There certainly is such a point, Mr. Chairman. 
I think I may call your attention when I come to some of these 
efficiency factors in just a moment that we still have a margin of 
efficiency that will produce, when developed, even further reductions 
in unit costs. In other words, I do not think that the point of diminish- 
ing returns has yet been reached. 

The Cuarrman. I am talking about revenue as compared with 
volume—the relationship between revenue and volume. 

Mr. ParmME.er. By revenue I take it you mean net earnings, of 
course, 

The Cuarrman. Certainly; net earnings. 

Mr. Parmezg. I do not believe that we have reached that point 
of saturation or of diminishing returns as yet. It is pretty hard to 
put your finger on the exact point at which such a situation might be 
reached. Such a point would be reached when you got such a con- 
gestion on your railroads, on your tracks, and such delays in your 

96736—52——-63 
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terminals and such obvious difficulties in operation that clearly it was 
costing you more per unit for each additional unit than what your 
then volume was costing. Of course, it is unit cost that finally brings 
about your net earnings—your revenues less your cost.’ 

The CuarrMaNn. Your traffic delays would show up in that sort of 
a table. 

Mr. ParMELEER. It certainly would; yes, sir. I am going to show 
that we are getting more out of our trains, we are getting more out of 
our locomotives in miles per day, and we are improving our efficienc\ 
all along the line; in fact, I am going to point out in a moment that the 
efficiency record or performance record of the railroads last year, 1951, 
was the very best in the history of the railroad industry in this 
country. And I think that has a bearing on the very point that you 
just raised. 

The CHarrMan,. That is correct. 


RAILROAD OPERATING EFFICIENCY 


Mr. ParMELEr. Nor can financial inadequacies be charged to lack 
of progress in operating efficiency. On the contrary, consisten| 
progress has been made for many years past, and the cumulative result 
was that in 1951 the railroads had the best performance record in their 
history. 

Much of this progress has been due to heavy capital expenditures 
for improvements to railroad property, technically classified by the 
Commission as additions and betterments. 

My next chart is table VII. 

(Table VII appears on the following page.) 

Mr. Parmever. Table VII shows the extent of these capital 
expenditures for each year from 1921 to 1951, separated as between 
roadway and structures, column 2 of the table, on the one hand and 
equipment, column 1, on the other hand. 

Mr. Davis a few moments ago called attention to the capital 
expenditures in the improvement program which he is conducting 
on the Atlantic Coast Line Railroad. He mentioned it in particular, 
you will recall, in connection with the dieselization program. 

Any program of that kind produces very definite efficiency results, 
but it costs money. 

I call attention, in particular, to the entries in table VII for th 
postwar years 1946 to 1951. That is the last block of figures, of 
course, on table VII and, also, the average, the final line on table 
VII for the 6 years. In those 6 years, capital expenditures averaged 
$1,082 million per year, of which $769 million per year was expended 
on equipment, mostly freight cars and Diesel locomotives. 

The expenditures for 1951 were the greatest on record—$1,414 
million—of which more than a billion dollars went for equipment 
These figures, like those for 1949 and 1950, reflect the influence of 
increased price levels, but they are nevertheless impressive indica- 
tions of the substantial improvement programs that have been and 
are still under way. 





tb was 
your 
rings 


rt of 


show 
ut of 
len) 
it the 
1951, 
. this 
t you 


) lack 
isten| 
result 
their 


itures 
iy the 


apital 
tween 
d and 


apital 
ucting 
cular, 


sults, 


or the 
res, Ol 

table 
eraged 
vended 


$1,414 
yment 
nee of 
indica- 
“mn and 


DOMESTIC LAND AND WATER TRANSPORTATION 967 


TapLe VII.—Gross capital expenditures for additions and betterments to railway 
property, railways of class I in the United States, 1921-51 


— Roadway and 
Sine Equipment structures | 


(1) (2) 


$319, 874, 000 $237, 161, 000 $557, 03.5, 000 
245, 509, 000 183, 764, 000 | 429, 273, 000 
681, 724, 000 377, 425, 000 , 059, 149, 000 
493, 609, 000 381, 135, 000 | 874, 744, 000 
338, 114, 000 | 410, 077, 000 748, 191, 000 

Average, 1921-25 | 415, 766, 000 317, 912, 000 733, 678, 000 


371, 922, 000 | 513, 164,000 | 885, 086, 000 
288, 701,000 | 482, 851, 000 | 771, 552, 000 
224, 301, 000 | 452, 364,000 | 676, 665, 000 
321, 306, 000 532, 415, 000 853, 721, 000 
328, 269, 000 | 544, 339, 000 | 872, 608, 000 
Average, 1926-30 .. = 306, 900, 000 | 505, 027, 000 | 811, 927,000 





73, 105, 000 288, 807, 000 361, 912, 000 
36, 371, 000 | 130, 823, 000 | 167, 194, 000 
15, 454, 000 88, 493, 000 103, 947, 000 
92, 005, 000 | 120, 707, 000 212, 712, 000 
79, 335, 000 | 108, 967, | 188, 302, 000 


Average, 1931-35. - . 59, 254, 000 147, 559, | 206, 813, 000 


159, 104, 000 | 139, 887, 298, 991, 000 
322, 877, 000 | 186, 916, 509, 793, 000 
115, 408, 000 111, 529, | 226, 937, 000 
133, 388, 000 128, 641, 262, 029, 00" 
271, 906, 000 157, 241, 429, 147, 000 


Average, 1936-40 . 200, 537,000 | 144, 843, 345, 380, 000 


367, 568, 000 175, 453, | 543, 021, 000 
349, 374, 000 185, 523, | 534, 897, 000 
255, 981, 000 198, 301, 454, 282, 000 
328, 231, 000 231, 881, | 560, 112, 000 
314, 779, 000 | 201, 562, 980, 000 


Average, 1941-45. . - 323, 187, 000 7, 872 | 531, 059, 000 


Ole, ok 
| 


319, 017, 000 940, 561, 957, 000 

565, 901, 000 298, 788, 864, 689, 000 

917, 449, 000 ’ , 273, 484, 000 

981, 320, 000 , B80, 1,312, 200, 000 

, 443, 1, 065, 842, 000 

1, 050, 849, 000 , 122, 1, 413, 971, 000 

Average, 1946-51 - . - 768, 989, 000 313, 035, 1, 082 
! 


, 024, 000 


Source: Reports of class I railways to Bureau of Railway Economics of Association of American Railroads, 
years to 1949. Data for 1950 and 1951 from reports of Interstate Commerce Commission 


In the course of the recent hearings before the Interstate Commerce 
Commission, I might add, in the pending freight rate case, testimony 
was presented on behalf of the railroads showing that during the 
next 2 years, 1952 and 1953, the railroad improvement programs, if 
they are able to carry them out, because of obtaining adequate 
materials and financing, will call for an expenditure of more than $2 
billion additional on equipment, of which about $1,140,000,000 will 
go for new freight cars and something over $1 billion for additional 
Diesel units, or a total for the two types of equipment alone of well 
over $2 billion or an average of over $1 billion per year. 
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The result of these improvement programs is clearly shown in 

table VIII and the accompanying chart F, where certain ‘of the mor: 

significant indicators of railroad operating efficiency are summarized, 
for the years 1920, 1930, and 1940 to 1951. 
(‘Table Vill and chart F are as follows: ) 


Taste VIII.—Jndicators of railroad operating efficiency, railways of class I, 19 
1930, 1940-51 


Freight service | Passenger service 


Cars |Net tons per—\tyain csail ao Miles per | Cars |Train speed| Miles pe: 


———_;——| (miles per freight train|!Ocomotive- per | (miles locomotive 


per 
train | train! Car hour) ho day train! hour day 
(1) 


= 
w 
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(4) (5) (6) (7) (8) (§ 


708 
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1, 035 
1, 116 
1, 139 
1,129 
1, 086 
1, 146 
1,176 
1, 138 
1, 224 
1, 301 
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1 Locomotive-propelled trains. 
* Not available. 


Source: Reports of the Interstate Commerce Commission. 
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CHART F 


INDICATORS OF RAILROAD OPERATING EFFICIENCY 


RAILWAYS OF CLASS I IN THE UNITED STATES 


1920, 1930, 1940-195) 
FREIGHT SERVICE 


NET TONS PER TRAIN 
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_, GROSS TON-MILES PER FREIGHT TRAIN HOUR 


THOUSANDS 
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PASSENGER SERVICE 
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Mr. ParMELEE. A survey of these indicators reveals the high, and 
in the majority of cases record-breaking, levels of efficiency achieve«! 
in 1951. Of the nine indicators included in table VIII, six attained 
record levels in 1951, as follows: 

Freight service 

1. Cars per train. 

2. Net tons per train (average freight trainload). Which reache« 
a record-breaking figure of 1,301 tons per freight train. 

4. Train speed (average miles per hour between terminals). That 
includes all delays or stops that are made between those terminals. 

5. Gross ton-miles per freight train-hour. Which has increased with 
the exception of only 1 year—that was one of the war years—since 
1920, and has reached record-breaking proportions of 46,424 gross 
ton-miles per freight train-hour in 1951, as shown at the bottom of 
column 5. 

Passenger service 

8. Train speed: Greatest on record last year, 37.7 miles. That, 
also, includes the effect of stops, road delays, and so forth. And a 
very important item, (9) the miles per locomotive per day—column 9 
which broke the record last year with 246.5 miles per locomotive-day. 
In other words, the average locomotive was operated 246 miles per 
day during the year 1951. 

The effect of the dieselization of the railroads, which has gone on 
at a very rapid pace, is very definitely reflected in that particular 
column, because it was in the passenger service that the Diesel 
locomotives were first used, so far as road services are concerned, and 
are now being developed in the freight service. 

The remaining three indicators were all close to record levels in 
1951. Net tons per loaded freight car (column 3), for example, which 
averaged 33 tons in 1951, was exceeded only by the war year 1943. 
Freight locomotive-miles per day (column 6) averaged 122.5 miles, 
which was exceeded in only two previous years, the war years 1943 and 
1944. Cars per passenger train (column 7) was also exceeded in only 
two war years, 1944 and 1945. If, in fact, the war period be eliminated 
from the comparison, it can be said that every one of the nine indicators 
included in table VIII surpassed all previous peacetime records. We 
consider this, and I believe properly, an impressive record of perform- 
ance, the best in all railroad history. 

I would like to refer for just a moment to two of the freight indi- 
cators in table VIII, one being the net tons per train, column 2, and 
the other gross ton-miles per freight train hour, column 5. Prior to 
1940 there was only 1 year in which the railroads had reported a 
trainload, that is, an average freight trainload of more than 800 tons. 
Usually they ran very much below that. Since 1940, as you will 
notice from column 2 of table VIII, the averages have run consistently 
above 800 tons, and since 1942 have run consistently above 1,000 tons, 
reaching in the war period, 1944, what was then a record level of 1,139 
tons. But even that war period record has been surpassed in five of the 
six postwar years, from 1947 to 1951, and has now attained the record- 
breaking figure of 1,301 tons in 1951. That, of course, is the average 
of all kinds of freight trains, small, large, intermediate, way trains and 
all the rest of them. 
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As to the gross tons per freight train hour shown in column 5, that 
is regarded as one of the very significant indicators of railroad operat- 
ing efficiency, because it takes into account not only the load per train, 
but, also, the speed at which the train is operated. 

I would like to read from the monthly comment on transportation 
statistics of the Bureau of Transport Economics and Statistics of the 
Interstate Commerce Commission, dated January 11, 1952, what they 
said about this particular indicator of efficiency. 

I read from a footnote on page 8 of that comment: 

Gross ton-miles per train-hour is frequently referred to as the best single 
measure of railway freight transportation efficiency since it combines the speed 
factor with the total weight of the train behind the locomotive and tender and 
reflects the average performance for each hour of train operation. 

Chart F is made up of a series of six small graphs, which show the 
generally rising trends since 1920, since 1930, and since 1940, in the 
important indicators included in the chart. 

And having considered these matters rather fully in connection with 
the table, I need to call your attention only again to the small chart 
at the upper right-hand corner, freight-train speed, which was a 
record, to the small chart to the left, the middle chart, gross ton-miles 
per freight train-hour which was very definitely a record last year, and 
to the small chart in the lower right-hand corner, miles per passenger 
locomotive day, which was, also, a record for the year 1951. 

You will notice that generally, with some exceptions, there was a 
rise in trend throughout the period. That was not true in connection 
with some of the items for the war period where the increased traffic, 
of course, made it possible to show better results. But generally 
speaking the trend has been up over a considerable period of years. 

I spoke, also, Mr. Chairman, of the fact that railroad financial 
difficulties have not been due to any increased burden of debt or of 
fixed charges. I would like to consider that for a moment. 


RAILROAD FIXED CHARGES 


Mr. ParMELEE. Railroad fixed charges absorb a smaller part of 
railroad revenues than ever before. This factor, therefore, can be 
dismissed as contributory to the inability of the railroads to earn an 
adequate return, 

The next table is table IX. 

(Table IX is as follows:) 
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TABLE 1X.—Ratio of interest on funded debt to total operating revenues, railiwa 
of classes I, II, and III, and their lessors, 1921-50 
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Source: Interstate Commerce Commission, Statistics of Railways in the United States, Table 15° 






Mr. Parmeter. Table IX shows that during the years 1921 to 
1929, the ratio of interest on funded debt to total operating revenues 
(column 3) ranged from a low of 8.6 percent to a high of 9.7 percent.4 

The table shows first total operating revenues in column 1, thie 
actual amount of interest accrued on funded debt in column 2, and 
the ratio of that amount to total revenues in each year in column 3 
Also, the 5-year averages. From 1930 to 1940, it ranged consisteutl) 
above 10 percent, rising as high as 18.8 percent in 1933, at the depth 
of the depression. 

In 1941, the ratio fell to exactly 10 percent (column 3) and has run 
below that level ever since. During the five postwar years 1946 to 
1950, the ratio declined to an average of 4.2 cents, and fell below 
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4 cents in both 1948 and 1950. Statistics for 1951 corresponding to 
those shown in table IX, which include all line-haul railroad and their 
lessors, are not yet available. 

This is the one table where I depart from the class 1 basis, Mr. 
Chairman, and ‘only for the reason that the Commission’s report pub- 
lishes these figures this way, including all line-haul railroads and their 
lessor companies. 

(Chart G is as follows:) 


CHART G 


CENTS PER DOLLAR OF GROSS REQUIRED 
TO MEET INTEREST ON FUNDED DEBT 


RAILWAYS OF CLASSES I, 11, AND IIIT AND THEIR LESSORS 
1921-1945, by S yeor averages, 1946-1950, by years 


Hes 


AVG AVG AVG AVG. AVG aie sauane? alin ane 
1921-25 1926-30 1931-35 1936-40 1941-45 - oe 


Mr. ParmMever. Chart G is a graphic portrayal of the trends sum- 
marized in table IX, showing how the relative burden of railroad 
interest charges on gross revenues has almost steadily declined since 
1938. It is now at almost the lowest point in 30 years. 

That is clearly shown by the low levels of the five black bars to the 
right of chart G which represent the years 1946 to 1950, in comparison 
with*the 5-year period averages shown by the shaded or light bars to 
the left. And the eye very quickly catches the low levels since the 
war as shown by the black bars. 

Without going into detail, I would like to suggest the reasons for 
this remarkable reduction in relative fixed charges. The primary 
reason is a long-time reduction in the outstanding amount of railroad 
funded debt, including both long-term debt (mortgage bonds, and so 
forth) and short-term debt (equipment obligations, payable in install- 
ments over from 7 to 15 years). 
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Railroad funded debt reached its peak in 1932. From 1932 to 1950 
the trends have been as follows, stated in millions of dollars (000,000 
omitted): 


j | 
Long-term Short-term | . 
debt debt | Total 


| 
----| $10,197 | $727 


ie cet elas dal —3, 359 | 
Pas ccnudoctidcomneunedecindnied Guldishmamimobmneds el 


Exclusive of short-term obligations (which have increased rapidly 
in the past 10 years because of the heavy-equipment construction 
programs now under way), railroad funded debt has been reduced by 
$3 billion since 1932, or by about one-third. 

The figure is 32.9 percent in the first column on this page. A part 
of this reduction has been due to railroad reorganizations, but a large 
part—well over one-half—has been the result of voluntary debt re- 
ductions carried out by many of the larger solvent railroads. 

Even including the short-term obligations, railroad funded debt has 
been reduced since 1932 by about $9, billion, or about 20 percent. 

Substantial reductions have thus been made in the obligations of the 
railroads, both as to outstanding principal amounts and as to annual] 
interest charges. 

If you w ill turn back to table IX you will notice that the first entry 
in column 2, the interest accrued in 1921, was $529,000,000, in 1950 it 
was $367 000,000, a decrease of $16 2.000.000 over that period. 

At the same time, outstanding capital stock has been reduced from 
$8,245 million in 1932 to $7,893 million in 1950. 

It seems clear that financial inadequacies resulting from railroad 
operations are not due to overcapitalization, nor to any failure of the 
railroads to reduce their capital structures and annual fixed charges, 
nor to any lack of progress in respect of operating efficiency. 


INCREASED WAGE RATES AND MATERIAL PRICES 


What, then, are the reasons for the inability of the railroads to 
benefit from their high levels of traffic volume, their striking progress 
in operating efficiency, and the strengthening of their financial 
structure? 

I mean by that the capital structure rather than the current earn- 
ings. ‘The principal reasons are to be found in the more rapid increase 
in ‘railroad wage rates and material prices, and in tax rates, than in the 
prices which the railroads themselves are authorized by Gov ernment 


agencies to charge: namely, their freight rates and charges and their 


passenger fares. 
I am taking up now the trends which we have experienced in recent 
years with respect to wage and material costs, and I present first 


table X. 
(Table X is as follows:) 
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Tape X.—Employees and compensation, railways of class I in the United States, 
1939-52 


1939 
1940 

1941 iuyae 
1048......<0--.< 


fOMRe 21 IES bases 


1044.......- 
1945..- 


iret. sak 


1947 

1948 

1949 

1950_... aes 
1951 (preliminary) 
1952 (January) 


| 


| 
| 


Average 
number of 
employees 


(1) 


1, 026, 956 | 


1, 139, 753 
1, 271, 077 
1, 355, 114 
1, 413, 672 
1, 420, 266 
1, 358, 838 
1, 351, 961 
1, 326, 906 


1, 191, 444 | 
1, 220, 784 | 
1, 275, 837 | 


Average 


Total com- 


pensation time 


hourly 
rate 


(2) (3) 


Cents 
$1, 863, 502, 823 74. 
| 1, 964, 480, 706 | 74. 


2, 336, 212, 728 76. 


, 932, 225, 220 83. 


3, 520, 926, 422 89.3 | 


, 681 93. 


5, 980 93. 


53, 790 111. 


, 229, 295 117. 
, 827, 602 131.3 | 


4, 419, 433, 316 | 144. 


1 5, 334, 000, 000 172. 


straight 


cowacnwo 


—OonIw& 


4, 593, 688, 127 156. ¢ 


| 
Index of 
straight 
| time 
hourly rate 
| (1939100) 
| 
| (4) 


100. ¢ 
100. < 
103. ¢ 
112. % 
120. 7 
125, 
126. 
150. ¢ 
158. § 
177. 
194, 
212. 
232. 


1181. 244 


1 Includes amounts accrued, but not yet paid, in anticipation of settlements still under negotiation with 
engineers, firemen and hostlers, and conductors. 


RAILROAD PAYROLLS 


Mr. ParmMever. Table X shows the number of railroad employees, 
total compensation (annual payroll), and the average hourly wage 
rate, for each year from 1939 to 1951. It shows also the wage rate 
in effect since January 1, 1952. 

Column 1 shows the number of employees for each of those years, 
and column 2 the total compensation. Column 3 is the average 
straight-time hourly rate, and that is extended to show what that 
rate became on January 1 with the escalation increase which took 
place on that date. Column 4 is an index column in which the aver- 
age hourly rate for 1939 is taken as 100, and the remaining averages 
from 1940 to 1950 are related to that base in percentage terms. 

The hourly wage rate of railroad employees has increased rapidly 
and strikingly, from 74.0 cents in 1939 (column 4) to 181.0 cents in 
January 1952. The present wage rate is almost two-and-one-half 
times that of 1939. From 1945 to 1952, the increase has been from 
93.3 cents per hour to $1.81 per hour, an increase of 94 percent during 
the postwar period alone. 

The total railroad payroll for 1945, $3,860 million (column 2), was 
the greatest up to that date. The number of employees was reduced 
from $1,420,266 in 1945 to 1,275,837 in 1951, but the payroll increased 
from $3,860 million to $5,334 million in 1951. Employment was down 
10.2 percent, but total wage payments were up 38.2 percent, as a 
result of substantial increases in wage rates. 

From 1939 to 1951 (taking the whole period covered by table X), 
the average number of railroad employees increased 29.1 percent, 
their hourly wage rate increased 145 percent, and the total annual 
railroad payroll increased 186 percent. This shows the cumulative 
effect on railroad operating costs of more men to handle the increased 
traffic; much higher wages per hour; and the resulting increase of 186 
percent in the annual payroll. 
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That is an increase of 186 percent, in other words, the payroll for 
1951 was almost three times what it was in 1939. Inasmuch as wage 
represent some 62 percent of total operating expenses, it is not difficul: 
to visualize the impact of these unprecedented increases in labor cost: 
on railroad treasuries. 

The next table is table XI. 

(Table XI is as follows:) 


Taste XI.—Ratio of wages and payroll taxes to operating revenues, railways . 
class I in the United States, 1921-51 


| 
Payroll taxes paid | Ratio of 
by railroads | wages 
edinnitsteninns ___.| and pay 
Ratt roll taxes 
atio to | to gross 
Ane total | revenues 
revenues | §6=3+ 
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erating (— eer 

revenues 
(000 


| Total wages ! | 


} 
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total 
revenues 
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(1) (2) 


Percent Perce) 


$5, 516, 598 | $2, 589, 716 
5 2, 468, 454 


Average, 1921-25 ___- 
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Average, 1926-30 
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! Payroll chargeable to operating expenses. 

® Includes retroactive back oy. 

3 Includes back mail pay applicable to prior years of $107,044,000. 
‘ Partially estimated. 


Source: Reports of the Interstate Commerce Commission. 
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Mr. Parmeuer. This impact is statistically shown in table XI, from 
which it appears that during the periods 1921-25 and 1926-30, railroad 
wages absorbed 44.6 cents and 43.3 cents, respectively, out of each 
‘ollar of gross revenues. 

Column 1 shows the total operating revenues. 

Column 2 shows the total payroll. 

Column 3 shows the percentage of that payroll to total operating 
revenues. 

Columns 4 and 5 show the payroll taxes from the time in 1936 when 
those taxes first began to be levied. 

And column 6 is the ratio of both wages and payroll to gross revenue. 

For the five war years 1941-45, the relative burden was only 38.9 
cents per revenue dollar, but rose to 48.3 cents for the six postwar 
years 1946-51. 
~ [ have been talking, so far, only of the wages and not payroll taxes. 
The figures become larger when you bring the payroll taxes into the 
nicture. 

; Payroll taxes, which first became effective in 1936, now consume 
2.8 cents out of each dollar of gross revenue. Total labor costs— 
wages and payroll taxes combined—consumed 51.4 cents out of each 
dollar of gross during the period 1946-51 (that is the final entry in 


column 6 of table XI against the line average 1946 to 1951) compared 
with only 46.4 cents per dollar in the years 1936-40 and 41.3 cents in 
the war years 1941-45. Wages and payroll taxes combined amounted 
to 49 cents out of each dollar of gross in 1950, and increased to 51.6 
cents in 1951. In other words, increases in total payroll and payroll 
taxes have outstripped increases in gross revenue in the railroad 


industry. 

The Cuarrman. The payroll taxes do not include withholding taxes? 

Mr. ParMELEE. No; this is just taxes levied under the Retirement 
Act and the Railroad Unemployment Insurance Act. I might say, 
Mr. Chairman, the difference between 51 cents and 41 cents per dollar 
of gross revenue may not seem very large, but when you consider that 
every one cent per dollar of revenue means over $100 million a year 
to the railroads, every penny of increase looks rather significant. 

The next chart is chart H. 

(Chart H appears on the following page.) 

Mr. ParME.LEE. Chart H plots these ratios over the period from 1921 
to 1951, by 5-year periods up to the end of the war, and for each year 
of the postwar period. 

This chart is made in the same general way that the other charts 
| have presented were prepared. The horizontal line across the six 
black bars, representing the postwar period, is the average of those 
6 years, Here you will notice the average of 51.4 percent for that 
period, or 51.4 cents per dollar of gross revenue. It can be stated in 
either way. That represents the impact of wages and payroll taxes 
on the railroads and on their revenues since the war. And you will 
notice that that average, that black line, is considerably above any of 
the light or shaded bars to the left of the chart which show the 5-year 
period averages prior to 1945. And I repeat that every difference of 
1 cent or 1 percent, whichever way you take it, represents a burden 
of $100 million per year on the railroads and on their treasuries. 
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CHART H 


RATIO OF WAGES AND PAYROLL TAXES 
TO GROSS REVENUES 


RAILWAYS OF CLASS 1 IN THE UNITED STATES 
1921-1945, by Syeor overages; 1946-1951, by years 


60% —--——-—--.. ——___— 


The great majority of railroad employees are covered by agreements 
which include a provision for the adjustment of wage rates as of the 
first day of each calendar quarter, on the basis of the trend in the 
cost-of-living index. These so-called escalation agreements provide 
that for every change of one point in the United States Bureau of 
Labor Statistics’ Consumers’ Price Index, compared with an agreed- 
upon base, wage rates will: be adjusted 1 cent per hour. The wage 
adjustments may be up or down, according to the trend in cost of 
living, but may not go below basic wage rates. The changes thus far 
experienced, since the first escalation agreement was negotiated slightly 
more than a year ago, have all been upward. 

That point was made by Mr. Davis a short time ago this morning. 

Nonoperating employees and the trainmen have received aggregat: 
escalation increases of 11 cents in their hourly wage rates, as follows: 
6 cents per hour, effective April 1, 1951; 1 cent per hour, effective 
July 1, 1951; and 4 cents per hour, effective January 1, 1952. 

No adjustment was made on October 1, 1951, because the cost-ol- 
living index increased by less than one point during the preceding 
quarter. 

We anticipate that the announcement of the Bureau of Labor 
Statistics will be made later this week of the cost-of-living index 
which will be the datum point for whatever change is made in wage 
rates of railroad employees as of April 1, 1952. We do not know 
what that index will be, but we do know that the index has already 
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increased by one point during the current quarter. We do not know 
whether there will be any further increase or not before the quarter 
is completed. 

That one point, if it stays stable and is not increased by the end of 
the quarter—that one point will cost the railroads $30 million a year. 

As each increase of 1 cent adds $30 million to the annual railroad 
payroll, the increase of 4 cents per hour on January 1, 1952, meant a 
payroll increase of $120 million for 1952. 

My next table is table XII. 
(Table XII is as follows:) 


Tas_e XII.—Ratio of wages and salaries to value of sales, railroads and manu- 
facturing industries 


Industry |} 1950 | 1939 Industry 1950 1989 






















j | 


RAILROADS, CLASS I. |} 48.5 | 46. 6 ALL MANUFACTURING 21.6 22.1 

Transportation equipment (ex- | |} Rubber products 20.5 21.1 
cept automobiles) - 43.0 35.8 || Automobiles and automobile 

Printing and publishing 37.8 39.5 || equipment. . 17.3 23.0 
Machinery (except electrical) | 32.7 31.1 |} Chemicals and allied products 16.7 15.4 
Stone, clay, and glass products } 31.2 29. 8 Food and kindred products__. 13.8 14.3 
Leather and leather products | 29.6 29.3 || Tobacco manufactures 6.8 7.3 
Textile-mill products. ; 28.1 29.0 || Products of petroleum and coal.. 4.9 4.7 
Iron and steel and their products..| 28.0 29.9 
Electrical machinery - . -..-. | oe 34.2 
Paper and allied products........| 25.2 | 


24.9 |} 


Source: Railroads: Ratios computed from reports of ICC. Manufacturing: Computed from data of 
U, 8. Department of Commerce, wages and salaries from National Income Supplement to Survey of Cur- 
rent Business, 1951 edition, pp. 160-161; value of sales from Industry Survey, September 1951, pp. 12-13. 









Mr. PaRMELEE. I have just stated that another increase of one 
point or more would add $30 million, or a multiple of $30 million 
further to our wage payrolls this year. 

Table XII shows the ratio of total wage and salary payments to 
the value of sales—in the case of the railways, to total operating 
revenues—for the vears 1939 and 1950. The ratio is calculated for 
railroads of class I, for the manufacturing industry as a whole, and for 
a number of the outstanding industries engaged in manufacturing. 

This again, Mr, Chairman, is an effort to make such comparison 
as may be between railroads and other industries in respect of the 
relative burden of wages on revenues, on gross revenues. I do not 
consider it an exact comparison in all respects, but it offers a rather 
general basis of estimating or appraising the burden of wages on the 
railroads as compared with outside industry. 

In both of the years shown—1939 and 1950—the ratio of wages 
and salaries to sales—or revenues—was much greater for the railroads. 
Their ratio was 48.5 percent, and for all manufacturing was 21.6 
percent, or less than half as great. The several industrial ratios ran 
from a high of 43 percent, for transportation equipment manufacturing, 
down to a low of 4.9 percent for manufacturers of petroleum and 

} coal products. 

; Furthermore, the railroad ratio went up between 1939 and 1950— 
from 46.6 percent to 48.5 percent—whereas the all-manufacturing 
ratio went down—from 22.1 percent to 21.6 percent. 

My next chart is chart I. 

(Chart T is as follows:) 
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CHART I 
RATIO OF WAGES AND SALARIES 
TO VALUE OF SALES 


RAILROADS AND MANUFACTURING INDUSTRIES 
YEAR 1950 


RAILROADS - CLASSI 485 


Transportation equipment 
(except autos) 43.0 


Printing and publishing 37.8 
Machinery (except electrical) 32.7 
Stone, clay ond gloss products 31.2 Bi: 
Leother ond leather products 29.6 


Textile-mill products 26.1 fe 


iron ond steel 
and their products 26.0 


Electrical machinery 


Peper ond allied products 
ALL MANUFACTURING 


Rubber products 


Automobiles and 
automobile equipment 


Chemicals and 
allied products 


Food and kindred products 


Tobecco manufactures 


Ergéucts of petroleum 
and coo 


Mr. ParMe.er. Chart I shows the ranking of these same industries, 
and the railroads, for 1950, in respect of the ratio of wages and salaries 
to value of sales. 

You will notice on chart I that the railroad bar in black is the longest 
bar in the chart and represents 48.5 percent of railroad revenues 
That was the relative burden of wages and salaries on the railroads 
in that year. 

The average for all manufacturing is shown by the other black bar, 
about two-thirds of the way down the chart, which was only 21.6 
percent. 
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And the various industries are arranged from top to bottom, accord- 
ing to their respective pavements he railroads, of course, being a 
service industry would, naturally, have a somewhat higher ratio than 
other industries, but even so the significance of this chart and the 
accompanying table, as I see it, is that any increase in wages in the 
railroad industry has a much stronger impact and a quicker impact 
on railroad revenues, and therefore, on railroad net earnings than in 
these various industries where the wage figure is not so large an 
element of cost. 

I now come to the item of increases in material prices, that is, in 
the prices of materials bought by the railroads. 

Not only have railroad wage costs gone up, but the average price 
paid by railroads for fuel, material, and supplies has also risen sharply. 
This is shown by table XIII. 

(Table XIII is as follows: ) 


TasLe XIII.—Trend in average unit charge-out prices of railroad fuel, material, and 
supplies 


[1935-39= 100) 


| | a a 

Material | Material | 
and sup- and sup-| Fuel | 
plies 


All 
att (other 


mate- 
than rials 
| fuel) 


| 100.0 | 100.0 100.0 || 1946... 135. { 
——__—_—_, — oe a. a) 88 
101.3} 97.9} 100.0 || 1948......._- 
105.2 | 103.4 5 || 1949.__- 
114.3 | 110.4 8 || 1950__. 
121.0 | 124.0 | 
125.1} 133.0 
128.1 | 138.7 | 


Norge.—Charge-out prices based on lag of 30 days between date fuel is purchased and date it is used and 
charged to operating expenses and on lag of 6 months in material and supplies other than fuel. 


Mr. PAaRMELEE. Since the prewar period, 1935-39, ‘the weighted- 
average price paid by the railroads for fuel, material, and supplies 
has increased by 129.7 percent. 

And that is the figure shown at the bottom of each of the three 
columns in table XIII which is the average price as of January 1952. 
And I want to add that the fact that those three entries in the three 
columns for January 1952 happen to be the same is purely a coinci- 
dence. It just happened that in that month the index for fuel and 
for material and supplies happened to be the same, although that is 
not true at other times during the period. And, of course, the final 
average for all materials in the third column, also, is the same. 

_ Although this is a very large increase, it is less than the correspond- 
ing increase of 144.6 percent experienced in the average straight- 
time hourly wage rate of railroad employees. 

However, material and supply costs represent nearly 30 percent 
of railroad operating expenses each year, the second largest element 
in operating costs, labor being the largest, 62 percent. 

Thus an increasefin unit prices of some 129 percent since 1939 
means a very substantial increase in that part of operating expenses 
made up of the cost of coal and oil, steel rails, ties, ballast, lumber, 
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equipment parts, and other materials used or consumed in the course 
of daily operations. 

My next chart is chart J. 

(Chart J is as follows:) 


GHART J 


TREND IN AVERAGE UNIT CHARGE-OUT PRICES 
OF RAILROAD FUEL, MATERIAL AND SUPPLIES 


Material 
and supplies 
(other than tue!) 


Mr. Parmeves. Chart J is a line chart, showing the upward trend 
since 1939 in the unit cost of the two general groups of material and 
supplies, and in all materials, purchased by railroads for their own use. 

As you will note, chart J is based on the average of 1935 to 1939, 
as 100, that being the usual base used by the Government for its 
various cost indexes. It starts at 100 in 1935-39, and the trend of 
the three items is traced in these three curves up to January 1952. 

The top curve represents the trend of prices of fuel and coal and oil. 

The central curve, or the dotted line represents the average of all 
materials. 

And the lower curve, the solid black line, represents material and 
supplies other than fuel. 

As I pointed out a moment ago it just happens that they all strike 
to the same spot in January 1952, 229.7 percent, or an increase of 
129.7 percent. 


FREIGHT RATES AND PASSENGER FARES 
My presentation has thus far dealt with prices paid by railroads 


for labor and materials. Manifestly, as these prices have increased, 
much more than doubling since 1939, railroads have found it neces- 
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sary to increase their own prices, that is, their freight rates and pas- 
senger fares, to help meet the impact of the inflationary trends that 
at times have come close to engulfing them. The railroads are under 
a restriction not experienced by the great majority of other industries. 
They are stringently regulated, and may not modify their rate or fare 
structures without the advance approval of the Interstate Commerce 
Commission and the several State commissions. The regulatory proc- 
ess, at its best, retards proposed adjustments of rates and fares; at 
something less than its best, such retardations mean long delays and 
considerable potential losses in rail revenues, at a time of rapid upward 
changes in costs which cannot later be recouped. 

At the end of the war, railroad freight rates and charges were no 
greater than they were at its beginning. Increased operating costs 
experienced during the war period were, in the main, absorbed by the 
increased revenues flowing from the greatly increased traffic volumes, 
and from consequent reductions in unit costs of operation. However, 
since the war’s end, with some decline in traffic levels, the progressively 
rising level of wage and other costs has become a progressively increas- 
ing burden. Accordingly, the railroads have found it necessary to 
petition the Interstate Commerce Commission several times for author- 
ity to increase rates, fares, and charges. 

Trends since 1921 in average revenue received by the railroads for 
hauling a ton 1 mile and in average revenue per passenger-mile are 
shown in table XIV. 

(Table XIV is as follows:) 


TaBLE XIV.—Average revenue per ton-mile and per passenger-mile, railways of 
class I in the United States, 1921-51 


: - — — —_—$ $$$ ee 


| + | 
E : | Average |! . | Average 
Average | vovena } Average | rey enn 
revenue per pas- || revenue | per pas- 
Year at at senger- | Year . | senger- 
mile | mile 
| } 
Bet oo 
| 





(1) (2) 


Cents | Cents Cents Cents 
idk dba k Madeatinvwbindetdion san 1, 275 | 3.086 || 1936...__-- ie ‘ 0. 974 1, 838 
Pi ciudetiinhetethesubeocens 1,177 SDS = i . . 935 1, 795 
en GTA a apt ink hctecdoes 1,116 | SVGES if Beee.....-c..-. . 983 1, 875 
De etnihittet cape tsdmeemse 1.116 | 2.078 |) 2060. .....- . 973 | 1, 839 


Re Ee : . ea t 945 | 










a is 





El 66 phd deme vadcbicnesscntae 1. 080 | BA 1 SOEs cw aencnns . 932 1, 916 
PRs ecbeh eh nedabuew ena nns 1,081 | 2.850 || 1043.....-.-- * - 933 | 1, 882 
atlanta a caddie 1.076 | 2,808 || 1944.......-- i = - 949 | 1, 874 
SUED. saadibe lean einccocan 1,063 | oe ee ; - 959 | 1, 871 


















| $$$ | ——__—— 























Average 1926-30........| 1.077] 2.849 | Average 1941-45 942 | 
——- ———-- - > i} ——— — —— 
ee ia 1.051 | 2.513 || 1946........_.- 978 | ; 
sae. | 2.00] 210 || 1047................ | 1,076 2.097 
tae +900 | 2.018 |} 1048 nanan nena] 128 2. 341 
iH i cudedcecie etna ke oats oxexectone | . 978 1.918 |} 1949... , hated | 1, 339 2. 452 
DOU academic Sienna . 988 | 1.935 || 1950. ......-- 1,329 | 2. 561 
| —|——— Es stinaiexe res . 1, 336 2. 600 
Average 1931-35 ____.- 1,013 | 2. 136 || 


| 
! 


Source: Reports of the Interstate Commerce Commission, 






Mr. Parme.er. The two columns in table XIV represent the aver- 
age revenue per ton-mile, and the average revenue per passenger-mile, 
respectively, in cents or in some cases in fractions of 1 cent. 
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Average revenue per ton-mile was 1.275 cents in 1921. By 1939, i: 
had declined to 0.973 cent and was slightly lower, 0.959 cent, in 194, 
Beginning with 1946, however, and each year since then—exce)( 
1950—both freight rates and average revenue per ton-mile have }))- 
creased. Not until 1949, however, did the railroads receive as muv}h) 
for hauling a ton 1 mile as they did in 1921. Today, or as of January 
1952 revenue per ton-mile is averaging about 1.374 cents, an increase 
of 41.2 percent over 1939. 

As to passenger fares, average revenue per passenger-mile increase! 
from 1.839 cents in 1939 to 2.600 cents in 1951, or 41.4 percent 
There was a general increase of 10 percent in 1942, and certain regional! 
increases have since been authorized in the eastern and southern <is- 
tricts. However, these increases have not brought passenger rates 
up to the level in effect following the First World War, some 30 years 
ago. Average revenue per passenger-mile was 3.086 cents in 1921— 
that is the first entry in column 2, table XI{I—and 2.600 cents in 
1951. 

The averages summarized in table XIV are expressed in monetary 
terms. An important economic question is whether railroad freight 
rates have risen to a greater or less extent than prices in general 
That answer is provided by the figures shown in table XV, where 
the average revenue per ton-mile is restated in terms of relative pur- 
chasing power, using the wholesale price index as a yardstick. 

(Table XV is as follows:) 


TaBLe XV.—Abverage revenue per ton-mile, railways of class I in the United States, 
19 


| 
Average revenue per || lavernge revenue 


ton-mile ton-mile 


Adjusted || | Adjusted 
|; Amount | to 1935-39 Amount |to 1935-39 
dollars ! dollars 














1 Adjusted for trend in wholesale prices. 
2 Estimated by Bureau of Railway Economics, A. A. R. 
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Mr. ParMELEE. When measured in money terms alone, without 
civing effect to changes in the purchasing power of the dollar, freight 
rates have increased, although, as I shall show, at a much lower rate 
than unit costs. By unit costs I mean wholesale and retail prices. 
On the other hand, when measured in terms of a dollar of constant 
value, the revenue per ton-mile received by the railroads for moving 
traffic is now much lower than at any time during or before the war. 
In terms of 1935-39 purchasing power, for example, the trend of 
average revenue per ton-mile has been as follows: 

Cents Cents 
1921-25 0. 933 | 1941-45 _ 0. 761 
SORG a Soot = . 916) 18 ce 07 a 
: ], Bees AoW bce ss... . eke . 597 

. 965 

That table is taken from column 2 of table XV which shows the 
actual revenue per ton-mile in cents adjusted to the purchasing power 
of the average dollar of the years 1935 to 1939, and on that basis, 
especially during the last 10 or 12 years, since 1938 and 1939, there 
has been an almost steady decline in the relative level, that is, the 
purchasing-power level of the average revenue per ton-mile. 

The CHarrMAN. How many commodities is that table derived 
from, just the commodities that the railroads buy? 

Mr. PARMELEE. No; this Wholesale Price Index is the Wholesale 
Price Index of the Department of Labor, and it includes several 
hundred commodities. I do not know just how many, but it is in 
the hundreds. 

Measured on this basis of equivalent-purchasing power, the average 
revenue per ton-mile is today at a lower level than in any year of the 
last 30 years—except 1947. 

In other words, the ratio of rail-freight charges to the value of com- 
modities transported has declined. This same fact is shown by com- 
paring the average charge for transporting a ton of freight by rail 
with its wholesale value at destination. Such a comparison appears 
at the bottom of table XV, the small table at the foot of table XV. 
[t shows that whereas in 1939 the rail rate was 8.43 percent of the 
value of the freight transported, the corresponding percentage for 
1951 was only 5.13 percent. 

[ would like to make clear the distinction between the two sets of 
statistics in table XV. The first group of statistics, the upper part 
of the table, are based, of course, on the average revenue per ton-mile 
on all freight. That is on a ton-mile basis. 

The small table at the foot of table XV is based on the average 
revenue received by the railroads for handling an average ton of freight 
regardless of the distance which it may move. It is actually moving 
a longer distance today than it was back in 1939. And that average 
revenue received by the railroad for handling the average ton of freight 
is compared with the Wholesale Price Index of the Bureau of Labor 
Statistics with the results shown here, that in 1939 of the wholesale 
value of an average ton of freight at destination about 8.5 cents per 
dollar went for freight transportation, whereas in 1951 only five and a 
cece cents per dollar of value went for freight transportation by 
ral. 

This method of comparison, by the way, was first developed by the 
Bureau of Transport Economics and Statistics of the Interstate Com- 
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merce Commission in a series of studies which they have published. 
I have simply brought the figures down to date using the same methocs 
that that Bureau developed. 

It is clear that both freight rates and passenger rates are at relatively 
low levels today. 

The next table is table XVI. 

(Table XVI is as follows:) 


TaBLe XVI.—Trend in Wholesale Price Index, Consumers’ Price Index, and ina: 
of average revenue per ton-mile of railroad freight 


[1939== 100} 


| | 
| | Average | | 5 Averag¢ 
Whole- | Con- af Whole- Con- . | . Sevenut 


sumers’ per ton 


be j 
sale | sumers’ | Perton- | | sale 
mile of 


: : | ileof | ; | ; 
Price Price | ™ Price Price oe OF 
Index | index eer Index index | a ; 
| (index) i | | (index 


ag ij; (3) 


Wit... : 100.0 | i 157. 140.1 

1940 .9 | 100.8 | 1 {i Faiwdads 197.3 | 160. 2 | 
1941 33 105.8 | 5.1 || annaae- «chee. Ga 172.2 | 
1942 5 117.2 95.8 | Tie casesal © eee. ae 

Rens 33. 124.3 5.9 || 209. 172.2 

SINR is0. 56k 34.9 | 126.3 .5 | | 234.0 | 187.0 

Mls, 37. 129.2 | j 


! 





Source: Wholesale Price Index and Consumers’ Price Index from U.S. Department of Labor, Bureau of 
Labor Statistics; ‘‘Average revenue per ton-mile” from reports of the Interstate Commerce Commissio: 
reduced to an index basis. 


FREIGHT RATES AND GENERAL PRICES 


Mr. ParMELEE. Table XVI is a comparison of trends since 1932 in 
wholesale prices, the Consumers’ Price Index, and the average revenue 
per ton-muile of railroad freight. These have all been reduced to an 
index basis, 1939 being taken as 100 in each case. 

The Consumers’ Price Index or so-called cost-of-living index is 
shown in column 2. An index based upon the average revenue per 
ton-mile is shown in column 3. Column 1 shows the Bureau of Labor 
Statistics index of wholesale prices. 

The wholesale price index increased from 100 in 1939 to 234.0 in 
1951, an increase of 134.0 percent. 

The Consumers’ Price Index, commonly referred to as the cost-of- 
living index, increased from 100 in 1939 to 187.0 in 1951, an increase 
of 87 percent. It has since gone up to 190, or 3 points higher than it 
was on the average during 1951. 

Column 3 of table XVI relates to the average revenue per ton-mile. 
Taking that average for 1939 as 100, the comparable index for 195! 
was 137.3, an increase of 37.3 percent. By January 1952, the index 
had further increased to 141.2, an increase of 41.2 percent. 

My next chart is chart K. 

(Chart K is as follows:) 
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GHART K 


TREND IN WHOLESALE PRICE INDEX, 
CONSUMERS’ PRICE INDEX, AND INDEX OF 
AVERAGE REVENUE PER TON-MILE 

OF RAILROAD FREIGHT 
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Mr. Parmeter. Chart K shows these same three trends since 1939, 
one line being assigned to each of the price factors here under com- 
parison. It emphasizes the degree to which the average price charged 
by the railroads for hauling a ton of freight 1 mile has run far behind 
the upward trends in both wholesale and retail prices of commodities. 
That is shown very clearly by a glance at chart K. The Wholesale 
Price Index is the solid black line, starting at 100 in 1939 and running 
almost to the top of the chart, at 234 in 1951; the Consumers’ Price 
Index or cost-of-living index, the dotted line or broken line, running 
up to 187 percent in 1951, and the index of the average revenue per 
ton-mile running to a little less than 140 in 1951, and as I said a 
moment ago, going up to about 141 today, 141.2. 

The spread between those three lines, espec ‘ially at the right-hand 
end of the lines, is extremely significant, as showing the way in which 
prices generally have been running ahead of the average freight rate 
or the average revenue per ton-mile. 

The railroads have thus found it impracticable to increase their 
rates in anything like the degree by which general prices have risen. 
In part this has been due to the necessity, under Federal and State 
laws, to obtain governmental approval for general rate increases, in 
advance of the effectuation of such increases. Even to the extent that 
authority is ultimately granted to increase rail transportation charges, 
a costly time lag always intervenes between the period in which 
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increased costs are incurred and the effective date of the authorize: 
increases in transportation charges. 

The railroads must first file a formal application with the Interstat» 
Commerce Commission for any general upward adjustment in their 
rate structure. This is followed by comprehensive proceedings «| 
which all parties in interest, including the railroads, shippers, anc! 
Federal Government and State agencies may present testimony an 
argue the merits of their position. Although the Commission has 
a effort to speed up these proceedings, they continue to be 
engthy. ’ 

“ven after authority is granted by the Interstate Commerce Com- 
mission to increase interstate rates, another time lag intervenes before 
similar authority to increase intrastate rates is obtained from many of 
the State regulatory bodies. 


RAILROADS’ NEED FOR ADEQUATE EARNINGS TO EFFECTUATE FURTHER 
MODERNIZATION OF PLANT 


The efforts made by the railroads to modernize their plant have 
already been described. Because of the large capital expenditures 
made by the railroads from 1921 to 1930, largely financed out of net 
earnings, they were able efficiently to handle the greatly and suddenly 
increased traffic volumes of the second World War. That experience 
clearly demonstrates the need of the carriers for adequate earnings, 
in order to enable them to continue their current substantial improve- 
ment programs. 

Because of price increases, that need is greater than ever, when 
measured in terms of the required number of dollars. Where will the 
money come from? 

I might say that what I am about to present very briefly, Mr. 
Chairman, is along somewhat similar lines to what Mr. Davis has 
already presented for the Atlantic Coast Line. His exhibit G showed 
what he called the funds required and the funds available for a num- 
ber of years. I am discussing the same thought for all of the railroads 
in a somewhat more general way. 

The Cuarrman. Class I railroads? 

Mr. ParMELEB. Yes. This would apply to any group of railroads 
except that the figures that I use are class I figures. 

The railroads have four principal sources of funds, with which to 
finance improvements. They are: 

(1) Borrowings, (2) working capital reserves, (3) depreciation 
charges, (4) net income. 

Borrowings since the war have consisted almost wholly of the issue 
of short-term equipment obligations. The out standing amount of 
such obligations at the end of the war (December 31, 1945) was $773 
million. It is now $2,260 million, nearly three times as great. Never 
in such a period of time, I might add, have the railroads issued so many 
equipment obligations or experienced such a large net increase in out- 
standing obligations of that kind as they have in the last six years. 

The CuarrmMan. That is almost entirely due to dieselization. 

Mr. Parmever. And the freight car program; yes, sir. 

The CuarrmMan. The freight car program ought not to be so bur- 
densome, restricted as they are to about 5,000 cars a month. 
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Mr. ParMELER. At the moment that may be true, Mr. Chairman, 
but we are trying desperately to get that up to 10,000 cars per month 
or more, and if we can accomplish that, as I said a little while ago, it 
will cost the railroads over $500 million a year for freight cars alone 
in the next 2 years. 

The CoarrMan. Yes. And the moment the volume of freight drops 
off the cancellations on car building will be very apparent. 

Mr. ParMELEE. I cannot speak to that point, of course. 

The CHarrMAN. Speaking from the standpoint of history. 

Mr. Parmexesr. I do know this, Mr. Chairman, that the pressure 
on the railroads from the defense transport administration and from 
other branches of the defense administration will continue to be 
great, to keep up their freight car program for the security of the 
country. 

The CuHarrMan. They always cut them off just as soon as the 
volume of freight decreases. I do not criticize them for that. They 
have to. 

Mr. PARMELEE. They have to find the money somewhere. 

The CHarrMAN. They always do. 

Mr. Parmeter. Whether this source of funds can continue to be 
drawn upon, without impairment of railroad credit and a consequent 
substantial increase in interest rates and terms of settlement, is a 
question facing many railroad financial officers. Interest rates have 
already advanced, and the installment payments for which the rail- 
roads have obligated themselves now aggregate close to $300 million 
per year. This source of funds can not be counted on for any great 
expansion in the future. 

These are short-term obligations, and they must be paid off rather 
rapidly. The result is that each year right now the railroads are 
required to pay off something like $300 million of installments of 
obligations already outstanding. That is in addition to the interest 
charges which they pay on the unpaid balances. And that is just as 
much a fixed charge, although it is not included technically in the 
fixed charges of the railroads, as almost any other obligation, like 
wages or taxes or interest payments. And as you pile up these 
equipment obligations, of course, those installment obligations, also, 
increase. But that has risen already, the annual installment figure, 
to the unprecedented level of $300 million a year, this year, 1952. 

Working capital reserves were built up during the war, but have 
been almost steadily reduced since the end of 1945, until they are 
now close to the minimum limit of safety. Net working capital 
(exclusive of inventories), which totaled, $1,659 million on December 
31, 1945, was reduced to about $500 million at the end of 1951, an 
amount considerably less than average cash operating expenses for a 
single month. This source of funds for financing of improvements is 
approaching the vanishing point, and in the case of some railroads has 
already been exhausted. 

The railroads quite generally have been using those reserves which 
were built up during the war for their first or down payments on the 
equipment that they have been buying, their Diesel locomotives and 
their freight cars, in particular. 

They have, also, used those reserves to a considerable extent for 
some of the improvements to way and structures to which Mr. Davis 
has referred in connection with the Atlantic Coast Line Railroad. 
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But as I point out here, those reserves are rapidly being depleted. 

Annual depreciation charges on equipment are already insufficient 
to meet annual installment payments (and interest) on equipment 
obligations. This source of funds is no longer available, insofar as 
financing of additional capital improvements is concerned. 

It is not quite enough to take care of these installments and the 
interest on the unpaid balances of the equipment obligations. So 
that those depreciation chargeS cannot be drawn upon for any further 
financing beyond that already carried out. 

This leaves only current net income as the principal source which 
can provide funds for financing of future improvements. The 
importance of such improvements, in the present uncertain status of 
international relations, is so vital, and so universally recognized, that 
it calls for no special emphasis. But improvements take money, and 
in large amounts at present price levels. Strengthening of the rail- 
road financial situation, by whatever means their net income can be 
increased, thus becomes a matter of public interest and concern 
rather than of railroad concern only. 

The facts I have developed seem to me to show that, despite high 
traffic levels, increased operating efficiency, and an improved capital 
structure, railroad net earnings are inadequate. Although relief has 
been afforded the railroads in the form of increased rates, fares, and 
charges, they have not been sufficient to offset rising costs. Further- 
more, the authority for such rate increases has usually come long 
after the increased costs they are intended to cover have become 
effective. 

If the railroads are to perform their appointed task, and under 
wlicient and economical management are to supply adequate trans- 
portation services in the interest of the general public, they should 
have the opportunity to earn an adequate net income. 

That concludes my statement, Mr. Chairman. 

The CHarrMAN. That is a very impressive statement, backed up, 
as it is, with these pertinent statistics. 

I have only one question, and I would expect your answer to be 
just one man’s answer. I do not expect you to be able to give me 
an exact answer, but just your own opinion. 

If Senate bill 2518 were enacted what, in your opinion, would be 
the amount of rate increases the railroads would apply for immedi- 
ately—would it be 10 percent, or 25 percent, or 50 percent, or 100 
percent—what would the percentage be? That is just your opinion, 
I know. 

Mr. ParMELEE. I am afraid you have me over a barrel on that one 

The CuarrMAN. You need not answer it, if you do not want to. 

Mr. Parmeter. I will be glad to give you my views which I would 
like to make clear are only my personal views. 

The CHarrman. Of course, it could only be your views. 

Mr. PARMELEE. We now have a case before the Commission, as | 
have outlined. We are very hopeful that the Commission will grant 
the full amount of the increase with respect to all of the districts of 
the United States, so that my answer will be predicated on that 
assumption or that contingency, that the railroads will obtain from 
the Commission the full amount of the increases they are now seeking. 
And if they do I would believe that it might be some time before the 
railroads sought another increase, dependent, of course, on develop- 
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ments in the future which we may not be able to foresee at the moment, 
namely, further increases in wages, further substantial increases in 
prices and other increases of that general nature. But, ¢ertainly, if 
this bill should pass in the next 2 or 3 months I would not expect the 
railroads to move in at once and start a rate case of their own, as it 
were, or file a schedule of their own which they expected to put in, in 
the course of 30 or 40 days. It would be some time before any such 
step would be taken, based, I repeat, on the assumption that the 
Commission will move with reasonable rapidity and to the extent of 
the rate increases now before them for consideration. 

The CHAIRMAN. It seems to me that you have laid a basis for an 
increase of about 25 percent with the statistics and statements which 
you have made. And I was wondering if that is what was being 
planned, if you knew. Of course, I do not expect you to answer that, 
and I do not want to embarrass you, or do not want to ask you some- 
thing that is just merely a guess on your part. 

Mr. ParMeEvee. | think you may be sure of this, Mr. Chairman, 
and I think I have enough experience with railroad-traffic men to 
judge somewhat of their point of view and their approach to these 
things. The railroads through their traffic departments are not going 
to make any foolish moves, even if this bill were to pass. 

The CuarrMan. It might not be foolish from their point of view, 
but it might prove to be foolish. 

Mr. ParMELEE. They are just as anxious to keep traffic on the rails 
and get the full amount of the revenue from their freight and passenger 
charges as anyone else can be. In fact, I think I can say they are 
more anxious than any group could be. And I have a great deal of 
confidence in their judgment and their sound intelligence in a matter 
of that kind. 

If they should make mistakes, you have your Commission sitting 
there to adjust the mistake and turn it backward, if anything of that 
sort should happen. I would not expect it to happen myself. And 
1 am speaking merely as an observer of the traffic experience and 
record of the railroads themselves. 

The CuarrMan. I commend you for a very splendid presentation 
of your case. You have done a good job. You have been very help- 
ful to this committee. 

Mr. ParMELEE. Thank you very much for your courtesy and your 
patient attention, Mr. Chairman. 

The CuarrmMan. We will recess until 10 o’clock tomorrow morning. 

(Whereupon, at 1:45 p. m. the committee recessed to reconvene 
Tuesday, March 18, 1952, at 10 a. m.) 
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Unrrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND Fore1GnN COMMERCE, 
‘ashington, D. C., Thursday, March 20, 195. 


The committee met, pursuant to adjournment, at 10 a. m., in roy 
G-16, United States Capitol, Washington, D. C., Senator Edwi: 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado and Senator Bricker of (})\o 

Also present: E. R. Jelsma, staff director of Subcommitte 
Domestic Land and Water Transportation. 

The CuHarrman. The hearing will please come to order. 
Robert Drysdale? 

(No response.) 

The Cuarrman. Mr. Angus MacDonald? 

Mr. MacDonatp. Here, Mr. Chairman. 

The Cuarrman. Will you come forward, Angus, please. 


STATEMENT OF JAMES G. PATTON, PRESIDENT, NATIONAL 
FARMERS UNION, AS READ BY ANGUS MacDONALD, ASSIST- 
ANT LEGISLATIVE REPRESENTATIVE, NATIONAL FARMERS 
UNION 


Mr. MacDona.p. Mr. Chairman, my name is Angus MacDonak< 
I am assistant legislative representative of the National Farmers 
Union. If it please the committee I would like to be permitted 
read a statement of our national president, Mr. James G. Patton 

The CHarmman,. That is all right. Go mght ahead. 

Mr. MacDona tp (reading): 

As president of the National Farmers Union, I wish to state the views 
organization in regard to 8. 2518, 8. 2357, S. 2362, and 8S. 2355, all of which r 
to transportation charges on products in interstate commerce. In regard | 
several other bills which the committee has under consideration, I would appr 
ciate being permitted to file a statement in regard to our position on the 
later date. 

First of all, I would like to indicate to the committee that we in the Nation: 
Farmers Umon have an interest in transportation charges which the farm: 


and which the general public pays. Farmers directly and indirectly pay a greater 


proportion of their income in transportation charges than any other produc: 

Farmers, for example, paid in 1948 more than $90 million freight on fer 
The previous year they paid around $80 million. Since the amount of fe: 
hauled by the railroads in 1948 was over a half a miliion tons less than th: 
the railroads hauled in 1947, it is seen that the farmer, because of i: 
freight rates, had his freight bill substantially increased. 

The same situation exists in regard to innumerable items which th« 
buys. Approximately one half of the farmer’s gross income is accounted for b) 
production expenses, a large part of which are transportation charges. farmer: 
are using more fertilizer, more machinery, more cement, more building materials 
than ever before and are consequently paying a greater proportion of their 
out in freight charges. In 1951 farmers used nearly one third more far: 
and machinery and 50 percent more fertilizer than in 1946. 

Farmers also have a stake in transportation charges levied on items whi 
families consume. After approximately 50 percent of the farmer’s gross is spent 
for production purposes, most of the remainder of his income goes for « 
which are similar to the expenses of families in cities. Consequently, whe: 


rates on grapefruit or other items in the family food bill are increased they add 


to the farmer’s grocery bill. The same of course is true in regard to manufact\! 
commodities which are necessary to support the farm family at a decent stan‘ 
of living. 

During the last few years farmers, as other segments of the populat ! 
keenly the effects of inflation. While farm prices have risen to some extent the) 





hav 
cha 
greé 
to t 
Feb 
R 
fail 
far 
falle 
billi 
inco 
farn 


obje 
alws 
Con 
pur} 


mon 
port 
the. 
to e 
who 

T 
in tl 
then 
offic 
in fy 
atte 
or ¢ 
dists 
exan 

=a 
or i 
whic 
all ¢ 
whet 


purp 


railri 
prot 

TI 
cone 
some 
incre 
Mill 

+7 
dive: 
sider 


ports 
mod 
rails, 
farm 
prod 
item: 
Rs 
that 


[ONAL 
SSIST- 
RMERS 


DOMESTIC LAND AND WATER TRANSPORTATION 993 


have not kept pace with the rising prices of commodities which the farmer pur- 
chases. Several farm products have been selling at relatively high prices. A 
great many more products, however, are selling at below parity prices. According 
to the last issue of Agricultural Prices, 15 of the 23 commodities hsted were, on 
February 15 of this year, below parity. 

Relatively low farm prices of some commodities probably account for the 
failure of farm income to keep pace with rising national income. In 1947 the 
farmer’s share of the national income was 8.6 percent. For the year 1951 it had 
fallen to 5.4 percent. In billions of dollars the farmer’s share in 1947 was 17.1 
billion. By 1951 it had fallen to 14.9 billion. During the same period national 
income rose from $198.7 billion to $276 billion. These figures indicate that the 
farmer’s economic situation is such that he cannot stand the imposition of in- 
creased freight rates without severe hardship. 

We are therefore very much interested in protecting the farmer's right to inform 
objective impartial governmental bodies of this situation. While we have not 
always agreed with the decisions and conclusions of the Interstate Commerce 
Commission, we do feel that the Commission has to a great degree, served the 
purpose which Congress intended by providing a place where all interested parties 
could come and state their case for or against rate increases. 

Our advocacy in regard to a governmental body set up for the express purpose 
of railroad rate regulation stems from the feeling that the railroads tend to “ a 
monopoly. While it is true there are some competitive elements in the trans- 
portation industry, the competitive system does not exist uniformly throughout 
the Nation and in every instance. Certainly, railroad transportation is of concern 
to every American and should be regulated in the interests of the Nation as a 
whole. 

The controversy of course in regard to railroad rates is whether a rate increase is 
in the interest of the general public, of the industry affected, and of the railroads 
themselves. During the last few years, authorities, including various public 
officials, have expressed themselves to the effect that, in many instances, increases 
in freight rates had reached the point of diminishing returns. They also called 
attention to the fact that an increase in freight rates might stifle an industry 
or crush competition in a marketing area where products were transported long 
distances. e ICC has taken notice of these situations in various cases. For 
example, in Ex parte No. 168, sheet 7, the Commission observed: 

“It is now to be taken as axiomatic that increased freight rates do not necessarily 
or invariably result in increased operating revenues. The successive increases 
which we have authorized since June 30, 1946, have brought us to the point where 
all concerned concede that we, as well as the carriers, must consider seriously 
whether further increases now may result in less revenue and thus defeat their 
purpose.”’ 

And on sheet 38 the Commission further observed: 

“But much is shown in the record to the effect that successive increases in rail 
rates had driven, and the cumulated results are now driving, traffic off the rails 
and onto the highways, since in large measure the motor carriers have not in- 
creased their rates proportionately as the rates of the railroads have increased.”’ 

While we think the ICC has been extremely sympathetic to the petitions of the 
railroads for rate increases, in a number of instances the Commission did act to 
protect the interests of growers and of others concerned. 

The railroads on the other hand in asking for increases have shown little or no 
concern for the interest of farmers, shippers, and others. They have even, in 
some instances, brushed aside as a matter of no importance the fact that an 
increase in rates would divert railroad traffic to truck transportation. H.W. Von 
Miller, vice president in charge of traffic, Erie Railroad Co., said: 

‘The increases proposed in our petition dated October 12, 1948, will cause some 
diversion of trafic to other agencies of transportation. * * * Our con- 
sidered judgment is that the threat of diversion of traffic to competing agencies 
on account of increased rail rates is a relatively unimportant matter.” 

An increase in freight rates with resultant decline in rail traffic may be unim- 
portant to the railroad, but it certainly is important to farmers. Many com- 
modities such as fertilizer, cement, and building materials, must be hauled on 
rails, Since charges on fertilizer approach 50 percent of the final cost to the 
farmer, it is obvious that a 15-percent increase might substantially affect farmer’s 
production activities. The same is true in regard to other agricultural production 
items in lesser degree. 

Railroads in asking for the right to set their own rates have told this committee 
that the ICC is too slow and that they must have a rate increase as soon as & 
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wage increase is in sight. They do not mention the fact that the railroads ay 
probably in better condition economically and financially than they have been jy 
years. I call the attention of the committee to an article in the Magazin of 
Wall Street, of February 23, 1952, which contains an article entitled, “[{oy 
Much Improvement Ahead for Railroads.” The writer of this article paint 
rosy future for railways. 

I also call attention to the fact that the surplus of class I railroads increas 
from $2.6 billion in 1939 to approximately $6.4 billion in 1950. Long-tern 
debt declined during the same period from $11.2 billion to $9.2 billion. In addi- 
tion, it is my understanding that savings from the Diesel locomotive progray 
labor costs alone are roughtly half a billion dollars a year. 

To grease the way for automatic increases to meet increased labor costs whic} 
are already being paid for by the modernization program the railroads urg 
approval of S. 2518 which would strip the ICC of its rate-making power and hand 
it over to the railroads themselves. Under this legislation, railroads coy|d 
increase rates on 30 days’ notice with no regard whatsoever for the interests oj 
farmers and shippers. The only restriction that we are able to find in the bill o: 
the dictatorial power of the railroads to increase at will their own rates is on pag, 
3, which says that the ICC upon complaint or on its own motion, may investigat: 
these increases. This seems to us to put the cart before the horse. The i 
vestigation should come first. Farmers and others should be allowed to present 
their case before rates go into effect. 

We believe that the publie interest in the setting of rail rates is paramount and 
while we realize the necessity of an adequate transportation system, we do not 
think the interests of the railroads should come ahead of all industry and agri- 
culture. As indicated before, there are indications that the railroads might in- 
crease their rates if not restrained by some governmental agency to the point 
where they would drive so much traffic into truck transportation that they would 
drive themselves into bankruptcy. 

x ¥ * * * * ¥ 

In conclusion, I urge the members of this committee to take no action on any 
of the bills I have discussed here today. It seems to us that none of them are 
in the interest of the farmer or of the public. We feel that our industrial and 
economic system has reached the point where regulation of industries that tend 
to be a monopoly is more necessary,than ever. Under the threat of war no one 
industry has complete freedom today in setting its prices to the disadvantage of 
the consuming public. This has even been true of farmers. 

Many industries, including agriculture, are subjected to varying degrees of 
regulation. While we do not feel that this regulation should be permanent w 
do feel that it makes all the more necessary the regulation of the railroads. This 
is the worst possible time to remove regulation from the giant railroad industry 
which has showed so little self-restraint in asking for rate increases and so litt) 
regard for other industry and the public. 

Senator Bricker. You mentioned monopoly here. Just where ar 
the fields in which the railroads have a monopoly? Of course, | 
know there are certain terminals where nobody else runs, but if you 
can just give us a lead on what is the monopolistic field wherein the 
railroads are operating today. 

Mr. MacDona.p. I think there are many instances where the 
railroads supply service that no other mode of transportation ca! 
supply. 

Senator Bricker. That is what I want to get at. What are those 
fields? 

Mr. MacDona.p. I would say that between any two large cites, 
where you have only one rail line, that that tends to be a monopoly 
because the busses cannot hope ever to supply the fine service that 
can be obtained on the railroads—in regard to passengers, that is. In 
regard to freight there are certain commodities which lend themselves 
to transportation on railroads very readily—heavy commodities 
and it is of great convenience to farmers and others that they are 
able to utilize these railroads. I grew up in a small town, Senator 
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where even today I understand the great trucking lines do not usually 
go through there. 

It is off the beaten track, but railroads do, and that is the only kind 
of transportation for heavy commodities that is available to farmers. 

Senator Bricker. You are not as bad off as I am. In the place 
where I grew up there is not any place there any more. They had a 
little store and two houses and they are all three gone now and there 
is not a truck or railroad or anything else out there. 

Mr. MacDonatp. These places disappeared during the depression. 

Senator Bricker. This was long before the depression. What | 
am getting at is that the whole regulation program was instituted at 
a time when there was a complete monopoly. In many aspects of 
transportation now there is no monopoly—water, busses, trucks, rail- 
roads. I was trying to get at the point if I could, where a monopoly 
exists yet in rail transportation. I know in a great many commodi- 
ties you could not possibly divert the rail traffic to the roads. You 
could not fill the roads with enough trucks to do it, that is all. 

Mr. MacDonaxp. I understand your question, I think. We feel 
that the bus lines should also be regulated—the common carrier trucks 
and busses, along with the railroads. Those two great groups of 
carriers do constitute a monopoly, or could, | mean, if they wanted 
to get together and fix their own rates. 

Senator Bricker. They could not do that so long as the Interstate 
Commerce Commission has that function. 

Mr. MacDona.p. The Interstate Commerce Commission has that 
function now and that is why I am asking the committee to let the 
Interstate Commerce Commission continue its function. 

Senator Bricker. We are not taking anything away from the 
Interstate Commerce Commission. 

Mr. MacDona.p. I misunderstood the bill then. 

Senator Bricker. They have full power of regulation of setting 
aside rates. 

Mr. MacDonaxp. That would be too late. 

Senator Brickrer. It would not be too late. 

Mr. MacDonatp. Let me put it this way: I feel there should be 
an investigation first before, especially, an across-the-board rate in- 
crease such as the 15-percent one which was asked for. Of course, we 
all know that that is going to affect shippers unevenly and farmers 
and others. The ICC as I recall did make some exceptions, they 
looked into it and they found that in this area perhaps it should not 
be so much, in this area they gave them more, and so on. 

Our impression is that railroads, when they asked for a rate in- 
crease, have not differentiated enough between the different types of 
carriers, the different regions and so on, nor do we feel that they are 
able to, because they cannot be objective, but the ICC is an objec- 
tive, impartial Government agency, presumably, and can make the 
hecessary investigation and provide the public forum where farmers 
and others can come and state their case. 

Senator Bricker. How long do you think the rate increase ought 
to be delayed by the Interstate Commerce Commission if wages and 
prices of materials go up? 

Mr. MacDona.p. I understand that the Commission has been 
rather slow in acting on rate increases. I also understand that the 
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Commission is speeding up its method of passing on these rate |; 
creases, petitions for rate increases. I was qunared in fact a few d: 
ago by one of the Commissioners that they were doing a great | 

to eliminate that time lag, but regardless of that, even if there is 
6 months’ time lag I would be loath to agree to a bill which wo, 
hand over the rate-making power to the railroads in any way. 

We just do not think that they have shown a record for the . 
gories I have mentioned—the farmers, shippers, and others—and | 
differences that exist among different groups, and that is only natur; 
They are thinking of their own business and of increasing their 0) 
revepues, 

Senator Bricker. Of course we have a problem in the transport: 
tion industry in this country. You realize that. Ard there has not 
been any equity money going into the railroads in many, many years 
and the common carriers are not making much ‘money either. 

The Cuairman. Under 8. 2518—and that is a point Iam very much 
interested in 

Senator Bricker. So am I. 

The CuairMan. I have not stated the point yet, und I am going 
to state it: Is it your thought that under S. 2518 the rates can be 
increased sufficiently to bring equity capital into the railroad picture? 

Senator Bricker. I doubt very much if we could do that under any 
circumstances now, Mr. Chairman. 

The Cuarrman. This is the point that 1 want to call your attention 
to: If that is the case, what do we face in the size of these railroad rate 
increases? 

Senator Bricker. There is not very much we can do at the present 
tume. 

The Cuarrman. I tried to bring that out in the hearing when 
witnesses advocating that rate increase were before us. 

Senator Bricker. I think you are going to have to have for some 
time in the transportation business vaahaaniht financing. 

The CuarrmMan. The point that I still want to make is: What is the 
size of those rate increases to be? The witnesses on behalf of 5. 2518 
appearing here have seemed to believe that all the problems of rail- 
roads can be cured by transferrmg the rate-making powers to the 
railroads, and if they are going to be cured, I just wonder what the 
rates are going to be. I tried to find that out on you. 

Senator Bricker. Just exactly what the witness has testified to 
here—I think that is the determining factor. That is what I meant 
when I said there is competition in many fields. Heretofore there 
has not been and there was not when the rate structure was first 
established. I think the witness put his finger on the controlling 
factor in most cases. That is the reason I asked you where the monop- 
oly still is. 

The Cuarrman. There is another point in giving the rate-making 
powers to the railroads: Will they increase the rates on such products 
as the farmer especially needs—fertilizer, cement, coal, shipments of 
wheat and corn and other grains that are largely made for long dis- 
tances over the railroads? Will those rates be increased and will the 
rates on competitive commodities, such as the trucks specialize in, be 
lower? 

In other words, under S. 2518 will there be a general juggling of 
freight rates? 
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Senator Bricker. The Commission has full power to investigate 
and control those. We are not taking that power away at all. 

The CuarrMan. Well, you take the power of reparations away, and 
the investigation will lag perhaps several months, hearings will be 
necessary, and they may be long and drawn-out if we get all the 
facts—and all the facts should be brought in in cases of rate changes. 
It seems to me that some of the witnesses for S. 2518 made a pretty 
good case that rate raises came too far behind the operating costs of 
railroads, and I suggested to them: “Well, what about 10 percent a 
year, and not over that? And what about something in the bill re- 
quiring that rate increases and rate decreases be general in character 
so that the West and South especially would not continue to be dis- 
criminated against?” 

Well, they thought that a 10-percent limit would be pretty disas- 
trous to the railroads. A 10-percent increase annually is a tremendous 
increase in rates, because rail rates now, all freight rates now, are very 
high. The costs of everything are high, and if you continue to boost 
them, I do not know where this thing is going to end. As this witness 
has stated, the point of diminishing returns may be right here with us. 
Well, we brought this witness to testify, and this is not the time for 
Senators to testify. Do you have anything further? 

Mr. MacDona.p. No, sir, Mr. Chairman. Thank you very much. 

Senator Bricker. I think he pin-pointed the problem here. 

The Cuarrman. Yes. He did a good job. We thank you very 
much. Senator Bricker, I wonder if you would take charge. I have 
got to go to the Finance Committee this morning. 


STATEMENT OF R. M. DRYSDALE, JR., EXECUTIVE VICE PRESIDENT, 


FEDERATION FOR RAILWAY PROGRESS, WASHINGTON, D. C. 


Senator Bricker. You may proceed, Mr. Drysdale. 

Mr. DryspaLe. Thank you very much, sir. My name is R. M. 
Drysdale, Jr. I appear here as executive vice president of the Federa- 
tion for Railway Progress with offices in the Railway Progress Building 
in this city. 

(This witness testified on S. 2518, S. 2519, and S. 2829.) 

Mr. Dryspaute. The Federation for Railway Progress was estab- 
lished over 5 years ago as a national association to represent the 
people who own the American railway industry and hold its securities, 
as well as shippers, passengers, employees, makers of railway equip- 
ment, and the general public. Let me emphasize, therefore, that it 
is not as the representative of carrier management that I appear here 
today but rather for the people who own and operate our railway 
transport system and those who use and depend on it. 

The 12,000 members of this federation have followed with interest 
the patient, thorough, and objective investigation of the Nation’s 
transportation problems to which you and your colleagues have 
devoted so much of your valuable time. The first issue in transporta- 
tion today is free pricing and competition—whether governmental 
imterference will continue to thwart the price mechanism as the most 
eflicient regulator of the transport industry, or whether regulatory 
restrictions will be removed and our transportation system be per- 
mitted-to move forward in accordance with the principles of a free 
economy. This issue goes to the very heart of the basic problem we 
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face as a Nation: Are we to go forward as a free people, throwing off 
the bonds of dark oppression which seek to stifle our freedom, or are 
we to follow the easy path of other proud nations before us, backward 
into the abyss of coercive regimentation? ‘That is a question which is 
being raised wherever Americans gather today to discuss their future. 

Never since the earliest days of this Republic has the issue been as 
clearly drawn as it is today between coercion and freedom. It faces 
us on our farms, in our schools, our factories, and in our civil govern- 
ment. And it must be faced as well in the market place for transporta- 
tion services, for it was there that we first began to lose faith in the 
principles by which the progress of this Nation has been achie ved. 
This inquiry mto our national transportation policy, initiated and 
-arried forward so painstakingly by this committee, is a direct mani- 
festation of this national concern for the preservation and strengthen- 
ing of our liberties. 

Mr. Dryspate. It is gratifying, therefore, to note the direct and 

courageous way in whic h this issue has been met, both in the progress 

report pursuant to Senate Resolution 50 and in Senate bill 251s 
Five years ago, I believe it is fair to say, such legislation would never 
have been suggested. Today, we have an actual bill before us fo: 
action. Senator, that is heartening progress. 

I followed with interest the testimony of Mr. Angus MacDonald 
and from his good Scotch name I can sympathize with his concern fo: 
the pocketbook of the farmer. I would like Mr. MacDonald to hay. 
a little concern for my pocket now because just last night I had to pay 
80 cents a pound for some farmer’s butter which I was able to buy 
back in 1939 for 29 cents. I notice he was interested in the railroa 
companies but he was very positive that he did not want to hay 
farmers regulated at all. 

S. 2518 proposes that we do a very simple and modest thing 
back a little freedom to people. That is all it would do—simply 
back a little freedom to the people who furnish us with certain kind: 
of transport service. We are not talking about a great deal of free- 
dom, either—just a little, a little of the freedom we took away fron 
these people many years ago for reasons that are no longer val 
today. Even so, this modest grant of freedom is hedged with restric- 
tions and conditions limiting its use to certain specific situat! 
And untouched and still inviolate are the many and powerful stat 
barriers of the Interstate Commerce. Act erected over the course o! 
years to insulate railway transportation from the healthy climat 
the free market. 

Yet this modest grant, this small kernel of freedom, could do gi 
things for our vital railway industry. It could act as a tonic v 
draft of fresh air clearing an atmosphere stifling with decades 0 
accumulated inertia induced by the lack of the oxygen of freed 
And from this kernel there could grow up once again in this country 
a strong and robust oak of railway transport at the very center of 
free economy. 

Senator, we are for it. And who is there in this legislature who 
would say that freedom is an evil thing? Tell our farmers that they 
should not be free to ask what prices they will for their hard-earned 
crops. Tell the men who build our houses, who make our tractors, 
our trucks, and the clothes we wear that they must submit their 
business judgment to authorization from Washington before they ca” 
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set the prices of their products. Tell our miners that they are not free 
to ask what they believe fair for what they bring out of the ground. 
And tell our lumbermen that no timber can enter our markets without 
a price tag okayed by a bureau of government. And yet that is what 
you have been telling for many years the people who produce railway 
transportation. 

Senator Bricker. The fact that it is under the control bill that is 
about what they do out of Washington now; is it not? 

Mr. Dryspae. That is quite right, sir. We are hoping with your 
assistance that we can get rid of that. What is there peculiar about this 
thing called railroad service which justifies this special treatment? It 
was once thought that railroads had a monopoly of domestic trans- 
portation. If this were ever so, it isno longer. Why, then, continue 
this anachronistic treatment of such an important business activity? 

S. 2518 proposes that under certain well-defined conditions railroad 
companies should be free to adjust the general level of their prices 
without prior approval of the Interstate Commerce Commission. It 
does no more than that. It would not deprive the Commission of its 
present authority to determine the reasonableness of any increase in 
rates, general or specific. 

The Commission, under S. 2518, could investigate, upon a shipper’s 
complaint or upon its own motion, any increase affected under the 
terms of the bill and could modify such increase to prevent railroad 
companies from obtaining excessive revenues as well as to eliminate 
discrimination, preference, or prejudice as provided by the Interstate 
Commerce Act. 

Senator Bricker. I would like to call your attention to what the 
chairman said a moment ago and it is of definite concern to him and 
that is the discrimination as among the various sections of the country 
and also the idea that he expressed a moment ago—and you heard it— 
of the possibility of increasing generally the rates where there is yet 
no serious competition and the depressing of those rates where there 
is serious competition, to drive out that competition. If you take it 
up further in your discussion you do not need to advert to it now. 

Mr. Dryspaue. | think I will touch on that but as I pointed out 
here, Senator, and as I am sure you are aware, S. 2518 does not de- 
prive the Commission of any of its powers to eliminate discrimination. 

Senator Bricker. Just one factor: As I read the bill, as I intend 
the bill and as I think it expresses, that is to do away with the inter- 
minable time lag; is that right? 

Mr. Dryspaue. It gives the people who make railroad transporta- 
tion the privilege of the freedom to price their product generally and 
then let people argue about it afterward. 

Senator Bricker. Go ahead. 

Mr. Dryspate. This is a very modest proposal indeed. It is 
hardly even the completion of the first step toward progress in trans- 
portation which we recommended in the hearings pursuant to Senate 
Resolution 50. Yet we welcome this proposal as important to the 
growth of our free economy. This is the first direct challenge in 
realistic legislative form to the reactionary system of regimentation 
which has been steadily creeping over our whole economic and social 
structure since the passage of the first act to regulate commerce. 

Senator, if farmers want railroad people regulated and do not want 
to submit to regulation themselves I think that is selfish, narrow, and 
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a backward way of achieving progress in any country. As I have 
said many times before, I say again today, the mainspring of a free 
economy is freedom. If we are afraid of the latter then we really do 
not want the former. ‘This bill is a test of our sincerity as well as of 
our fairness. Its sponsors have shown great courage and a keen 
insight into the basic difficulties of our times. If we are not prepared 
to extend this modest grant of freedom to the people engaged in an 
economic activity which is so essential to our defense, our commerce 
and our political and cultural institutions, are we really interested in 
freedom at all? 

Lip service will no longer do. Our faith must be fortified 
concrete acts, not attitudes. The millions of people who own, and 
work for, railroad companies in this country look for action. he 
earning power of their enterprise has long enough been reduced by 
the denial of the freedom enjoyed by other, more healthy industries. 

Your records are full of the sad statistics testifying so coldly to the 
slim pittance which has been the reward of rail-share owners. And 
the workingman knows now as he has never known before that only 
out of earnings can come higher wages and better working conditions. 
Since 1939 he has seen the price of ‘almost ev erything he buys for the 
daily use of himself and his family, including the food that he eats, 
more than double. The company for which he works has to pay 
these same unregulated prices for the tools, equipment, and material 
he uses to produce rail services. 

It is strange that when the people who sell goods and services to 
railroads in a free market come around as buyers of rail services, 
they act as though they never have heard of a free market and insist 
on rigidly controlling rail prices. This is not only unfair, it is short- 
sighted. You just ask the next shipper who comes here to testify if 
he would like to have his customers given the power to suspend the 
prices he charges for his product until a bureau of government can 
determine whether they are just and reasonable and do not afford 
him too much of a profit—let us say anything over 4 percent. More 
freedom in pricing rail services will soon produce better rail service at 
lower prices—and I think that is the answer to the chairman’s concern 
right there—just as the free market is constantly producing bet 
goods at lower prices. No sound and fair-minded businessman, call 
him shipper or call him manufacturer, will deny this. 

This bill by itself will not solve the problem of railway earning 
power, which is at the heart of the transportation problem today. 
No single bill or innovation will. We spelled out a whole series of 
statutory changes and enactments in the previous hearings which we 
recommended as only a modest first step. But S. 2518 will make an 
excellent start toward the solution of that problem and as such should 
have the backing of every person who sincerely believes that men can 
make progress only when free. 

*x * * * ” * * 


Mr. Dryspate. These two bills, S. 2518 and S. 2519, address 
themselves to the problem of general price levels for rail services. 
We support them both and recommend that they be enacted into law. 

But why should we stop here? Freedom in pricing transportation 
services is not just freedom to move the general level upward or down- 
ward. The railroad rate or price structure covers virtually every 
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commodity that is produced or consumed in the United States. Fac- 
tors that bear upon pricing the transportation of these commodities 
are as diverse as the factors that bear upon the production, con- 
sumption, and pricing of the commodities themselves. 

Therefore, free pricing in transportation includes the ability to 
adjust individual rates, so that the transportation of each commodity 
is put on as healthy a basis as its production, purchase and sale. 

S. 2518 and S. 2519 do not provide for the removal of many other 
uneconomic restrictions that thwart railroads—and other carriers, 
too, for that matter—in making individual rate adjustments— 
adjustments which must be freely and promptly made if the constantly 
changing demands of a healthy free enterprise system are to be met 
by modern transportation service. Removal of the more onerous 
restrictions, we believe, is an essential part of any adequate first step 
toward a free price system in transportation. 

Under the system of regulation embodied in the Interstate Com- 
merce Act the advantages of the free market are denied in transporta- 
tion by the power of the Commission to prescribe not only maximum 
and minimum rates, but specific rates, and by the power of the buyer 
of transportation to have the seller’s rates suspended and tested by 
a quasi-judicial tribunal instead of by the market place itself. Other, 
more healthy industries are able to set their prices and market their 
services boldly and quickly. Railroads are not. 

The present structure of rail transportation charges which has been 
developed under the Interstate Commerce Act is based, like the Act 
itself, on a monopoly theory which I have pointed out to be so un- 
realistic at the present time. Under this theory all the available traffic 
is viewed as the total source of the revenues required to support a 
transportation system considered necessary in the interests of com- 
merce and the national defense. 

Rates are then assessed on this traffic in accordance with what is 
really a principle of taxation—that is, the ability to pay—rather than 
on the basis of value and competition. The public interest is sup- 
posedly protected by having this rate determination subjected to the 
tests of a regulatory body—not to the test of the free market, as is the 
case with the prices of most of the goods and services in our economy. 

The result has been to price the railroads out of the market for 
transporting many commodities they can haul more cheaply and 
efficiently than their competitors. ‘‘Monopoly”’ rate making decreed 
many years ago that commodities of high value should take high 
rates, which because of the high value of the article were a relatively 
small part of the sales price. Along came the trucks, and with rates 
high enough to cover their costs plus a good profit, reaped a harvest 
at the expense of the railroads. 

If, as available data indicate, railroads can haul such articles at 
rates lower than the trucks and still cover full costs plus an ample 
profit margin, railroads should be given an opportunity to recover 
the traffic, improve their earnings, and save money for shippers and 
consumers. The rigid system of rate making under present regulation 
prevents this. 

Railroads are efficient movers of bulk commodities. In this they 
are highly competitive with waterways and pipelines. Railroads 
should be free to experiment with multiple carload, trainload, and 
even contract rates. A good many such experiments have been 
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proposed, but only a few of them ever receive the necessary sanction 
of the Interstate Commerce Commission, under the restrictive con- 
cepts which the present law engenders and encourages. 

There are indications, based on encouraging results of experiments 
on a few railroads, that the bodily haulage of truck trailers or truck 
bodies may be profitable for both truckers and railroads, and bene- 
ficial to the public. Why should truckers haul their trailers one at a 
time over congested highways—eventually I hope paying high taxes 
and user charges if they are to reimburse the public for highw ay use 
and damage— ‘when the railroads can offer them a steel. highway, 
free from congestion? 

Indications are that with technical improvements, such as road- 
rail trailers with one axle and steel wheels for rail haulage, another 
axle and rubber tires for highway haulage, the attractiveness to 
truckers of rail haulage of trailers could be enhanced, and the cost 
reduced. Certainly the stimulation of such experiments is of prime 
importance to railroads, to truckers, to shippers, to the motorist who 
is now the forgotten man on our highways, and to the taxpayer who 
is today the No. 1 forgotten man in these United States. 

All transport agencies today are subject not only to the visible 
competition of other transport agencies but to the invisible competi- 
tion of plant decentralization and other transportation-saving meas- 
ures that tend to restrict the total volume of transportation service. 
Our economy needs not only efficient plants but also efficient trans- 
portation so that questions of plant decentralization with less trans- 
portation, versus larger plants and use of more transportation, will 
be resolved on an economic basis. 

At least one large shipper who does business Nation-wide has set 
up a carload distribution and warehouse scheme which permits 
economical rail carload shipment into warehouses in large volume, 
with truck orl. c. 1. distribution. The net result bas been more busi- 
ness for the railroads and lower over-all distribution costs for the 
shipper. Many obstacles to the realization of this scheme were 
created by our system or rate regulation, and it took several vears to 
overcome them. More freedom in transport pricing would hav 
expedited this development to the unquestioned advantage of both 
the shipper and the carrier. 

We cite these examples of pricing and rate problems because th 
runs through all of them a common denominator. New thinkin g 
and imagination in the creation of modern pricing policies are a prime 
requisite to the solution of any and all sue ch proble ms. Better 
mechanical devices and improved methods of rail operation are 
essential but they are only a part. Free pricing is the essential 
missing ingredient. 

Present regulatory concepts make imaginative and bold experi 
mentation impossible except after prolonged Interstate Commerc: 
Commission investigations and, frequently, litigation in the courts 
thereafter. Such restrictions discourage, and often stop, any pro- 
gressive railroad that is willing to go out and do something new for 
its customers, accepting the test of the market place for patronage 
and the test of net revenue for its own profits. 

The management which wishes to stand still for reasons of ine! 
or otherwise, has the perfect alibi that ‘“‘the Interstate C abe 
Commission would not let us do this.”’ This alibi is being used 
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regularly today to shield many railway managements from the just 
retribution of customers and share owners. Perhaps the most 
damaging effect of regulation is this stifling of managerial initiative 
and the encouragement of labor union indifference to the real welfare 
of the industry. ‘Take away the shield of this ‘‘regulation alibi’ and 
you will be doing not only the railroads a great service but the public 
as well. 

The public itself is, after all, the best judge of what is in the public 
interest. And in transportation today the public is protected far 
more by natural economic forces than by the interference of statutory 
regulation. 

The published hearings of this committee pursuant to Senate 
Resolution 50 contain, at page 303, our specific recommendations as 
to a “first step’ toward restoring earning power to railroads through 
a system of free pricing and competition. These recommendations 
still deserve your careful consideration in passing upon the various 
bills before you now. We strongly urge less regulation of railroads 
rather than more regulation of their competitors. 


STATEMENT OF JOHN P. RANDOLPH, GENERAL SOLICITOR, 
NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COM- 
MISSIONERS 


Mr. Ranpoupu. S. 2518 and S$. 2519 can be discussed together. 
Both propose to tamper with section 15 of the Interstate Commerce 
Act. Our association is opposed to both of these bills. 

Senator Bricker. By the word ‘tamper’ you do not mean do 
anything bad, do you? 

Mr. Ranpouiex. That may be a matter of viewpoint. The objec- 
tions to these bills are very well stated in a resolution adopted by the 
Southeastern Association of Railroad and Utilities Commissioners at 
its recent meeting in Atlanta, Ga., on February 7 and 8, 1952. 

Senator Bricker. That involves this discrimination among the 
various sections of the country, that Senator Johnson has been dis 
turbed about. Well, go ahead and read the resolution. 

Mr. Ranpoupu. These are the rate-making bills that we have been 
talking about. 

Senator Bricker. Senator Johnson’s fear was that there might be 
such a rate structure put into effect that would further discriminate 
as against the various sections, southern, southeastern, northeastern, 
and so on. 

Mr. Ranpoupn. Historically we have had that even under the 
regulation of the Interstate Commerce Commission and if you turn 
it over to the railroads, it could be aggravated. 

Senator Bricker. Yes. He is afraid that it would be aggravated. 

Mr. Ranpoupn. I see that possibility, Senator. The resolution 
that was adopted by the Southeastern Association—by the way, that 
area is one of the areas that has claimed to have been discriminated 
against in the past. I will read the resolution: 


il 


Whereas there are now pending before the Committee on I 
eign Commerce of the United States Senate bills 8. 2518 and 
lor radical revision of section 15a of the Interstate Commerc 
enactment of a new section 15a; and 
, Whereas these bills would so amend the rule of rate making and so limit the 
investigation and suspension powers of the Interstate Commerce Commission as 
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S. 2519 providing 
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to negate largely the Commission’s regulatory authority and to delegate the 
legislative function of rate making directly to the railroads of the United States; 
and 


Whereas the enactment of this proposed legislation could result in confusion, 
uncertainty, inflation, irreparable damage to the public interest and the complete 
breakdown of the regulatory process which has built for this Nation the strongest 
transportation system in the history of the world: Now, therefore, be it 

Resolved, That the Southeastern Association of Railroad and Utilities Com- 
missioners hereby unanimously records itself as firmly and unequivocally opposed 
to the enactment of bills 8. 2518 and 8. 2519 or any other similar legislation having 
the effect of limiting, thwarting, or evading the regulatory powers of the Interstate 
Commerce Commission; be it further 

Resolved, That a copy of this resolution be transmitted to each member of the 
Committee on Interstate and Foreign Commerce of the United States Senate and 
to each of the United States Senators from the States represented by the South- 
eastern Association of Railroad and Utilities Commissioners. 

Senator Bricker. Has that been affirmed by the national associa- 
tion? 

Mr. Ranpoupu. Yes 

Senator Bricker. Are you coming to that? 

. > 

Mr. Ranpoupn. In the beginning I stated, Senator, that I am 
appearing here for the national association in opposition to these three 
bills at the direction of President Darby of the association. 

Senator Bricker. Has the national association taken formal action 
such as the Southeastern Association did? 

Mr. Ranpotpx. No. We had no meeting of our association since 
last October. 

Senator Bricker. Has your executive committee? 

Mr. Ranpoupn. No. We have had no meeting of the executive 
committee since January. 

Senator Bricker. So, really as far as any official action is concerned 
you are appearing here on behalf of the Southeastern Association at 
the direction of the president? 

Mr. Ranpotpx. No. I am appearing for the national association. 
Under the constitution of the association the executive officers in 
between meetings of the executive committee and the annual meetings 
of the association have the authority to direct the general solicitor 
to appear on matters of this kind. 

Senator Bricker. I know this is rather forceful language: 
result in confusion, uncertainty, inflation, irreparable damage to the public interest, 


and the complete breakdown of the regulatory process which has built for this 
Nation the strongest transportation system in the history of the world. 


Certainly this committee and the Congress of the United States do 
not want to do all those terrible things. This bill in the judgment of 
the members of the committee, I think, and I know in the judgment 
of the Senator from Ohio, would only do away with the time lag. 
It takes away from the Interstate Commerce Commission none of its 
powers in case of discrimination, none of its powers to set aside rates, 
none of its powers of reparation for unfair competitive rates, and it is 
just to do away with the time lag which has prevented the railroads 
from keeping up with their increased costs. Certainly we want to 
build a strong transportation system and I am fearful that the trans- 
portation system of the country is a bit imperiled at the present time 
by its rate of return. 

The roadbeds are not what they ought to be. You know that as 
well asIdo. The rolling equipment is deteriorating, lots of it becom- 
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ing obsolete. They have done a great job in dieseling the power, but 
I am wondering if the Southeastern Association were influenced by 
their fear of this sectional thing rather than by the real intent of the 
bill. 

Mr. RanpotpH. Just what motivated them, Senator, I am unable 
to say. I have not talked with any of them to any extent since this 
resolution was adopted. This is their language, not mine. 

Senator Bricker. There is no import in the bill, certainly no in- 
tended import in the bill, that it might permit the rails to discriminate 
as against one section of the country in favor of another, and we did 
not intend to limit in any way the power of the Interstate Commerce 
Commission in those cases. That is a separate problem though from 
rate regulation and the individual rates themselves. 

Mr. Ranpoupn. As I proceed here I think perhaps I will partially 
cover what you have in mind. 

Senator Bricker. I did not want to anticipate what you have to 
say. 

Mr. Ranpoupn. Of course the language in the resolution is not my 
language. 

Senator Bricker. I appreciate that entirely. 

Mr. Ranpoupn. Not only is S. 2518 bad from the standpoint of 
permitting carriers to make their own rates without the necessity of a 
hearing first, but it is also bad from this further standpoint. 

One of the principal reasons advanced for this bill is the lag between 
the time when a carrier applies for a rate increase and the time when a 
hearing thereon is completed and the increase finally granted. 

Senator Bricker. That is the real reason, is it not? 

Mr. Ranpoueu. Yes; S. 2518 is purportedly designed to eliminate 
the lag. The reason why the carriers have sought a series of rate 
increases during the past several years is because of inflation or devalu- 
ation of the dollar. This evil and its attendant troubles for the com- 
mon carriers has been well-recognized and efforts are a being made 
to stop inflation—at least that is what we are told by innumerable 
Government officials. 

If inflation is stopped, the lag problem will be at an end; the car- 
riers’ rates will be adjusted to fit their needs and there will be no fur- 
ther need for increases. On the other hand, if inflation continues and 
the dollar is further devalued, then we can expect a series of further 
rate increases. 

Senator Bricker. There is a tremendous lot of truth in what you 
say there, that the rails are at the present time faced with another 
increase. Of course, you know the Government has them at the 
present time and there was a threatened strike or incipient strike last 
week to force an increase. I do not know whether the Government 
has the courage to stop inflation. They can. There is no question 
about it. T hey have got the power to stop it if they do it tomorrow. 
The Government likes inflation. 

Mr. Ranvotpn. | think that is quite true, Senator. 

Senator Bricker. The people are anesthetized to their own 
dangers by constantly bringing on inflation. The very things that 
brought on inflation—the rediscount rates reduced from 7 to 1 per- 
cent, and the cutting of the bank reserves, and the deficit financing, 
and all of those things that brought on inflation, which was a pro- 
moted thing—they killed the little pigs and they plowed under the 
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corn, and all those things to curtail production, and kept forcing 
money into the channels of trade and increasing credit in every way 
under the sun, Government money being spent lavishly here, there, 
and yonder. 

If they would just reverse that they could take care of inflation. 
There is no doubt about it. They are trying to treat the symptoms 
now rather than going to the cause of the disease. 

Mr. Randolph. TI heartily agree with every word you have said. 

Senator Bricker. You may not agree with me when I say they 
have not got the courage to do it. 

Mr. Ranpoupn. I agree with you there. 

Senator Bricker. In fact, I think they like it. 

Mr. Ranvoutpen. I think you are right there, too. S. 2518 is 
patently designed in contemplation of further inflation. 

In view of the laws that have been enacted to control and stop in- 
flation, it would seem inconsistent for Congress to enact legislation 
such as S. 2518 that is designed to cope with a problem which can 
only exist if inflation continues. 

Furthermore, there is some evidence now of a decline in prices. 
If the inflationary trend is reversed so that the national economy 
goes into a period of deflation that reduces the carriers’ costs, can we 
then expect the carriers to promptly and voluntarily reduce rates? 

Senator Bricker. The C ommission could do it, could they not? 

Mr. Ranpoupu. The S. 2518 makes no provision for such an even- 
tuality which is not beyond ‘the realm of possibility. Rate reductions 
are usually foreed by action of the Commission. 

Senator Bricker. That is what I was getting at. They can do it 

Mr. Ranpouen. Carriers’ costs constitute but one of the elements 
that enter into a determination of just and reasonable rates. There 
are other factors of equal importance. ‘To allow a rate increase based 
on one factor alone is a most radical departure from the historic 
methods of rate-making. Whether the trend in rates be up or down 
our association is of the opinion that the Commission should hold 
a full hearing and weigh all factors before a rate adjustment is made 
in either direction. 

Our association sincerely hopes that the committee will not recom- 
mend 8. 2518 and 8. 2519 for passage. 

Senator Bricker. I do wish that if there is a meeting of your 
executive committee—there will not be a meeting of the association 
until winter, will there? 

Mr. Ranpouipn. The annual meeting is scheduled for the 10th of 
November next. 

Senator Bricker. Were these matters discussed at the last meeting 
of the association? 

Mr. Ranpoupnu. The bills were not— 

Senator Bricker. I know, but there was testimony adduced at the 
last hearing to this end. 

Mr. Ranpoupn. Yes; the general investigation and all that has 
been discussed time and time again. 

Senator Bricker. But there was no formal discussion before the 
meeting of the Commissioners? 

Mr. Ranpoupn. Not of these specific bills. They had no oppor- 
tunity. 

Senator Bricker. Was the problem discussed? 
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Mr. Ranpoupn. Yes; the passenger-deficit problem has been dis- 
cussed and we have a special committee that has been working on 
that for a long time in our organization. 

Senator Bricker. Will they present any testimony here? 

Mr. Ranpotpn. Not this time. They have just about completed 
their work and they will have a report which we hope will come out 
at our next annual convention next November. May I say further 
that just a few days ago S. 2829 was introduced. I have had no 
opportunity to consult our executive officers about that bill. 

Senator Bricker. That is more in the nature of a directive than 
anything else. Just an emphasis upon certain things the Commission 
shall give attention to. 

Mr. Ranpvotprn. It is a proposal to extend the provisions of section 
13 of the Interstate Commerce Act to all the other phases of State 
jurisdiction—station abandonments and all those things that the 
States now regulate. 

Senator Bricker. I was thinking of another bill. 

Mr. Ranpoupn. We think it is bad from the standpoint of taking 
away from the States the jurisdiction that they have exercised. 

Senator Bricker. There is no question about that 

Mr. Ranpoupn. | would like to ask the opportunity to submit this 
bill to our executive officers and then file a written statement. 

Senator Bricker. We will be happy to have you do that. It will 
be made a part of the record at the end of your testimony. Thank 
you very much. 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Wash ington, dD. i) Friday, March 21, 198 2 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado, Senator Hunt, and Senator 
Kem. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuatrmMan. Mr. Gurley will be our first witness 


STATEMENT OF FRED G. GURLEY, PRESIDENT OF THE SANTA FE 
RAILROAD 


Mr. Guruey. I am appearing here on behalf of the railroad industry 
generally and the Santa Fe Railroad of which I am president. My 
testimony will relate to two of the bills which are pending before your 
committee, 5. 2518 and 8. 2519. 

I am familiar with the fact that Mr. Franklin and Mr. Davis have 
testified. Mr. Franklin and Mr. Davis have both had long experience 
in the traffic department of their railroads, while my experience, prior 
to becoming president, was almost entirely in the operating depart- 
ment. I shall endeavor to avoid repeating what Mr. Franklin and 
Mr. Davis have said, although some repetition may be unavoidable. 

In the very beginning I would like to make the obvious point that 
the underlying purpose of my testimony is to endeavor to convince 
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this committee that the railroads need a little help. We agree, of 
course, that the public at large and shippers in particular must be 
protected, but I lean to the view that this is the time when the condi- 
tion of the railroads and the earnest desire of railroad management to 
improve that condition entitle them to the most careful consideration 
on the part of this committee. As I see it, this committee, if in its 
wisdom it decides so to do, may establish some standards which will 
have an influence upon the regulatory commission because the Com- 
mission, after all, must handle itself in accordance with its own inter- 
pretation of the wishes of its parent, the Congress. 

As I have studied the problem to which we are addressing ourselves 
here today, I believe we should accept the premise that transportation 
is an important part of our economy. I share the views I have heard 
expressed by distinguished members of the Interstate Commerce Com- 
mission that transportation is fully as important as manufacturin 
and other segments of our economy. 

I think, however, that the conclusion is inescapable that some way 
or another the manufacturing industry and other segments of our 
economy, which are not regulated to the extent that transportation 
is regulated, have fared substantially better financially than has 
regulated transportation. It is with that belief in mind that I have 
looked around and tried to develop a thought or two as to what 
ought to be done about this. 

Regulation of transportation in a country like ours is a pretty 
difficult task. It is indeed a hard task. Nevertheless, it seems to 
me that each and every one of us who have anything to do with the 
establishment of rules or regulations and the manner of functioning 
under those rules should accept the challenge that it is desirable, in 
the over-all p»blic interest, for regulated industry to be financially 
healthy and progressive. It should not lag behind the standards we 
like to think are the American standards. It is axiomatic that 
business must be prosperous before it is truly efficient. It is with all 
of this in mind that I have attempted to approach the problem here 
today. 

Approaching it in that manner it seems fair to say that the pro- 
visions of the existing law have operated in the postwar era of 1946 
to 1951 to deny the railroads an opportunity to earn a minimum of 6 
percent, averaging good years with bad, upon their net investment. 
They have operated so as to set up legal restrictions which have held 
down the rate level to such an extent that the carriers were able to 
earn only 3.54 percent. 

This has occurred during years of unprecedented prosperity and 
during a time when the volume of railroad freight traffic reached 
heights never attained before in peacetime, and on the whole higher 
than in World War I or II. During this time railroad rates were at 
an all-time low in terms of dollars of constant value and in relation 
to the value of commodities transported. 

The two bills, S. 2518 and S. 2509, are designed to correct what has 
been aptly described as the ‘‘too little and too late” policy of railroad- 
rate regulation under existing laws and procedures. In the years 
since World War II, the railroads like other industries have been 
confronted with a steady succession of increases in the wages paid 
their employees, in the prices of materials and supplies which they 
must use in their business and, in taxes, and other expenses. 
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Unlike other industries, however, the railroads have not been per- 
mitted to increase the price of their services sufficiently to keep pace 
with the rising cost of doing business. Each time the railroads have 
applied to the Interstate Commerce Commission for authority to 
increase their rates to cover their increased costs, they have been 
subjected to delays and the increases finally authorized have been 
sanduueate. 

It is imperative that some action be taken to reduce or eliminate 
this time lag. This lag is unfair. Not only. that, it weakens the 
ability of the railroads to meet the heavy burdens which they are 
called upon to assume in times of national crisis like the present. 

Dr. Parmelee has testified about the over-all financial results of the 
past few years and I shall not attempt to duplicate that presentation. 
It is important, however, to record that it has been estimated that 
since World War II, the railroads have lost more than $700,000,000 
in revenue which would have been received if the Commission had 
permitted the increases finally authorized to be made effective 30 
days after the petitions were filed in each of the general rate cases 
which have been described by Mr. Franklin and other preceding 
witnesses. S. 2518 is designaed to reduce this time lag and I shall 
address myself first to this bill. 

I might say that the $700,000,000 figure I have just used is one 
which includes a tax calculation. In chatting with Mr. Fort a few 
moments ago I find that in his prepared statement he is using a 
figure that does not include the tax reduction, so his figure will be up 
above a billion. I make that explanation of it. 

The CHarrMAN. Your figure is after taxes and his is before taxes? 

Mr. Guruey. That is correct. It is important to make the point 
quickly that any one railroad is affected by the condition of the 
industry. By the very nature of the business one railroad cannot 
live independently of other railroads. A manufacturer may live 
independently of other manufacturers. A manufacturer has control 
of his product and has control also of the relations with the customer. 
Not so the railroad. 

A shipper in San Diego, Calif., may secure a bill of lading signed by 
the Santa Fe agent covering a shipment to ‘Portland, Maine, but the 
conditions and circumstances on several other railroads enter into 
the question of service and over-all treatment which finally results in 
either a satisfied or a dissatisfied customer. If he is dissatisfied by 
reason of the over-all treatment accorded his business, each one of 
the railroads which participated in the transaction is harmed even 
though their own service measured up fully. 

You will recall Mr. Franklin’s testimony about the improvements 
the Pennsylvania Railroad would like to make in their train yards in 
the Pittsburgh area and which improvements would enable them to 
render a better service. If one had the time—which I have not— 
a complete story could be developed to show how lack of finances 
has prevented the consummation of plans for physical changes 
designed to provide a better service to the public. 

Perhaps the quickest way to show how the financial condition of 
the industry affects all parts of the country is to discuss the question 
of freight cars. 

At the beginning of a discussion about the question of freight-car 
supply, I colant it is appropriate to say that immediately following 
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the end of World War I, I had an assignment for some 2 years where my 
entire time was devoted exclusively to the expeditious handling and 
the best possible distribution of freight cars. I had opportunity to 
observe the far-reaching effects of a car shortage. I learned then that 
no one can satisfactorily distribute a shortage. It is all very well and 
good to have rules about the distribution of cars. It is all very well 
and good to distribute what cars you have in a fair manner if you are 
able to do that. The point of the whole thing, however, is. that no 
rules of distribution, no attempts to speed up cars will overcome a real 
car shortage. A car shortage remains a car shortage. 

At the cessation of hostilities of World War II, I was president of 
the Santa Fe but I found myself face to face again with the question 
of the adequacy of the supply of freight cars in the country. There 
were many reasons for the conditions “then existing. It had not been 
possible to build new cars to the extent that one would like to have 
done or even to make normal repairs to existing cars during the war 
years. 

Shortage of materials, shortage of manpower, plus terrific pressure 
to keep going with what we had were the principal factors involved. 
It was quite apparent in 1946 that unless a large number of new cars 
were built the car supply would be inadequate. I think most of you 
will remember that it was in 1946 we found it necessary to grant sub- 
stantial increases in the wages of railway employees following which 
the railroads applied for authority to increase the rates to meet the 
added expense. We also encountered increases in the costs of mate- 
rials and supplies. 

Other witnesses have described at some length the delay in the 
handling of that case, and I shall not repeat it. The point to which | 
am addressing myself now is that by reason of the delay much of the 
money which the railroads could have used for buying badly needed 
equipment was drained away in paying for the wage costs. The end 
result of it all was that sufficient freight cars were not ordered in 1946. 

There is not any doubt that the financial conditions resulting from 
the 1946 delay prevented the railroads from ordering cars which really 
should have been ordered. 

In the early part of 1947, car shortages became acute in various 
sections of the country, and particularly in the western section. 
Western shippers became quite exercised. Santa Fe was subjected 
to severe criticism because we were not able to supply the shippers on 
our line with the cars they ordered. We tried to make the point that 
Santa Fe had supplied its reasonable proportion of the total cars 
available for service in the country. 

There was general acceptance of that statement in our territory and 
also among Washington officials, but despite that our customers were 
quite dissatisfied. Everyone was dissatisfied. A subcommittee of 
the Senate Committee on Interstate and Foreign Commerce under 
the leadership of Senator Reed, of Kansas, held hearings. Our gen- 
eral superintendent of transportation appeared before that committee 
in February 1947 and 2 weeks later I appeared before the same com- 
mittee. Still later, a committee of the House under the leadership of 
Congressman King, of California, had hearings and I appeared before 
that committee on May 24, 1947. 

In the year 1948 we continued to have car shortages. We had 
car shortages also in the year 1949, although that shortage was not 
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as severe. One of the reasons it was not so severe was that the level 
of economy was lower in 1949 than it was in 1948. Then came the 
Korean affair in the middle of 1950. We have had car difficulties 
practically ever since, but it is fair to add that since Korea one of 
the difficulties about freight-car supply has been the inability to 
secure the steel we need. There is no doubt in my mind, however, 
but that the real reason for the car shortage has been due to the lack 
of sufficient money in the industry to do all the things which were 
needed. 

Now I have tried to steer a rather consistent course with reference 
to this question of car supply. In the first place, 1 have been con- 
vinced for a long time that there were not enough cars in the country, 
and we have seen to it that we purchased our full proportion. I mean 
by that that Santa Fe has purchased its full proportion. I repeat 
that as to that particular statement there is agreement in the country 
and among the people who have studied it. 

Second, I have tried to do what I could to secure rules and prac- 
tices which would stimulate the purchase of cars in the first place 
and also speed up the movement and equitably distribute the cars 
we had. I have always supported increases in the regular per diem 
rate. I have supported a bill to give the Interstate Commerce 
Commission authority to assess penalty per diem during periods of 
car shortages. 

[In connection with the matter of penalty per diem, it is fair to say 
that there are many people in the industry who do not agree with 
me. There is much about it I do not like myself, but I thought 
it held forth some promise of being helpful in connect‘on with car 
distribution so I supported it. 

I have advocated rather radical rules covering the matter of car 
distribution. .I would place great emphasis upon distributing cars 
during a car shortage so that railroads receive a supply of cars in 
proportion to their total ownership. It is fair to say that if the 
emphasis should be placed upon that quite substantially, it might 
be unfair to some shippers. At least that argument is made. My 
answering argument has been that if the emphasis is placed upon 
distribution according to ownership that that fact within itself might 
be a substantial stimulant to securing additional cars. 

The fact remains, however, that we do not have an adequate car 
supply. I have the firm conviction that the outstanding reason for 
the failure to have an adequate car supply in the years since the 
cessation of hostilities in the summer of 1945 has been due to fear 
and lack of confidence on the part of railroad management. 

We must eliminate fear and lack of confidence. What is required 
of railroad management is courage; what is required for courage is 
confidence; and what is required for confidence is reasonable assur- 
ance of fair treatment by public authority. 

My support of S. 2518 is because it outlines a definite course of 
procedure which would be helpful in overcoming these lags or de- 
lays. 

I was present at the time Mr. Franklin testified. I heard the dis- 
cussion between Mr. Franklin and Senator Johnson about the matter 
of discrimination. There was a feeling that a burden of proof was 
being imposed upon the Commission when perhaps the railroads should 





1012 DOMESTIC LAND AND WATER TRANSPORTATION 


carry the burden of proof. The Senator expressed some fears that 
under the language of the bill some communities might be damaged. 

Among the communities he used to illustrate the point, he men- 
tioned the town of Pueblo, Colo. We have a definite interest in 
Pueblo. We do not want to see anything happen which would 
adversely affect the community. We are probably the best customer 
of the biggest industry in Pueblo, namely, Colorado Fuel & Iron 
Works. We buy more rail from that company than we buy from 
any steel company in the United States. I think our terminal at 
Pueblo, recently built at the cost of some few million dollars, is one 
of the most modern terminals in the country. I mention those things 
to indicate that we have a definite interest in Pueblo and in its future. 

As I indicated earlier, I am not a traffic expert, but I do know that 
a railroad cannot live unless it has traffic, that there will not be 
traffic unless the regions it serves prosper and the regions cannot 
prosper if they are throttled by some artificial restrictions or if they 
are discriminated against by reason of a rate structure. 

Surely, we want no part of anything which produces an unjust dis- 
crimination. We do not seek to place upon the Commission a burden 
of proof which fairly should be carried by us. Since Mr. Franklin 
testified | have been discussing the possibility of discrimination and 
also the burden of proof with some of my associates, and while 
imagine there are more ways than one to move up on those points, | 
have the following suggestion to make: 

Add the following language to S. 2518: 


In any such investigation by the Commission, upon complaint or upon its own 
motion, the burden of proof shall be upon the carriers as to any question of the 
reasonableness of such rates, fares, and charges, or as to any question of unjust 


discrimination or undue prejudice because of the exemption from increase in 
whole or in part of any particular commodity or particular class of traffic, or 
because of variation in the increase made on particular commodities or particular 
classes of traffic from the increases made in rates, fares, and charges generally. 
The burden of proof as to any question of unjust discrimination or undue preju- 
dice shall likewise be upon the carriers in any region, district, or other appropriate 
group, wherever such carriers shall have made larger increases in their region, 
district, or group than those made by carriers in any other region, district or group. 

The Commission shall give precedence to any such investigation over any other 
matters pending before it. Nothing in this section shall be construed to limit the 
right of any shipper to reparation under any other provision of this Act. 

It must be realized, of course, that correction of the time lag in 
general rate-increase proceedings is only one step—although a badly 
needed one—toward the goal of providing the railroads an opportunity 
to earn revenues sufficient to enable them to continue to provide 
adequate and efficient service in war and in peace. 

No matter how promptly rate increases may be granted, the 
desired objective cannot be attained if the railroads are not granted 
an opportunity to earn sufficient revenues so that full advantage can 
be taken of all new technological developments in improving and 
advancing the art of transportation. The railroads are not being 
accorded such an opportunity under present standards of rate making, 
and S. 2519, the other bill which I want to talk about, is designed to 
correct that situation. 

In the twenties, the railroads did fairly well under a rule of rate 
making which gave the Commission a mandate to permit them to 
earn a fair return on investment. In 1933, however, the mandate 
was withdrawn and specific reference to a fair return on property 
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value was eliminated. The specific mandate was replaced with a 
rule reciting the things to which the Commission should give due con- 
sideration in the exercise of its power to prescribe just and reasonable 
rates. Among the things required to be considered was a new factor. 
The Commission was expressly directed to give consideration ‘‘to 
the effect of rates on the movement of traffic.’ 

In the depression years with this rule of rate making in effect, the 
Commission severely restricted the efforts of the railroads to improve 
their earnings by upward adjustments of the general rate level. 
In that period it was said that the railroads could not “hope in times 
of*economic depression to earn a normal return,” but the hope was 
held out that in times of prosperity the railroads would be “given an 
opportunity to earn more than a normal return.”’ 

Unfortunately, however, in recent years of business activity the 
railroads have not been given such an opportunity. It will be seen, 
therefore, that although they shared the burdens of the depression 
with agriculture and industry generally, the railroads have not shared 
the benefits enjoyed by other segments of the economy in the postwar 
years under the present rule of rate making as interpreted by the 
Commission. 

Senator Kem. Mr. Gurley, could I interrupt you to ask you a 
question? To what extent has that been due to the fact that some 
of your traffic has been taken by other means of transportation? 

Mr. Guruey. I do not think that I can answer that as a precise 
mathematical question, Senator, but I would say that as a by-and- 
large matter it has not been due to the cause you mentioned. There 
is always, of course, the question of competition, some traffic going 
to somebody else which you would like to have go your way. But I 
am quite clear in my mind that that has been a relatively small 
part of the difficulty that I am addressing myself to. 

Senator Kem. Do you feel that the railroads in the years ahead are 
going to be able to hold their own against other means of transporta- 
tion? 

Mr. Gurury. By all processes of logic, I think the answer is 
unquestionably “‘yes.’’ Of course, Senator, it is a pretty complex 
question. You may recall that some 2 years ago I was one of the 
witnesses who appeared before this same committee under hearings 
held pursuant to S. 50, in which we tried to present some of the 
reasons as we saw them why other forms of transportation found 
themselves in a position to establish rate levels which logically they 
should not be in position to establish. 

Now, it is a very complex question, as. I have indicated. But if 
you will address yourself to transportation in its simplest possible 
form, namely, to move something from one place to the other with a 
minimum of effort and cost, if we could ever get the principles of that 
thoroughly fixed in our minds, then the railroads would do better 
than they are doing today in the competitive struggle because I am 
perfectly clear in my mind that from the standpoint of the physical 
aspects of transportation moving something from one place to 
another—and that is all there is to it—we have not anything yet shown 
upon the horizon which equals the railroads. 

Senator Kem. In view of that competitive situation in which your 
industry finds itself, is there any indication in your mind that you are 
reaching a point of diminishing returns when you increase the rates? 

96736—52——-66 
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Mr. Gurury. I do not think so. I do not think so. I think that 
you can get a pretty fair appraisal of your question when you consider 
the fact that the outstanding difficulty with which the railroads are 
confronted today is their inability to get enough cars to handle the 
business people want to give them. When you have not got enough 
cars to take care of the business that people want to give you, it is 
perfectly clear you have not yet arrived at the point where they are 
taking more away from you. 

The CHarrMAN. That is too short a view. There is always a fluc- 
tuation of cars. I cannot remember when there have not been periods 
of car shortages. Like President Gurley, one time I was in chargesof 
the car distributors’ office on the Chicago, Burlington & Quincy, west 
of Omaha. I know in those days we had periodic shortages of cars. 
Then we had periods when all the side tracks in the whole State of 
Nebraska were full of cars—empty cars. 


I don’t think that you can use that as any test. It is too short 


range. When President Franklin was before us the other day he 
waxed enthusiastic in his predictions of contmued prosperity of rail- 
roads. I do not know whether he was whistling in the dark. I kind 
of think he was. Certainly imcreasing rates with the competitive 
picture as it is, with the truck lines and other means of transportation 
ready to move in, I do not think that you can dismiss the point that 
Senator Kem has raised about diminishing returns. I think it is more 
serious than you contemplate. Ido not think that raising the rates is 
going to be the permanent cure. 

I think that the railroads have found one very fine remedy for their 
troubles, and that is the great change in their motor power that has 
taken place, the conversion to Diesels, enabling them to haul longer 
trains. They have made important changes in traffic specifications 
which is a long-term investment. Those things are very important; 
they are very constructive. Raising. rates is not constructive. 

It is an exceedingly desperate measure. Maybe the situation has 
arrived when something desperate needs to be done but I am very 
dubious about it. The witness has talked about cars and blames the 
shortage of cars on the failure to have railroad rates increased. I know 
that there are two things that the railroads do whenever the storm 
clouds appear. 

About the first thing they do is lay off all their section hands, and 
closely allied with that is the cancellation of all orders for the construc- 
tion of equipment. I am not criticizing them for that. They are 
compelled to do that. Those charges are about the only changes that 
they can reduce. 

The car shortage is something I will not say is unrelated to railroad 
rates but it is not too closely related to railroad rates. In the period 
which the witness is discussing, the period between the close of World 
War II and the beginning of the Korean war, the railroads canceled 
their orders for building of cars, canceled them wholesale. As the 
witness has stated, some of the western railroads have perhaps had 
more cars built than their volume of traffic would require, on the basis 
of the traffic over the whole country, and the eastern railroads hogged 
the freight-car equipment and denied it to the west. That was one of 
the problems. 

In spite of everything that Colonel Johnson at the ICC did to 
have more equipment and freight cars built—he kept warning the 
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railroads, as did Senator Reed, pounding them on the back to get 
them to let more orders for freight cars all during that period—the 
railroads did not do it. They went right out and canceled their 
orders; canceled them right in the midst of prosperity. 

As I said, maybe they had to. Maybe they could not avoid it. 
But I think it is a little far-fetched for the witness to come in here 
and tie the shortage of freight cars to a low level of railroad rates and 
a lag in increased rates. I presume that the Santa Fe, like most 
railroads, purchase their freight cars now through insurance trust 
arrangements whereby the insurance companies build the cars and 
the railroads lease them. 

I presume that is the way you acquire most of your cars. While 
repayment for the use of those cars perhaps does fall upon the rail- 
roads and on railroad rates, the fellow who really pays for those cars 
is the shipper. If the Sante Fe Railroad or any other railroad does 
not have sufficient cars and they lose traffic thereby, they could, if 
they had those cars or had them on order and if they were purchasing 
them from the insurance companies, be paying their own way with 
the traffic that the railroads are losing because they do not have the 
cars. It is a big problem, the car shortage, and the use of freight 
cars and equipment generally. 

I know it is a very involved matter, and the distribution of cars 
and the hogging of cars, is an involved matter, under the present 
arrangements. This might in part be cured by additional per diem 
charges for cars and increased rates for the service of cars. 

I thank the witness for letting me inject these thoughts which are 
in the form of a question, although not so couched. 

Mr. Guruey. Senator, I attempt to come to grips a little later in 
my prepared statement with one of these questions about the matter 
of rates as those rates are affected by the competitive feature. I 
think I will not attempt now to respond to your remarks on that 
except to say this: that as you have indicated, this is a pretty com- 
plex question. It is not subject to oversimplification. My earnest 
plea and my firm conviction is that the best way to resolve it, the 
best way to get it answered, over and above the over-all question 
which is involved in some of the presentations under 5. 50, is to allow 
the freedom of action to which | devote myself in a few minutes, to 
the practical test that will give the answer. 

You may be more right than I, although at the moment I think that 
the present situation in the car situation does give you an immediate 
answer. I do not say that for the long term of the future the question 
of car supply may be quite as ready an answer as it is at the moment. 

But I do say that as of the moment you have not reached the point 
where your rates are taking too much traffic away from them when 
your current problem and the problem that you have had for the past 
few years has been supplying the vehicles to transport the business 
the man wants to give you at yourrate. Tomorrow, surely, something 
else might come along. 

The Crarrman. The point that I am trying to make is that we 
ought not tie railroad rates to a flush economic period. We have to 
have a long-range basis for this. Many of us hope that the Korean 
war will be over. 

Mr. Gurury. God bless us, so do I. 
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The CuarrMAN. Perhaps a period of better international relations 
will follow, and this period of wild inflation we have passed through 
following the Korean struggle may change and take the other turn, as 
it always has in our economic history. We have ups and downs. 
There are periods of inflation and periods of depression. I do not 
like to talk about depression, but from what I understand, production 
in this country is rapidly approaching the level of consumptiv: 
demand in almost all lines. I see the papers are saying now that 
there is plenty of steel for all automobile manufacturers, and plenty 
of steel for all of the industries which use large amounts of steel 
There is a change in the air right today. 

We are catching up. The point may well be made that railroad 
rates should have he increased along about 1950 and if they had the 
railroads would be in much better shape. But whether to increase 
them now with reduced traffic and greater competition in sight all 
along the line in transportation, whether that will bring us to a point 
of diminishing returns such as Senator Kem has mentioned, I would 
not be too sure. I do not think that your answer is adequate when 
you say that the test is our present car shortages. 

I just do not think that is the answer. 

Mr. Guruey. Senator, I hope you do not think that I have at- 
tempted to say that the answer that we have car shortages is the 
answer for the future. 

The CuarirmMan. No, but that was your answer to Senator Kem when 
he asked about diminishing returns. You said our proof is that we 
cannot fill all the orders that we have for cars; there is a car shortage, 
therefore there is no such thing as diminishing returns. 

Mr. Guruey. No, sir, I think you misunderstood me on that. 

The CHarrMAN. The point that I am trying to make is that that 
might be an answer for today; it might not be an answer for tomorrow; 
it might be a very short-range answer. Certainly it is not a long- 
range answer. That is the only point that I am trying to make. 

Mr. Guruey. If there is any time that my reply either to you or to 
Senator Kem indicated that I thought the question of car supply was 
anything other than a short-term answer, I would like to correct it 
now. I thought, in replying to Senator Kem, that I made that point. 
If I did not, I do want to make it, that I regard the future as something 
that has to be faced by the best business managerial brains we have 
in the industry, and all I am pleading for is the opportunity for free- 
dom of action with such intelligence as we have. 

If that intelligence will not measure up, then it is just too bad for us 
I arn just pleading for the chance to exercise that judgment 

Before | go on tomy prepared statement, there is just one other little 
thought I think I would like to state about this matter of car supply. 
I said, I think, in my prepared statement a few moments ago, that it 
was a matter of fear and lack of confidence that had brought the 
railroad management to the point that they did not do what some 
people thought they ought to do. I was one of those who was lining 
right up with Commissioner Johnson and some others on beating around 
and raising Cain to get the cars ordered. 

The CuarrMAN. I know that you were. 

Mr. Guruey. I think any man who sits as an executive of a large 
corporation, when fear or lack of confidence gets to working on him 
as to whether he can make the grade on this commitment for additional 
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cars, there is nothing that works on you any harder when you try to 
sleep nights than that lack of confidence. If we could just get around 
to where people could go forward with a little more confidence, I am 
sure that you would have a much better result now. 

Creating confidence in a man’s mind is not the easiest thing in the 
world. It, too, is a complex thing. But believe you me, as you face 
in all the directions that you have to face in running one of these 
major-sized companies, if you begin to get shaky in your judgment and 
you begin to get worrying about paying the bills on the first of the 
month, you do some things that are not really what ought to be done. 

That is the only point which I want to make. Shall I go on now? 

The CuarrMan. Certainly. 

Mr. Guriny. One of the best indications of the failure of the rail- 
roads to share in these benefits is the sharp decline in the ratio of 
railroad freight revenues to the wholesale value of the commodities 
transported. This ratio was 8.43 percent in 1939 and 7.26 percent in 
1941; but by 1950 it had dropped to 5.55 percent. In the postwar 
period the return on investment for the railroad industry has averaged 
only about 3% percent. In 1951 the return was 3.65 percent. This 
poor showing was made in a period of high business activity when 
railroad traffic was at peak levels. 

These unfavorable results are certainly due in part to meager rate 
increases. The increases sought by the railroads have been consis- 
tently whittled down in spite of the fact that their return on invest- 
ment in the postwar period would have been less than 6 percent even 
if all their petitions had been granted in full. 

I think the Commission has been largely influenced in these general 
rate increases by their interpretation of the degree to which the Con- 
gress expects the Commission to go in exercising a judgment about the 
effect the increases proposed by the railroads would have upon a 
diversion of traffic to other forms of transportation so that the benefits 
of the proposed increases would not be realized. Of course, decisions 
such as this are a proper subject for management which is conducting 
the business and responsible for its success or failure. 

Since the beginning of time, there have been differences of opinion 
between the supplier of a service and the purchaser of a service as to 
the value of the service. When you ask anyone to determine what the 
value of his own service to society may be, you ask him the most 
profound of human questions. Nevertheless, the fact remains, in 
my opinion, that there should be the greatest possible freedom of 
action on the part of the one who supplies the service to put a price 
tag on it which will be acceptable to the one who purchases the 
service. 

In connection wlth the railroad business, I think it must be conceded 
that the experienced traffic officers and other executives of the rail- 
roads should not be deprived of the opportunity and, I might add, the 
responsibility for making such decisions. If increased rates should in 
fact cause the diversion of traffic to competing forms of transporta- 
tion, our own self-interest will assert itself. 

This is but another way of emphasizing the point I made earlier in 
my presentation, namely, we believe that the time has arrived when, 
in all justice, some emphasis should be placed upon a plan of pro- 
cedure which will allow the managers of the business reasonable 
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opportunity to exercise authority according to their best judgment in 
a field where they carry very great responsibility. 

The Cuatrman. If you will permit an interruption there—and I do 
not want to interrupt you if you prefer to go ahead—that preceding 
paragraph would indicate that the railroads, should they be given the 
privilege of fixing rates, might some time reduce rates. Certainly 
you are not serious about that, are you, that the railroads ever could 
reduce rates? 

Mr. Guruey. Oh, surely. 

The Cuarrman. If times indicated that they were losing too much 
traffic to competing lines, they would reduce rates? 

Mr. Gurury. Surely. Surely I mean just that. 

The CHatrMan. After you reach a high standard of wages and other 
high standards of living, you could reduce rates? This idea of reduc- 
ing prices under present conditions is no longer in the control of any 
industry. There was a time, of course, when industry could reduce 
prices. But they have a very difficult time doing it now unless they 

_ through mass production or some other constructive means, do 

, because labor is not going to be reduced. The cost of materials is 
oe going to be reduced, because labor in other lines is not going to 
be reduced. 

Therefore, if at some future time you reduce rates, you are going 
to go in the red. 

Mr. Guruny. That calls for this exercise of judgment in any 
specific case which I have been addressing myself to. I do not believ: 
that you can cover it by a generalization. I think that you have to 
look at this matter of proper rate structure on any particular com- 
modity at any particular time in the light of the actualities of the 
situation, and then if you are going to stay in business and if you are 
going to stay out of the red, vou have got to be smart enough to 
come up with the right answer. And if you are not smart enough 
to come up with the right answer, you are going out. 

Now, that right answer will, in my opinion, even in the face of the 
inflationary trend, cause you under some circumstances to reduce 
your rates on certain commodities. I doubt that we are going to go 
into a period of a blanket reduction on anything because, like you, 
I do not think that we are going to liquidate the labor gains in this 
country. I do not anticipate that at all. But of course there are 
advantages to come from new technology. 

The oor Such as Diesel engines and increased tonnage in 
freight cars, better rails, better equipment, all that :sort of thing. 
That is the point that I have been trying to make. I consider them 
constructive steps, and I repeat again that I look at rate raising as 
sheer desperation. 

Mr. Guruery. I think you know me well enough to know that | 
do not need to labor the point that I am a believer in new ideas and 
new technology. I would like to say that while I do not think rate 
raising is desperation, it is undesirable, there is an advantage to come 
from these new technologies we have been talking about. Let me 
go back a bit. In 1929, Senator, we thought that was a pretty fair 
year in the railroad business, and up until October 1929 it was sup- 
posed to be a pretty good year in business generally. But in the 
year 1951 the Santa Fe moved 100 _percent more revenue ton- miles 
than it moved in 1929. It moved 79 percent more passenger-miles 
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than it moved in 1929. We handled that business within five-tenths 
of 1 percent with the same pumber of employees that we had in 1929. 
So there you have a pretty striking demonstration, it seems to me, 
over a reasonable period of time, of the advantages that can come 
from the new technologies if you are able to finance them. 

In that same period of time the w ages of those 65,000 employees 
and it is rather remarkable, it was 65,000 in 1929 and it is 65,000 in 
1951—increased 145 percent. But that greater volume of business 
was moved with the same number of employees. To me that is a very 
striking demonstration of the advantages of new technologies. 

The Cuatrman. It certainly is phenomenal. 

Senator Kem. Mr. Gurley, I am very much interested in vour 
statement on page 13, that there should be the greatest possible 
freedom of action on the part of the one who supplies the service to 
put a price tag on it which will be acceptable to the one who purchases 
the service. 

As I understand the theory of our regulation of public service cor- 
porations, it is that these companies exercise what is in the nature of 
monopoly, and that the purchaser of the service has no real alternative 
as to whether to buy it or not. He has to have it. The rate is regu- 
lated by the Government in the public interest. Would you suggest 
that we depart from that theory that has been so long followed in our 
regulation of all public service companies, all public utilities, and 
adopt a theory that the managers of the utility, of the property, 
will fix the rates, and if the purchasers continue to buy the service at 
the rate fixed that that would be the onlv criterion that need be raised? 

Mr. Guriry. Let me answer that this way, Senator: The point to 
which I am addressing myself now is not where it is a oie of 
monopoly. Rather it is quite the reverse. It is the acceptance of 
the fact that, since the earlier days of regulation, when monopoly 
was the overshadowing thought, it has now come to be a question 
where competition is quite the dominant note. The very point to 
which I am addressing myself now—and I will cover it more thorough- 
lv—is that in. the exercise of that very nicely balanced question of 
judgment as to what is the proper price tab to put on a commodity 
in a competitive market, that judgment is being exercised altog hther 
too much in my opinion by the Commerce Commission rather than 
being exercised by the people i in positions such as mine. 

Senator Kem. Your point is that the changing conditions in the 
transportation industry should prompt us to reexamine the theory of 
the railroads and the rate structures. 

Mr. Gurury. | think it should prompt you to do this: First, not 
deviate at all from the final authority being in the regulatory com- 
mission. I am perfectly content for our actions and our rates to be 
subject to that examination. 

Senator Kem. The final authority is in the legislature. 

Mr. Gurury. True. 

Senator Kem. The Commission is just an arm of the Congress in 
regulating rates. 

Mr. Gurury. Lt me state it over again, please. First, I do not 
advocate any change at all in the basic idea that the Congress should 
have charge of the regulation of commerce between the States. We 
get that inthe Constitution. I am not suggesting adeviation from that. 
All I am seeking that you remove from your mandate to the Com- 
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merce Commission that it should exercise its judgment as to what is 
the proper price tag to put on something in a competitive situation. 
If I may go on and read just a little, Senator, I believe that you will 
get my point a little clearer than if I extemporize. If I do not clear 
it up when I get through, in about three more minutes, I will answer 
it again. 

Senator Kem. Take the language “the greatest possible freedom of 
action.’ 

Mr. Gurtey. I am not good at any language, particularly my own. 
This is but another way of emphasizing the point that I made earlier 
in my presentation, namely, we believe that the time has arrived when, 
in all justice, some emphasis should be placed upon a plan of pro- 
cedure which will allow the managers of the business reasonable 
opportunity to exercise authority according to their best judgment in 
a field where they carry very great responsibility. 

Charles L. Dearing and Wilfred Owen addressed themselves to this 
question in their book National Transportation Policy published by 
the Brookings Institution, which was based in part on a study made 
at the request of the Hoover Commission. Ac cording to Dearing and 
Owen: 

In final analysis the Commission took the position [the referene2 here is to pre- 
war general increase cases] that it could discharge its statutory standards for 
maintaining “just and reasonable”’ rates through no other process than by weigh- 
ing the carriers’ revenue needs against ‘‘the probable effect of increases of th. 
existing rates upon the future movement of traffic, as developed by consideration 
of the ability or willingness of individual shipping interests to meet such increased 
costs.’’ All important revenue cases presented to the Commission in the postwar 
period have involved identical issues. And the Commission has continued to 
function as a board of directors for the railroads in matters affecting general rat 
policies. 

* * * * * * * 

In the final analysis, then, the Commission does not grant as a matter of right 
the prerogative of private management to exercise its own business judgment or 
matters which the Commission admits can be decided only by the application of 
“‘wise administrative policy and judgment.’”’ On the contrary, the carriers ar 
permitted to translate their business judgment into general rate policies only 
through the process of convincing the Commission that such managerial judgment 
are sound. 

If for some reason spokesmen for the carriers fail to convince a majority of the 
11 commissioners that a particular rate proposal will not contribute unduly either 
to inflation or deflation; will not divert traffic to the railroads’ competitors; or 
will not unduly offend public opinion, the record shows that the Commission will 
substitute its judgment for that of management and adjust the rate levels accord 
ingly. 

It is our thought that the circumstances touched upon by Messrs. 
Dearing and Owen are attributable in part to the provision in the 
present rule of rate making—section 15a of the Interstate Commerce 
Act—that the Commission shall consider “‘the effect of rates on the 
movement of traffic.” S. 2519 would amend section 15a to eliminate 
this provision. 

2519 requests the Commission to consider the need of the carriers 
for revenues sufficient to maintain sound credit, attract equity capital, 
take advantage of technological improvements and advance and 
improve the art of transportation. I think this is a reasonable re- 
quest. 

The railroads cannot put themselves in position to be looked upon 
with respect and admiration by modern America unless they have 
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the assurance of adequate finances so they may have the confidence 
that is produced by reasonable capital and adequate credit. 

Dr. Parmelee’s testimony and exhibits explain that their working 
capital is being exhausted. It has declined from $1,659 million in 
1945 to $495 million by the end of October 1951. They are being 
forced to incur increasingly heavy equipment obligations at increasing- 
ly higher rates of interest to purchase needed equipment. Outstand- 
ing equipment obligations increased from $773 million to $2,260 
million by the end of 1951. 

Figures on the return on net worth earned by various classes of 
business, published annually by the National City Bank of New York, 
show that in the four postwar years—1946-49—the average rate of 
return on net worth earned by railroads was only one-fifth that earned 
in wholesale and retail trade, only one-fourth that earned in manu- 
facturing, in mining, or in service and construction industries, and 
less than half that of regulated industries supplying electric, gas, and 
communications public Utilities services 

These conditions should be corrected. I do not think they can be 
corrected until there is a more liberal rate policy. S. 2519 is a step 
in the right direction. That concludes my prepared statement, 
Senator. 

The Cuarrman. Senator Hunt, do you have any questions or 
suggestions? 

Senator Hunt. I have a few comments and questions, Mr. Chair- 
man. Mr. Gurley, since World War II and especially since the 
Korean incident, we have observed one increase in wages following 
another at rather rapid intervals. I have especially in mind coal and 
steel. We do now have regulatory bodies with reference to estab- 
lishing rates of pay to labor and to all help in steel and coal industries. 
There were two items, coal and steel, that are used universally just 
as much as the services of your railroad are used. I think we all 
know that in recent years there has been some sort of a general 
understanding as between the steel companies and their employees and 
the coal mine owners and the unions with reference to how much 
increase shall be given in wages, and at the same time how much 
shall we increase the cost of coal and the cost of steel. It does seem 
to me from your presentation this morning that we have identical 
situations there with your situation in the railroad in that I cannot 
understand why you do not have the right to increase your rates at 
the same time as the wages of your employees are increased, the same 
as we are having now in coal and steel. 

That I think is really the gist of what you are saying to us, is it not? 

Mr. Gurury. Yes, I think it is, Senator. You see, while during 
war periods we get what I would characterize as wartime control 
measures, nevertheless the nonregulated industries such as steel and 
coal find themselves in an entirely freer condition than the railroads. 
They have a very high degree of freedom of action in periods other 
than during the war-controlled period. 

During a war-controlled period I think it is perfectly fair to say 
that the procedures set up temporarily are nothing like the procedures 
which were set at the beginning of 1887 and whic h finally culminated 
in a situation where it is my very considered judgment that we ought 
to take this new look at things. 
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I think when you ask for a new look at things that is perfectly nor- 
mal, times have changed, conditions have changed, and I think it is 
part of our over-all ob igations as citizens and holders of office to take 
a new look. I think, if 7 may philosophize here just a bit, I think this 
over-all thing is a kind of a three- -way question. I think it is up to 
people in positions such as mine to lay before you the facts as we see 
them and express the opinions that we have been attempting to 
express. 

I think that naturally it is your turn to express the responsibilities 
and policies that you have as members of a powerful committee. You 
have to decide what are the rules of the Commission and that the 
Commission has to go ahead and do its job. At best it is a pretty 
painstaking route and we will never get the freedom of action in my 
opinion in the railroad business that the coal people and the steel 
people have. As I said in my prepared statement, Senator, I think 
it is a challenge to all of us to try to see that a business, which the 
Government has decided to regulate, does not finally arrive at a point 
where it is not doing as well by reason of that regulation as the un- 
regulated businesses. 

There is always going to be a difference as to whether I am as good 
a president of my company as Ben Fairless is of United States Steel, 
but other than those exercises of judgment and the question as to the 
respective ability of the administrator, the outstanding difference is 
regulation on the one hand and nonregulation on the other. At least 
that is the way I see it. 

Senator Hunt. As I understood your statement, due to the lags 
that you must submit to between the time of the increases and the 
time that the Interstate Commerce Commission gets around to grant- 
ing your rate increase, it has amounted to some $700,000,000 the w ay 
you figure it. What is the average time lag between a rate increase 
and an increase in your rates? 

Mr. Guruey. | do not know whether I can answer that or not. | 
will make my answer as to what the average has been since the end of 
World War IT. If that answer is not fairly close, I would like to be 
corrected. I would say that taking all the cases we have had, [I would 
think that the average lag has been around 8 months. I would like 
to check that. 

The CuairmMan. Do you know when the application was made that 
is now pending? 

Mr. Guruey. It was started in January 1951. Then it was 
modified, then it was decided and reopened, but in one form or another 
it started in January 1951. 

The CHarrMan. And it is still pending? 

Mr. Guruey. It is still pending. 

The CHarrMan. An answer is anticipated soon. Get your average. 

Mr. Guruey. I confess that was pulled out of the air. Let me 
supply that later. Not quite out of the air, but it was pretty rough 
guessing. 

The CHarrmMan. Very well. 

Senator Hunv. What is your shortage of cars as of today, Mr. 
Gurley? 

Mr. Guriry. There has been a study made within the last week or 
10 days, participated in by the DPA and others. I was told yester- 
day that they came up with a figure of 75,000 cars short as of the 
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moment. That does not go far from my own personal opinion. You 
might also, if you want to, multiply that by 6,000 to get at the cost. 
$6,000 a car is a pretty fair, rounded-out figure for quick calculation 
purposes. ‘That will take up to about $450,000,000 or $500,000,000. 

Senator Hunt. You could have purchased around 150,000 cars 
with that $700,000,000. 

Mr. Guruey. That is right. 

Senator Hunr. Let me ask you this: Does the Interstate Commerce 
Commission have any rules or regulations with reference to what type 
of tonnage both the railroads and the truck lines can or cannot accept? 

Mr. Gurury. No, I think not. 

Senator Hunt. Do you have the privilege of refusing certain types 
of tonnage if you want to? 

Mr. Guruery. | think not. I think probably a movement of a 
circus is one thing that we do not hold ourselves out to on a tariff. 
But by and large, it is perfectly safe to say that the railroads take 
anything at any time for any destination. The trucks and the others 
do not do that. I am getting a little thin here on law, but I will tell 
you my understanding. My understanding is that under existing law 
a common carrier by truck is not obliged to truly be a common carrier 
of all sorts of business as a railroad. If I am incorrect, will you correct 
me on that, Mr. Fort? 

Mr. Forr. Do you want me to correct you now? 

Mr. Guruey. Yes. 

Mr. Forr. I think the fact doubtless is true that common carriers 
by truck are able to avoid to a large extent commodities that they do 
not wish to carry. 

The CuarrmMan. He is unable to avoid it? 

Mr. Forr. Is able to avoid it to a large extent. 

The CuarrMan. The way he does that, it is not through any escape 
in the law, as I understand it. He just never gets around to hauling it. 

Mr. Guruey. He never gets around to publishing a tariff, too. 

The CHarrMan. It is in the tariff and the law requires a common 
‘arrier to haul everything, but the truck hauler comes along and 
says, “I will be here next week or next month,” and never gets around 
to it, whereas the railroad has a freight office and accepts whatever 
is offered to it at the freight office. 

Mr. Gurury. That is correct. 

Senator Hunt. The point that I wanted to ascertain is, by rule or 
regulation of the Interstate Commerce Commission, are both the 
trucks and the railroads directed and compelled to accept whatever 
freight is offered? 

Mr. Guruey. I think that is true of the railroads. Although f have 
a little different opinion about the obligations of the trucks. 

Mr. Forr. A common carrier by truck is not necessarily a common 
arrier of all commodities, or a common carrier between all points. 

The Cuatrman. They have different certificates. 

Mr. Forr. That is right. 

The CuHarrMan. Some certificates are different from others. 

Mr. Forr. That is quite true. 

Senator Hunr. One other question, if I might ask you with reference 
to lowering rates. You do have that authority at the present time, 
do you not, within certain limits, to meet competition? 

Mr. Guriey. That is right. 
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Senator Hunt. If you feel it advisable, you can lower the rates. 

Mr. Gurury. Within the limitations that you prescribe, yes. 

Senator Hunt. When freight originates with you for the first time, 
ou have the privilege of making that rate and later getting approva! 
y the Interstate Commerce Commission, is that right? 

Mr. Guruey. That is correct. 

Senator Hunt. That is all that I have. 

The Cuarrman. I was interested in the conversion of that 
$700,000,000 of revenue that you did not get into freight cars. Of 
course, there would be a little matter of taxes that would have to come 
out of that, although you said that yours was after taxes. If you got 
$700,000,000 that would be net, I presume, in your figure? 

Mr. Guruiry. That is correct. 

The Cuarrman. The information that I have been trying to get 
from these witnesses who have appeared on behalf of S. 2518 is this, 
and I will ask you this question. I have not been able to get an 
answer yet, or at least what I consider a satisfactory answer. If 
S. 2518 is enacted, which transfers the rate-making power from the 
ICC to the railroads, if that is put into effect what will be the 
increase in general freight rates that will be asked? I notice you talked 
about 6 percent on depreciated investment as you called it. If that 
is the amount that you want to earn how much would the rates have 
to be increased to net you that 6 percent, that is, 6 percent after taxes 
and all of the other deductions that might be made from it? What 
I have been trying to find out is what is this ideal rate that you have 
in the back of your head? Is it a rate increase of 50 percent? Just 
how much is it? Or have you figured it out? I have been trying to 
get this information from several other witnesses. As I say, I have 
never been able to get it. I do not care whether you answer now or 
whether you give me a reply later if you care to. 

I know it is a difficult and involved problem. I think that this 
committee ought to know what these railroads have in mind if they 
are going to be given this revolutionary privilege which they are 
asking. 

Mr. Guruey. Senator, I could not right out of my mind tell you 
what particular increase in rates would produce the goal that we set 
up as that to which we aspire, namely, to get a sum of money which 
represents a so-called 6-percent return. That has been the ambition 
of the railroads for some while. Six percent as you know has been 
found in many cases as being a reasonable return to public utilities. 
I think that as we face that question we must, of course, reckon with 
the matter of competition. We are not so naive as to fail to recognize 
that competition is something that is a part of the American scheme of 
things. We are not so naive but what we realize that if we set a rate 
of $1 for a given service that we might as business managers find that 
we would be better if we reduced that to 90 cents. While I suppose 
we could give you a statistical figure that would answer your question 
as to what percentage of increase would be required to produce a 6 
percent return, goodness gracious, Senator, no one could say that any 
railroad is going to do just that, because we, after all, function in the 
competitive atmosphere of the market place. 

The CuartrmMan. But in your paper you have complained about the 
rate of interest that you are able to earn on your depreciated invest- 
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ment. Rather, that was in Mr. Fort’s testimony. I will withdraw 
that. 

Mr. Guruey. If you do not mind it gives me an idea to reply. We 
are complaining here, Senator, because of two things. First, that 
there has been so much time elapsed to allow us to put in a rate in- 
crease that subsequently proved to be quite all right in the competitive 
market place. We are complaining also that when it comes to what 
is the proper rate in the market place that our own judgment is not 
being allowed to prevail to the extent that we think competition in the 
marketplace suggests. 

Those are the two things about which we complain. We have to 
give in the market place. Whether we ever earn 6 percent or not will 
be determined there. I would say in brief summary that what we 
seek here is the opportunity to stand as a free man in the market 
place to the greatest extent we can stand as a free man, and compete 
for that business. 

Senator Kem. In that connection, Mr. Gurley, if you are accorded 
this greatest possible freedom of action, would you want to retain the 
advantages that have been granted to you on the theory that your 
rates are regulated in the public interest? For instance, the privilege 
of taking property by the rate of eminent domain and the privilege 
of being protected from undue competition by governmental author- 
ity? Would you expect to retain in your new life in the market place 
those advantages that have been given to you? 

Mr. Gurury. My gracious, Senator, it never occurred to me until 
you asked the question that this matter of what I would consider the 
relatively narrower concept of how to go about charging for services 
rendered carried one into those fields. Certainly I do not advocate 
any change in that. I have suffered under the convenience and 
necessity theory a little bit. You know I tried to get down to your 
town of St. Louis and got tapped lightly over the head with a hammer. 
So I lost that. But that is all right. 

Senator Kem. Other railroads were protected by what was decided 
to be unfair competition. 

Mr. Guruey. I do not quarrel with that theory. I just did not 
like the decision. 

Senator Kem. In my lifetime the Sante Fe Railroad built across 
the State of Missouri and exercised the right of eminent domain to 
do that. 

Mr. Guruey. You are not that old. 

Senator Kem. Yes, I am, I remember that. It was about 1892, 
was it not, or 1893? 

Mr. Guruey. We will let it go that way. 

Senator Kem. It seems to me that there is a lot in what you say, 
if you do not mind my saying so, in this idea of changing times and 
the necessity of taking a new look at the situation. But at the same 
time it does not seem to me that the railroad companies should con- 
tinue to enjoy these privileges that they have been granted under our 
law on the theory that their rates of service were regulated in the 
common interest if they are going to obtain a new freedom of operating 
in the market place, as you say, as their own interest indicates. 

Mr. Gurury. I do not know where I would stand on a complete 
new look on these points that you raise. I would say that so far I 
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have been approaching this thing that this new look could be taken 
at the rate provisions within the framework of the structure we have 
on other points. I really do not krow what my opinion would be on 
this convenience and necessity philosophy. I will say that by nature 
I am one of those fellows who is perfectly willing to stand on my 
feet. Nevertheless, these are pretty profound questions that you 
tossed at me. At the moment I cer tainly am recommending no 
change in that. 

Senator Kem. Of course the question that you tossed at the com- 
mittee is a profound one. 

Mr. Gurtuey. It certainly is. No doubt about that. 

Senator Kem. It strikes at the very foundation of our economic life. 

Mr. Guruey. You are right, it is a profound question. 

The CuatrMan. We thank you, Mr. Gurley, for your appearance 
here. 

Mr. Guruery. I thank you for your courteous treatment. 

The Cuarrman. We got a great deal from your appearance and 
your statement here. It was a fine statement. 


STATEMENT OF J. CARTER FORT, VICE PRESIDENT AND GENERAL 
COUNSEL, ASSOCIATION OF AMERICAN RAILROADS 


The Cuarrman. Mr. J. Carter Fort. 

Mr. Forr. Mr. Chairman and members of the committee; for the 
record, I should say that my name is Carter Fort and that I am a 
lawyer with offices and residence in Washington, D.C. 1 appear here 
for the Association of American Railroads, of which I am vice president 
and general counsel. That association, as you know, is a voluntary 
organization of railroads including in its membership carriers operating 
about 95 percent of the total mileage in this country and having operat- 
ing revenues in the neighborhood of 95 percent of the total railroad 
operating revenues. 

My testimony will deal chiefly with four of the bills now before 
you, two of which are closely related and should, I think, be treated 
together. These two bills are S. 2518, a bill designed to avoid the 
intolerable time-lag which occurs in adjusting railroad-rate levels to 
rapidly increasing railroad operating costs, and S. 2519, a bill which 
would amend the rate-making rule in section 15a of the Interstate 
Commerce Act in such manner as to confirm the intent of Congress 
that railroad earnings should be adequate. 

The third bill to which I shall address myself particularly is S. 2356, 
sometimes called the operating rules bill and at other times less 
accurately referred to as the railroad communications bill, and the 
fourth bill is S. 2355, a measure dealing with contracts covering trans- 
portation of Government shipments at reduced rates. 

Before taking up these four bills, I should say a few words in 
general comment on the series of bills relating to transportation 
which are now pending before you and which have been set for hearing 
at this time. 

In all there are some 38 of these bills, according to my last count, 
a number of which were introduced after the hearings had begun. 
Some of the bills are of great and basic importance to the railroad 
industry; others are of considerable significance and still others are of 
less consequence. 
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In preparing for this hearing it has been necessary for us to make 
a somewhat selective approach. Manifestly, we could not, within 
reasonable time limits, undertake a complete or satisfactory showing 
as to all of the bills and, therefore, we chose as the subject of our 
oral statements those bills which appeared to be of the greatest or 
of the most immediate and urgent importance; 18 bills have been 
dealt with in our oral testimony, some more elaborately than others, 
and in that connection we have produced 10 witnesses. (S. 2518— 
S. 2519; on March 6, Mr. Walter S. Franklin; on March 17, Mr. C. 
McD. Davis and Dr. J. H. Parmelee; on March 21, Mr. F. G. Gurley 
and Mr. J. Carter Fort. S. 2349-S. 2754; on March 10, Mr. Joseph 
G. Kerr. 5S. 2354-S. 2363-S. 2365; on March 14, Mr. David I. 
Mackie. S. 2357-S. 2745-S. 2752-S. 2753-5. 2351; on March 18, 
Mr. J. C. Gibson. S. 2742-S. 2743-S. 2744; on March 19, Mr. 
Gregory S. Prince. S. 2829; on March 19, Mr. Sidney S. Alderman. 
S. 2356-S. 2355; on March 21, Mr. J. Carter Fort.) 

Among the bills which were not discussed in oral testimony by 
our witnesses there are certain ones as to which we are not now in a 
position to express views but as to which we may wish to make some 
showing later, in the event such bills are to receive serious con- 
sideration by your committee. 

As an example of bills of this kind I mention S. 2781, introduced 
by the chairman on March 4 after the beginning of the hearings and 
described as a bill “to amend the Interstate Commerce Act in order 
to prohibit all carriers and freight forwarders subject to such act 
from using any undue or unreasonable discrimination in supplying 
transportation under such act.’’ We have not as yet had an oppor- 
tunity to give this bill the consideration which it should have. 

There is another bill to which I should refer although it falls in a 
different class from the one of which I have just spoken. TI have in 
mind S. 2782, also introduced after the beginning of the hearings. 
Among other things, this bill would apparently eliminate all of the 
existing limitations on the authority of the Interstate Commerce 
Commission to establish through routes. 

The subject-matter of the bill is of intense interest to many, if not 
all, railroads and I merely wish to suggest that your committee will 
desire to give the railroads an o} pportunity to be fully heard before 
any action is taken on the bill. li would seem likely that individual 
railroads or groups of railroads will desire to present their views at 
length after they have had a chance to study the measure and make 
arrangements to appear. 

Mr. Chairman, that is a bill which prebablv we as an association 
would make no appearance on because there might be a difference of 
interest as between our members; but individual lines I know would 
like to be heard on it. 

The Cuarrman. Of course these bills have come in late and we 
recognize that you have to have time, and time will be given. All 
that you have to do is ask for it and we will give vou time to reach 
an opinion on it. 

Mr. Fort. Thank you very much. This brings me back to S. 2518 
which, as I have explaine 1d, proposes a remedy for the delays in making 
general adjustments in rail rates to meet rising railroad operating costs, 
and S. 2519 which would amend the rate-making rule of section 15a 
of the Interstate Commerce Act. Both of these bills are directed 
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toward the same ultimate objective. They are designed to overcome 
a deficiency or defect in the existing statute, as it has been and is 
being administered, which is undermining the system of transportation 
regulation. 

We have already brought before you four witnesses on these bills: 
Mr. Walter S. Franklin, president of the Pennsylvania Railroad: 
Mr. C. McD. Davis, president of the Atlantic Coast Line; Mr. Fred G. 
Gurley, president of the Sante Fe; and Dr. J. H. Parmelee, vice 
president of the Association of American Railroads and director of 
the Bureau of Railway Economics. 

They have presented our case very completely. Little has been 
left for me to say at this stage of the proceeding. I would not be 
justified in taking your time for unnecessary repetition. Accordingly, 
what I shall say will not purport to be a comprehensive coverage of 
our case but will be more in the nature of supplementary and rather 
scattered comment. 

A situation has developed, particularly during the recent postwar 
years, and particularly with respect to the railroads, which is fraught 
with danger to the public interest i transportation as well as to the 
interests of the railroads and their shippers. There has been a practi- 
cal breakdown in effective transportation regulation. 

In order to be effective, regulation must accomplish the purposes 
of the National Transportation Policy as declared by Congress. The 
existing law, as administered and applied, has failed to do this. It has 
resulted and is now resulting in railroad earnings so manifestly and 
strikingly meager and inadequate as to thwart and defeat fundamental 
objectives of the National Transportation Policy. 

Those objectives are to “‘foster sound economic conditions in trans- 
portation * * *,” to promote ‘‘adequate, economical and eflfi- 
cient service * * * in transportation * * *” all to the end 
of developing and preserving a transportation system adequate to 
meet the needs of commerce of the United States and of the national 
defense. 

These purposes cannot be achieved, and I do not think there will 
be any disagreement about this, if railroad earnings are to be kept on 
a starvation level such as now prevails and has prevailed throughout 
the entire postwar period. 

Congress has recognized “that preservation of the earning capacity 
and conservation of the financial resources” of the railroads “‘is a 
matter of national concern.” That is the language of the Supreme 
Court of the United States quoted from the Texas and Pacific Railway 
Company v. Gulf Colorado and Santa Fe Railway Company (270 U.S. 
266, 277). It is unnecessary to speak at this time of the complete 
dependence of our general economy on railroad transportation or of 
the even more important fact—recognized by every responsible 
military leader—that in national defense satisfactory railroad service 
is of an importance equal to that of guns and munitions. 

Neither shall I labor the point here that insufficient railroad earn- 
ings over a considerable period of time must mean in the long run, 
not only inferior service, but also high transportation charges. 

In the six postwar years ending in 1951 the railroads have earned 
an average of only 3.54 percent per annum on their depreciated invest- 
ment. If the Interstate Commerce Commission rate-making value 
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is to be used as the base instead of depreciated investment, the 
difference is not significant. The average return for the 6-year post- 
war period would then become 3.85 percent. May I interpolate 
there that that valuation of the Commission I think is obviously too 
low. It takes no account at all of reproduction value and it reflects 
many Other faults. ‘These depressed earnings occurred in a period 
of general prosperity and of great industrial activity—a period during 
which the volume of railroad traffic has been exceedingly high. 

Dr. Parmelee, who appeared before your committee on March 17, 
testified at length and in detail concerning the deplorable railroad 
earnings and the resulting unsatisfactory financial situation of the 
railroads. I will not repeat what he stated, although later I may 
wish to high light certain features covered by his testimony. 

At this time I shall turn to the cause or causes of this sorry financial 
showing in the railroad industry. Since the beginning of World War 
II railroad wages and the unit cost of materials and supplies which 
the railroads buy and use have risen swiftly and almost continuously. 
The cumulative increases have reached a staggering amount. As 
Dr. Parmelee’s tables X and XIII show—they are in this record 
there has been an increase in every year since 1939 in the average 
rate of pay of railroad workers and also in the average unit prices 
paid by the railroads for their materials and supplies. 

I do not mean by that, Mr. Chairman, that there has been a wage 
movement every year, but the average rate of pay for each of those 
years has been higher than the vear before. Between 1939 and 
January 1952 the average straight-time rate of pay for railroad labor 
increased by 144.6 percent and the average unit price of railroad 
materials and supplies increased by 129.7 percent. These railroad 
wage increases came about through the operation of the processes of 
the Railway Labor Act and generally have reflected settlements pro- 
posed by governmental authorities. 

During the same period when railroad wages were increasing by 
144.6 percent and unit prices of railroad supplies and materials were 
increasing by 129.7 percent, the average ton-mile revenue received by 
the railroads increased only about 40. percent, although the average 
increase authorized in freight rates was somewhat more, or about 68 
percent. 

Mr. Chairman, [ do not know whether there is any occasion to 
explain that difference between the 40 percent increase in the per-ton- 
mile revenue and the 68 percent increase in authorized freight rates. 
[ think you understand why that difference is to be found. One 
reason is this: The States have been slow in some instances in author- 
izing an increase in intrastate rates up to the level of the interstate 
rates. That has held the increase in the actual per-ton-mile revenue 
behind the authorized increase in rates. Moreover, there have been 
adjustments after each of these general rate increase cases, as was 
contemplated by the Commission, with the result that the rates have 
not gone up the full amount of the authorized increase. 

In addition, there has been over the period of years some change in 
the consist of traffic. Less than carload traffic is a smaller proportion 
of the total traffic than it was in the past. As a result of all those 
circumstances and others, the increase in the per-ton-mile revenue has 
been less than the increase in authorized rate levels. 


96736—52——67 
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The CuatrMaNn. But I am sure that you do not mean to infer in this 
testimony that if wages increase 144 percent, freight rates shoul 
increase 144 percent. That is just one of the items, one of the factors 

Mr. Fort. There would not necessarily be any exact relationshi; 
there. Nevertheless this disparity is a very striking one. You see. 
railroad labor costs are about 50 percent of the total operating reve- 
nues. So if you have an increase of 144 percent in an item that repre- 
sents 50 percent of your total revenues, it is a very significant factor to 
be considered. There is not a mathematical relationship, but there 
is a very important one, nevertheless. 

The CHarrMan. That is what I meant; there is no mathematica! 
relationship. It is a factor, but it is not a conclusive factor. There 
are a lot of other factors that you would have to take into considera- 
tion. You would have to have a whole table of factors in order to 
prove your point. 

Mr. Forr. That is correct. Of course, when you take railroad 
materials and supplies which I have also mentioned, and add that to 
your wages, you have the great bulk of your costs right there. 

The extraordinary disparity between the increases in railroad-unit 
expenses on the one hand and the increases in rates and in revenue 
per ton-mile, on the other, tells its own story. 

Another approach may be helpful to a ready understanding of what 
has happened during the postwar years. In 1951, with the labor rates 
and unit prices of materials and supplies then prevailing, the operating 
expenses of the railroads were $4.1 billion more than they would have 
been if during that year there had been in effect the labor rates and 
unit material and supply prices that prevailed in 1939. But the 
revenue received by the railroads in 1951 was only $2.9 billion more 
than it would have been if they had received in that vear the same 
average ton-mile revenue and the same average passenger-mile rev- 
enue and the same mail pay and other rates and charges that they 
actually received in 1939. 

Is that comparison clear, Mr. Chairman? It indicates how much 
more rapidly our costs have gone up than have our revenues. 

It seems entirely plain that the poor financial condition of the 
railroads in the postwar years has been due to the inordinately low 
rate levels which they have been required to maintain during that 
period. 

These depressed freight-rate levels have been due to two factors 
First, the permission of the Interstate Commerce Commission fo! 
such general rate increases as have been authorized has been so long 
delayed after the impact of the increased operating costs that very 
large amounts of railroad revenue have been irretrievably lost; and 
second, the increases in rates which were finally authorized have been 
insufficient in amount. 

Far the greater part of the increases in railroad operating expenses 
that have occurred since 1939 took place after 1945. Wage rates 
increased only 26.1 percent up to 1945 but increased, as I have already 
pointed out, 144.6 percent by January 1952. Similarly, the average 
unit prices of railroad materials and supplies increased only 32.2 per- 
cent up to and including 1945 but by January 1952 they had increased 
129.7 percent. 

The volume of railroad traffic increased sharply between 1939 and 
1945, thus making it possible to keep the freight rate level sub- 
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stantially unchanged during that period except for a short time in 
1942 and 1943 when a relatively small increase in rates was in effect. 
With the close of World War II, however, traffic volume ceased to 
expand and actually turned down, although it remained at record 
peacetime levels. However, wage rates and unit prices for mate- 
rials and supplies continued to climb after the end of the war, and 
at an accelerated pace as I have shown. 

In April 1946, it became evident that the railroads must apply 
to the Interstate Commerce Commission for permission to make a 
general increase in their rates. An application for this purpose was 
filed in April 1946. Since that time, and throughout the postwar 
vears, the railroads have been before the Commission almost without 
interruption in an effort to obtain authority to raise their rate levels 
for the purpose of offsetting the progressively increasing operating 
costs. 

After prolonged delays, as to which Mr. Franklin and Mr. Davis 
testified at length, the Commission granted a number of general 
rate increases from time to time during the postwar years. The 
fact that those increases were in each instance long delayed and 
insufficient in amount is hardly open to question. If this were not 
true how could it be explained why during this period the railroads 

earned an average return of only 3.54 percent, although their traffic 
voles set new peacetime records and _ their operating efficiency 
advanced in an extraordinary manner as Dr. Parmelee so convinc- 
ingly demonstrated when he appeared before you? 

The simple fact, as we see it, is that the existing system of trans- 
portation regulation has proven over and over again during the 
postwar per iod that it is unable to cope with ra pidly changing eco- 
nomic conditions and rapidly rising price levels aa Operating costs 
such as have prevailed during that period and may continue to 
prevail for an unpredictable time in the future. 

When I speak of the present system of transportation regulation, 
I mean the existing statute as applied and administered by the 
Interstate Commerce Commission. 

In the light of this experience, the only possible remedy seems to 
be amendment of the statute. Every other possible source of relief 
has been resorted to over and over again without success. As I have 
said and reiterated, the existing sy stem of regulation has had a 6- -year 
test since the war at a time when business activity has been high, 
when prosperity has been widespread, and when railroad traffic has 
been extremely heavy. 

During that time we have been before the Commission constantly 
under petitions seeking permission to adjust our rate level to meet 
continuously increasing operating costs, but never have we been able 
to come anywhere near accomplishing the necessary result. We have 
always been a long lap behind. By the time a general rate increase 
was authorized to reflect one round of increased wages or increased 
prices for supplies and materials, some year or so after the wage or 
price increases had been in force, another round of cost increases 
was already under way or had actually occurred. 

In 1946, the railroads earned a return of 2.75 percent on depreciated 
investment; in 1947, 3.41 percent; in 1948, 4.24 percent; in 1949, 
2.86 percent; in 1950, 4.23 percent; and in 1951, 3.70 percent—an 
average for the 6 vears of 3.54 percent. Estimates indicate that the 
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return for 1952 will be even less than that for 1951, unless permission [nese 
should be granted for a general increase in the rate level. 
The Cuarrman. That depreciated investment, has that fluctuated - Dec. : 
from year to year or has that been pretty well stationary? i ons | 
Mr. Fort. It fluctuates some from year to year. Ted: 
The CuarrMan. What is the amount? Twenty-five billion dollars? Dec. | 
Mr. Fort. Twenty-five billion dollars plus at this time. It is Dee. | 
about 7.8 percent higher than the last evaluation that the Interstate Pen: 
Commerce Commission put upon the railroads for rate-making — 
purposes. lek | M 
The Cuarrman. The depreciation referred to here, is that the ee 
depreciation that is taken by the railroads for tax paying purposes? in : 
each 
Mr. Fort. That is the depreciation recorded on the books under neal 
the Interstate Commerce Commission system of bookkeeping and 000.4 
accounting. That does not necessarily control in tax matters before $25. 
the Internal Revenue Bureau. TI 
The CHarrMan. It is arrived at in a different way—entirely sep- olin 
arately? dn) 
Mr. Fort. That is right. ‘ani 
The CHarrMan. Does it take into account the equipment it reduc "es will 
and the equipment that is purchased through the insurance companies? T 
Mr. Fort. Which? The tax or the other? hee, 
The CuarrmMan. This depreciated capital. shoal 
Mr. Fort. I do not know, but Dr. Parmalee is in the room and . aoe 
does know. Shall I ask him for an answer? ; Mor 
The CuarrMan. Do not bother about it now. Just go right ahead, as 
unless Senator Kem has a question. 1" 
Mr. Fort. I shall refer a little later in my testimony to the fact M 
that this depreciated investment does not take into account the high T 
reproduction prices that prevail today. You will remember that Mr. to k 
Franklin said that the Pennsylvania Railroad depreciated investment S 
account is about $2% billion but that it would cost about 6 to 8 billion \ 
dollars to reproduce the property. ain 
The CHarrMAN. You mean replace the property? Sie 
Mr. Fort. Yes, sir. 1 
The CuHarrmMan. I remember that. The only point that I was N 
trying to make is that you are making a comparison of percentages ie 
and there is nothing to show here what it is based on, the de prec inated tie 
investment. If it is stationary, and you say that it is approximately of a 
stationary—that it does not reflect replacement costs—that is under- ena 
standable. I think that explains it. That would throw additional oat 
light on your previous statement. o's 
“Mr. Fort. I can give you those exact figures if you would like to hn A 
have them. re 
The Cuarrman. I think we ought to have them in the record over raih 
that period of time at least. 1 would like to have them beginning T 
with 1939 up to 1952, inclusive. \ 
Mr. Fort. Mr. Chairman, I shall get those figures before the sina 
morning is over and submit them for the record. said 
(The document is as follows:) bac 
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Investment in railway property used in transportation service, after accrued deprecia- 
tion and amortization, class I roads and their nonoperating subsidiaries 
Dee. 31, 19: $23, 016, 834, 710] Dec. 31, 1946. $22, 548, 967, 331 
Dec. 31, 23, 168, 227, 950} Dec. 31, 1947 22, 891, 188, 451 
Dee. 7 . 23, 300, 631, 239] Dec. 31, 1948___ 23, 624, 386, 717 
Dec. 3 1942 23, 404, 194, 095! Dee. 31, 1949 _ 24, 028, 408, 760 
Dec. 31° 1943____ 23, 654, 529, 995| Dec. 31, 1950_____ 24, 591, 861, 642 
Dec. 31, 1944._ __- 23, 396, 921, 589} Dec. 31, 1951_______ 1! 25, 463, 000, 000 
Dec. 31, 1945_.--- 22, 606, 513, 846 
1 Partially estimated. 


Mr. Fort. You asked me to put on the record the depreciated 
investment figure for each year since 1939. I have those figures for 
each year, as “of December 31 of each vear from 1939 to 1951. De- 
cember 31, 1939, it was $26,016,000,000; December 31, 1950, $24,: re - 
000,000; and the figure which is estimated for December 31, 1951, 
$25,463,000,000. So there has been some change, as you indic aad 

There are many other indexes—and I speak of other than the rate 
of return that | mentioned—of the critical financial condition in which 
the railroads find themselves and of the inadequacy of their earnings, 
some of which I shall refer to later, but I think that what has been said 
will serve present purposes. 

The CuarrMan. You heard the question that I asked Mr. Gurley 
about how much we are going to have to boost the rates to reach that 
ideal, or whatever ideal you have. If it is not 6 percent, what is the 
percentage? Would you try to have some sort of estimate on that on 
Monday? 

Mr. Forr. I can tell you all I know about it right now. 

The Cuarrman. You do not have any way that you can—— 

Mr. Forr. If you want a mathematical estimate. 

The Cuarrman. No, I just want a considered estimate. I want 
to know what the shippers of this country are likely to be up against 
if S. 2518 is enacted into law. 

Mr. Forr. Let me say this, and it may throw some light on what 
you have in mind. If it does not you can ask further questions that 
I can try to answer on Monday. 

The Cuarrman. All right. 

Mr. Forr. We are now before the Interstate Commerce Commis- 
sion as you know in Ex parte 175 seeking certain rate increases. If 
those increases are granted, we estimate that we would still fall short 
of a 6-percent return. I am told by Dr. Parmelee that under present 
conditions it would take in addition to what we now are asking for, 
an increase of perhaps some 7 percent to bring a net return of 6 percent 
on depreciated investment. 

As a mathematical matter, that is what it comes to. But as Mr. 
Gurley so well said, that cannot be taken as a measure of what the 
railroads would do. 

The CuarrMan. Are you asking for a 15-percent increase now? 

Mr. Fort. The railroads asked for a 15-percent increase and there 
was granted an increase which, as I recall it, was 9 percent in the East 
and 6 percent in the South, and 6 percent in the West. They are 
back now before the Commission saying that ‘“‘When you failed to 
give us a 15-percent increase you made a mistake, as facts then 
showed and as developments since then showed, and we ask you 
again to give us our 15 percent.” 
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That would be 15 percent in place of the 6 and 6 and 9. That is 
all that is being asked now, and what we are complaining about is 
that we do not get it without all this delay. The amount of rate 
increases from which the railroads are now seeking permission from the 
Commission would, I think, throw more h a than anything else on 
the amount of increases which they would put into effect, under 
existing conditions. if S. 2518 were shad: 

The CHarrmMaNn. Then if the ICC comes up in a few days, as | 
understand they will with some kind of decision—I have no more idea 
than you have as to what they will decide; they may decide that you 
should not have any increase or they may decide that you should 
have an increase—if they should come up and grant the full amount 
that you ask for, then S. 2518 is just something to talk about, is it not? 

Mr. Forr. If the end of the world would come right after that, 
that would probably be true. 

The CuarrMan. You indicated that that is the end of your ambition 
along increased rates. 

Mr. Forr. But Mr. Chairman, I saw in the paper this morning 
that maybe the steel people were going to get 17% cents more per hour. 
Is there any reason to think that this cycle of inflation has come to 
an end? 

The CuarrMan. No; it is an indication that the inflation is very 
much in operation. 

Mr. Forr. The principal reason we want S. 2518 is to take care 
of the inflation situation as it develops in the future. I do not mean 
that we do not want the bill enacted now because we do, but I do 
mean that what we are looking forward to is this: We are in the cycle 
of inflation. We have been in such a cycle all during the last 6 years. 
We do not know when we are going to get out of it. During the last 
6 years it has been impossible for us to readjust our rate level to 
reflect the devalued dollar and meet our increased costs. If inflation 
is to continue, we want to be in a position where we can readjust our 
rate level to keep abreast of increases in costs. That is what S. 2518 
would enable us to do. 

The CHarrmMan. You can come back here Monday if you want to. 

Mr. Forr. Can I finish my testimony today on S. 2518 because 
I have two other bills to cover. 

The CuarrMan. Yes. 

Mr. Fort. In order to design or appraise a remedy for the in- 
tolerable conditions which have come about with respect to railroad 
earnings, it is necessary to examine the present system of rate regula- 
tion in an effort to ascertain what are the defects and weaknesses 
which have rendered it incapable of meeting the requirements of the 
period in which we live. 

Railroads are unable to put into effect a general increase in their 
rates to compensate for increased operating expenses without obtain- 
ing in advance the permission of the Interstate Commerce Commis- 
sion. his is true for a number of reasons. In the first place, the 
Commission is empowered to suspend the operation of any increased 
rates which the railroads may seek to establish. Moreover, railroad 
rates are in general subject to outstanding orders of the Commission 
and therefore cannot be changed without a modification of those 
orders. 
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Again, a general increase in rates requires additional relief from 

the fourth section of the Interstate Commerce Act that only the 
Commission can grant. It requires also, as a practical matter, some 
relief from the ordinary regulations governing the form of tariff 
publication. I go into that at length, Mr. Chairman, to indicate to 
you why S. 2518 takes the form that it does. 
' Over the years, there have grown up procedures in connection 
with applications by the railroads for permission to make general rate 
increases which have resulted in prolonged delays in the final decisions 
of the Commission. In some instances more than a year and in every 
instance many months have elapsed between the filing of the petition 
for permission to increase the general rate level and the final decision 
of the Commission. 

In the meantime, the railroads have borne the full burden of the 
increased operating costs. There is, of course, no way to make rate 
increases retroactive. Accordingly, large amounts of sorely needed 
revenues have been lost to the railroads. It is true that the Com- 
mission has during recent years granted so-called interim increases 
prior to its final decision and prior to the conclusion of the hearings, 
but such interim increases have themselves involved substantial 
delays for as much as 3 months or more and, more important—and 
this I wish to emphasize —they have not been in such amounts, and I 
do not think they have purported to be, as were sufficient to take up 
the increased operating costs. 

Ordinarily, the interim increases have been more in the nature of 
emergency rations, or soup-kitchen hand-outs, designed only to sus- 
tain life on a low level pending final decision. And when the final 
decision has at last come down, it too has failed, as a rule, to grant 
a full measure of relief to offset the increased operating costs, although 
the final decisions have permitted larger increases than those per- 
mitted by the interim orders. 

The 1946 general rate-increase case will serve as an example. I 
refer to it because I was leading counsel for the railroads in that case. 
In the early part of April 1946, two arbitration boards made awards 
for a wage increase of 16 cents per hour for many classes of railroad 
employees, retroactive to January 1, 1946. At the same time a 
President’s Emergency Board made a report recommending a similar 
increase for other classes of railroad employees. 

It was estimated that these wage increases would add more than 
$600,000,000 to railroad operating expenses in 1946. In addition, 
there had been increases in unit prices for railroad materials and 
supplies which it was estimated would increase the railroad operating 
expenses for 1946 by an additional amount of more than $160,000,000, 
making a total increase in the neighborhood of $800,000,000 for that 
1 year—1946. 

On April 15, 1946, within a few days after the awards of the arib- 
tration boards and the report of the Emergency Board had been 
made, the railroads filed a petition with the Interstate Commerce 
Commission seeking authority for a general increase in rates averag- 
ing about 19.6 percent. They asked to be permitted to make the 
increased rates effective May 15, 1946, prior to hearing and final 
disposition of the proceeding. This permission was denied and 
hearings were held. 
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After the initial hearings, the Commission, by order of June 20, 
1946, granted permission for a general increase in rates, averaging 
about 644 percent, effective July 1, 1946. Hearings were resumed 
during the summer and held at various places throughout the country. 
zs final decision of the Commission was not made until December 

1946. It granted permission for a general rate increase, effective 
Sieasey 1, 1947, averaging about 17.6 percent, including the interim 
increase. 

The increase in rates authorized by the final decision was not 
enough to absorb the increased operating costs, but the point I wish 
to make now is that there was no increase in the rate level at all 
until July 1, 1946, 25 months after the petition was filed, and at that 
time the Commission granted an increase of only 6 percent. 

No other increase was permitted until January 1, 1947, after the 
final decision had been made. At the time the interim increase of 
6}5 percent was granted it was as plain as anything could be that such 
an increase would not begin to offset the increases in operating costs 
which had already taken place. This was as clear after the initial 
hearing and at the time of the interim increase as it was at the con- 
clusion of the final hearing and the entry of the final order granting a 
17%-percent increase. Thus it appears that the loss to the tailfonds 
from the long delay in the final decision was made up only in small 
part by the interim increase. 

In consequence of the delay in granting permission for an adequate 
general increase in ratés in the 1946 case, the financial results of rail- 
road operation during that vear were distressing. The railroads 
earned a return of only 2.75 percent on their depreciated investment. 

I did not personally participate in the other general rate-increase 
cases during the postwar period—those which were filed and _ tried 
subsequent to the 1946 case, but Mr. Franklin and Mr. Davis testi- 
fied in detail with respect to them and showed that they were charac- 
terized by delays of the same kind as those to which I have called 
attention in connection with the 1946 case. 

It is to such delays that the progress report of the Domestic Land 
and Water Transportation Subcommittee of this committee refers 
and I am mindful of the fact that the views expressed in that report 
have been neither approved nor disapproved by the full committee 
when it states (p. 63): 

As a matter of practice, and regardless of the apparent clarity of the issues, 
railroad rate-increase cases have been subject to delays that by no stretch of the 
imagination could be considered reasonable. Commission proceedings con- 
sistently have consumed the better part of a year, during which time the railroads 


have been unable to obtain much-needed revenue to which the Commission 
eventually found them entitled, 


That to some extent, Mr. Chairman, answers your question as to 
the length of delay. 

The CuarrMan. That was Senator Hunt’s question. 

Mr. Forr. In order to obtain a basis for judging the cumulative 
effect of these delays during postwar years, | requested our Bureau 
of Railway Economics, of which Dr. Parmelee is the direc tor, to give 
me an estimate of the additional gross revenues—lI speak of gross 
revenues—which the railroads would have received if, in each of the 
postwar general rate-increase cases, the rates finally approved by the 
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Commission could have been made effective 30 days after the filing 
of the respective petitions seeking permission for the increases. 

The estimate which was furnished to me showed that, as a result 
of the delays in obtaining permission from the Commission to increase 
their rates, the railroads lost revenues in the 1946-51 period in the 
total amount of $1,293,000,000. Whether this figure is exact or not 

do not know but that would not seem to be important. If we 
assume any reasonable margin of error in the estimate, it is still 
clear that the delays have resulted in stupendous losses to the carriers: 

Disinterested students of transportation agree that a means of allevi- 
ating such delays must be found. For example, in the recent study 
by Dearing and Owen published by the Brookings Institution in 1949 
under the ‘title “National Transportation Policy,” which has several 
chapters devoted to a discussion of rate regulation and the effect it 
has had on earnings, the authors state (p. 373): 

Because of * * * regulatory rigidities, and the resulting lag between 
increasing costs and revenue, the carriers as a whole have not benefited sub- 
stantially from the general postwar prosperity. In fact, the current financial and 
operating position of the railroads stands in striking contrast to the prosperous 
condition of other industries. The carriers are now operating at approximately 
their practical freight capacity. Yet their operating ratios and net earnings are 
reminiscent of the period when general business stagnation and low traffie levels 
afforded ample explanation for unsatisfactory financial results. 

This reversal of the historic relationship between railroad prosperity and the 
general level of business activity creates a grave problem of public policy. For 
if the carriers are not permitted to realize high earnings in the midst of general 
economic prosperity, their prospects for continued solvency are poor. The record 
indicates clearly that without high earnings at the peak of the business cycle to 
compensate for inevitable losses during depression, it will be impossible to maintain 
and improve the railroaa plant at the rate necessary to meet intensive competition 
and to assure the stand-by capacity necessary for national security. 

It seems clear, then, that in the interest of preserving a financially stable, 
efficient, and progressive railroad system, some way must be found to remove 
unnecessary Obstacles to prompt adjustment between carrier operating costs and 
the level of rates paid for the service, 

S. 2518 aims to prevent these delays. It would do so by amending 
the law in such manner as to do away with the necessity for advance 
approval by the Commission in general rate-increase cases under the 
circumstances stated in the bill. In those cases to which it applies— 
and they are limited as I shall point out later—the bill, in order to 
accomplish its purpose, would withdraw the Commission’s authority 
to suspend the general increases in rates and would grant the necessary 
relief from outstanding orders of the Commission and from regulations 
governing the form of tariffs, and would also grant such additional 
fourth section relief as might be required. 

Relief of this character is necessary to the effectuation of general 
rate increases and is regularly granted by the Interstate Commerce 
Commission itself with respect to such general increases as it has 
approved. 

he bill conforms to the suggestion of the subcommittee’s progress 
report (p. 67): 

* * * that consideration be given to a modification of existing legislation 
to permit the railroad management to increase rates and charges without Com- 
mission interference, subject to a later showing that such increases are not un- 
reasonable. This required subsequent justification by railroad management 
should act as a sufficient deterrent to arbitrary and unfair increases. 

* * * The administrative lag which we have already criticized would be 
entirely eliminated. The shipper would be protected against unreasonable 
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charges by twosafeguards. The first, of course, is that of the force of competition 
by other carriers. Where that force is not effective, the required subsequent 
justification of the increase will deter unreasonable action. 

S. 2518 is a bill of special and limited application. It does not 
apply to or in any way relate to any increase in rates except a “general 
increase” in rates. Even with respect to general increases, the appli- 
cation of the bill is restricted. 

The only general increases which fall within the coverage of the 
bill are such as are made necessary by increases in railroad wages, or 
the cost of materials or other expenses, and the amount of such 
general rate increase must be no more than necessary to permit the 
carriers, under honest and efficient management, to earn revenues 
which will meet the standards established by the new rate-making 
rule, that is to say, revenues which will enable the carriers, under 
honest and efficient management— 
to provide, in the interest of the Nation and the general public, adequate and 
efficient service, establish and maintain sound credit, attract equity capital, tak« 
advantage of technological developments, and advance and improve the art of 
transportation. 

It is only in cases of that kind that S. 2518 has any application at 
all. It has long been recognized by the Commission and the courts 
that there is a fundamental distinction between general rate increase 
cases, sometimes referred to as “revenue cases,” and the ordinary 
rate cases involving the reasonableness of or the relationship between 
particular rates. 

This was referred to in the New England Divisions case (261 U.S 
184, 197), where it was pointed out that it had often been necessary 
for the Commission to adjudicate comprehensively upon substantially 
all rates in a large territory and that in such cases it was not necessary 
to consider each individual rate. 

See also U. S. v. Louisiana (290 U.S. 70, 76), where it was again 
pointed out that in a proceeding involving “the production of in- 
creased revenue by a Nation-wide or group increase of rates,” it is 
apparent that the Commission cannot pass upon the reasonableness 
of individual rates. 

General rate increase cases involve “rates * * * as a body.” 
See Wisconsin R. R. Comm. v. C. B. & Q. R. R. Co, (257 U.S. 563, 585), 
Thus it will be seen that even under existing procedure, which requires 
advance permission by the Commission for a general increase in rates, 
the Commission does not and cannot without administrative paralysis, 
undertake to pass upon questions involving individual rates or rate 
relationships. 

Such questions must be reserved for subsequent proceedings when 
necessary adjustments can be made. I mention this to indicate that 
except as to the general level of the body of the rates, the procedure 
under S. 2518 would not be so different from the present procedure 
as some have assumed. 

S. 2518 expressly provides that after any schedule or schedules 
carrying a general increase in rates have been made effective in 
accordance with the provisions of the bill they shall be subject to 
investigation by the Commission either upon complaint or upon its 
own motion and to such action by the Commission as, after hearing, 
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it may determine to be proper under other provisions of the Interstate 
Commerce Act. The bill further provides that— 


If in any such investigation the Commission, after full hearing, shall determine 
that any rates or charges published in such schedule or schedules are unjustly 
discriminatory or unduly preferential of or prejudicial to any class or classes of 
shippers or traffic because of exemptions or variations from the increase made in 
rates and charges generally, or shall determine that the rates, fares, or charges 
published in said schedule or schedules will produce revenues in excess of those 
necessary to enable the carriers, under honest and efficient management, to 
provide, in the interest of the Nation and the general public, adequate and efficient 
service, establish and maintain sound credit, attract equity capital, take advantage 
of technological developments, and advance and improve the art of transportation, 
it may, by appropriate order, require that such schedule or schedules be modified 
to the extent determined by it to be necessary to remove such unjust discrimina- 
tion or such undue preference or prejudice, or to prevent any such excess 
revenues, or both. 

The Commission would be empowered to require any changes in 
particular rates or rate relationships or rate levels which it deemed 
necessary to bring about conformity with the requirements of the 
Interstate Commerce Act with respect to the reasonableness and non- 
discriminatory character of rates. 

Questions have been asked by the chairman during the course of 
the hearing suggesting that there might be doubt that the Commission 
would have authority to grant reparation with respect to rates estab- 
lished under the provisions of S. 2518 which were later found to be 
unreasonable or otherwise unlawful as a result of the investigation by 
the Commission contemplated in the bill. 

I see no basis for any such doubt. Sections 8, 9, and 16 of the 
Interstate Commerce Act gives the Commission the broadest powers 
to award reparation and damages in case any railroad shall do or cause 
to be done any act, matter or thing prohibited or declared to be unlaw- 
ful or shall omit to do any act, matter or thing required to be done. 

The CHarrMAN. We are not charging something is being done 
unlawfully. 

Mr. Forr. Charging an unreasonable rate is unlawful. 

The CHairMan. If this bill goes through it will be perfectly lawful. 
It is a matter of opinion. 

Mr. Forr. I do not agree with you there, but this next sentence 
makes it unnecessary to argue. However, if it be thought that any 
question exists as to the Commission’s power to award reparation, it 
could quickly be eliminated by specifically providing in S. 2518 that 
nothing in that bill shall affect the right of any shipper to reparation 
as provided under other sections of the Interstate Commerce Act. 

The chairman has also suggested that.in the investigation by the 
Commission provided for in 8S. 2518, after a general increase in rates 
has become effective, the burden of proof might be upon the Interstate 
Commerce Commission or the shipper to establish the unreasonable- 
ness or discriminatory character of the rates under attack. 

It seems clear to me that in an investigation such as that provided 
for by S. 2518 the situation with respect to the burden of proof would 
be the same as that in an investigation by the Commission such as is 
carried on under present practices prior to the grant of permission for 
a general increase in rates. 

I see no language in S. 2518 which could be construed to change 
the situation concerning the burden of proof. However, as in the 
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case of the reparation question raised by the chairman, there would 
be an easy and certain remedy by amending 5. 2518 to cover the burden 
of proof feature. 

At this point perhaps I should comment on certain other questions 
raised by the chairman. He asked whether S. 2518 might not result 
in the establishment of excessive or discriminatory rates. In this 
connection he apparently had in mind primarily discrimination be- 
tween territories or regions. We think that as a practical matter 
there is no real danger that shippers or territories would be injured 
in the manner suggested by the chairman. 

There are a large number of circumstantial guarantees against 
injury of this character. So far as either excessive or discriminatory 
rates are concerned, it is important to bear in mind that the Commis- 
sion’s ultimate control over rates would in no way be weakened by 
S. 2518. The Commission would still have the final say both as to 
the level of rates, the relationship of the rates, and the reasonableness 
of particular rates. 

This being so, there would certainly be no motivation for the rail- 
roads to publish rates that were either excessive or improperly related. 
If they did so it would only mean that the rates would be readjusted 
by the Commission as a result of its investigation and that reparation 
awards might be granted. The railroads would have no desire to 
establish for a relatively short period, pending the Commission’s 
investigation, rates which they did not believe would meet the 
scrutiny of the Commission. 

The rate structures of the country are, to a very large extent, 
Commission made, both as to levels and as to relationships. Thus 
the railroads, in putting into effect general rate increases without 
advance permission by the Commission, would not be without guide- 
posts which would enable them to establish rates designed to meet 
the approval of the Commission. And the railroads would have every 
motive to do this because they would not wish to have their rate 
adjustments in a state of constant turmoil. 

So far as possible excessive rates are concerned, it cannot be over- 
looked that the railroads do not occupy the monopoly position which 
they once occupied, although it is true that their position is stronger in 
some areas of transportation than in others. This would tend to 
prevent excessive general rate increases. 

A large measure of protection against the establishment of dis- 
criminations as the result of rates established under 8S. 2518, would be 
found in the fact, so vividly testified to by Mr. Franklin and Mr. 
Davis, and again this morning by Mr. Gurley, that the railroads serv- 
ing the several territories are extremely jealous of the competitive 
position of their respective territories and would use every means to 
see that territorial discriminations were not brought about. 

All in all, the danger of the establishment of improper rate levels 
or improper rate relationships in any substantial measure as the 
result of S. 2518, re as a temporary matter, would seem to be 
remote and unlikely. I do not believe that you will find that experi- 
enced shippers or traffic men would entertain any fear of such a danger. 

I do not wish to be understood as saying that there might not be 
occasion for certain readjustments in rates but, as I have already 
stated, such readjustments are found necessary also in general rate 
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increase cases under the present practices involving advance permis- 
sion by the Commission. 

In considering questions of the kind which have been advanced 
during the hearings, no doubt your committee will wish to balance 
the good which 5S. “2518 is designed to accomplish against some of the 
objections which have been raised. It will be remembered that the 
bill is directed against a deep-seated evil which gravely threatens the 
achievement of the purposes of the national transportation policy 
a deiect or shortcoming in the existing system oi regulation which 
long experience has disclosed to be a grave threat to the development 
and preservation of such a railway system as this country needs. 

If the bill will accomplish its purpose of eradicating this evil, or 
contribute substantially to that end, it will mark a great advance in 
transportation regulation. Under such circumstances, [ do not be- 
lieve that fears of temporary maladjustments of rates—-fears which 
we believe to be theoretical and unwarranted—should be permitted 
to weigh very heavily in the scales. It is a matter of putting first 
things first. 

* * * * * k * 


Before concluding my statement on S. 2518 and S. 2519, I should 
like to revert for a few minutes to a discussion of certain of the under- 
lying facts which point to the great need for such relief as these bills 
are designed to afford. I refer, first, to the inadequacy of railroad 
earnings, particularly during the six postwar vears, and, second, to the 
inordinately low level of railroad rates which has resulted in these 
earnings and which has been caused by the failure of our system of rate 
regulation to meet the necessities of rapidly changing economic 
conditions. 

This factual background was discussed by Dr. Parmelee compre- 
hensively and in detail. It is not my purpose to cover that ground 
again or even to attempt to summarize Dr. Parmelee’s testimony on 
the subject. I merely wish to call your attention to certain features 
which seem to me to be of striking significance. 

That railroad earnings are now inadequate and have been inadequate 
throughout the postwar years cannot be gainsaid. In the progress 
report of your subcommittee, which has been referred to a number of 
times during this hearing, the conclusion was expressed that 


the inability of a vital segment of the transportation industry [the railroads] to 
maintain adequate earnings is the crux of the transportation problem (p. 46). 


Again, the progress report, after pointing out the indispensability 
of the railroads to the Nation, both in war and in peace, states (p. 46): 


In spite of the crucial importance of rail transportation, both in war and in 
peace, railroads have occupied a precarious financial position over the past score 
of years. The railroad industry stands virtually alone in its failure to share in the 
general postwar prosperity. In recent years the earnings of class I railroads have 
been insufficient to enable them to acquire the equity capital needed for the 
modernization and expansion of their equipment and facilities. The fact that 
railroad earnings have been inadequate at a time when the volume of traffic has 
been at record peacetime levels indicates that even a mild recession might bankrupt 
the industry. 


The full significance of the thin railroad earnings during the postwar 
period is apparent only when it is remembered that this has been a 


time of general prosperity and great industrial activity—a time when 
the volume of railroad traffic has reached new peacetime records. 
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The volume of freight traffic in 1951 exceeded that of 1929 by 45 
percent and exceeded that of 1939 by 94 percent. It has long been 
said that the railroads cannot expect to earn normal profits in bad 
times but that in good times the earnings must be ample. We hav: 
had good times since the war, but during this period railroad earn- 
ings have not been ample. They look like depression earnings. 

t us examine the level of the railroad earnings in the light of 
several different standards. 

I have shown that for the period 1946-51, the railroads earned an 
average annual return of only 3.54 percent on their depreciated invest- 
ment. This depreciated investment figure gives no weight at all to 
reproduction prices. You will recall that Mr. Franklin said that to 
reproduce the Pennsylvania Railroad at present-day prices would 
cost two or three times as much as the depreciated investment. 

The rate of return earned by the railroads on net assets during the 
postwar period has been far below that of other industries, including 
utilities, as was fully explained by Dr. Parmelee. On this basis, which 
is somewhat different from the depreciated-investment basis mention. 
above but is the only basis available for purposes of comparison, the 
railroad average rate of return for the postwar years was about 4 
percent as contrasted with an average rate of return for public utilities 
of nearly 9 percent and an average rate of return for manufacturing 
corporations of about 17% percent. The earnings of the railroad 
industry have been held down way below those of practically all other 
industries. 

An enlightening test of present railroad earnings is to be found by 
comparing those earnings, stated in terms of a dollar having a constant 
purchasing value, which the railroad earnings for prior periods simi- 
larly stated. Measured in actual dollars the railroad net income for 
1951 was $693 million. Freight traffic in that year was greater by 
51 percent than the average for the 1926-30 period. Yet the average 
net income for the 1926-30 period was $738 million in actual dollars, 
or considerably greater than for 1951. 

A comparison with more meaning is that between the 1951 net 
income, restated in terms of a dollar of constant value, and the average 
net income of the 1926-30 period restated in a like manner. Adjusted 
on the basis of the 1935-39 dollar, the average net income for the 1926 
30 period was $655 million as contrasted with $332 million for 1951, 
and that in spite of the tremendous improvement in the railroad plant 
and the enormous increase in traffic. 

Dr. Parmelee introduced an exhibit (chart B) which showed the 
astonishing fact that average net railway operating income for 
1946-51 in terms of the 1935-39 dollar was lower than that for any 
5-year period prior to that time, even including the depression period 
of 1931-35. This was despite the fact that the volume of freight 
traffic in 1946-51 was 126 percent higher than the volume in the 1931- 
35 period. When earnings were adjusted on a constant-dollar basis, 
we fared worse in the postwar period than we did in the height of the 
depression. 

Additional light is thrown on the inadequacy of postwar railroad 
earnings by comparing the margin of profit during that period with the 
margin of profit during prior periods. Such a comparison is arresting. 
It shows that the margin is much narrower now than ever before. In 
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the 1946-51 period net railway operating income was only 9.3 percent 
of gross revenues. 

This percentage was lower than that for any year from 1921 to 1945. 
For the 1921-25 period the margin was 15 percent; for the period 
1926-30, it was 18.5 percent. For no 5-year period prior to 1946 was 
it less than 13.4 percent. This shrinking margin of profit during 
the postwar years is a cause for much concern. It makes the railroads 
peculiarly vulnerable to financial difficulties in the event that there 
should be a period of declining traffic. 

Another important indication of low railroad earnings since 1945 
is to be found in the continuous and drastic decline in net working 
capital as shown by the following table: 


Net working capital 
198Ge Vie... $1, 659, 219, 109 
1946 : - phe pore he wigbalict , 206, 725, 475 
1947 ‘ dives 7 870, 262, 818 
1948 haa 745, 613, 620 
1949 ‘ eas ate 657, 609, 057 
WELLS SL. 2 Eta 806, 143, 711 
1951 ‘ i ‘ : ; 530, 724, 000 

It will be seen . that habe een 1945 and 1951 net working capital has 
been reduced by more than a billion dollars and has now reached a 
minimum. During the same period railroad short-term equipment 
obligations have increased about a billion and one-half dollars from 
$773 million to $2,260 million. These developments are indicative of 
poor earnings. Indeed, they are largely the result of poor earnings. 
You will remember, Mr. Chairman, that one of the other witnesses 
said that we now have to pay off those short-term obligations at the 
rate of $300,000,000 a year. We have to find the money to do that. 

The railroads have spent large sums in improving their properties in 
the postwar years and have in this way gret atly increased their 
efficiency, as Dr. Parmelee demonstrated. There is need for a constant 
inflow of capital in large amounts into the railroad industry. How- 
ever, the cumulative effect of meager earnings ever since the end of 
World War II is making itself felt and in ms uny instances is making it 
impossible for railroads to find the money necessary for desirable 
improvements and for maintenance work which should be done. 

On this point the committee will recall the testimony of Mr. 
Franklin, president of the Pennsylvania Railroad, and Mr. Davis, 
president of the Atlantic Coast Line Railroad. Mr. Franklin said, 
as I understood his testimony, that his car repair and car building 
programs have been seriously retarded by insufficient earnings; 
that his rail improvement and replacement programs have been 
similarly affected. 

Mr. Franklin also referred to the large amount of deferred main- 
tenance which has accrued on his line and to important improvements 
which should be made to save money and produce a better service 
but which cannot be undertaken on the basis of present inadequate 
earnings. In this connection he mentioned particularly yard changes 
in the Pittsburgh area which would require an expenditure of from 
$40 to $50 million. 

Such changes would expedite service and would result in savings in 
operating expenses of $10 or $12 million a year. But they cannot be 
undertaken because of inadequate earnings and lack of money. Mr. 
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Davis’ testimony also showed the adverse effect which insufficient 
earnings are producing in connection with his maintenance and im- 
provement programs. He summed up by saying that for the present 
his improvement program “must virtually come to a standstill.” 

This morning Mr. Gurley pointed out that even a particularly 
fortunate railroad cannot escape the ills that come from low earnings 
by the railroad industry as a whole. <A car shortage in the industry 
means a care shortage on each railroad. So no one in the industry 
can escape the ills from low industry earnings. 

The injury to our Nation will be great and lasting if we are to con- 
tinue under a scheme of governmental rate regulation which produces 
railroad earnings so low as to make it impossible to develop and pre- 
serve a modernized and well-maintained railroad system. 

There is another matter which I should not overlook. In some 
quarters it has been suggested that the railroad rate level may be 
too high rather than too low. But it would seem obvious that the 
low earnings during the postwar years can be explained only by the 
low rate level. Certainly, they were not due to lack of traffic. The 
volume of traffic has been extremely heavy throughout the entire 
period, 

I believe that the only way to escape the conclusion that the level 
of railroad freight rates has been depressed and subnormal throughout 
the postwar years is by ignoring the devaluation of the dollar which has 
taken place progressively during that period. It is obvious that this 
factor cannot be ignored. It is of controlling importance. 

The level of freight rates and changes in that level eannot be fairly 
appraised when considered apart from the level and the changes in 
level of unit operating costs, including the cost of labor and materials, 
or apart from the level and changes in level of wholesale prices, the 
cost of living, and other indexes reflecting the rapid economic changes 
which have taken place and are still taking place. 

A comparison of the increases over prewar days in the railroad 
rate level or railroad revenue per ton-mile with increases in operating 
costs or with increases in indexes showing the general price level, 
leaves no doubt that the railroad rate level has fallen far behind. 

Freight rates today show a much smaller increase over the prewar 
level than do.(1) railway wage rates; (2) the unit cost of railroad ma- 
terials and supplies; (3) the railroad construction index; (4) the cost 
of living; and (5) the wholesale price index. Those increases are 
shown below: 

Increase, January 1952 over 1939 


Percent 
Batreat: wite: lerekl oe oss ees LP PU AS ee Sl 68 
Bevenne wer tOn-Wale a5 ck cs Jo ek ke oe 26 SES. TRIS 40 
RT NO 8 nn oi ce tie 2. ah dn yds Sas Em wei on telnet 145 
Berns TEENIE GUN BUSNIOR en daa maninnsicndenbedas S 130 
Railroad construction index__________- er nay ete ras tee as oe esa 107 
Weeeneeeny Gene wmee eS SO Se Aa Ce ae ee : 131 
Cae a ee Ds oss SS LS, Oe eS 91 


This table shows that there has been an increase of 40 percent in 
revenue per ton-mile. This is far less than any other increase shown 
on the table. The fact is that there has been no increase at all in the 
revenue per ton-mile, if adjustments are made to reflect the devalu- 
ation of the dollar. Not only has there been no increase, but there 
has been a great decrease as I will show in a minute. 
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If such adjustments be made, the per ton-mile revenue received by 
the railroads today is substantially less (more than 40 percent) than 
it was in prewar times. Adjusted on the basis of 1935-39 dollars, 
the revenue per ton-mile in 1951 was 0.597 cents, far below that in 
any prewar year. The corresponding figure for 1939 is 1.017 cents. 
You can see there is a very striking difference. Judged by any 
standard that takes into account the deflation of the dollar, we have 
the lowest rates today that we have ever had. 

There is another measure of the present day level of freight rates 
which is, I think, the most significant of all. I refer to the relation- 
ship of freight charges to the value of commodities transported. In 
1939, freight charges represented about 8.43 percent of the delivered 
value of the commodities transported. In 1951 the percentage 
dropped to 5.3. That shows, I think, Mr. Chairman, that railroad 
charges are not a burden which the economy of the country cannot 
carry today, but can be borne more easily than ever before. 

The various tests to which I have referred show unmistakably, | 
believe, that the railroad-rate level is abnormally low when viewed 
in the light of the general price level. It has been necessary for me to 
deal with these tests in a very summary and sketchy fashion, but in 
Dr. Parmelee’s testimony and in the tables and charts which he sub- 
mitted will be found all the necessary detail. 

We are in favor of the enactment of S. 2518 and S. 2519 for the 
reasons advanced by the witnesses who have testified for us on those 
bills. We are convinced that legislation of this character is badly 
needed in order to assure the development of a progressive, dynamic 
transportation system capable of rendering satisfactory service at the 
lowest. possible cost; 

Thank you very much, Mr. Chairman. 

The Cuarrman. We thank you, Mr. Fort. You will be back on 
Monday? 

Mr. Fort. Yes, sir. 

The CuarrmMan. Also Mr. Giles Morrow, Freight Forwarders 
Institute. 






UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COoMMERC E, 
Washington, D. C., Monday, March 24, 1952. 


The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., aie ain C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The Cuarrman. The hearing will come to order, please. 

All right, Mr. Fort, you may proceed. 


STATEMENT OF J. CARTER FORT, VICE PRESIDENT AND GENERAL 
COUNSEL, ASSOCIATION OF AMERICAN RAILROADS—Resumed 


Mr. Forr. Mr. Chairman, at the close of the hearing on Friday, 
[ had about concluded my remarks on S. 2518 and 5S. 2519, but I 
would like to add a few brief remarks on two points: First, as to the 
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so-called passenger losses during the postwar period, and second, with 
respect to the increasing efficiency of railroad operation during recent 
years. 

As to the passenger losses: During the course of the hearing there 
have been references to large losses resulting from passenger train 
operation. In this connection attention has been called to annual 
figures running as high as half a billion dollars a year. What I shall 
say is merely in explanation so that those figures will be understood 
to be what they purport to be and nothing more or less. 

During the postwar period there were some years when the apssenger 
loss, as shown under the formula of the Interstate Commerce Com- 
mission, ran to half a billion dollars, I believe, and maybe more. The 
point I mean to make on the record, so that there will be no misunder- 
standing about it, is that those figures do not purport to show the 
money that might have been saved by the elimination of passenger- 
train service, which is quite a different thing. . 

The Commission formula which was established many years ago- 
and I do not speak in approval of it or in disapproval of it—is a formula 
which assigns to passenger-train service not only direct costs for the 
operation of passenger trains but allocates to that service costs which 
are regarded as joint between passenger train service and freight-train 
service. 

For example, the maintenance of tracks and structures that are 
used by both passenger trains and freight trains are allocated in that 
formula as between passenger trains and freight trains. To a very 
large extent those tracks would have to be maintained if there were no 
passenger-train service. So as to that item, for example, there would 
be no large saving if there were an elimination of passenger-train 
service. 

Moreover, there are employees whose salaries and wages are al- 
located under that formula who would have to be continued in employ- 
ment even if there were no passenger-train service. Mr. Gurley 
testified at some length on this point on, I think, July 27, 1950, on the 
Senate Resolution 50 hearings before your subcommittee, and he 
called attention at that time, for example, to the fact that the Santa 
Fe Railroad had 500 one-man stations, and the one man at each station 

took care of both the passenger and the freight business and his salary 
was allocated by the formula between freight business and passenger 
business. 

He called attention also to the fact that the salaries and expenses 
of the general officers were allocated also. Now expenses of that 
kind that are allocated to the passenger-train service under that 
formula would not be saved by an elimination of the passenger service. 

The point I mean to make is that these figures that have been 
mentioned here are not figures which could be saved by eliminating 
passenger-train service. 

The CuarrMan. Why do you not express it—‘“not necessarily be 
saved’? Because anyone familiar with railroad operation knows that 
passenger traffic places an extra heavy burden on freight traffic. 
Freight trains have to “get in the hole” and out of the way, and they 
are delayed and held up, all because passenger traffic has the right of 
way. Of course, the Santa Fe is a railroad that probably makes a 
little money out of passenger traffic, but there are a great many rail- 
roads that do take heavy losses. In 1949 the loss was $650 ,000,000 





plu 
the 
yea 


tra: 
pas 
pla 
eve 
4 


4 


7 
70- 
of « 


uld 
‘ain 


al- 
Oy- 
ley 
the 

he 
nota 
‘ion 
lary 


rer 
wel 


1ses 
hat 
hat 
ice. 
een 
ting 


be 
hat 
flic. 
hey 
t of 
oS 
rail- 
000 


DOMESTIC LAND AND WATER TRANSPORTATION 1047 


plus, and in 1950 it was expected to go over $700,000,000. Then 
they got some adjusted mail pay that had accumulated from other 
years, which took care of that. 

* But while there may be some costs that are allocated to passenger 
traffic that would have to be allocated to freight traffic if there were no 
passenger trains, on the other hand, freight traffic has a heavy burden 
placed on it because of the passenger-train operation. Of course 
everybody knows that. 

Mr. Fort. The point I meant to make, Mr. Chairman, was this—— 

The CHAIRMAN. Curves have to be taken out to take care of these 
70-mile-an-hour speeds. They have to spend millions and millions 
of dollars eliminating those curves, which would not have to be done if 
the track were used only for freight traffic. 

Mr. Forr. I imagine that the elimination of curves is a great help 
to the freight traffic also. 

The CHarrMan. Oh, it might help a little. 

Mr. Fort. Yes, sir, the point I mean to make, Mr. Chairman, is 
that these figures are not figures—— 

The CHatrMAN. They are not my figures by any means. 

Mr. Fort. They are not figures that purport to show—— 

The Cuarrman. I did not pull them out of the air. 

Mr. Fort. I do not quarrel with the figures at all. I am just 
trying to tell what they are. They are not figures that purport to 
show what could be saved by elimination of the passenger business. 

The CuarrMan. No, I realize that. 

Mr. Forr. For example, on the Santa Fe those figures show the 
Santa Fe running a passenger loss each year of about $20 to $26 
million, as I recall it. And Mr. Gurley told me they had made the 
best study they knew how to make and they figured on the Santa 
Fe—and I think this would be different for every line—on the Santa 
Fe, if they eliminated passenger-train service they would be worse 
off financially than they are now, although under that allocation it 
shows a loss of $26,000,000 a vear. 

That is merely for the purpose of showing to you that these figures 
cannot be taken at all as measuring any burden put on freight. 
Now whether there is a burden or is not a burden is a different matter. 
I say these figures do not measure it. There has never been, so far 
as I know, a Nation-wide study of out-of-pocket loss from the en- 
tire passenger-train service, and you can well understand why that 
would be true. 

As Mr. Franklin said, if it were true that by elimination of pas- 
senger-train service certain losses could: be avoided, that is an aca- 
demic and theoretical matter because we know that at this time it is 
utterly impossible for most railroads to eliminate passenger-train 
service. 

Which brings me to this point—there are, however, very large 
saving they can make in the passenger-train service if the railroads 
were permitted to take off these trains with fantastic losses which 
they are trying to take off all the time and in connection with which 
they find a great deal of resistance from State authorities. 

There is a bill (S. 2829) pending before your committee now which, 
I think, bespeaks your very careful consideration. Mr. Aldermon’s 
testimony dealt with it. The enactment of that bill would tend to 
avoid the continued operation of passenger trains that are losing 
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out-of-pocket money which State authorities will not permit to be 
discontinued. 

Now on the passenger-train service there are just two other points 
I would like to make. 

One is that the mail—and of course the carriage of the mail enters 
into those figures—-was carried during the postwar years at very 
subnormal rates. Recently the Interstate Commerce Commission 
increased those rates 95 percent, but that was not effective until the 
ist of January 1952, although there was a retroactive increase of 
48 percent that went back to 1947. 

There is another feature you will not overlook, I am sure. The 
results of the railroad express business are also included in those 
figures of passenger-train losses. That business is in direct compe- 
tition with parcel post, which has been handled by the Post Office 
Department at subnormal rates and at a great loss. That has 
adversely affected the passenger-train operating results. 

But the point I mean to make is a very simple one: that we can 
not take those figures—the $500,000,000 or $600,000,000—and assume 
that they represent sums that can be saved by discontinuance of the 
passenger business because they do not represent sums of that kind. 

The CHarrman. Well, I think there is something to what you say, 
but I think it is mostly just double talk. 

Mr. Forr. Well, 1 hope you will think that over, Mr. Chairman, 
and reach a different conclusion, because I think you are just as 
wrong about it as you can be. 

There is one other point I want to mention, and I think you will 
find this a very interesting point, in connection with the references 
that have been made to increasing railroad efficiency. 

Of course, one big factor in the increasing has been Dieselization. 

I have a statement here prepared in Dr, Parmalee’s office tending 
to show—and of course this kind of an estimate cannot be precise 
tending to show—the annual savings by the railroads in 1951 in their 
operating expenses by reason of increased efficienc y since 1942. I 
would like to explain the table to you. It may not be entirely self? 
explanatory. I would like to have the table copied in the record et 
this point. 

(The table referred to follows:) 
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Savings tn operating expenses acccunt gains in efficiency 1951 over 1942 


1942 1951 3 





Revenue traffic units handled ?___.____- a __..-....-!745, 301, 000, 000 | 715, 836, 000, 000 


Operating expenses: 
Labor. ~ $2, 767, 013, 031 $5, 070, 000, 000 
Materials and supplies : : ¥ 1. 398" 195, 078 2’ 254) 000, 000 
Other. =--- 435, 875, 315 717,000, 000 


ee ; . 4, 601, 083, 424 8, 041, 000, 000 


Operating expenses per 1.000 traffic units: 
Labor . .... * $3.71 
Materials and supplies 1. 88 
Other. ‘ 2 i , 58 


actin dnenn rtcdabatnt : - ; 6.17 


Increase in hourly wave rates 1951 over 1952 , percent 
Increase in cost of material and supplies 1951 over 1942__ - i do 


Operating expenses per 1,000 traffic units in 1951, if labor and material 
expense had increased, from 1942, by same relative amount as unit cost 
of labor and materials: 
Labor. 
Materials and supplies 3.7 
Other... .. é 1. 00 


Total pale : 12. 46 


Excess over actual__- 1. 23 
Savings in operating e xpenses account gains in efficiency from 1942 to 1951 880, 000, 000 


1 Parti tially estimated. 
3 Revenue ton-miles p!us twice the number of revenue passenger-miles handled, 


Mr. Fort. You will see that in 1942 there were 745 billion traffic 
units. A traffic unit, of course, is a ton-mile plus two passenger-miles. 

The CHAIRMAN. Say that again. <A ton-mile plus what? 

Mr. Fort. A ton-mile plus two passenger-miles make a traffic unit. 

In 1951 the traffic units were somewhat less, so the savings between 
those years in unit costs would not come by reason of an increased 
volume of traffic since there was no increased volume of traffic. 

The table shows the operating expenses divided between labor and 
materials and supplies and other for both 1942 and 1951. The 
important feature comes below. 

The operating expenses per 1,000 traffic units for 1942 and 1951 
are shown, and they break down this way: 

In 1942 the expenses per 1,000 traffic units were $3.71 for labor, 
$1.88 for materials and supplies and $0.58 for other. 

In 1951 the corresponding traffic unit expenses were $7.08 for labor, 
$3.15 for material and supplies, and $1 for other. You can see those 
operating expenses are almost wholly for labor and materials and 
supplies. 

Now the increase in hourly wages in 1951 over 1942 was 108 percent; 
the increase in the unit cost of materials and supplies in 1951 over 
1942 was 99 percent. If the operating cost per 1,000 units of traffic 
in 1951 had increased from 1942 bv the same relative amounts as 
unit cost of labor and materials, those costs would have been $7.72 
for labor, $3.74 for materials and supplies, and there is no change 
made in the other, which is still put down as a dollar. 

In other words, in 1951 our total unit cost per thousand traffic 
units would have been $12.46. But, as a matter of fact, in 1951 
our cost per 1,000 traffic units was only $11.23, which you will see is 
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$1.23 less than those costs would have been if the cost per 1,000 
traffic units had increased proportionately to the cost of labor and 
material. 

Now if you apply that saving of $1.23 to the number of traffic 
units in 1951 you will see that there was a saving of $880,000,000 in 
1951 reflecting increased operating efficiency since 1942, that is for 
the 9-year period. 

I think, Mr. Chairman, that this record is a perfectly extraordinary 
one and goes to show what I have said a number of times during the 
course of my statement, that the poor financial condition of the 
railroads in the postwar period was in spite of gigantic strides in 
improved efficiency and not in any way due to a failure to improve 
efficiency. 

You will remember that Mr. Gurley said—-and it has a bearing on 
this same point—that his traffic units were something like 100 per- 
cent more on the Santa Fe in 1951 than they were in 1929, but that 
he had exactly the same number of employees in each of those years. 

The CHatrMaAn. 65,000. 

Mr. Forr. 65,000. This is just another way of showing what | 
am trying to show now, and I think it is of a good deal of significance. 

The CHarrMan. It is very significant. But you have not reached 
perfection yet in railroad operations. 

Mr. Fort. No; and we never will unless we get enough money to 
make the improvements that we should make. 

Take the improvement Mr. Franklin mentioned—it is a striking 
one—that could be made at Pittsburgh. He could spend some $40 
or $50 million and save around $12 million a year and give better 
service. 

The CHarrmMan. Of course, the only way you have been able to 
make the improvements in equipment has been through these trust 
arrangements? 

Mr. Forr. Excuse me, Mr. Chairman. 

The CHarrMan. I say the only way by which you have been able 
to make the phenomenal transition in equipment and motive power 
has been through the trust arrangements with the insurance com- 
panies on equipment. 

Mr. Fort. Well, most of the equipment so far has not been ob- 
tained by leases from insurance companies, but has been financed by 
equipment trust notes, with a down payment of 10 or 15 percent. 

Now I am told, and I think this is correct, that under the present 
situation short-term equipment obligations have run up to the point 
that the railroads must pay $300 million a year to curtail those equip- 
ment obligations. That is a lot of cash and that does not include 
interest—just to curtail those short-term obligations. 

The CHarrMAN. What do you mean by curtail? 

Mr. Forr. Reduce the outstanding debt according to the terms of 
the equipment obligation. 

The Cuarrman. Make the payments on them? 

Mr. Fort. Make a payment; yes, sir. 

The Cuarrman. But that also comes out on the wear and tear of 
equipment; it gives you reduction i in taxes. So it is not altogether 
an out-of-pocket operation. It is out-of-pocket, but it is not specifi- 

cally out-of-pocket. It is not like the money that might be expended 
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for something from which you got nothing back. You get a good 
deal back. 

Mr. Forr. The money spent for equipment has been, I think, a 
very wise expenditure. I only try to make the point that it costs a 
lot of money every year. We must dig up a lot of money to take 
care of the equipment obligations. 

The CuarrmMan. The only point I was trying to make was that the 
only way that you could do that, since you cannot get equity capital, 
is through these equipment trust arrangements. 

Mr. Forr. Either equipment trusts or straight lease. In some 
cases now railroads are leasing equipment, as you know, instead of 
using equipment trusts, and in some few cases they are using condi- 
tional sales instead of equipment trusts, but it all comes to the same 
thing, more or less. 

That concludes my statement on S. 2518 and S. 2519 unless there 
are questions from the bench. 

The CHAIRMAN. Any questions, Senator Hunt? 

Senator Hun. No., questions. 

The CHarrMAN. Senator Bricker? 

Senator Bricker. No. 

The CuarrmMan. Thank you, Mr. Fort. 


UNITED STATES SENATE, 
ComMMITTEE ON INTERSTATE AND ForEeEIGN COMMERCE, 
Washington, D. C., Tuesday, March 25, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The Cuarrman. The hearing will come to order. Mr. C. A. Duval. 
Are you ready, Mr. Duval? 

Mr. Duvat. Yes, sir. 


STATEMENT OF CLAIBORNE A. DUVAL, UNITED STATES 
DEPARMENT OF AGRICULTURE 


The CHarrMAN. You may proceed in your own way. 

Mr. Duvau. My name is Claiborne A. Duval. I am appearing here 
on behalf of the United States Department of Agriculture. My testi- 
mony will relate to two of the bills which are pending before your 
committee, S. 2518 and S. 2519. 

There has not been ample time to obtain advice from the Bureau 
of the Budget as to the relation of these bills to the program of the 
President. 

at he Department of Agriculture is opposed to both S. 2518 and 

2519 because the changes in the Interstate Commerce Act proposed 
by these bills would make it extremely difficult, if not impossible, 
for the Secretary to perform properly the functions required under 
section 201 of the Agricultural Adjustment Act of 1938 (7 U.S. C. 
1291) and section 203 (j) of the Agricultural Marketing Act of 1946 
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(7 U.S. C. 1622). These sections require the Secretary of Agriculture 
to represent the agricultural community before transportation 
regulatory agencies in important cases affecting freight rates and 
charges for agricultural commodities and farm supplies. 

Under section 15a (2) of the Interstate Commerce Act, Congress 
recognized the basic conflicting interests existing among the railroads, 
the other means of transportation and the general public, including 
the agricultural community in this third group. If section 15a (2) is 
amended in accordance with the provisions of S. 2519 so that the 
Interstate Commerce Commission is required to give weight only to 
the interests of the railroads in authorizing freight rate increases, the 
Secretary of Agriculture would be unable to effectively represent the 
interests of the agricultural community in carrying out his statutory 
obligation. 

Moreover, under the provisions of S. 2519, the Interstate Com- 
merce Commission would not be in a position to give weight to the 
arguments of the Secretary of Agriculture, nor to those other organi- 
zations representing collectively the interests of agriculture, in freight 
rate adjustment matters. 

Under the provisions of S. 2518, the Secretary of Agriculture could 
not represent the interests of agriculture, or assist other agricultural 
organizations in representing the interests of agriculture, prior to the 
imposition of increases in freight rates and charges because theri 
would exist no authority for the Interstate Commerce Commission to 
suspend such increases pending hearings. 

5. 2518 represents a marked departure from the general policy of 
the Federal and practically all State governments in the regulation 
of public service industries as vital as the railroads to the whole 
economy. It is our view that if the burden of proof of unreasonable- 
ness of rates is placed on the regulatory agency as S. 2518 appears to 
provide, the demonstration of such proof would be extremely difficult. 

Under S. 2518, even if freight-rate increases whicb have been put 
into effect are shown to be unreasonable after the required investiga- 
tion and hearing, the railroads could again promptly institute freight 
rate increases by claiming that they expect to incur increased costs. 
The Commission under such a strange law would be helpless to even 
slow down a destructive spiral of increases in freight rates. 

In no instance in recent years has the Interstate Commerce Com- 
mission after complete hearings granted the railroads the full ver- 
centage increases requested. Such action is indicative that the rail- 
roads have asked for higher than warranted rates. The pending bills, 
if enacted, would permit railroads to assess higher charges whether or 
not they are in keeping with the equitability of the specific situation. 

The Department of Agriculture disagrees with the basic arguments 
presented in support of S. 2518 and S. 2519 which are to the effect 
that (1) the Interstate Commerce Commission has been too slow in 
granting increases in the general level of freight rates, and (2) increases 
granted have not been adequate. 

With respect to the lag that the railroads claim exists between the 
time the railroads experienced increases in their operating expenses 
until the time that these increases are offset by freight rate increases, 
there appears to be no real foundation for this claim. Since July 1, 
1946, there have been 11 horizontal increases in freight rates, or an 
average of one every 6 months. 
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In the first decision in Er parte 175, the Commission found 
there had been no showing of an emergency; however, it granted an 
interim relief upon a wage settlement which occurred after all of the 
evidence was in and the matter was being heard in oral argument. 

In the August 2, 1951, decision in Er parte 175, the Commission 
clearly indicated that the sole basis for further relief was a need for 
“liberality” to facilitate capital expenditures by the railroads. In 
these situations there obviously had been no lag. The Commission 
considered both the effect of increasing operating efficiency and the 
increases in wage rates and prices in making its decision. 

With respect to the lag from the time the ex parte petitions are 
filed with the Commission until the relief sought is granted, the rail- 
roads petition the Commission for rate increases in advance of their 
needs, and in amounts in excess of their needs. The petition for the 
recent February 1952 hearings in Ex parte 175 was originally based 
on the partial returns from Septembe r 1951 operations. 

Although most of the increases in freight rates authorized in the 
August 2, 1951, decision went into effect on the Ist of September, 
the average revenue per ton-mile was lower for September than it was 
in the preceding 2 months. Prior to the returns for October, Novem- 
ber, and December, 1951 operations, the Commission had no adequate 
additional data to make a change in the August 2, 1951, decision. 

Permanent relief in the ex parte cases has alw ays looked to the 
future. In some proceedings the Commission has dealt with a 

“normal constructive year” which was a year in the future and the 
rates authorized were authorized for such a future period in anticipa- 
tion of carrier needs for revenues. 

Moreover, during the last hearing in Ex parte 175, Commissioner 
Aitchison stated from the bench that the members of the Commission 
when sitting in conference to decide the measure of relief to be granted 
always took into consideration the so-called lag referred to by carrier 
witnesses. 

The claim that the increases in freight rates granted by the Com- 
mission had not been adequate is not “supported by the facts. Wit- 
nesses for the Secretary of Agriculture have vigorously opposed most 
of these increases in freight rates because there was no real need for 
the amounts requested by the carriers. 

Had the proposed legislation in S. 2518 and S. 2519 been in effect 
during the past 6 years, numerous requests for increases which ul- 
timately were granted only in part would undoubtedly have been 
affective in full and would have resulted in millions of dollars of ex- 
penditures by the agricultural community and the general public 
over and above expenditures actually concluded by the Interstate 
Commerce Commission to have been warranted by the facts. 

Freight service has been very profitable during and after World 
War II, with the exception of 1946 when freight service produced 
only $760 million in net railway operating income. Freight service 

produced $1,206 million of net railway operating income in 1947, an 

cinnat that is only $2 million less than the net railway operating 
income the carriers estimate that they would get in 1952 from all 
services if they are allowed to increase their rates the full amount 
requested in Ex parte 176. 

In recent years, freight service has been more profitable than it was 
in 1947. In 1948, net railway operating income from freight service 





1054 DOMESTIC LAND AND WATER TRANSPORTATION 


was $1,561 million; in 1949, net railway operating income from freight 
service was $1,335 million ‘although this year was considered to be a 
poor year by the railroads; in 1950, net railway operating income from 
freight service was $1,548 ‘million; ‘and in 1 951, it is believed that net 
railw ay operating income from freight service was about the same as 
that for 1950. 

There have already been presented to the committee data relating 
to the stated need for additional freight revenue by the railroads. 
Analysts in the Department have also developed data bearing on 
this matter, which we believe the committee will desire to consider 
along with other information available in connection with the pro- 
posed legislation. Accordingly, we have included in this statement 
data which we believe will be of value. 

We believe it important, for example, to point out that net railway 
operating income from freight service since 1946 has been sufficiently 
high to enable the railways to improve substantially their financial 
structure notwithstanding the heavy losses from passenger service 
that the freight service was forced to carry. Total surplus of the class 
I line-haul railways increased from $2.5 billion in 1940 to $4.6 billion 
in 1946, as a result of the relatively high earnings during the war years 
1942-45; moreover, the increase of $2.1 billion since 1946 in total 
surplus has been as great as the increase during the war, or from 
$4.6 billion in 1946 to $6.7 billion in 1951. 

Net investments in railway property used in transportation service 
by class I line-haul railways increased over $2.8 billion between Jan- 
uary 1, 1946, and January 1, 1952. As best we can determine, total 
long-term debt increased very litile between January 1, 1946, and 
January 1, 1952; however, interest charges decreased $46 million 
between 1946 and 1951, and total fixed charges decreased $51 million 
during the same period. 

Total dividends increased from 235 million in 1946 to 328 million 
in 1951, the highest amount since 1931. As a result of the substantia! 
improvement in the financial position of the railroads since the war, 
the Dow-Jones averages for railroad stocks increased from 47.28 at 
the end of October 1946 to 80.26 at the end of October 1951, and to 
approximately 90 at the present time. The increase in the market 
value of railroad stocks during this period was considerably greater 
the» the increase in industrial or public utility stocks. 

One of the most important reasons for the vigorous opposition of 
the Department of Agriculture to increases in freight rates in that 
such increases place a burden on the agricultural community and the 
general public far greater than the gain received by the railroads. 
This fact can be seen in the recent hearing before the Interstate 
Commerce Commission in Ex parte 175 where the railroads requested 
an increase in freight rates of $693 million. 

The railroads estimated that an increase in freight rates of $693 
million would increase the Federal income taxes by $307 million, 
allow them an additional $105 million increase in maintenance and 
increase their net railway operating income $281 million. 

If the railroads get their present requested increase in freight rates, 
the total increases will amount to approximately $4.3 billion on an 
annual basis since 1946, based on the 1946 volume of traffic. Out of 
this $4.3 billion increase in freight rates since 1946, the railroads 
expect to meet an increase of $2 billion in total operating expenses in 
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1952, as compared to 1946 and to keep an increase of only $0.6 billion 
in net railway operating income. 

In contrast to the heavy burden placed on the agricultural com- 
munity and the general public by increases in freight rates since 1946, 
diversion of traffic caused by increased railway freight rates has 
resulted in relatively small increases, or actual decreases, in net 
railway operating income. For instance, if we compare 1947 railroad 
operations of the class I line-haul railways with those for 1950, we 
find that freight rates were increased over $2 billion based on 1947 
freight volume. 

However, total operating revenues increased only $681 million, 
total operating expenses increased $262 million, Federal income taxes 
increased $262 million, and net railway operating income increased 
only $192 million. Between 1947 and 1950, the volume of traffic was 
reduced from 747 billion traffic units to 652 billion, although the 
gross national product, measured in 1939 dollars, increased from 
$138.6 billion in 1947 to $154.3 billion in 1950. 

While there was a substantial increase in the total value of the 
gross national product during this period, the railroads not only 
failed to increase their volume of traffic but actually lost traffic. 
In other words, only about 10 percent of the increased freight rates 
imposed during that period were reflected in increased net railway 
operating income. 

If we compare 1948 operations with those of either 1950 or 1951, 
we find that the diversion of traffic caused by increased railway 
freight rates resulted in actual decreases in net railway operating 
income. For instance, if we compare 1948 railway operations with 
those for 1950, we find that freight rates increased over a billion 
dollars based on 1948 volume, while total operating revenues de- 
creased 306 million, total operating expenses decreased 413 million, 
Federal income taxes increased 112 million, and net railway operating 
income decreased 29 million. 

During this period, the volume of traffic was reduced from 720 
billion traffic units in 1948 to 652 billion in 1950, although the value 
of the gross national product in 1939 dollars increased from $143.5 
billion to $154.3 billion. 

In like manner, if we compare 1948 with 1951, we find that freight 
rates were increased over $1.5 billion, while total railway operating 
revenues increased $719 million, total operating expenses increased $569 
million, Federal income taxes increased $126 million, and net railway 
operating income decreased $59 million. During the period 1948-51, 
the traffic volume decreased from 720 billion traffic units to about 
716 billion traffic units, notwithstanding a marked increase in the 
value of the gross national product in 1939 dollars from $143.5 billion 
in 1948 to $166.0 billion in 1951. 

Although the railroads invariably claim that there will be no sub- 
stantial diversion of traffic as a result of marked increases in railroad 
freight rates, the above facts indicate that diversion has been sub- 
stantial, especially over a period of several years. In the case of 
freight service only, revenue ton-miles decreased from 654.7 billion 
in 1947 to 588.6 billion in 1950. Between 1948 and 1950, revenue 
ton-miles decreased from 637.9 billion to 588.6 billion. 

If it had not been for the marked improvement in railway operat- 
ing efficiency between 1947 and 1951 caused principally by the 
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Diesel locomotive, the effect of diversion of traffic resulting from 
increased freight rates would have been disastrous for the railroads. 

Increased use of Diesel locomotives, especially in freight service, 
increased railway operating efficiency almost as rapidly as increases 
in wage rates and prices of materials and supplies. The present 
rapid increase in efficiency, it is believed by the Department, will 
increase the net railway operating income in 1952 provided that new 
increased freight rates do not cause substantial diversions of traflic 
in 1952. 

Increases in railroad freight rates are highly inflationary. The 
initial increases in freight rates themselves are only the beginning of 
the inflationary spiral. Im many cases the increased freight rates 
are doubled or trebled before the consumer finally pays the increases. 
This results in higher living costs which in turn tend to increase wage 
rates for railroad workers. Increased wage rates and increases in 
prices of materials and supplies resulting from increased freight rates 
again forces the railroads to request even higher freight rates. 

The real solution to the railroad problem must come from lower 
freight rates, greater utilization of the railroads, and lower operating 
expenses per unit of output which follows increased volume of traffic 
S. 2518 would aggravate the spiral of prices caused by increases in 
freight rates and thereby make it even more difficult to secure an 
efficient transportation system as far as the agricultural community 
and the general public are concerned. 

The railway problem will not be solved by transferring to the 
railroads the power to make freight rate increases at will. The 
regulatory work of the Interstate Commerce Commission in Part | 
of the Interstate Commerce Act should be strengthened, not weakened 
as 5S. 2518 and S. 2519 propose. The Department of Agriculture is 
opposed to the enactment into law of both S. 2518 and S. 2519. 

The CHatrmMan. What do you mean by “traffic units”? Is that a 
term that railroad economists use? I notice it is being used. | 
understand it is 1 ton-mile plus two passengers. Is that correct? 

Mr. Duvat. It is the sum of the revenue ton-miles of the carriers 
plus twice the revenue-passenger miles. That sum represents the 
total traffic units. 

The CHatrmMan. But the traffic unit, what is the unit? 

Mr. Duvav. The unit would not be one revenue ton-mile and two 
passenger miles because there are not that many revenue-passenger 
miles. It would be, if they were both equal. It is a measure that 
has been designed to give an output measure where we combine freight 
and passenger service, both. It has both. It has many weaknesses. 

The Caarrman. Is it a measurement of revenue or a measurement 
of movement of tonnage or passengers? Which is it? 

Mr. Duvat. It is a measurement designed primarily on the basis 
of revenue. In other words, it was generally found that one revenue- 
paying mile produced about twice the revenue of revenue per ton-mile. 
That varies quite a bit. If worked up on a cost basis, as testified to in 
recent hearings, it probably would give a weight of four or five to the 
revenue-paying miles to make up this traffic unit. 

The Cuatrman. The reason I ask is that I notice a little different 
result in your calculations compared to the calculations of other 
witnesses. I wonder if all of you are talking about the same thing 
when you talk about traffic units. Where did the term come from, 
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where did it originate? Is it an ICC term, or railroad economist 
term, or what is the background of the term? What is its genesis? 

Mr. Duvau. The ICC itself as a commission has not accepted the 
traffic unit as a good measure because of its weaknesses. It is used 
and has been used over and over again in hearings. 

The CuHarrMan. I notice it has. 

Mr. Dvuvat. Its origin was before I got into this phase of the work 
so I really could not answer that. 

The CuatrMAN. We appreciate your coming here and giving us 
your views, Mr. Duval. Freight rates are tremendously impértant 
to what you term the agricultural community. 

Mr. Duvau. Thank you. 


UNITED States SENATE, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE. 
Washington, D. C., Thursday, March 27, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Washington, D. C., Senator 
Edwin C. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, 
THE NATIONAL GRANGE, WASHINGTON, D. C. 


Mr. Hatvorson. The two bills S. 2518 and S. 2519 relate directly 
to the railroads. If we are to preserve railroads in private ownership 
and enable them to provide modern railroad service something needs 
to be done to solve their predicament. 

We believe something needs to be done to avoid future repetition of 
the 1946 experience of the railroads under the ICC procedure. The 
1946 experience is well related by Dearing and Owen of the Brookings 
Institution in their book National Transportation Policy: 


On April 3, 1946, the railroad operating brotherhoods (15 nonoperating and 
3 operating) received an arbitration award granting a substantial increase in 
hourly wage rates. The bulk of this inerease was made retroactively effective 
to January 1, 1946. The resultant increase in total railroad labor costs for 1946 
was estimated at $680 million. 

In order to compensate for known and anticipated increases in labor and mate- 
rial costs, the railioads filed on April 15, 1946, a petition for an increase of approxi- 
mately 22 percent in the general level of freight rates. After so-called emergency 
hearings, the Commission on June 20 granted an interim increase of approxi- 
mately 6 percent to become effective July 1, 1946. * * * Extensive hearings 
and arguments on the permanent aspect of the case were held regionally and in 
Washington from July 22 to September 26, 1946. Finally on December 5, 1946, 
the Commission granted an additional 11.5 percent increase in the general level 
of freight rates to become effective January 1, 1947. 

Thus a full year had elapsed between the time the railroads felt the impact of 
increased costs and the date on which they were permitted by the [CC to increase 
freight rates by anything like a corresponding amount. It is difficult to find an 
adequate explanation for this extreme time lag. For the controlling facts were so 
strikingly clear that any prolonged and formal hearing designed to “inform the 
Commission as to the facts’? was not only unnecessary but was destined to produce 
delay. 
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What did the Commission learn from the July-September hearings that was 
not or could not have been determined from the May hearings? In short, what 
facts or circumstances j-stified a 17-percent increase in freight rates effective 
January 1, 1947, as against a 6-percent increase effective July 1, 1946? The 
two major elements of cost, labor, and materials, that controlled the December 
decision were known as firmly in June as in December. The only major specii- 
lative element was the anticipated level of traffic. The carriers’ traffic estimate 
for the last half of 1946 indicated that the railroads as a whole, and particular! 
certain carriers, co Id escape serious financial difficulties only by an immediat« 
and substantial increase in the general level of their rates. 

In fact the Commission’s delay in deciding these cases obviously contribyted 
to the financial dt. rioration of the regulated carriers. Between January 1, 1946, 
and January 1, 1947, the working canital of class I railroads was reduced from 
approximately $1,643 million to $1,257 million, or 23.5 percent decrease. A sub- 
stantial amount of this reduction was occasioned by the extreme distortion in 
cost-price relations brought about by the Commission’s unhurried handling of the 
rate case. And, despite near-capacity operations, class I carriers as a whole real- 
ized a return of only 2.75 percent on their investment. This compared with a 
rate of 2.23 percent for the 1930-34 period, whicn ineludes three of the most 
disastrous operating years in modern railroad history. * * * 

Moreover, this average figure does not reveal the true impact of the 1946 cost- 
price relations on individual railroads, for in that vear 29 of the 131 class I rail- 
roads failed to earn fixed charges (suffered a deficit of net income). And, even 
though total railroad capitalization had been scaled down extensively as a result 
of financial reorganization, almost one-half (45 percent) of the total amount of 
stock outstanding in 1946 failed to vield any dividends. Although of less serious 
immediate consequence, the 1946 difficulties of the railroads in attaining rat: 
adjustment were experienced again in 1947. 

Very few people will argue that a return of 2.75 percent on invest- 
ment is adequate and fair under present conditions. Some of the rail- 
roads (20) suffered a deficit in net income in 1946. The experience 
of 1946 has been repeated to some exfent in subsequent years. There 
must be some way to avoid retroactive wage increases end to allow 
the railroads prompt increases when they are confronted with increased 
wage and material increases over which they have little or no control. 

After studying the postwar rate increases, Dearing and Owen say: 


We must conclude from this analvsis of recent general rate increases that regula 
tory delays are responsible in no small measure for the relatively poor financial rec 
ord made by the railroads in the immediate postwar period. This situation cannot 
be viewed merely as an adverse development for railroad security holders who are 
experiencing only moderate returns in the midst of unprecedented levels of general 
economic activitv. On the contrary, fa‘lure of the railroads to participate in the 
general high level of postwar industrial profits raiscs doubts as to the financial! 
long-run prospects of the carriers. 


To us it makes a big difference as to whether the low rate of return 
on railroad investment was due to obsolescence of the industry or to 
Government regulations. On this Dearing and Owen say: 

The sharp difference between the experience from 1939 to 1947 of the railroads, 
on the one hand, and other major areas of the economy, on the other, is explained 
by one fact. The price of railroad service is rigidly controlled by public authority, 
while other industries are free to adjust price to current demand. 

The Grange does not believe the railroads have done all they should 
to improve efficiency and to eliminate inefficient utilization of labor. 
It is difficult under these conditions to favor rate increases for the 
railroads, but maybe some inefficiency must be tolerated if we are to 


avoid physical deterioration of the railroads, Federal subsidy, or 


Government ownership. 
We are convinced that failure of the railroads to increase efficiency 


to the ultimate is in some measure traceable to certain features of our 
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regulatory policy which has tended to dull the incentive of such 
efficiency. 

The sooner we can let competition set freight rates, the better off 
we will be, because then the railroads will be off the cost-plus type of 
rate setting, and maybe then they will themselves find the incentive to 
greater efficiency and better service. If the ICC is to continue to 
regulate transportation and set rates on the basis of cost plus, it should 
find the specific cases of waste and inefficiency in the transportation 
industries and require them to be corrected before the full fair rate of 
return is allowed. 

We appreciate the problem which S. 2518 seeks to correct, but, until 
it is clear that we bave the proper system to decontrol the transporta- 
tion industry and put it on a genuine competitive basis, we must 
object to the bill for going too far in letting the railroads set their rates 
in a semimonopolistic situation of competition limited by the existing 
laws and regulations covering trapsportation. It may be possible to 
so amend S, 2518 as to require the ICC to allow realistic interim 
increases when known costs are increased. 

The National Mediation Board set up to mediate between labor and 
management in the railroad and airline industry is now independent of 
the ICC. Arbitration awards which become retroactive create a 
dificult problem for railroads who cannot make freight rates 
retroactive. 

Wage rates and labor practices have a tremendous lot to do with the 
soundness of our transportation system and the rates charged the 
public. We should not have two agencies, one to act on wage rates 
and labor practices and another to act on passing them on either to 
the public or to impair the earnings of the railroads. 

If rail rates are of public concern, so are labor practices and wage 
rates, because any regulated industry is to a large degree on a cost- 
plus basis or else its financial health is impaired. We recommend 
putting the railroad mediation function under the ICC to consider 
what is sound and equitable wage rates and labor practices. 


STATEMENT OF KARL D. LOOS, REPRESENTING THE NATIONAL 
COUNCIL OF FARMER COOPERATIVES 


The CHarrman. Now Mr. Karl D. Loos, the National Council of 
Farmer Cooperatives. You may proceed. I understand you have 
no prepared statement. 

Mr. Loos. No, Mr. Chairman; I have not. 

The CuatrMan. We will turn you loose and you may proceed in 
your own way. 

Mr. Loos. I apologize for not having prepared one, but I did not 
receive instructions as to what I might cover until a meeting of the 
executive committee of the national council held last Tuesday. 

The CuHarrMan. Will you identify yourself for the record and then 
proceed in your own way? 

Mr. Loos. I am Karl D. Loos, and I have been a practicing attorney 
in Washington for many years, also in Chicago, and | am a member of 
the transportation committee of the National Council of Farmer 
Cooperatives, which committee is known as the National Agricultural 
Cooperative Transportation Committee. I am authorized to make 
this statement on behalf of the national council. 
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The council is a national organization whose membership is made up 
of farmer cooperative associations engaged in marketing agricultural 
products and in purchasing farm supplies and serving in that capacity 
some 2,600,000 farm families. Although the council is a separate and 
distinct organization from the national farm organizations, it is appro- 
priate to note that many of the patrons and members of the some 
5,000 cooperative associations are also members of one or more of the 
national farm organizations; namely, the Grange or the Farmers 
Union or the Farm Bureau Federation. 

The council, being directly made up of operating businesses which 
are dealing daily with the practical transportation problem of agri- 
culture, some years ago in response to a recognized need sponsored and 
established the National Agricultural Cooperative Transportation 
Committee to provide a channel through which farmers’ associations 
throughout the country might express their views and seek to protect 
their interests on transportation matters of general importance and 
common concern. 

The traffic managers and commerce counsel of a considerable 
number of farmer cooperatives throughout the country, including 
some cooperatives who are not members of the council itself, are 
represented in the membership of this committee. This brief back- 
ground information will indicate the composition of the group on 
whose behalf I appear and the nature of their interest in the transporta- 
tion bills before you. 

| will address my remarks to four bills: S. 2518, 2519, 2357, 2362 
I think the members of the committee are familiar with those by 
number. Before I begin to talk about those, however, permit me to 
say that we all recognize the importance of transportation, particu- 
larly to agriculture. 

It is not necessary to dwell on what this country would be if we did 
not have transportation. It is just as fundamental and basic as 
anything else that there can be. The need is for adequate transporta- 
tion, but there also is ever present a need as well as a very strong desire 
for low-cost transportation, and it is in the conflict between these 
efforts to attain adequate transportation and low-cost transportation 
that many of our problems develop. But I think I might preface all 
of my remarks with the statement that the need for adequate trans- 
portation is so great and so superior to the need for low-cost transpor- 
tation that, if faced with a choice between inadequate transportation 
at a low cost and adequate transportation at a higher cost, we would 
have to choose the latter. 

We also recognize that, so long as the railroads are privately owned, 
it is essential that revenues keep ahead of expenses, not only to pay 
the operating expenses but also to provide replacements of cars and 
other capital items. 

We feel that the railroads today are in a reasonably good financial! 
position and that this objective of keeping revenues ahead of expenses 
has been accomplished, notwithstanding the picture that has been 
painted to the contrary by many witnesses who have appeared before 
you and who appeare d before the Commission in the various proceed- 
ings involving increased rates. 

In my re ‘marks I am going to try to confine myself to material that 
will not be presented to you by the witnesses who will follow me. I 
have read all of their statements, and I feel that their statements 
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reflect our views, so that I will try to avoid any repetition of what 
they may say. I do not include Dr. Halvorson’s statement with 
respect to S. 2518 in that, however. I will make my own statement 
with respect to that, and most of what I will say will deal with S. 2518. 

The fundamental and basic concept of S. 2518 is to avoid, as I see 
it, any regulatory action or control on the carriers’ estimates as to their 
needs for increased revenues and that when, as the bill says, they 
certify that their increases in wages or costs of materials or other 
expenses are taking place or about to take place, and that the best 
available estimates of revenues and expenses indicate an increase is 
necessary, that then they may file tariffs which will become effective 
on 30 days’ notice, and nobody can do anything about it. 

I think the best test of whether or not such action is appropriate 
is to be found in an examination of what their best estimates of 
revenues and expenses are likely to be, and that we can best judge by 
the kind of estimates they have made in the past, particularly in 
connection with these advance rate cases pending before the Com- 
mission. 

I think the record will show, on an examination, that the carriers 
have not been so accurate in their estimates; in fact, have been so 
inaccurate in their estimates that it would be a grave error of judgment 
to give them unlimited and uncontrolled authority to make increases 
in rates solely on their own estimates. 

The estimates that the carriers have made in the past have been of 
two kinds: one, which I think may properly be called collateral 
estimates, and those are based on the rates of wages and the prices of 
materials and supplies as compared with a preceding period, and 
applying those percentages of increase to the actual expenditure of 
hours and the actual use of materials and supplies in that preceding 
period. 

That method, while on its face might seem an appropriate method of 
estimating inc reased expenses for the future, is highly inappropriate 
when applied to the railroad industry, as experience has shown, and 
I want to give your committee just a couple of illustrations of the 
errors that result from relying on this collateral method of estimating 
increased expenses. 

In the proceedings known as Ex parte 166 and Ex parte 168, which 
were started in 1947 and which covered estimates of a 3-year period 
1947 to 1949, which by design of the carriers involved no blanks, no 
interruptions, and no overlapping, the combined estimates of increased 
expenses that were made by the carriers on this collateral method 
during that 3-year period were $2,023,000,000. 

By ¢ comparing 1950, the first year after this 3- -vear period, with 1946 
the year preceding this period, when fortunately it so happened that 
the total volume of freight traffic was just about the same, we find 
that the actual increase in expenses was only $711,000,000, not 
$2,023,000,000, as the carriers’ estimates had indicated the increase 
would be. 

Senator Bricker. Where was the error? 

Mr. Loos. The error was in that they did not recognize the econ- 
omies that are constantly occurring in increased efficiency of the 
carriers, particularly in this dieselization program which has brought 
about tremendous decrease in operating expenses when measured in 
relation to a former period. 

96736—52 69 
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So notwithstanding the increases in wages and the increases of 
prices of materials and supplies, because the carriers are getting more 
traffic units per man-hour and per ton of fuel used and so on, the actual 
operating expenses do not increase in anywhere near the proportion 
that wage rates and prices of materials and supplies rise. 

Senator Bricker. Is there any comparable efficiency in operation 
that you contemplate at the. present time to that of the dieselization 
program? 

Mr. Loos. Perhaps nothing that will be quite as spectacular as that, 
but of course the dieselization program is far from complete. It is 
complete on some railroads like the Erie, for example, but the Pennsy]- 
vania and the New York Central still bave a long way to go, and | 
have heard of and I know that there is in experimentation a Diese! 
engine of a coal-burning type, which you are probably familiar with, 
Senator Bricker, that may bring coal back into the picture as a Diese! 
fuel. 

Senator Bricker. Processed coal? 

Mr. Loos. Yes; it would be powdered coal. And the big obstacle 
in its development now is the creation of a burner grate that will 
burn that coal at the high heats that are created without disinte- 
gration. That is one thing they have not overcome, and if that should 
occur there will be still greater economies over the oil-burning Diesel. 

Then there are other points at which the railroads are constantly 
showing ircreased efficiency and greater loading and faster turn- 
around, and above al!—which I think is a reflection of all the econo- 
mies—a constantly decreasing gross ton miles per revenue ton mile. 

One other illustration of this error in collateral method of making 
estimates was given by Dr. Parmelee in testimony given to this 
committee on ps 6, 1950, at page 54 of that particular volume. 
I do not remember what the volume is, although I have it with me 
where he referred to a comparison of 1949 with 1941. 

His purpose there, however, was not to show the error of the col- 
lateral method of estimating: His purpose was to show the increased 
efficiency that the railroads had brought about in that period. But it 
also portrays very clearly the error in this collateral method of estimating, 
and he showed that based on the wage rates and prices as they had 
increased from 1941 to 1949, the estimated increased expenses woul: 
have been by this collateral method $3,729,000,000 but the actual 
increase was only $2,998,000,000. So that there was an overstatement 
there of $931,000,000, or an overstatement of 33 percent. 

I have other illustrations but I will not take tbe time to mention 
them. I think these two serve to illustrate the point. 

Another item of factural evidence that I think is often overlooked 
in these discussions: We hear so much from the railroads about the 
ratio of increase in wages and the ratio of increase in prices, compared 
with the ratio of increase in carrier revenue per ton-mile, and it is quite 
true, as the chairman mentioned in his questions to Mr. Halvorson, 
that rail rates have not gone up nearly as rapidly as have prices of 
many commodities and not nearly as rapidly as wages. 

One reason for that is because the railroads, beyond any other 
industry, can profit by increases in volume, and we have had tre- 
mendous increases in volume of rail traffic since the prewar period. 
It was due to that tremendous increase in volume more than anything 
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else that unit costs have either remained stationary, or when you 
include fixed charges they have actually gone down. 

At present, 1939 as compared with the increase in revenue—I stated 
that rather poorly. I do not mean to say that the unit costs today 
are less than they were in 1949, but the ratio of increase is less. 

Let me give you two or three figures there. First let’s see what 
the Commission has authorized. The carriers requested in this 
series of ex parte proceedings that began in 1946 and are still con- 
tinuing with Ex parte 175 now pending before the Commission for 
decision on the third round, the carriers asked for increases that 
aggregated 100 percent in that series of proceedings. 

The Commission has authorized increases that are estimated to 
aggregate 67.6 percent. The carriers have not held those increases, 
however. They have only held about 80 percent of them according 
to estimates of the Bureau of Statistics of the Commission. So that 
means that the actual increases in rates that have been held by the 
carriers up to date are about 54 percent. But in that time—I am 
sorry that these periods are not exactly the same, but for purposes of 
making the point they will serve—but in that time, while the rate 
increases authorized and held by the carriers have amounted to about 
54 percent, the revenue per ton-mile, which is the factor of what all 
the rates produced applied to a unit of traffic, has only increased some 
37 percent. 

The difference is probably due to differences in length of haul and 
in consistency of traffic. 

Senator Bricker. Will you explain the variance just for the pur- 
pose of the record between the allowed increases and the held increases? 

Mr. Loos. The allowed increases are what the carriers were au- 
thorized 

Senator Bricker. I know that, but I want to know what the cause 
for it is. 

Mr. Loos. The cause for the difference? 

Senator Bricker. Yes. 

Mr. Loos. The cause is because the carriers have found it necessary 
by reason of competition, motor truck, water or other reasons, to 
reduce many of the rates. 

Senator Bricker. To suppress certain portions of the rates? 

Mr. Loos. Shortly after they have increased rates they have 
reduced them and as Senator Johnson suggested the result of that 
is that more and more is thrown on to those commodities that cannot 
get away from the rails to offset the losses in the rates that are brought 
about by reductions on those which can. get away from the rails. 
lt has got to the point now where about the only way you can expect 
to survive is to find some way to get your transportation as much as 
possible without using the rails. 

Just one other comparison. 

Now, what has happened to the expenses in this period? Well, 
revenue per ton-mile has gone up 37 percent. There are various 
methods of trying to relate expenses to revenues and get them on a 
comparable unit. It is a pretty difficult thing to do, for the trans- 
portation as a whole, because of your combination of passenger and 
freight. 

There is no very adequate unit that takes care of both passenger 
and freight, that you can measure against the revenue per ton-mile. 
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However, there are units, traffic or gross ton-mile units, and whichever 
you take, if you include fixed charges which have decreased very 
mater ially, the percentage of increase, compared with 1939, is less 
than 37 percent. 

Perhaps the best unit and the one that I am going to give you is 
gross ton-miles, which means the gross tons of passenger service as 
well as freight, all put together and divided into the total expenses. 
That is trailing gross ton-miles, if you want the refinement. That 
means that which is behind the engine. And the percentage of 
increase in the expenses, all expenses—operating expenses without 
fixed charges now, is 34 percent per gross ton-mile, when adjusted 
for the decrease in the number of gross ton-miles per revenue ton-mile. 
That we think is the most accurate measure of the increase in unit 
cost. 

There is even a better comparison that can be made, but that has 
its deficiency, for purposes particularly of these advance rate cases, 
because the statistics are a year or more behind, and of course when 
you are dealing with whether or not an increase should be granted 
now you want to know what the last year is. That is to make the 
comparisons on the basis of the freight-operating costs and the 
passenger-operating costs separately. 

Those costs as you know are separated in the Commission’s 
statistics and as you know we get those figures about a year or 18 
months late. That is not in criticism of the Commission. It is 
just inevitable. You cannot make all the allocations that have to 
be made to get those. You can not do it by months; you have to do 
it by years. It would be entirely too expensive to do it currently. 

I have here some very interesting figures I would like to give you 
on a comparison of the 1939 and 1950 revenues and operating expenses 
for freight separated from passenger. The revenues were 10 miles per 
revenue ton mile in 1939 and 13.7 in 1950. The operating expenses 
were 6.4 and 9.0. So that we had a margin between revenue and op- 
erating expense in 1939 of 3.6, or nearly 50 percent. 

In 1950 we had a margin of 4.7, which is a third more than the margin 
that we had in 1939. But when we include taxes we find the picture 
somewhat different. The margin then becomes 2.5 in 1939 and 2.6 in 
1950, but even including taxes the margin has stayed the same. That 
I think highlights the importance of taxes—increasing taxes—in this 
problem of increasing operating expenses. 

On the other hand, the passenger service has been making bigger 
and bigger losses. In 1939 operating expense per passenger-mile was 
33.8 compared with 27.9 revenue, or a deficit of 5.9, whereas in 1950 
the operating expenses had increased to 54.4, the revenue to 43.9 per 
passenger-mile, a deficit of 10.5, almost double the deficit that had 
occurred in 1939. And that more than anything else, I think, em- 
phasizes that one of the great problems of the railroads today is the 
passenger deficits. 

Senator Bricker. Would you favor a bill giving Interstate Com- 
merce Commission appellate jurisdiction over the abandonment cases 
of the State commissions? 

Mr. Loos. I would myself, but that has not been considered by the 
organization I am representing, so I could not say what their view is. 

Senator Bricker. That is where a great portion of that comes 
about. 
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Mr. Loos. It is due in part to that. I do not know how to over- 
come this passenger deficit. 

Senator Bricker. It is one of the great problems and it is going 
to get worse because now the number of passengers carried by airlines 
between our big cities is almost equal or surpasses the number of 
passengers carried both by bus and by railroad. 

Mr. Loos. Yes; the air traffic has increased tremendously. Just 
to emphasize this passenger-deficit problem, and I do not think it 
can be overemphasized: A few months ago I made some comparisons 
between the passenger deficits for 1949, and I must concede that I 
am picking 1949 because that was the high point in passenger deficit 
and I am just trying to make this as strong an illustration as I can, 
but it is just illustrative. 

Passenger deficits in 1949 were $649,000,000 compared with a net 
railway operating income on freight alone of $1,335,000,000. So 
your passenger deficits took almost half your earnings in freight. 

Senator Bricker. What do you aaninaeel to get rid of that? 
What can we do about it? You cannot abandon the railroad pas- 
senger service. 

Mr. Loos. No; you cannot abandon the passenger service. I feel 
that what we are doing now is that we are asking the freight shippers 
of this country to subsidize the passenger business. 

Senator Bricker. That is true. 

The CuatrmMan. That has been my contention, but Carter Fort in 
his last appearance here contradicted that position and tried to prove 
that the loss of $649,000,000 which occurred in 1949 was not really 
aloss. I told him that his argument sounded like double talk to me. 

Mr. Loos. He argued it was really a tax saving and therefore an 
advantage to the freight shippers. Somebody else made that same 
argument before the Interstate Commerce Commission, but I agree 
with you it sounds like double talk to me. 

Senator Bricker. He would rather take. a loss than a_ profit 
because he makes more out of it. 

Mr. Loos. We hear a lot about subsidies to farmers and of course 
] am representing a farm organization and we hear a lot about it in 
connection with price-support programs, but do you realize that the 
net loss of this Government on all the price-support programs from 
1933 to 1949, over a period of 17 years—that excludes the consumer 
subsidies during the war and it excludes section 32 programs but 
on the strictly price-support programs the net loss in all of that 
period of 17 years was $664,000,000. Just a little more than the 
passenger deficits for one single vear. 

Senator Bricker. That was before the corn started to rot, was 
it not? 

Mr. Loos. That was before these latest scandals, but I think, 
while that is quite dramatic, the amount of those losses will be rather 
small compared with these hundreds of millions of dollars we are 
talking about. 

Now, if there is going to have to be a subsidy for the maintenance 
of passenger traffic we feel that it is high time that the freight shippers 
of this country were relieved of the burden of carrying that subsidy 
all by themselves. 
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In that connection we also must think of the taxes. The taxes in 
1950 amounted to $560,000,000—the income taxes alone for the 
railroads. 

Senator Bricker. Have you got the total tax figure? 

Mr. Loos. $560,000,000. 

Senator Bricker. I mean including State and local taxes and 
property taxes. 

The Cuarrman. I have been surprised, Senator Bricker, in this 
hearing, that the railroad witnesses have never mentioned taxes. 
I made inquiry about taxes four or five times myself but they have 
never said anything about that subject and I am anxious to know why. 
Somehow I have never been able to get them to talk about taxes. 

Senator Bricker. They have got so much company, I suppose, 
along with everybody else. 

Mr. Loos. Perhaps they just feel they can pass them on to us 
freight shippers and they do not have to worry about them, but the 
total taxes to answer your question, Senator Bricker, were 
$1,154,000,000 for 1950, of which the Federal income tax was 
$560,000 ,000. 

Senator Bricker. Thank you very much. 

Mr. Loos. Of course, the passenger service isn’t contributing any- 
thing to the payment of those taxes. 

Senator Bricker. It is reducing them. 

Mr. Loos. It is reducing them. That is what the gentleman that 
Senator Johnson referred to had in mind probably when he said it 
was a tax saving. The railroads were carrying the income taxes of 
$550,000,000 and the passenger deficits which in 1949 were 
$649,000,000 and in 1950 were somewhat less than that—I have for- 
gotten the figure but over $500,000,000—that is over a billion dollars 
that the freight shippers of this country are carrying, in addition to 
paying the operating expenses and a fair profit. 

I think that if we are going to solve this problem and maintain 
adequate transportation at reasonable cost, that the Congress is going 
to have to determine how much of this burden is going to continue to 
be imposed on the freight shippers 

Senator Bricker. Is there any way that you can increase the 
passenger revenue? 

Mr. Loos. I think there might be, Senator. Of course every effort 
should be made to do that, but if it cannot, I think the maintenance 
of the passenger traffic, if it has got to be subsidized, ought to be sub- 
sidized by the public rather than by the freight shippers. 

On this matter of taxes, not only do the ‘fre ight shippers pay all of 
the Federal income taxes that the railroads have to pay but they also 
pay a transportation tax which is now 3 percent on freight and 15 
percent on passenger. This is the way this tax thing works out: To 
give the railroads one dollar of additional revenue that they say 
they need the shippers have to pay at least $2 of additional rates, 
because one dollar of it goes to pay Federal income taxes, simply on 
the income, not including excess-profits tax. 

There are a lot of these railroads that individually do not need any 
increase in revenue in every one of these advance-rate cases. ‘There 
are some of these ore-carrying roads that earn 15 or 20 percent even 
after taxes. The Santa Fe in 1950 earned 7% percent after taxes. 
That means about 10 percent before taxes. 
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But when you make a general increase in freight rates you have got 
to increase everything and those that do not need it get it along with 
those that do need it. The shippers certainly would be much better 
off if any amount that they had to pay in the way of additional taxes 
were paid by addition to the transportation tax and not by addition to 
the rates to make the railroads pay it out of their income tax. 

I am not recommending that an adjustment be made in Federal 
taxes, but I am saying that unless and until we either—put it this way: 
That so long as we try to give the railroads a return of income com- 
parable with the return that they get in peacetime and under peacetime 
tax rates, that either we have got to find some way of relieving them 
of the burden of income taxes and transferring that burden over to the 
transportation-excise tax, or we have got to give up the idea that the 
railroads are entitled to pass on all their tax money and that they 
should pay out of their income some of these increased wartime taxes 
just as everybody else has to do. 

The Cuairman. [ do not think that there is any logical reason why 
there should be excise taxes on transportation. 

Mr. Loos. I do not either. 

The CHArrRMAN. I think it is an outrageous tax and one without 
justification. I am on the Finance Committee and I have expressed 
that view over there at every opportunity. 

Mr. Loos. Now, with respect to what Mr. Halvorson said about— 
and quoting from the gentleman he mentioned of Brookings Institu- 
tion—as to the lag, they were talking about Ex parte 162, the first 
proceeding following the war. 

I think the Commission procedure has very much improved since 
then, and as mentioned in discussing the unit cost feature of this case, 
1 think the Commission has done a reasonably good job to date of 
keeping revenues and operating expenses in line, when you consider 
unit operating costs, and the Commission has shown every disposition 
and ability and ree to expedite its proceedings. 

In this last Ex parte 1 75 hearing that began on January 14 and 
concluded on February 29, 1 want to say I never worked so hard in my 
life as 1 did trying to keep up with the Commission in those hearings. 
‘They have shown a disposition in the last two cases, 168 and 175, to give 
a prompt decision on interim relief. 

The only thing that has not pleased the railroads is that they have 
not given the railroads that they asked. But I say the reason for that 
is not because the Commission is delinquent but because the railroads 
asked for too much and could not prove their case. 

It may be that, as we go on along this road of inflation that we are 
ap parently on, and if we ever get to ‘the point where money depreciates 
in value so fast that you cannot spend it fast enough to get your 
money’s worth out of it—I do not think we are any where near that 
point vet—but if we do get to that point in this country, and I hope 
we will not, it may be that we will need some drastic action like this, 
such as proposed in S. 2518, to keep revenues up with expenses. 
But even then there ought to be some regulation exercised over it, 
and the Interstate Commerce Commission is the proper and only 
body, it seems to me, to exercise that regulation. 

I think the Commission itself can be relied on to expedite its pro- 
cedure in line with the needs of the times. If the Congress does not 
have that confidence in the Commission maybe there ought to be 
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some legislation that will narrow the issues that can be considered in 
these advance rate cases, but certainly not to give free and untram- 
meled discretion to the railroads. 

Senator Bricker. There is no jurisdiction of the Commission that 
is relieved at all over the rates except the putting the rates into effect 
in the first place and that is because of the time lag. They can on 
their own motion or upon protest set the rates aside, reduce them, or 
anything else. 

There is no infringement of the jurisdiction of the Commission 
ultimately over these at all. 

Mr. Loos. That is true, Senator. 

The CuarrMan. It may be true, theoretically. It is not true 
practically, and I do not think it is wholly true theoretically, because 
there is no way that the railroads can pay back the overcharges to 
all the shippers, and there is no provision in the present bill which 
would compel them to make those back payments. 

I think it is also wrong in principle, because if it is right in principle 
that same principle ought to be applied to all public utilities such as 
the gas and electric utilities and street cars, and everybody operating 
a public franchise. If it is right to give the railroads the authority 
to set their own rates subject to review, then it is correct to give the 
telephone, the telegraph, the express and other public utilities that 
same right. I think that would result in utter chaos. 

Senator Bricker. You have a uniformity of service in your utilities 
that you do not have here and you have a monopoly in most of them 
that is no longer true, in some portion at least, of the railroads. 

The CuarrMan. The reason you do not have a formal monopoly 
is because the railroads have been given a franchise, which, however, 
amounts to monopoly through franchise. But it is a revolutionary 
deal and it cannot be viewed in any other light than being revolu- 
tionary. 

It is a complete change. Perhaps something should be done to 
speed up decisions on the part of the ICC. Perhaps they might be 
required by law to bring in a decision within 60 or 90 days or some 
such period, when wages or out-of-pocket costs have been suddenly 
increased. There might be logic in handling it that way, to place 
some restrictions on the ICC and compel them to bring in a quicker 
decision, but to completely revolutionize this thing and turn the 
initiation of rate-making over to the railroads, is, it seems to me, a 
very revolutionary step that ought to be considered with great care. 

Mr. Loos. It certainly is, Senator, and I would like to say that in 
my opinion the keystone of effective regulation by the Interstate 
Commerce Commission of the carriers is the power of suspension. 
Without it our regulation would not have been successful. Before 
the suspension and before the power to prescribe—do you remember 
what difficulties we got into before the power to prescribe reasonable 
rates? 

All the Commission could do was to find that the rate was unreason- 
able and could not prescribe what the reasonable rate should be. 
That was the first major step when the power to prescribe reasonable 
rates was given, and the thing that tied the whole thing together and 
made the thing effective was to grant the power of suspension. 

If we abrogate the power of suspension with respect to these rate 
increases I think we are losing a lot of ground. 
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Senator Bricker. If the Commission could within a reasonable time 
fix it, certainly I would favor giving the Commission enough help if 
they could within 60 or 90 days come to a decision on it—I would 
certainly agree with the Chairman on that—but this time lag I 
think is beyond all reason and fairness. 

Mr. Loos. It has been in the past, Senator, but in the last twe cases 
the interim decision has been quite prompt. There is not the same 
necessity for promptness in the final decision but the interim decision 
is supposed to take care of what they need as an immediate proposition. 

The railroads do not agree with what the Commission finds, but 
that is not the point. The point is that they have acted promptly 
in Ex parte 168 and 176 in their interim orders and I think the Com- 
mission can be relied upon to keep abreast of the needs of the times. 
I think they have done it up to date. 

Senator Bricker. Do you think they need more help on that? 

Mr. Loos. I think they do. I think they have been very badly 
treated in their appropriations. ; 

The Cuarrman. They have been starved and there is no question 
about it. 

Mr. Loos. I think it is terrible that an agency of the caliber and 
importance of the Interstate Commerce Commission should have been 
forced to reduce its staff so tremendously. | 

Senator Bricker. With 2% million Federal employees they are 
limited to 1,800 and they are dealing with one of the most basic and 
most important functions of our whole economic system. 

Mr. Loos. Yes, sir. I do not know of anything that is more 
important. 

The CuarrMan. Congress gives more money to the Pentagon for 
public-relations purposes—not for anything else except public-relations 
purposes—than it does to the ICC for its total operation and of course 
that does not make sense at all. 

The point that has worried me a great deal about S. 2518 is this: I 
have a suspicion that the purpose back of that bill is to give the rail- 
roads the power to juggle transportation rates. I have been trying 
all through this hearing to have the railroads indicate what they would 
do if given the authority under S. 2518, and Carter Fort finally replied 
to me in his last appearance before this committee. He said, ‘Well, if 
Ex parte 175, the total amount asked for,”’ which was 15 percent as we 
recall, and granted in part, he said, “if that comes through and the 
railroads are given the total amount we will be caught up.” 

I said, ““Why then come in with S. 2518 if you are that close to the 
shore?’ He said, ‘Well, this steel increase, and if you could guarantee 
that everything was going to remain as is*that would be all right, but 
here comes the steel increase and that is going to throw everything out 
of kilter again and we will need more increases because of it,’’ and of 
course that is logical. 

That is an extremely inflationary move—there is no gain-saying 
that—but if they are that near to shore I cannot help but think that 
what they want to do is to lower rates in competitive transportation 
and raise them in noncompetitive fields. 

Senator Bricker. Of course, there is this continuing jurisdiction by 
the Commission over depressed rates and over unfair rates. 

The CuairMan. Yes, but it comes after a time lag. 

Senator Bricker. Except as to the time-lag feature, of course. 
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The CuarrMan. And then when you couple S. 2518 with 2519 you 
run into a further difficulty. That is, the ICC is restrained by the 
two bills to such an extent that I am not sure whether the ICC can 
protect the shippers of this country against juggling, or that the com- 
munities of this country can be protected against freight-rate juggling. 

Mr. Loos. Senator, I think that, in response to Mr. Carter Fort’s 
suggestion that they will be caught up if they get the full 15 percent 
increase, I say that they are caught up now a they are not entitled 
to any further increase in this present proceeding that is now pending 
before the Commission for decision. 

The Commission itself said in its last decision in the second round of 
Ex parte 175 that they had allowed a liberality of a decision beyond 
what would ordinarily be warranted. I think they have been very 
liberal with the carriers, they have kept, in spite of these great in- 
creases in rates, of wages and prices of materials and supplies, they 
have kept the revenues ahead of the expenses, and I say that they are 
caught up now and that the real reason for this 2518 is not because of 
any time lag in the decisions of the Commission but because the rail- 
roads are dissatisfied with the decisions of the Commission and want 
to make their own decisions in lieu of the Commission’s decisions. 

Senator Bricker. How do you account for the fact that there is 
very little equity money if any going into the railroads at the present 
time and some of the important roads have not paid dividends fo: 
years and years? 

Mr. Loos. Senator, it is hard to talk about it in general but if you 
examine, as we did in the exhibit we introduced in Ex parte 175, the 
dividend history of the railroads from 1890 to date, they are paying 
greater dividends today than ever in their history. 

It is true that there are some railroads that have not paid dividends 
As to why there is not equity money going into the railroads I say it 
is because the railroads do not need equity money. Those that could 
get it do not want it. They do not want to dilute their holdings. 

There were three railroads, the Union Pacific, the Norfolk 
Western and one other, that in the last 3 years have not even issued 
an equipment trust obligation. They have had so much cash lying 
around that they pay a hundred percent for everything they buy in 
the way of equipment. 

Senator Bricker. What railroads were those? 

Mr. Loos. The Union Pacific—I had better give you those later. 
There were three. We had those in one of the pages of Dr. Edwards’ 
exhibit in 175. 

Senator Bricker. I wonder, Mr. Chairman, if we could have that 
as part of the record? 

The CuarrRMAN. Yes, we would like to have that as part of the 
record. 

Mr. Loos. It is a tremendous exhibit. 

The CuarrMan. No, we do not want to put it in the record. We 
want that as a document in our files to make our reports and for the 
information of the committee. 





The carriers referred to were the Atchison, Topeka & Santa Fe, the Norfolk « 
Western, and the Union Pacific. 


Mr. Loos. Senator, I am not going to say anything more on these 
other three bills because I have read the statements that are going to 
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be made by the witnesses who are to follow me and I could not add 
anything to what they are going to say and I have already taken too 
much time so I will stop now. 

Senator Bricker. You are against these bills? 

Mr. Loos. We are against the four bills. 

Senator Bricker. What would you suggest? 

Mr. Loos. I think there is nothing needed on 2518. I think 2519 
is distinctly a step in the wrong direction, to take out the emphasis 
on low cost of transportation and on the economy of operation, and 
on the motor carrier I think that the agricultural exemption is abso- 
lutely essential to have adequacy and flexibility and availability of 
transportation which agricultural commodities have got to have. 

That is the only way you can get it, by having an exemption on 
those commodities. 

The CuHarrman. All right. We thank you. I want to insert in 
the record, unless there is objection, articles appearing in the Wall 
Street Journal on March 25, 1952, and March 26, 1952, with respect 
to the very matter that this witness has covered so well, reflecting 
the good position of at least certain railroads, and most railroads at 
the present time. 


Without objection we will insert that in the record, gentlemen. 


(The documents were filed in the record of action and are as fol- 
lows:) 
[From the Wall Street Journal, March 25, 1952] 


LACKAWANNA Repvucep Dest 1N 1951 Despire Equipment PurRcHASES— 
REVENUE Rise or $7,200,000 Was More Tuan Orrset sy $7,900,000 Boosr 
IN Costs 


New Yorx«.—Although its equipment obligations increased last year because 
of the addition of Diesel locomotives and new ears, Delaware, Lackawanna & 
Western Railroad reduced its funded debt, largely through the purchase of 
$2,033,800 of its bonds at cost of $1,630,496. 

Fixed charges on its outstanding bonds at the close of 1951 were cut to $4,298,- 
354 on an annual basis and current contingent interest was reduced to $566,055, 
or a total of $4,864,409. When this total drops to $4 million a year the present 
sinking fund requirement will be sharply reduced and the restriction on income 
available for dividends will be removed. 

The annual report shows net income for 1951 amounted to $6,371,864, or $3.77 
a share, before sinking funds, compared with $3,842,749, or $2.28 a share, in the 
preceding year. Of the increase, $2,271,229 was due to a refund of 1942 Federal 
income tax plus interest. A gain in other nonoperating income also contributed 
to the increase. 

After deduction for sinking funds and capital fund, available net income of the 
Lackawanna for other corporate purposes was equal to 54 cents a share, compared 
with 36 cents a share in 1950. 

William White, president, stated that while revenues last year increased 
$7,200,000, this was more than offset by a $7,900,000 rise in operating expenses, 
due not only to wage increases but to advances in material prices. A contributing 
factor, he said, was the time lag between increased costs and the granting of relief 
in the form of increased rates. 

The 7.7 percent freight rate increase which went into effect last September, 
it is estimated, will produce about $5,500,000 annually in the road’s revenues 
at the present level of business. If the full 15 percent 1s granted, it will mean 
another $5 million annually to Lackawanna. The commutation fare increase 
allowed in February this year will vield an estimated $600,000 annually. Wage 
boosts in 1951 cost Lackawanna $6,740,000 on an annual basis, and the escalation 
clause increase of January 1, 1952, means a further payroll mse of $1 million 
annually, 
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[From the Wall Street Journal, March 25, 1952 


CHESAPEAKE & Ont0’s OPERATING REVENUES Hit New Hica in 1951—Was One 
oF HANpFuL oF Roaps Wuoss Prorits Rose Last Yrar, Report Says 


(By a Wall Street Journal Staff Reporter) 


CLEVELAND: Chesapeake & Ohio Railway was “one of the handful of railroads 
whose profits increased in 1951,’”’ Robert R. Young, chairman, and Walter J. 
Tuohy, president, said in the annual report. 

Net income for the year amounted to $4.80 a common share, as previously 
reported, or 55 cents above the $4.25 a share for the previous year. 

Operating revenues set a new high record last year. This reflected the abnormal 
overseas export coal movement, as well as efficient handling of high tonnages of 
both coal and merchandise traffic. The report showed record revenues for both 
classes of traffic. 

A total of 30,900,000 gross tons of overseas export coal were dumped by all 
railroads last year, 84 percent at Hampton Roads ports. C. & O. handled 43 
percent of the total export coal volume, the report said, adding that export coal 
accounted for 26 percent of the road’s total coal revenues. 

“This fact, while the basis of satisfaction because of the revenues it has brought 
in, also raises the yellow caution light over the track ahead,” the C. & O. officials 
stated, ‘Although heavy export shipments are expected in 1952, and perhaps 
sometime after, they cannot be expected to last indefinitely,” they warned. 

Merchandise traffic accounted for 39 percent of total revenues. At a record 
high of $145 million, these revenues were $11,400,000 above 1950 and $9,600,000 
above the previous high set in 1948. 

The road’s industrial development department is expected to play an important 
role in the future, the report said. In 1951 it was successful in securing 104 new 
industries on the C. & O. lines which accounted for $1,260,000 in revenues during 
the year. When in full operation the new plants are expected to produce about 
$4 million in revenues annually. 

The report shows that C. & O.’s funded debt was reduced by $3,700,000 in 1951 
to $233,839,000 at the year-end. Equipment obligations, however, increased by 
$26,800,000 due to the issuance of $42,700,000 new equipments. The new issues 
were offset by maturities of $15,900,000, leaving equipment obligations outstand- 
ing at the end of 1951 of $138,882,896. This represented a new high caused to 
some extent by increasing replacement costs and the heavy diesel purchase pro- 
gram, the report said. 

Chesapeake & Ohio Railway Co.: Pamphlet report for the year ended December 
31 follows: 


1951 1950 
| 
Earned per common share ! | $4. 80 $4. 25 
Operating revenues ; 7 368, 186, 306.00 | 318, 676, 866. 00 
Net operating income 49, 442,081.00 | 45, 879, 069. 00 
‘Total income ; ‘ 52, 726,395.00 | 48, 428, 540. 00 
Miscellaneous deductions | 2,916, 000. 00 2, 474, 595. 00 
Balance for fixed charges__..___- 49, 810,395.00 | 45, 953, 945. 00 
Fixed charges : : | 11, 687,861.00 | 12, 006, 853. 00 
Net income. ews 2 ; _.| 38,122, 534.00 | 33, 947, 092. 00 
Preferred dividends... . ‘ ; 636, 934, 00 686, 022. 00 
Common dividends. . - - nisi ce 5. ; 17, 588, 466.00 | 11, 725, 644. 00 
Sinking funds, ete_- : : : 1, 606, 274. 00 1, 535, 896. 00 
i Bete eke ss dit : - : ; 18, 290, 860.00 | 19, 999, 530. 00 


1 After preferred dividends. 
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Balance sheet items of Chesapeake & Ohio Railway Co. follow: 


Dec. 31, 1951 Dec. 31, 1950 


Total assets. - -- a $867, 618, 807 
Investment, road, equipment, etc. ! ' aaa asaelennch 85 9 a 746, 389, 234 
OORT tel acces Jue bol je abi isd én 33, , 605 32, 842, 943 
Temporary cash investments ws at ‘ 75, 345 | 30, 468, 237 
Current assets ates Soha ; YS 117, 266, 290 
Current liabilities -_ ._- Tee 94, 426, 606 92, 046, 557 
Long-term debt ’ paca ; 372, 721, 896 | 349, 569, 940 
Unadjusted credits. .- Ls ie 6, 323, 692 | 6, 103, 195 
Unearned surplus. : iebinie ; an 790, 088 384, 778 
Appropriated earned surplus. - --- bases ila me : 13, 825, 256 12, 218, 982 
Unappropriated earned surplus....-...........---- eas : | 190, 347, 147 173, 179, 376 
Number of $3.60 preferred shares, $100 par-.- 176, 629 | 194, 129 
Number of common shares, $25 par.........-.-.-...-------.--.---- 7, 817, 096 7, 817, 096 


1 After depreciation and amortization. 


[From the Wall Street Journal, March 25, 1952] 
B. & O. Marks $52 MILLION ror IMPROVEMENTS, NEw Equipment TuIs YEAR 


(Special to the Wall Street Journal) 


F Battimore.—Baltimore & Ohio Railroad plans an investment of approximately 
$52 million for improvements and new equipment in 1952, providing funds are 
available, according to Col. Roy B. White, president. 

Of the total, almost $17 million is allocated for new Diesel power. Ninety-nine 
Diesel units have been ordered for delivery to the company this year. Thirty-six 
of these are already in service. 

Another $23,400,000 will go for 4,500 new freight cars—3,500 hoppers and 
1,000 boxcars. Four new Diesel-powered tug boats and two new car floats have 
been ordered for the B. & O.’s port operations at Philadelphia and New York at 
a cost of approximately $1,800,000. 

Some $10 million will be spent for road improvements. 


{From the Wall Street Journal, March 26, 1952] 
N. Y. CenrrRAL in Buack Durina Fesruary; Hap Loss in Like 1951 PERIop 
(By a Wall Street Journal staff reporter) 


— New Yorx.—New York Central Railroad reported improved operations 
during February over the similar month last year when the road was hit by a 
strike of railroad switchmen. 

In February this year, Central had a net income of $704,056, against a deficit 
of $10,079,298 in the 1951 month. With this gain, net income for the first 2 months 
this year amounted to $1,184,214, or 18 cents a share. In the corresponding 
period last year, there was a red figure of $9,363,132, which was not recovered 
until October. 

Earlier this month the Central’s operations were interrupted by a 3-day strike 
of engineers, firemen, and conductors west of Buffalo. 

New York Central Railroad (including all leased lines): 


Earned per share !__ ° . $0.18 |_- 

February gross. ; ...| 65, 826,531.00 | $53, 756, 136 $47, 124, 109 
Net operating income ‘ ; | 2,934, 631. 00 2 8, 076, 684 23,341, 107 
Net income ?___. 704, 056.00 | 2 10,079, 298 2 5, 327, 049 
2 months gross_- ‘ eee 137, 184, 570. 00 122, 810, 188 103, 849, 896 
Net operating income : 5, 405, 701. 00 2 5, 694, 278 2 3, 426, 746 
Net income ?_____. - : ; 1, 184, 214. 00 2 9, 363, 132 2 4, 625, 288 


' For 2 months ended Feb. 29, based on 6,447,410 shares of capital stock. 


2 Loss. 


* After taxes and charges. 
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[From the Wall Street Journal, March 26, 1952] 
Erre Rartroap’s Net In Fespruary INCREASED SHARPLY Over Last YEAR 
(By a Wall Street Journal, staff reporter) 


New Yorx.—Erie Railroad net income for February was $1,083,928 or 38 cents 
a share of common stock before capital and sinking funds, P. W. Johnston, presi- 
= announced. In February last year, net income was $645,707 or 20 cents a 
share. 

For the first 2 months, net income before capital and sinking funds was 
$2,237,117 or 78 cents a share, compared with $1,827,129 or 61 cents the previous 
year. 

February operating revenues were $14,477,105, compared with $13,394,307 for 
the previous February, an 8.1 percent increase. For the 2 months they were 
$29,418,748 against $28,235,080 a year ago. 

Total operating expenses for February were $10,728,988 this year against 
$10,282,035 a year ago. In the first 2 months they were $21,641,055 compared 
with $21,031,955. 

Cars loaded on the Erie and received from connections for the first 20 days of 
March are running 2.4 percent under last year and 4.2 percent above last month. 


[From the Wall Street Journal, March 26, 1952] 
SouTHERN Ramway Piaces Orpers ror 3,250 Freicut Cars 


Southern Railway System has tentatively placed orders for 3,250 new open top 
freight cars to cost approximately $20,500,000 and is also asking for bids for 250 
ore cars, it was announced by Harry A. DeButts, president. 

Of the open top cars, 1,500 are gondolas, to be built by Pullman-Standard Car 
Manufacturing Co., and 1,750 are hoppers to be built by American Car & 
Foundry Co 

“We are ordering this new equipment in the interest of national defense,”’ 
Mr. DeButts said, “and with the hopeful expectation that the freight-rate increase 
to be granted by the ICC will produce the revenues railroads must have if they 
are to continue to make such essential expenditures.”’ 

February gross of the Southern was $21,388,386, an increase of $2,428,893 over 
the like month last year. For the 2 months, gross was $43,514,976, against 
$40,732,515 for the like period last year, an increase of 6.8 percent. 

It was noted by Mr. DeButts that February had only 28 days last year and that 
the railway’s operations last year were interrupted for 8 days by a switchmen’s 
strike. He added that expenses in the 2-month period this year increased 5.4 
percent over last year, but that there was a “‘healthy decrease”’ in equipment rents. 

Net operating income of the Southern for February was $835,000 more than in 
the like month last year, increasing from $1,448,000 to $2,283,000. For the 2- 
month period, January-February, net operating income was $4,406,255, an increase 
of $653,269. 

The Southern’s net income, after charges, for January and February this year 
was $2,607,754 or $1.62 per share of common stock against $2,038,222 last vear 
or $1.18 per share of common stock. 

The company’s net income last year, after taxes and fixed charges, was $3,500,- 
000 less than in the previous year. The net of $18,856,597 was equal to $12.21 a 
common share, compared with $22,400,042 or $14.94 in 1950. 

“The disappointing result,’ said Harry A. DeButts, president, in the annual 
report, ‘‘was the inevitable product of higher wages and more costly materials, the 
disastrous ‘lag’ in getting compensatory freight-rate relief, as well as the impact 
of the higher Federal corporate income tax rates.”’ 
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[From the Wall Street Journal, March 26, 1952] 


Denver & Rio GRANDE WesTERN Reports FreicHT REVENUES at New Hiau, 
Net Up—EarRninGs IN 1951 Equat Tro $18.09 a SHARE AGainst $12.49 IN 
1950—Use or Diesets Rises 


(Special to the Wall Street Journal) 


DenveER.— With freight revenues at a record in 1951 and entire gross of $77,790,000 
almost equivalent to the 1945 high, the Denver & Rio Grande Western Railroad 
carried 15 percent of the total down to net operating income. 

The percentage of revenues so converted, Wilson McCarthy, president, states 
in the pamphlet annual report, was the highest among 40 large rail lines. 

After all deductions, including sinking and other reserve funds, the Denver’s 
net income in 1951 rose to $7,990,784, equal to $18.09 a common share. In the 
preceding year, the road earned $6,020,540, equal to $12.49 a share. 

“By virtue of improved operating efficiency throughout the year,’’ Mr. Me- 
Carthy comments, “a relatively greater amount of operating revenues was con- 
verted into net income than otherwise would have been possible with the substan- 
tially higher taxes, wage rates, and material prices prevailing throughout the year.’ 

A high rate of utilization of Diesel power was maintained throughout 1951, 
effecting a substantial reduction in mileage operated by less efficient steam pow er, 
the report states. Of the total gross ton-miles produced in freight service, 83 
percent was made in Diesel-powered trains, compared with 75.7 percent in 1950. 
The road reduced its ratio of transportation expense to gross revenues to 31.98 
percent, the lowest since 1945. 

The report lists industrial development, which continued active in its territory 
during 1951 despite curtailment of building through Government allocation of 
materials. Continued industrial expansion, it says, is indicated for this year. 

Long-term debt was reduced $5,964,420 during the past year, with funded debt 
$6,248,900 less than in 1950, and equipment obligations showing a net increase of 
$284,480. The modified Salt Lake income mortgage bonds were reduced by 

$572,900, the Denver & Rio Grande Western first mortgage bonds $5,469,000, and 
the Denver & Rio Grande Western income mortgage bonds $207,000. 

Denver & Rio Grande Western Railroad Co.: pamphlet report for the year 
ended December 31 follows: 


1951 1950 


Earned per common share ! atalea | $18. 09 $12.49 
Operating revenues........ $ . a o----------| 77, 790, 123.00 | 66, 123, 375. 00 
en. ; S dmieiiade be SERS 9, 944, 692. 00 
otal income - -- - peti ae. Getds 12, 268, 121.00 | 10, 482, 151. 00 
Balance for fixed ‘charges sabe nace aie nts ac etait See a ee . 00 
Fined charges... ; a audebatedecen ccsciebulbili cl eee | 233 3. 00 
ontingent intere st. 1, 610, 437. 00 | . 394. 00 | 
Sinking and other reserve funds...._....._-___- cy . 343, 451, 00 336, 251. 00 | , 587 
Net income Saou ‘ ...| 7,990, 784.00 | 6,020, 539. 00 3, 854, 039. 


| After preferred dividends. 


Balance sheet items of Denver & Rio Grande Western Railroad Co. follow: 


Dec. 31, 1951 | Dee. 31, 1950 | Dee. 31, 1949 
j 


Total assets ; aah oe wa ; $213, 552, 226 | $209, 867, ¢ 187 $202, 949, 364 


nvestment road, equipment, ete.! bats ‘ ‘ 165, 642, 180 | 166, 002, 265 165, 250, 208 

ish ; , Si tted eis 9, 157, 420 10, 526, 065 8, 480, 739 
lemporary cash investments. ..._--_- = 4 i aa a os 20, 088, 910 15, 252, 505 12, 914, 780 
Current assets _ . ees ‘ . ; 47, 297, 003 | 4: 651, 706 36, 802, 362 
Ook b con Hbawsnredsnaceiawenncatepe — 20, 859,084 | 17,409,172 13, 862, 531 
I ong-term ll el ee sees 87, 084, 150 93) 048, 570 92, 880, 390 
Unadjusted credits........._- ‘ 225 . 919, 542 326, 675 1, 180, 286 

nearned surplus... ..--- non ta deans 7 : 2, 13 2, O86 2, 086 
Approximate earned surplus BS dha cdberirp homie: athe cieasawel 343, 4! 2, 798, 048 2, 461, 798 
Unappropriated earned surplus oie 36, 365,610 | 28, 240,127 | 24, 491, 222 
Number of $5 preferred shares, par $100...........--..-.-..--.| 325, 313 | 325, 313 | 325, 313 


er 


Number of common shares, par $100 eed Bn 351, 677 351, 677 | 351, 677 








' After depreciation and amortization. 
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[From the Wall Street Journal, March 26, 1952] 
Cuicaco & WeEsTERN InpIANA Asks To Sexi $65 MILLION or Bonps 
(By a Wall Street Journal staff reporter) 


WasHINGton.—Chicago & Western Indiana Railroad Co. has changed its mind 
and now wants to sell $65,000,000 of bonds instead of $52,500,000. 

The carrier first applied to the Interstate Commerce Commission in January 
for permission to make the sale. At that time, it wanted to sell $52,500,000 of 
first and refunding mortgage bonds privately. ICC told the road to go ahead 
and arrange for the sale on a private basis. 

Now, the road has told the Commission it wants to hike the amount of money 
to be raised. 

In talks with an investment group comanaged by First Boston Corp. and Halsey, 
Stuart & Co., Inc., the carrier decided to abandon its original financing plan. 
Instead, it wants to sell $65 million of general mortgage and collateral trust 
mortgage bonds which would mature in about 30 years. It still wants its financing 
program to be exempt from competitive bidding requirements and has asked the 
ICC to make a ruling on the matter. 

The $65 million would go to pay off $50 million of its 4 percent consolidated 
bonds when they fall due July 1. The balance would be used to retire all of the 
carrier’s first and refunding bonds presently outstanding in the amount of $11,739,- 
000, and for capital expenditures. 


[From the Wall Street Journal, Mar. 26, 1952] 


Minneapolis & St. Louis Ry. 


1951 1950 








1952 
—————— | Per ee eee ner 
NE NG Brive cli cand a cdnnanses siden Gest hii utes vitetiaatie ink $0. 52 | $0. 45 | $0. 16 
BN IN a neice Sint onan dein nena ebnn sh eee NeeNpeiy ined 1, 739, 282.00 | 1, 503, 246. 00 1, 236, 039. 00 
Net operating income-.-_-- RPE SS RETF ORE SE 91, 311.00 31, 809. 00 35, 288. 00 
UE Picnelieucatkb pn seasintkiaghaeioke ncutbubeapetcabiels 130, 806. 00 | 71, 396. 00 73, 553. 00 
2 months’ gross Be ook ba a a ee eee 3, 631, 471.00 | 3,418,629.00 | 2, 557, 489. 00 
ee I CII aii i 0's on tins wires ek Se peendiee sts tien 279, 546.00 | 246,115.00 64, 336. 00 
INCE MOE Bn pec n ninco ne oneness ened aepenuiitnnnietiabtersin 310, 705.00 | 271,018. 00 | 95, 790. 00 
1 For 2 months ended Feb. 29; based on 600,000 shares of capital stock. 
3 After taxes and charges, 
[From the Wall Street Journal, Mar. 26, 1952 
Missouri-Kansas-Texas Lines 
1952 1951 1950 

op pr aas 
February gross. ..-- ob einch ens davalmar aor ; $7,042,000 | $5, 966, 000 $5, 397, 000 
Net operating income ‘ aold Samgreh sxe ewig 937, 000 | 513, 000 | 496, 000 
I a are at 665, 000 | 264, 000 259, 000 
i nas nna spanned avnycomesemeteeh aceon | 13, 686, 000 13, 188, 000 11, 087, 000 
EE on enececcapaeiereas ens menial 1, 552, 000 | 1, 288, 000 965, 000 
DMs oct cl hones tee. Seana tieudl 1; 022; 000 804, 000 493, 000 





1 After taxes, charges, and adjustment bond interest. 
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{From the Wall Street Journal, Mar. 26, 1952] 


Delaware, Lackawanna & Western R. R. Co. 


1952 





Earned per share !_ ct pees j ; 22 $0. 43 by 

February gross... s oes i 7, 498, 435. 00 | 6,396, 075. 00 $5, 100, 522 
Net operating income 772, 080. 00 425, 933. 00 151, 768 
Net income ?__. . : : 340, 510. 00 7, 298. 00 3 283, 654 
Two months gross. - iebse 5, 231, 142. 00 | 13, 734, 652. 00 10, 861, 688 
Net operating income ae ; ase ? : , 568, 606.00 | 1, 140, 413. 00 453, 063 
Net income ?___.... ihiedliediiaah Sig acai eat eles acl : 734, 785. 00 313, 445, 00 3 387, 519 


1 For 2 months ended Feb. 29, based on 1,688,824 shares of capital stock. 
2 After fixed and contingent charges, but before capital and sinking funds. 
3 Loss, 


[From the Wall Street Journal, Mar. 26, 1952] 


Norfolk & Western Ry. Co. 


1951 1950 


Earned per common share !____- ‘ $0. 76 | $0. 64 $0. 06 
February gross... .._..- se ; , 573. 00 | 13, 803, 567. 00 7, 053, 479 
Net operating income.__. al Rin Naa = | 2,425, 855.00 | 1, 688, 217. 00 3 672, 747 
PE SLA Lock ckisachigeecus ae 8? } 2, 302, 247.00 | 1,576, 905. 00 3 832, 043 


Two months gross. .__.........--- a ~----++---.~-.~|30, 300, 561. 00 |30, 077, 043. 00 | 18, 906, 965 
Net operating income..-...............-...-. Steel 4, 674, 151. 00 | 3, 959, 946. 00 | 812, 309 


ROE ese 8 SS cattetk lini an sein db 50s —Se euce .--| 4, 454, 195.00 | 3, 750, 524. 00 | 492, 118 
! | ' 


1 For 2 months ended Feb. 29, based on 5, 625, 932 shares of common stock, after allowing for preferred 
dividend requirements. 

3 After taxes, charges, sinking fund appropriations, etc. 

3 Loss. 


The company reported that operations in February 1951, were adversely affected 
by the switchmen’s strike. 


STATEMENT OF WILMER A. HILL 


Mr. Hixu. Our association (the United Fresh Fruit and Vegetable 
Association) is strongly opposed to S. 2518 and S. 2519, which are 
companion bills. 

5. 2518, although in some respects its language is exceedingly vague, 
would very definitely deprive the Commission of its traditional 
authority to suspend proposed general increases, would permit such 
general increases to take effect even though they violated outstanding 
orders of the Commission and violated the provisions of section 4 of 
the act, and would shift to the shippers the burden of proving such 
general increases to be unlawful. 

This last would be a heavy burden. Many of the members of our 
association do not maintain traffic departments equipped to prosecute 
complaints against the railroads in an effort to establish that described 
rates have been, are, or will be unreasonable, unjustly discriminatory, 
or unduly prejudicial and preferential. 

Yet under the terms of S. 2518 they would be forced to assume 
that burden. And even if they were prepared to attempt to do so, 
there would be a multitude of instances in which they could not be 
made whole. We are satisfied that under this bill many millions of 
dollars of undeserved revenue collected from our members would 
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remain in the treasuries of the railroads simply because our members 
would lack the machinery for recovering them. 

A concrete example will serve to illustrate what I have in mind. 
Many outstanding Commission orders, based on a finding of undue 
prejudice, require, for example, that the rate from A to B shall not 
exceed the rate from C to B by more than 50 cents per given unit. 
Then let us assume that by reason of the Commission’s order the two 
respective rates are $1.50 and $1. 

Under S. 2518 the railroads would be fully at liberty to impose on 
30 days’ notice, an increase of 20 percent on each of these rates. The 
rate of $1.50 would become $1. 80, the rate of $1 would become $1.20, 
the differential would become 60 cents, and manifest undue prejudice 
would result. 

And under the Commission’s procedure the undue prejudice just 
mentioned would endure for many, many months—perhaps for 2 years 
or more—at the very least, whereas under the present law the Com- 
mission could suspend such a proposed adjustment and require after 
formal hearing that any general increase be applied as a flat addition 
to each such rate. 

The railroad representatives have said to this committee that 
S. 2518 makes provision for redressing this wrong. But, as I have 
said, our members can ill afford to be saddled with the onus of pros- 
ecuting complaints before the Commission, and, moreover, there is 
grave doubt in my mind whether there is in fact pr ovision in 8. 2518 for 
redress. 

First is the fact that it is exceedingly difficult for a complainant to 
establish damages by reason of undue prejudice or preference, even 
under the present provisions of the act; and, secondly, as I interpret 
S. 2518, it contains no unambiguous provision for a shipper’s bringing 
an action before the Commission to attempt to establish such 
damage or damage under other sections of the act. 

Witness, for example, that although this bill provides, in general 
terms, that— 
any schedule or schedules filed and made effective in accordance with the provisions 
of this section shall be subject to investigation by the Commission upon complaint 
or on its own motion and to such action by the Commission as, after hearing, it 
may determine to be proper under other provisions of this part— 
the bill then goes on to provide specifically that the investigation in 
question contemplates only such discrimination or prejudice as might 
result from “exemptions or variations from the increase made in rates 
and charges generally,’ and contemplates only whether the rates so 
increased will produce revenues in excess of those necessary to enable 
the carriers to operate profitably. 

If in such an investigation the Commission found such unjust 
discrimination or undue preference or prejudice, or excessive revenues, 
or both, it would be empowered to do more than modify the schedules. 
A quite logical interpretation would be that since the latter part of 
the bill—the specific part—makes no provision for an award of 
damages, makes no provision for removal of any type of discrimination 
or undue prejudice except such as may grow out of ‘exemptions or 
variations’’ from the increased rates and charges generally, and makes 
no provision for reduction of unreasonably hich individual rates or 
groups of rates, it renders inoperative the earlier part of the bill, even 
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if that earlier part, if standing alone, might be interpreted as leaving 
undiminished the Commission’s powers under the present act. 

Under section 15 (7) of the act, if a suspension proceeding has not 
been concluded and an order made by ‘the Commission within the 
period of suspension and the proposed increased rate or charge shall 
have gone into effect, there is a provision that the Commission may 
require the railroads— 
to keep accurate account in detail of all amounts received by reason of such 
inerease, specifying by whom and in whose behalf such amounts are paid, and 

upon completion of the hearing and decision may by further order require the 
interested carrier or carriers to refund, with interest, to the persons in whose 
behalf such amounts were paid, such portion of such increased rates or charges 
as by its decision shall be found not justified. 

The absence of such a provision from 5S. 2518 would make it doubly 
difficult for our members to obtain redress for payment of excessive 
charges. If there is in fact sound ground for my apprehension that 
5. 2518 does not make provision for an award of damages by the 
Commission when a general increase may be found excessive, we are 
faced with another problem. 

Section 9 of the act provides that any person claiming to be damaged 
by a rail carrier may complain to the Commission or may bring suit 
for recovery of damages in any United States circuit court or district 
court of competent jurisdiction, but may not pursue both remedies. 

Section 22 provides that nothing i in the act shall in any way abridge 
or alter the remedies now existing at common law or by statute. The 
United States Supreme Court has held (Texas & P. R. Co. v. Abilene 
Cotton Oil Co., 204 U. 5. 426) that the jurisdiction of the Commission 
is nevertheless plenary and exclusive when the question presented has 
to do with claimed damages by reason of collection of allegedly 
unreasonable rates and charges. 

But if, as I apprehend, no provision is made by S. 2518 for an 
award of damages by the Commission following entry of an order 
that the tariff schedules be modified, then the jurisdiction of the 
Commission cannot be held to be plenary and exclusive and we are 
immediately faced with the problem whether the shipper must bring 
suit in the courts to recover damages following an excessive gene ral 
rate merease. 

It is hardly necessary to comment that it is utterly impossible 
that courts and juries generally should come to indentical conclusions 
regarding a given rate. Actually, if 1 may interpolate, you would 
have just as many decisions as you would have courts and juries, 

Repeatedly throughout their testimony the representatives of the 
railroads have emphasized that the Commission has refused, in the 
ceneral rate-increase proceedings of recent years, to grant to them the 
full inereases sought. They assert that this constitutes a trespass by 
the Commission upon the field of managerial discretion. 

But, as we view it, the very fact that the Commission has uniformly 
declined to grant the full increases sought by the railroads augurs ill 
for the future from the standpoint of the shippers if this bill becomes 
law. The Commission, quoting from a decision I think by the late 
Justice Brandeis, “appointed by law and informed by experience,” 
las no ax to grind. 

The railroads do have. What body could possibly be in better 
position than is the Commission to weight the evidence and determine 
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the increases to be permitted to the carriers? It is axiomatic that no 
one is capable of passing objectively upon his own acts; under this 
bill it is impossible to conceive of the railroads establishing rates and 
charges which to their minds-would bring one penny less than the ab- 
solute maximum. 

They would almost inevitably give the most pessimistic forecast of 
increases about to be incurred in wages, costs of materials, and other 
expenses. Incidentally, it is only fair to believe that if in the future 
the railroads found themselves with the choice of augmenting their 
revenues by imposing either a general increase or increases on selected 
commodities in selected territories, they would almost certainly 
yield to the temptation to take the course which would enable them 
to escape the suspension powers of the Commission. And our shippers 
would be left without recourse. 

Consistently with the foregoing, we respectfully urge upon your 
committee that it report unfavorably S. 2518. 


STATEMENT OF MAXWELL W. WELLS, ORLANDO, FLA. 


Mr. Wetus. My name is Maxwell W. Wells. I am a member of the 
law firm of Maguire, Voorhis & Wells, Orlando, Fla. I have been 
registered as a class A practitioner by the Interstate Commerce 
Commission since the first registration was authorized in 1929 

I have appeared before the Commission in matters affecting Florida 
citrus fruits and vegetables since 1926. Except for the wartime hearings 
in Ex parte 148, at which time I was on active duty with the Navy, I 
have represented the Florida citrus industry in every general freight 
revenue proceedings from Ex parte 123 in 1937 down to the recent 
hearings before the Commission in the still pending Ex parte 175, 
Increased Freight Rates, 1951. 

My purpose in appearing before your committee is to concur with 
the statements of Mr. Gordon Stedman on behalf of the Florida citrus 

and vegetable industries, and to express our views on two of the pro- 
posed bills, S. 2518 and S. 2519. In my opinion, those two companion 
proposals are the most destructive because of their far-reaching impact 
and total revision of present transportation policy. 

Since 1940, at least, the language of the national transportation 
policy as set forth in the Interstate Commerce Act specifically declares 
for “fair and impartial regulation of all modes of transportation,’ 
an administration ‘‘to recognize and preserve the inherent advantages 
of each,” that ‘economical and efficient service’? be promoted, and 
that ‘‘a national transportation system by water, highway, and rail, 
as well as other means” be developed, coordinated, and preserved. 

That the policy has been successful is fully evidenced by the fact 
that today we have transportation that is the most efficient in the 
world and transportation plant and facilities that are in the best 
condition in history. 

The first act in 1887 was intended to correct abuses in transportation 
and to remove discriminations. Traditionally, the Interstate Com- 
merce Commission has been a protector of shippers’ interests. 

The purpose of S. 2518 and S. 2519 is to eliminate one of the methods 
by which the public interest has been protected and to destroy the 
basic principle that freight rates shall be just and reasonable. 
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The theory of the proponents of these two bills, as contained in the 
statements of Mr. Franklin of the Pennsylvania and Mr. Davis of the 
Coast Line, is based on the premise that in all of the general revenue 
eases the action of the Commission has been ‘‘too little and too late.’’ 
I respectfully submit that the record does not support the rail charac- 
terization. 

* * * * * * ~ 


Mr. Wetts. In any consideration of 5. 2518, it should be remem- 
bered that the orders of the Interstate Commerce Commission in all 
general revenue proceedings are permissive ones. Every such pro- 
ceeding since 1918 has concerned increased rate proposals, save and 
except one only, Reduced Rates 1922. 

Of course, the te mporary wartime increase in freight jew. authorized 
by the March 2, 1942, report in Er parte 148, 248 I. C e 545, was 
canceled by a six to five decision on April 6, 1943, 255 I C. C. 357. 

The philosophy of S. 2518 is that the only remedy of the rs ica in 
meeting increased costs of operation is an immediate increase in 
freight rates in such amount as desired by the railroads, and with no 
right in the shipping public to complain of the unjust and unreason- 
able level of increased freight rates. 

While Mr. Franklin has asserted that “in every one of the rate 
increase cases the increase requested by the railroads was extremely 


conservative’’-—“‘much too conservative,’’ and that ‘‘The Commission 


in its final decision in all of the cases granted less than the needs of 
the railroads required,’ I am sure that the shipping public is almost 
unanimous in the view that the Commission has been very liberal. 

In the August 2, 1951, decision, 281 I. C. C. 637, reference is made 


oe 


to the facts warranting ‘‘a degree of liberality in decision not other- 
wise to be taken into account,” and we feel that the decisions have 
been liberal and fully covered all proven needs of the railroads. 

Great emphasis is laid by Mr. Franklin upon the facts that the rate 
increases authorized by the Commission have been less than what 
was sought by the railroads. However, far from establishing the con- 
clusion that ‘‘too little’? was granted, the result seems inescapable to 
us that such experience proves the public need for supervision and 
control by the Commission to avoid and prevent exaggerated demands 
of the railroads from being foisted upon a defenseless public. 

In 1937, the railroads sought a 15 percent increase, and on citrus 
fruit the Commission granted 5 percent, 226 1. C. C. 41, Ex parte 123, 
Fifteen Percent Case 1937-1938. In the wartime case, Ex parte 148, 
Increased Railway Rates, Fares, and Charges, 1942, 248 I. C. C. 545, 
the railroads sought a 10 percent increase, which was not opposed 
by the Florida citrus industry, and the Commission approved a tem- 
porary increase of 3 percent. 

In the first postwar proceeding, the rail carriers first sought au- 
thority to increase freight rates by 25 percent, but at immediate in- 
erease of 10 percent. The interim decision of June 20, 1946, Ex 
parte 162, 264 I. C. C. 695, authorized the reimposition of the Ex 
parte 148 increase of 3 percent. After further hearings, almost uni- 
versally demanded by shippers throughout the country, the Commis- 
sion authorized increase of 15 percent on citrus fruits, 266 T. C. 
537, and retained jurisidction. 

A further petition therein was filed by the railroads on July 3, 1947, 
and amended on July 23, seeking 28 percent (with wanintions as to 
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districts), which was further amended in September. An interim 
increase of 10 percent was authorized on October 6, 1947, 269 I. C. C 
33, and an interterritorial increase of 20 percent was authorize: 
December 29, 1947, 270 I. C. C. 81, raised to 25 percent on April 13 
1948, 270 I. C. C. 93. 

An amended petition on December 3, 1947, increased the sough' 
percentage to 31 percent. The final decision of July 27, 1948, ap 
proved the 25 percent, 270 I. C. C. 403. 

On October 1, 1948, the railroads sought an 8 percent increas 
which was amended 12 days later to 13 percent, and concurrent! 
therewith the railroads asked immediate authority to make 8 percent 
effective. After hearings, an interim increase of 5 percent inter- 
territorially was authorized, 272 I. C. C. 695. A further porrese was 
authorized by the later report on August 2, 1949, 2761. C. C. § 

The last general increase case was commenced by cae filed 
January 16, 1951, requesting 15 percent increase and the interim deci 
sion of March 12, 1951, authorized 2 percent interterritorially. The 
later report of August 2 increased the percentages to 6 percent, 2 
I. C. C. 557. 

It it had not been for the facts presented by the shippers in opposi- 
tion to the rail carriers contentions and if the Commission had no! 
exercised its powers under the Interstate Commerce Act, it is manifes| 
that the transportation burden would be much greater than it is today 
We think it is clear that the public interest requires a continuation of 
the Commission’s power. 

The addition of S. 2518 to the act would do the following: 

1. Permit the rail carriers to make any increases in rates as desire! 
by them, merely by filing an “estimate” of revenues and expenses for 
the ensuing 12 months. 

Deprive the shippers of all opportunity of showing that tli 
neon increases in rates are not necessary. 

3. Deny to the shippers any process by law for their protection. 

4. Prevent the Commission from suspending increased rates, if tli 
carriers merely file the estimate mentioned. 

5. Repeal the effectiveness of the provision in section 15 (7) that 
“the burden of proof shall be upon the carr ier to show that the pro- 
ans changed rate is just and reasonable.” 

Deny to the shipping public all right to challenge rates because 
satin and unreasonable contrary to the requirements of section | o! 


the act. It must be noted that S, 2518 purports to provide that after 


the increased rates go into effect they “shall be subject to investigation 
by the Commission upon complaint or on its own motion.” 

It is observed, however, that such an investigation would be 
limited to a determination of whether the rates are unjustly dis- 
criminatory or unduly preferential of or prejudicial to any class or 
classes of shippers or traffic. It stands out that no provision is in 
cluded for a determination in such investigation as to whether thie 
rates are “just and reasonable.”’ 

Furthermore, the addition respecting ‘“‘revenues in excess of those 
necessary,’ and so forth, would set up radically new and different 
standards of lawfulness of increased rates. 

7. Prevent the Commission from entering any order under section |! 
for the only ‘“‘appropriate order’ permitted by S. 2518 would be one 
modifying the “schedule or schedules to the extent determined by i! 
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to be necessary to remove such unjust discrimination or such undue 
preference or prejudice, or to prevent any such excess revenues, or 
both.” 

8. As already referred to in connection with S. 2519, the proposal 
in S. 2518 refers to “honest and efficient management.” But, the 
omission of “economical” management is most apparént. Surely, 
Congress ought not in the public interest to omit from the act the 
present statement of principle in section 15 (a) (2): 

To the need of revenues sufficient to enable the carriers, under honest, eco- 
nomical, and efficient management to provide such service. 

As has been pointed out by Dr. Duval of the United States Depart- 
ment of Agriculture, it is impossible for rate increases to the railroads 
to provide an equal number of dollars to offset increased costs of 
operation. Under present tax laws, $1 of increased operating revenue 
may provide only 48 cents of net revenue after payment of 52 cents 
for income taxes. 

If the Commission were to attempt to offset 100 percent every dollar 
of increased operating expense, it would have to perform a taxing duty 
by taking from the shipping public 52 cents for taxes and 48 cents for 
operating expenses. 

I do not feel that the rail criticism of undue delays in hearing is 
justified. The fact is that the Commission has exerted every effort 
to expedite hearings, with due consideration for the conflicting interests 
of the rail carriers, the freight shippers and other public interests. 
The streamlined procedure authorized in the special rules adopted by 
the Commission have not been fully utilized in by the rail carriers, 
and to that extent any delay decision is chargeable to the railroads 
and not to the Commission or to the shippers. 

Actually, under the special rules relating to use of verified state- 
ments, all of the direct testimony of the railroads could be presented 
to the Commission in less than 1 hour of hearing. 

We respectfully urge that S. 2518 and S. 2519 as well as the bills 
specifically referred to by Mr. Stedman be not enacted into law. 

Thank you very much. 

The CHArRMAN. We thank you, Mr. Wells. 


(The portions of the statement below concerning S. 2357 and 
S. 2362 appear in the hearings on S. 2357.) 


STATEMENT OF Austin E. Anson, Executive MANAGER, TEXAS CITRUS AND 
VEGETABLE GROWERS AND Suiprpers, HARLINGEN, Tex. 

* * * Jn this regard we would refer to 8S. 2518 and 8. 2519 which bills would 
provide the rail carriers with a means of putting into effect general rate increases 
with very little delay and without the necessity of ICC hearings. We are very 
much opposed to both of these bills. 

Starting back in 1946 the rail carriers have petitioned for general rate increases 
under four ex parte proceedings. In 1946 under Ex parte 162 they sought a 
25-percent increase in freight rates, in 1947 under Ex parte 166 they sought a 38- 
percent increase, in 1949 under Ex parte 168 they sought a 13-percent increase, 
and in 1951 under Er parte 175 they asked for increases up to 15 percent. 

Compounding the percentage increases which the railroads sought, if they had 
been granted in total, our present vegetable rates would be approximately 125 
percent higher than they were in 1946, however under present rate-making 
rocedures which required full hearings and testimony for and against the proposed 
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rate increases the carriers were limited to an over-all increase in rates on fresh 
fruits and vegetables of less than 40 percent. It is reasonable to assume that 
the carriers in these four general rate proceedings petitioned for increases to which 
they felt entitled. Had the proposed bills S. 2518 and S. 2519 been in effect during 
the past 6 years it is obvious that the carriers would have made applicable freight 
rates considerably higher than subsequent hearings proved were warranted, 
To prevent such abuse of authority we urge that 8. 2518 and S. 2519 not be 
approved. 

In summary we emphasize that transportation is a most vital factor in our 
industry of producing and distributing perishable commodities. The cost of rail 
transportation and the comparative service provided by the railroads has caused 
a great diversion in the volume of our commodities from rail to exempt motor- 
truck carriers. 

Due to the perishability of our products the motor equipment is of a highly 
specialized type requiring skilled, experienced personnel. Regulated motor 
common carriers are not interested in nor adequately equipped to replace the 
exempt private carriers who now move approximately 90 percent of the produce 
that is shipped from Texas by truck. 

S. 2357 and 8. 2362 would deprive our industry of transportation facilities that 
are vitally needed and would consequently result in reduced production of these 
food products and lower income for the food producers. 

For the above reasons we respectfully urge this committee to set aside and 
disapprove the bills to which this statement has been directed. 

Dated at Harlingen, Tex., March 21, 1952. 

Austin E, ANSON, 
Executive Manager, Texas Citrus and 
Vegetable Growers and Shippers, Harlingen, Te-. 
County of Cameron: 

Austin E. Anson, being first duly sworn, on oath deposes and states he is the 
person who signed the above and foregoing verified statement; that he has read 
the same, and that the statements therein contained are true and correct to the 
best of his knowledge and belief. 

Austin E. Anson. 


Subscribed and sworn to before me this 21st day of March 1952. My com- 
mission will expire June 1, 1953. 
VirGInrA LEE McCase, 
Notary Public, Cameron County 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF JOHN S. BURCHMORE, THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Burcumore. My name is John S. Burchmore, 2106 Field 
Building, Chicago, Ill., and I appear for the National Industrial 
Traffic League to present for the committee’s consideration a sub- 
stitute for the bill S. 2518 proposing insertion of a new section 15 (b 
in the Interstate Commerce Act. This substitute is intended as an 
improvement of the provisions of the bill S. 2518 rather than in the 
nature of opposition to the bill. 
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I may say if the Senators please, that in the view of the league mem- 
bership this is the most important subject of legislation that is in- 
volved in any of these numerous bills—this and related S. 2519 to 
which I will express opposition as I close. 

With my partner the late Luther M. Walter, who passed away some 
4 or 5 years ago, I have had the privilege and pleasure of representing 
the National Industrial Traffic League as general counsel for a great 
many years, in fact going back to 1913. During that time I may 
say that it has been my privilege as a workman to sit down and co- 
operate with the counsel for many shipper organizations of almost 
every description. I have participated in the successive changes made 
in the Interstate Commerce Act, its substantive provisions and its 
procedures as they have been before the Congress and I have had the 
privilege of cooperating with the counsel for the railroads, our old 
friend of years ago, Mr. Alfred P. Thom, and Judge R. B. Fletcher, 
and my very warm friend Mr. Carter Fort, at all times the league 
having endeavored to cooperate with other shippers and transportation 
agencies and commissions to get sound transportation regulations and 
sound practices. 

This has not been our exclusive activity, for we have represented 
many shippers or shipper groups in matters of transportation and 
rate regulation before the Commission. I am just a battle-scarred 
veteran in rate matters 

The CuarrMAN. Are you more scared than scarred? 

Mr. Burcumore. Well, I am not battle-scarred as in the old story. 
During these years it happens that I have taken active part for the 
shippers i in each and every successive general rate increase proceeding 
before the Commission, beginning with the 5 percent case of 1914— 
picture it, only 5 percent—decided in volume 31 I. C. C. at page 351, 
and volume 32 I. C. C. at page 325, and extending through the more 
recent proceedings known as Ex parte Nos. 115, 148, 162, 166, 168, 
and Ex parte 175 now pending and if this thing continues I may be in 
the 180 and 190 and 200 procedure. 

I think I can speak from experience with the procedures and the 
records of these recurring and troublesome cases in which much has 
been said about the time lags between efforts of the railroads to 
increase their freight level to meet increased operating costs. 

Speakers preceding me have described the National Industrial 
Traffic League, the general interests of its Nation-wide membership, 
and have expressed the concern and desire to cooperate with the 
Congress in matters of further legislation. In recent special member- 
ship meetings, the league apparently concluded that S. 2518 represents 
a desirable subject of legislation, but that the new procedure or method 
for overcoming some of the burden of cost and of passage of time 
involved in ex parte gener al rate increase proceedings can be improved 
and will not be just to the shipping public unless there is added 
some form of refunding provision to remedy injustices inherent in or 
caused by quick actions which are necessarily general rather than 
detailed. 

Consequently the membership voted instructions to lay before you 
a suggested substitute for S. 2518 which I am now presenting. The 
text of the substitute is pages 5 and 6 of my manuscript if the Senators 
please. This procedure is briefly described as follows: 
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When any group of railroads, territorially or nationally, certifies 
that because of increased operating expenses, whether due to wages 
or prices, it is necessary that they shall have a general rate increase 
in order to produce revenues under honest, efficient, and economical 
management which will enable them to provide adequate and efficient 
service, establish and maintain sound credit, and attract equity capital, 
they may file a simple petition to the Commission without in the first 
instance going to the time or expense of filing tariff schedules contem- 
plated by section 6 of the act. Upon receiving such petition, the 
Commission must, within 30 days, with or without hearing, allow to 
become effective such increases as in the Commission’s opinion appear 
to be appropriate and necessary for providing sufficient revenues to 
meet the standards or objectives just stated. Thereupon, the rail- 
roads will file master tariffs or other schedules as may be convenient, 
making the increased rates effective on such tariff notice as the Com- 
mission determines but not more than 10 days from the date of the 
filing of the tariffs. 

This action of the Commission, in substance an emergency interim 
determination, is to be without findings that the proposed rates will 
be just and reasonable under section 1. It is not required that the 
carriers be given immediately the full amount of the increases sought. 

This interim or emergency action having been taken as provided i in 
this substitute bill, the railroads will enjoy the thing we understand 
they have been seeking under S. 2518, that is avoidance of procedural 
delays. 

Then, beginning within 60 days, the Commission is required to hol 
hearings at which the public interest and the effects on shippers may 
be developed and as a result of full hearings the Commission will de- 
termine whether the increases are in accordance with the substantive 
provisions of other sections of the act, especially section 1 and the rate- 
making rule in section 15a, paragraph (2). 

The reparation or refund feature in the substitute bill added to the 
provisions of S. 2518 is simply that if, upon final investigation, the 
Commission determines that the railroads are entitled to something 
less than the interim increases originally allowed, refunds shall be made 
to those who paid the excess charges upon demand and without fur- 
ther action by the Commission. 

This is not so much necessary because the Commission is likely to 
grant a final percentage increase on all traffic lower than the original 
general percentage increase, but especially because in detail the broad 
interim action may prove unjust or unfair or inconsistent as applied 
to particular traffics. Suppose the original action embodied a maxi- 
mum or hold-down on bituminous coal and lignite was overlooked. 

Finally the Commission concludes that lignite, which had been over- 
looked, should have had the same maximum. ‘This could be corrected 
in the manner here provided. 

It is my opinion, based on familiarity with the act as a whole and 
past interpretations of it by the Commission and courts, that in the 
final consideration of the increases the burden of proof would be upon 
the proponent railroads, and not upon protestant shippers. ‘This, 
particularly under paragraph (7) of section 15 of the act. 

I ask the Senators to please consider this substitute. 

(The proposed substitute is as follows: ) 
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SuBSTITUTE FOR 8. 2518 Suaa@esrep BY THE NaTIONAL INDUSTRIAL TRAFFIC 
LEAGUE 


S. 2518 


A BILL To amend the Interstate Commerce Act, and for other purposes 


ie it enacted by the Senate and House of Representatives of the United States of 
imerica in Congress assembled, That the Interstate Commerce Act, as amended, 
is amended by adding after section 15a thereof a new section reading as follows: 

“Sec, 15b. Whenever any common carriers subject to this part, acting by 
regions, districts, or other appropriate groups (or any express company or sleep- 
ing-car company acting individually), shall file a petition with the Commission 
certifying that they have incurred, or within the immediate future will incur, 
increases in wages, or increased costs of materials and supplies, which according 
to the best available estimates of revenues and expenses (including such increases) 
covering the twelve-month period following the filing of such petition indicate that, 
as a result of said increases, a general increase in rates, fares, or charges for the 
transportation of passengers or property, or both, as set forth in said petition, is 
necessary to permit said carriers, under honest, economical, and efficient manage- 
ment, to earn revenues sufficient to enable them to provide, in the interest of the 
Nation and the general public, adequate and efficient service, establish and main- 
tain sound credit and attract equity capital, the Commission shall within thirty 
days after the filing of such petition enter an interim order and findings, with or 
without a hearing, authorizing such increases to become effective under master 
tariffs or other schedules published to become effective on not more than ten days’ 
notice to the public, as in its opinion are appropriate or necessary under honest, 
economical, and efficient management to provide revenues sufficient to enable the 
carriers to provide adequate and efficient service, maintain sound credit and at- 
tract equity capital. Within sixty days thereafter, the increases in rates, fares, 
or charges shall be the subject of further investigation and the Commission shall 
proceed with the final disposition of the cause in accordance with the substantive 
provisions and powers granted it under other provisions of the Act: Provided, 
however, That if upon the final disposition of the issues involved in such proceeding, 
the increases in rates, fares, or charges as finally determined by the Commission 
are less than the increases in rates, fares, and charges authorized by interim order 
the carriers shall upon demand without further action by the Commission make re- 
funds upon any shipments on which the interim increases exceeded the maximum 
increases authorized in the final decision and report of the Commission.” 


Mr. Burcumore. I have four things further to consider about this 
bill. One is that I have great admiration and respect for Mr. Walter 
Franklin, one of the ablest railroad presidents in the country. I have 
the utmost respect for Mr. Parmelee as a statistician. There is no 
one who understands railroad finance better. I have a high regard for 
Carter Fort. I say that because these three men and others appearing 
before you in behalf of the bill S. 2518, I think in all earnestness have 
presented an exaggerated picture in two features. One is that they 
have overstated the poverty of the railroads. 

They have not done so terribly badly. They are not in such dire 
straits as these gentlemen in the passion or warmth of the moment 
have pictured. As counsel for the league participating in these cases, 
| have in times past asked that the Commission particularly deny the 
increases now sought; on other occasions I have supported the rail- 
roads and said, ‘“Grant the increases now sought because they are not 
earning enough.”’ 

In this last proceeding, in studying the record, my personal feeling 
was that the railroads were not getting the full percentage increase 
that they might be entitled to. That was my personal view. But 
as an advocate, because of the territorial questions and the variety of 
interests of the membership in the league, I was not allowed to make 
any argument on that question. I would have to say to anybody who 
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asked me: ““The railroads are not nearly so bad off as they say. No. 1, 
this terrible time lag is nowhere pear so terrible as it is made to 
appear.”’ 

So long as the Commission has the authority and responsibility of 
representing the public, like the wage and the price increase and the 
commercial price boards of the Government, to-consider the national! 
economy, to consider the purposes of the act and so forth, so long as 
they have that responsibility and authority they must inform them- 
selves, and if you can picture any lawsuit or any proceeding in any 
place in the forums of the world where there has been a greater expedi- 
tion, I would like to know what it is, in the amount of evidence 
received pro and con, the intense amount of it and the importance of 
it and the shortness of time, and so this time lag has not been a dread- 
ful thing but has represented a very efficient operation and functioning 
by the Commission in hearing the whole thing as promptly as possible. 

Nevertheless, we are supporting this bill because we do think 
because it does represent something of restoration of railroad manage- 
ment’s freedom and responsibility in pricing themselves out of the 
market if they think that is not going to be done by their proposals, 
freedom to meet the costs that they experience, and on the other hand 
it takes off of the Commission in the first instance the full responsi- 
bility which would probably require them to continue in the pro- 
cedures of the past. 

The CuarrmMan. To what extent does the bill give them authority to 
juggle rates? 

Mr. Burcumore. Not at all. 

The CHarrMaN. As against commodities and as against territories 

Mr. Burcumore. I was going to mention that in just a moment. 
In the first instance they simply have a look at the proposal that is 
set forth in the petition and they say “Well, it does look as though that 
proposal as a whole represents a possible response to probable needs, 
and therefore we say: Let them have 10 percent or 8 percent or 30 
percent or whatever it is, as probably correct.’ In other words, it 
is the same as refusing to enter an interlocutory injunction. 

The judge looks at the thing and says “T think it is a plausible case.”’ 
Then after that in the final hearings which are conducted expeditiously, 
but the increases have become effective, they then consider—and I was 
going to point out an illustration of that—they then consider under 
section 1 and section 3 and section 15 of the act the propriety, not 
necessarily in bulk, of the whole proposals, but the propriety in bulk 
and in detail of the whole proposals with such details as they can go 
into along the same lines that they have been pursuing in the past on 
these ex parte cases. I will illustrate that in a moment, if the Senator 
please. 

One other thing I wanted to say about the bill itself is: This bill, 
this theory, this new procedure, is utterly inappropriate to be applied 
to motor carriers, or motor transportation or water transportation for 
many reasons which it would take me too long to develop, but they 
have such an utterly different rate structure and such an utterly dif- 
ferent condition among them that the bill is inappropriate and there 
is no need for it in other forms of transportation. 

May I point to the essential differences between our bill and S. 2518 
very briefly and generally. Under S. 2518 they are in the first instance 
to file two things. One is simply a certificate—like a testimonial, | 
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believe—but it is a certificate that they need money and they are 
going to file the tariffs and the Commission can do nothing about 
those tariffs. The certificate is that they need more money to main- 
tain credit, attract equity capital and provide adequate and efficient 
service. 

Those provisions are in our bill which proposes in the first instance 
simply a petition, but we omit in our bill two very illusory and in- 
definite and high-sounding phrases that are in bill 2518. I trust the 
authors will not think I am reflecting on their soundness. ‘Take 
advantage of technological developments and advances and improve- 
ment of the art of transportation.”” Now when you take advantage 
of technological developments—as I tour through the country and 
wonder what hotel I am going to stay at this night—TI see a sign that 
says motel or tourist home, or something—‘‘Tourists taken in.”” We 
do not want to be taken in by any technological advances and develop- 
ments and when you improve and advance the art of transportation— 
art has a certain meaning. Have you seen some of these artistic 
pieces that the museums sometimes hang wrongside up and they get 
first prize. 

I don’t want too much said about art. We will get down to 
actualities of needs for revenues and services and credit. Then it 
provides in S. 2518 that the Commission cannot suspend. Well, we 
say they cannot suspend, but it goes on to say “but any schedules 
filed and made effective shall be subject to investigation by the Com- 
mission” and then when they have investigated they may determine 
that there is discrimination under section 3, that there are wrongful 
exemptions or variations, and that the rates shall produce revenues 
in excess of those necessary, but the language is not apt or appropriate 
to reflect the thought that what the Commission really should say is, 
“In our quick determination we approved some things that involved 
some rates that are essentially unlawful under sections 1, 2, 3, 4 and 
15—-A, so we say, after the first quick action in the nature of interim 
emergency relief the action of the Commission should be according 
to the statute that applies in all such cases and it might be not that 
the particular rates that they looked into in this further investigation 
would be producing too much revenues, but suppose the particular 
rates were pointed out to them as extinguishing the revenues, they 
could not do anything about it. 

For an example, I want to take something that will not particularly 
appeal to the Senators present, but let me suppose for instance that 
in the first instance they increased the rates on sugar 25 percent every- 
where and the sugar people of Colorado and California said ‘That is 
no prejudice. We will not be able to market sugar east of Buffalo 
and Pittsburgh because of Cuban sugar coming through Baltimore.”’ 

Therefore the railroads will have less revenues. Not too much 
revenues, they will have less revenues. The Commission could not 
do anything about it under this bill, as I read it. But certainly they 
ought to say that the purpose of the whole thing is being defeated by 
this particular item of change and therefore we disapprove it and we 
do something differently. 

Another example would be a showing that because we will say 
citrus fruit from California was moving to points east of Pittsburgh 
and Buffalo and they said ‘Well, we can do all right under these 
rates, there is no discrimination or prejudice against the railroad rates, 
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but we find that the oranges are going up by water and by motor truck 
unregulated and so forth, and these increased rates are going to be 
prohibitive of our movement.”’ We think that under section L5a the 
Commnission in this final decision should observe the effect of the rates 
on the movement of traffic of the railroads who are proposing the 
increases. 

That, gentlemen, is our position with respect to the bill S. 251s. 
which we think is more soundly reflected—the objectives are more 
fully covered by our substitute. Now if I may very briefly speak 
of S. 2519 after questions. 

The CuarrMan. I am not at all satisfied with your answers to tho 
question of using commodity rates or with regard to prejudice agains' 
territory. I notice in the findings of the ICC in many cases that the, 
allow a 10-percent rate to apply to certain territory in the Unite: 
States and reduce the percentage change in other territories wher 
for a long, long time rates have been discriminatorily high. The, 
will make one percentage rate apply here and a lower percentage rat. 
apply elsewhere. 

I wonder if that is done away with. 

Mr. Burcumore. In my judgement as counsel for the league—ani| 
I think it would be the answer of the league—as a matter of law the 
Commission has full authority, full power and full duty of acting in 
matters of that kind and correcting anything that is wrong in a situa- 
tion of that kind under the present law as it now reads, wholly aside 
from this emergency legislation here, and the enactment of this bil! 
would not change that right, power or authority. 

We want the general act applied according to the way it reads and 
means rather than to have that matter covered by some special 
treatment under this act, but here I would have to say to you that 
being the warmest of admirers and having the greatest of respect for 
the Commission, it does sometimes seem to me when I represent » 
particular group of shippers or a particular area as I have done, that 
they are dumber than a bunch of oxen in not seeing the discrimination 
against ap area or territory or branch of commerce and I do not know 
of any way that you can admonish them or instruct them to mak: 
them intelligently apply the law, but I think you have stated the law 
plainly as it now reads in sections 1, 2, 3, 4 and 15a of the act. 

Those instructions that you have thus given them I think are al! 
that is necessary and it should be applied in the final determination 
of these cases. If Your Honor please, every time a particular shipper 
or group is a little bit offended because it seems that the Commission 
goes too far in dealing with a particular situation such as you have 
described, there is another probably equally large and vociferous 
group that think they have not gone far enough. 

There are two sides to all these cases. So that the League members 
and shippers ask only that the Commission shall continue to have thie 
power and duty of hearing both sides in matters of that kind and 
determining them according to the terms of the statute. That is the 
best answer | can give you. 

The CuatrmMan. Regarding freight rate juggling: S. 2518 would also 
provide for reduction of rates, would it not? The railroads could put 
in an application for reduction of rates. 

Mr. Burcumore. I did not think that was in 2518. I think the 
thought ought to be in there, but there is no need for any legislation 
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when it comes to reduction. Do you mean the carriers imposed 
reductions, or the Commission imposed reductions? 

The CuarrMan. You have given the anwer I was trying to extract 
from you. | thought | was going to have great difficulty, but you 
came up the first time.’ If the railroads get an increase—a 10 percent 
increase, we will say—then they say, ‘All right, now that we have got 
that 10 percent increase, generally, we have a lot of competition be- 
tween Chicago and Cleveland, therefore we will drop the rate between 
Chicago and Cleveland to meet the competition that we have to face.’ 

That is what I mean when I talk about juggling of rates insofar as 
commodities are concerned. 

Mr. Burcumore. I have two things to say about that. One is, 
that question has been up in every one of these general rate increases 
that 1 have been in on through the years and universally the Com- 
mission has said the sensible and fair and satisfactory thing about it 
and I think the shippers agreed to it, and that was this: that these 
veneral increases tended to distribute equally the burden of increased 
costs over all traffic and all shippers uniformly and equitably. 

The carriers should be extremely slow to take off the increases and 
make changes that have any result of changing that equal distribution 
of the burden, but that managements of railroads still should be 
expected to exercise proper managerial discretion, that where the 
rates that they have under such an increase are defeating their purpose 
and extinguishing the traffic and matters of that kind, they can take 
off part of the increases and change the rate level to meet competition 
and the needs of commerce subject to all of the substantive and 
procedural requirements of the act, and that has worked very satis- 
factorily, so that if Your Honor please, in my own experience every 
time I have heard— 

The CuarrMan. There is no “‘Honor’’ here. 

Mr. Burcumore. The honor is among the thieves behind me. I 
have addressed courts that have looked so much more frowny than 
you, that I am sorry I have used the phrase. 

The CHarrMan. We thank you for the compliment. 

Mr. Burcumore. In my own experience, for every time I have 
heard a shipper groan or grunt or complain because the carriers have 
made some reduction to benefit his competitor, I have heard a com- 
petitor announce that it was darned good that we had a _ broad- 
minded Commission that would allow the demands of commerce to 
be met. In other words, there are two sides to all these things and 
shippers, collectively—I believe unanimously—are satisfied with the 
Commission’s powers to judge of threatened discrimination by rate 
cuts in detail. 

The CHarrMAn. Discrimination in freight rates might prove very 
disastrous to citizens, to communities, to competition, to transporta- 
tion competition and to shippers generally. It might completely 
upset the whole picture because freight rates are a very important 
matter, Cities have grown up because of favorable transportation 
facilities. So I think that those points must be watched very care- 
fully. All right, you may go ahead. 

(At this point, the witness discussed S. 2519; his remarks will be 
foundin the hearings on that bill.) 
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The CHarrMan. Without objection, we will insert in the record, a 
statement by the National Coal Association on behalf of S. 2518 and 
2519. 

(The material is as follows:) 


Lerrer From F, F. Estes, Trarric MANAGER, NATIONAL COAL ASSOCIATION 


Marcu 27, 1952. 
Hon. Epwin C, JOHNSON, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington 25, D. C. 

My Dear Senator: On March 101 filed a statement on behalf of the Nationa! 
Coal Association with your committee in opposition to bills S. 2518 and 8. 2519. 
This statement represented the views of the producers of bituminous coal through- 
out the United States which the National Coal Association represents here in 
Washington. 

It is my understanding that the National Industrial Traffiic League, which is a 
national shipper organization, will have a witness appear before your committee 
Friday, March 28, and offer a substitute bill for 8. 2518, which was approved by 
a majority of the league’s membership at a recent meeting held in Chicago. 

The National Coal Association is a member of the National Industrial Traffic 
League, and the undersigned is a member of the league’s board of directors and 
executive committee. 

While the bill which the league will propose deletes or changes some of the 
more objectionable provisions of the original S. 2518, it still provides that the 
Commission, in its authorization of interim increases, gives no consideration to 
the effect of the rates upon the movement of the traffic as provided in section 15a. 

In lieu thereof emphasis is placed on sound credit and the attraction of equity 
eapital. This ignores the fact that the rail industry, like all industries, has 
attained its equity capital in very large part from retained earnings. The current 
huge expansion program of the railroads is being successfully financed wholly out 
of earnings aided by short-term equipment obligations, the retirement of which is 
currently covered by depreciation charges. No reliance, even by the strongest 
carriers, many of whom are earning 15 to 20 percent on their capital stock, is 
being made on outside equity capital. To stress the attraction of equity capital 
as a test of the general revenue level under conditions of weak-strong roads can 
have a wide variety of interpretations. 

Furthermore, the heart of all rate making is the evaluation of the effect of 
proposed rate adjustments on the movement of the traffic. To substitute the 
above-mentioned provisions is to remove Commission rate regulation from the 
realm of reality. It could conceivably be interpreted to call for statistically based 
rate adjustments which experience shows to be utterly impracticable. Such rate 
making could vitally affect the bituminous coal industry to a degree probably 
greater than that of any other commodity by virtue of the lower flexibility which 
coal has, compared to other commodities, in shifting to other forms of trans- 
portation when excessive transportation charges threaten to price it out of its 
markets. The end effect here is not a shift to trucks, let us say, but rather a 
closing down of production as oil and gas take over coal’s markets. 

The bituminous coal industry furnishes the railroads with 27 percent of their 
total revenue freight tonnage, and freight revenue in the year 1950 amounting 
to $1,118,502,155. The particular reason why the bituminous coal industry views 
as somewhat sacrosanct the rate-making factor of the effect upon the movement 
of traffic is the fact that when bituminous coal is lost to the coal industry and to 
the railroads, the loss occurs by reason of conversion of coal markets to the use of 
oil or gas. It is easy to visualize where an interim increase in rail freight rates 
authorized by the ICC under the provision of the league’s bill could bring about 
loss of coal markets by reason of the application of the interim increases, and 
regardless of the Commission’s subsequent determination in the final hearing, 
such markets could not be easily regained, if indeed they could be regained at all. 

For these reasons the bituminous-coal industry, as a part of the National Indus- 
trial Traffic League, cannot lend its endorsement to the league’s proposed bill, and 
we would appreciate very much that the position of the bituminous-coal industry 
be so recorded in the record of the present hearings. 

Very truly yours, 


F. F. Estes, Traffic Manager. 
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NATIONAL Coat ASSOCIATION, 
Washington, D. C., March 26, 1952. 
Mr. Epwarp R. JpusMa, 


Senate Committee on Interstate and Foreign Commerce, 
Senate C fice Building, Washington, D. C. 


Dear Mr. Jeusma: Mr. Clark E. Miller, traffic manager of the Eastern 
Bituminous Coal Association, has asked me to file with the Senate Committee 
on Interstate and Foreign Commerce his statement in opposition to bills S. 2518 
and 8. 2519 on which the committee is now conducting hearings along with other 
bills. 

With the permission of the chairman and the committee, Mr. Miller would 
like to have his statement incorporated in the record. 

Your cooperation in having this done will be very much appreciated. 

Along with this letter, which I am sending by messenger, I am enclosing 25 
copies of Mr. Miller’s statement. 

Very truly yours, 
F. F. Esres, Traffic Manager. 


STATEMENT OF CLARK E. MILLER, TRAFFIC MANAGER, EASTERN 
BITUMINOUS COAL ASSOCIATION 


My name is Clark E. Miller. I am traffic manager of Eastern 
Bituminous Coal Association, a trade association which represents 
producers of bituminous coal located in what is commonly known as 
district No. 1 which is comprised of Armstrong, Bedford, Blair, 
Bradford, Cambria, Centre, Clarion, Clearfield, Clinton Elk, Forest, 
Fulton, Huntingdon, Indiana, Jefferson, Lycoming, McKean, Mifflin, 
Potter, Somerset, and Tioga Counties in Pennsylvania, all of Maryland, 
and Grant, Mineral, and Tucker Counties of West Virginia. 

Because the predominance of our product moves by rail, we are 
vitally concerned with any statute, regulation, or policy affecting the 
railroad industry. For that reason we wish to file the following 
statement in objection to Senate bill S. 2518 and Senate bill S. 2519 
which we feel would adversely affect our industry. 

The Interstate Commerce Act was made law in 1887. It was 
enacted for the purpose of protecting the public against unjust, unfair, 
discriminatory, and unreasonable tariffs and other malpractices 
common to the carriers at that time. The provisions of the act, 
together with supplementary acts passed since that time, have given 
the public its only protection from arbitrary practices of an institution 
that could conceivably wreck the economy of the Nation and place 
special hardshlps and burdens upon shippers in general. 


S. 2518 


This bill proposes new section 15b to part I of the Interstate 
Commerce Act. As presently constructed, section 15b of part I 
of the Interstate Commerce Act vests in the Commission powers to 
prescribe reasonable rates, such determination to be made after full 
hearings upon complaints of interested parties, or upon the Com- 
mission’s own motion. The present law charges the Commission 
with the task of not only considering the requirements of the carriers 
but to also weigh with seriousness the interest of the public, as well 
as the effect such proposed changes in rates will have upon the free 
flow of commerce. The addition proposed by S. 2518 will give the 
railroads the right to increase freight rates, solely upon a certification 
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to the Commission that they have incurred, or are about to incur, 
increases in wages, cost of material, or other expenses. 

This proposed law will make the filing of such rate schedules lawful, 
to take effect on not less than 30 days’ notice, and remove from the 
Interstate Commerce Commission authority that it now has to 
suspend or hold hearings on such rate schedules. In other words, 
the present powers of the Commission with respect to prescribing 
just and reasonable rates, will be entirely restricted as will be much 
of the Commission’s administrative powers. 

This proposed law will permit the Commission to institute an in- 
vestigation on such rate schedules only after they have been made 
effectiv e, and then only to the extent that, after full hearings, if the 
Commission should determine that any rates so published are unjustly 
discriminatory or unduly preferential or prejudicial to any class or 
classes of shippers or traffic, or that such schedules will produce 
revenues in excess of those necessary to enable the carriers to give 
adequate and efficient service, establish and maintain sound credit, 
attract equity capital, take advantage of technological developments, 
and improve the art of transportation. The Commission may require 
such schedules to be modified to the extent as to bring such schedules 
within the provisions of the law. 

As far as the coal interests are concerned, we are unalterably op- 
posed to this proposed legislation or the limitation of any powers 
conferred upon the Commission under the present law. Keeping in 
‘mind that one of the prime functions of the Interstate Commerce 
Commission is to safeguard the interest of the shipping public, and, 
in the art of transportation, to enable the free flow of commerce 
within just and reasonable bounds. It is also the duty of the Inter- 
state Commerce Commission under the present law to not only weigh 
with all seriousness any proposed adjustment in rates and charges, 
in order to keep such proposed rates and charges within the bounds of 
reasonableness, but it is likewise the duty of the Interstate Commerce 
Commission, at the same time, to weigh the question of preference 
and prejudice to maintain the national rate structure on a level so as 
to preserve competition. It is also the duty of the Interstate Com- 
merce Commission, under the present law, to see that the carriers 
operate their properties with efficiency and to furnish a service com- 
mensurate with the public requirements. 

Any attempt to limit any powers now conferred upon the Interstate 
Commerce Commission will mean the nullification of the intent and 
purpose for which the Interstate Commerce Commission was originally 
established. To permit the carriers, as proposed under this new law, 
to promiscuously adjust their rate structure without due process of 
law, will leave the general public entirely without means of protection. 

By reason of the severe competitive situation that confronts not 
only the railroads, but all businesses in general, the administrative 
powers of the Inter state Commerce Commission should be strengthened 
rather than weakened. By reason of the severe competitive situation 
that has, within the last few years, entered into the production and 
selling of bituminous coal in the forms of other fuels, we have very 
seriously recognized these conditions. 

The coal industry has and is continually seeking ways and means to 
meet these severe competitive conditions, and it is the opinion of the 
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industry that to permit transportation companies, who transport and 
depend upon the transportation of bituminous coal for security, to 
increase the rates on such highly competitive traffic without regard 
to the consequences, can only mean disaster to a great number of 
coal-producing companies, with ultimate parallel effects on the trans- 
portation system. For these reasons this association is unalterably 
opposed to the enactment of 5. 2518. 


S. 2519 


This bill proposes to amend section 15a. The corrected paragraph 
(2) of section 15a is so designed as to limit the powers of the Inter- 
state Commerce Commission in giving due consideration to the effect 
of rates on the movement of traffic, the need in the public interest 
for service, the lowest cost and the need of revenue by the carriers to 
provide such service under honest, economical, and efficient manage- 
ment. 

For the same reasons as we are opposed to 8S. 2518, we advance in 
opposition to 5S. 2519. As pointed out, by reason of the competitive 
situation that has grown so paramount throughout all business, the 
question of transportation has become one of serious consequences in 
the determination of costs, in the production, sale, and marketing of 
bituminous coal, and for the Congress to undertake the prescription 
of any law that would take away the powers at present conferred upon 
the Interstate Commerce Commission through the enactment of these 
two proposed bills, can have only disastrous effect upon the proper 
administration of justice in the public interest. 

We are, therefore, for similar reasons expressed against S. 2518, 
opposed to this companion bill, S. 2519. We urgently request that 
you weight with all seriousness the disastrous effects this proposed 
legislation will have on the economic stability and development of 
the bituminous coal industry. We seriously implore upon your good 
judgment to have these two bills withdrawn. 

The CuatrmMan. On Monday, March 31, the so-called Irregular 
Common Carrier Conference, ATA, will appear, and also the United 
States Chamber of Commerce, Mr. Earl Smith, vice president, and 
the National Automobile Association. 

We will recess now until 10 o’clock Monday, March 31. 

(Whereupon, at 1:10 p. m., the committee recessed to reconvene at 
10 a.m., on Monday, March 31, 1952.) 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN., ON 
BEHALF OF THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


Mr. Samira. S. 2518 contemplates permitting the railroads to put 
into effect, upon certification of an increase in costs, a general rate 
increase without approval, in the first instance, by the Peulediesicn 
but subject to adjustment by that agency after hearings. 

The Chaiilien of Commerce of the United States believes that all 
forms of transportation should be allowed sufficient revenues to 
provide the service needed by the public and that the carriers be 
regulated only to the degree required by the public interest. 

he chamber feels the principle behind this bill is sound. This 
principle to which we subscribe is that of bringing about prompt rate 
adjustments to offset increased operating costs, not only as concerns 
the railroads but as concerns all other types of carriers as well. The 
practices: now being followed, which are resulting in an appreciable 
time lag Setween cost increases and compensating rate increases, are 
unjust e.od are doing vast harm to the carriers. 

i understand evidence has been presented to your committee verify- 
ing the fact that carriers have lost over a billion dollars as a result of 
these time lags since World War II. Something must be done if we 
are going to keep our transportation industry healthy and sound. 
Whether this bill goes too far in bringing this about is a question 
which the chamber at this time is not prepared to answer. However, 
I personally feel that some sort of legislation is needed to correct the 
present situation and put regulated transport industries on a more 
comparable basis with nonregulated industries and to streamline 
transport regulatory procedures and practices more in line with the 
present-day competitive conditions and the fast-moving economy 
of the Nation. 

Therefore, while taking only a position in favor of the objective of 
this particular bill, the chamber urges that your committee favor 
legislation that will allow the carriers to adjust their rates to meet 
changing conditions without being forced to suffer costly delays, yet 
provide ample protection to the public against any possible unreason- 
able or discriminatory rate policies and practices by the carriers: 

The CHarrMANn. The National Automobile Transporters Assovcia- 
tion, Inc., Mr. R. E. Beiser. 


STATEMENT OF R. E. BEISER, GENERAL MANAGER, NATIONAL 
AUTOMOBILE TRANSPORTERS ASSOCIATION, INC. 


Mr. Bertser. Mr. Chairman and members of the committee, my 
name is R. E. Beiser. I am general manager of the National Auto- 
mobile Transporters Association, Inc. Our address is 2627 Cadillac 
Tower, Detroit 26, Mich. Our association is the national representa- 
tive of motor carriers throughout the country who specialize in high- 
way transportation of new motor vehicles. We do, in certaim 
instances, transport certain accessories, we might say, that are part 
of the automobiles, but we do not transport parts which are commonly 
known as a commodity. 
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We sincerely appreciate this opportunity to offer our views on 
S. 2518 and S. 2363. 

The avowed purpose of S. 2518 is to eliminate delays now encoun- 
tered by the railroads in making general rate increases to offset 
unavoidable increases in operating costs. 

On March 3 of this vear, testimony was offered on this bill by Edgar 
S. Idol, general counsel of American Trucking Associations, Inc., in 
behalf of the entire trucking industry. 

Mr. Idol suggested amendments to S. 2518 which would allow all 
common carriers an opportunity to obtain needed relief from delays 
in raising their rates but which, at the same time, would preserve in 
the Interstate Commerce Commission the regulatory power necessary 
to protect the public against unreasonably high charges on non- 
competitive traffic, and to protect other carriers against destructively 
depressed rates on competitive business. 

We concur in Mr. Idol’s statement and his proposed amendments. 

We most particularly want to urge adoption of the proposed amend- 
ment which is designed to prevent this legislation from becoming a 
device for widespread and destructive rate warfare on carefully 
selected commodities. 

The bill, as it now stands, contains no safeguard against arbitrary 
and destructive depression of the rates on highly competitive traffic. 

If this bill were enacted as now written, the railroads would have 
almost complete freedom to juggle their rates to the serious detriment 
of both the public and competing transportation agencies. 

They would be in a position to freely increase their rates on rail- 
bound traffic, while holding down the rates on competitive traffic to 
unreasonably low levels. 

Thus, in effect, shippers of rail-bound commodities could be made 
to foot the bill for an unprecedented rate war on competitive com- 
modities. 

Highway carriers of new motor vehicles are particularly vulnerable 
to such an attack. 

Under the operating authority granted by the Interstate Com- 
merce Commission, these carriers are restricted to transportation of a 
single commodity within limited and carefully defined territories. 
They haul for a limited number of large shippers. In effect, by law 
and not by choice, their eggs are in one basket. 

Congress, through the regulatory agency which it has designated to 
administer the Interstate Commerce Act, has placed tight limits on 
the operations of these carriers. 

It is obvious that a transportation agency which is restricted to 
movement of a single commodity must stand or fall with that com- 
modity. It must realize from its operations its full cost plus a reason- 
able profit. 

Despite this handicap, the automobile transporters have survived 
under the existing law and are rendering an important service. This 
type of transportation has developed because it has rendered to the 
shippers a fast, economical, specialized, personalized, and complete 
service. 

We believe in healthy competition as contemplated by the Con- 
gress when it enacted the existing provisions of the Interstate Com- 
merce Act. The record of the last 20 years in the movement of new 
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automobiles shows clearly that a high degree of competition has pre- 
vailed. 

In 1931, the rating on automobiles was 110 percent of first class. 

Competition has reduced that rating to the point where today the 
maximum rating on automobiles is 75 percent of first class. This 
maximum was established by the Interstate Commerce Commission 
in 1945 in docket No. 28190, which was a general investigation of the 
movement of new automobiles in interstate commerce. 

I would like to get away from the script for just a moment, Mr. 
Chairman. 

The Cuarrman. All right. 

Mr. Berser. The final order of the Commission in docket 28190 
was 85 percent of first class, but in docket 29820 the decision and 
order, which was completed in 1951, it was again cut back to 75 per- 
cent. 

In some cases, the rating has dropped to as low as 30 percent of 
first clas. 

In its decision in Docket 28190, the Commission warned that 
many rates on automobiles were at dangerously low levels, and 
stated: 

There should be no further reductions in rates on automobiles that are already 
down close to a noncompensatory level, and increased costs of operation should 
stimulate the carriers collectively to eliminate the depressed areas in their rate 
structure. 

Tn such an endeavor they should have the cooperation of the shippers to whose 
interest it is that the transportation agencies of the country be maintained in a 
healthy condition. If the resumption of automobile production brings on a 


renewal of unjustified rate cutting among the carriers, action on our part with 
respect thereto will become necessary. 


Since the Commission made that statement, the operating costs of 
all transportation agencies have increased wheleiala, In order to 
meet these increased costs, the railroads have requested and have 
been granted several general increases. 

However, the rails, upon obtaining such general increases, have 
followed a practice of cutting back the rates on automobiles and other 
highly competitive traffic. In some instances these cut-backs have 
been to a point even lower than the rates in effect prior to the general 
increase. 

To a very great extent, the rail cut-backs on competitive traffic 
have resulted in dissipation of the general revenue increases granted 
by the Commission. 

In other words, the railroads have been using the general increases 
to subsidize a Nation-wide rate war on automobiles and other highly 
competitive traffic—at ridiculously low rates which generally ignore 
the cost increases experienced since 1941. 

On the other hand, the motor carriers must rely entirely upon 
automobile traffic for their revenue and have no other revenue which 
they can use to subsidize the transportation of automobiles at rates 
below full operating cost. 

We would like to cite one incident to show how far the railroads 
are prepared to go in their efforts to destroy motor-carrier competition. 

In the spring of 1950, the Chicago & Eastern Illinois Railroad filed 
a schedule which slashed the rate on automobiles from Evansville, 
Ind., to St. Louis, Mo., from 62 cents per 100 pounds down to 41 cents. 
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The proposed reduced rate was suspended by the Commission 
pending an investigation. The statutory limit on suspensions ex- 
pired before the Commission had completed its investigation. The 
railroad declined to continue the proposal under suspension volun- 
tarily until the Commission had completed its findings, and the rate 
went into effect on March 13, 1951. 

This rate of 41 cents is equivalent to only 30 percent of first class, 
and it is below the rate maintained by the railroad prior to 1940 and 
as far back as 1931. 

Needless to say, the motor carrier competing for this business lost 
every bit of it. 

The Commission completed its investigation and rendered its deci- 
sion in September 1951. 

The Commission ruled that the rate was not ‘‘just and reasonable,”’ 
and ordered it canceled. 

As an indication of how low the rate is, the Commission pointed 
out that it yields only 11.84 cents per car-mile, while the C. & F. I. 
Railroad’s average system car-mile revenue in 1949 was 42.85 cents— 
almost four times as high. : 

In its decision, the Commission found that the railroad had failed 
to provide cost data which would justify such a low rate. It also 
found that the railroad had failed to support its claim that such a 
low rate was necessary to enable the railroad to compete for the 
business. 

The railroad refused to abide by the Commission’s order to cancel 
the rate and the matter is now in the courts. 

Meanwhile, the motor-carrier competitor has suffered complete loss 
of the business from Evansville to St. Louis. 

The incident shows clearly what the railroads would like to do. 
The same thing could be accomplished on a wide scale if S. 2518 is 
enacted in its present form. 

There is nothing in the bill, as now written, which would prevent 
the railroads, during periods of rising cost, from making increases on 
noncompetitive traffic and deliberately holding down the rates on 
competitive business. 

Such hold-downs during inflationary periods would be tantamount 
to rate reductions, and the Commission would be powerless to do 
anything about it. 

Cutthroat competitive practices may or may not be justified among 
nonregulated businesses. They are entirely unjustified in an industry 
which has the character of a public utility, and which is regulated in 
the public interest. 

Many motor carriers already are handicapped in attempting to 
compete with the railroads because of the commodity and territorial 
restrictions contained in their operating certificates and permits. 

2518, as it now stands, would load the gloves of the railroads and 
order the referee out of the ring. 

We urge the committee, in considering this legislation, to recall 
congressional consideration of the so-called Reed-Bulwinkle Act in 
1948. This act exempted from the antitrust laws collective rate 
making by regulated transportation agencies. 

The act was opposed vigorously by numerous Members of Congress 
who considered it unwise and dangerous. It was supported by a 
majority, however, and was enacted into law. Supporters of the 
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legislation emphasized that the power to regulate transportation rates 
and prevent abuses still would be vested in the Interstate Commerce 
Commission. 

S. 2518, as now written, virtually destroys that power. It thus 
destroys the thing whose existence was the primary justification for 
approval of the Reed-Bulwinkle Act. The same is true with respect 
to the current exemption of common carriers from control of the 
Office of Price Stabilization. 

These facts appear to have been completely overlooked by the 
railroad witness who urged that railroads be given the same freedom 
> fixing prices that is enjoyed by farmers, manufacturers, and pro- 

ucers. 

These interests whose freedom the railroads appear to envy have 
no exemption from the antitrust laws or the Office of Price Stabiliza- 
tion. By urging enactment of S. 2518 in its present form the railroads 
are not asking for the same freedom as other segments of the -econ- 
omy—they are asking for a great deal more. 

They cannot expect to have their cake and eat it. 

The railroads have just as much freedom under the Interstate 
Commerce Act as other forms of transportation which are subject 
to the act. As the Commission pointed out in its fifty-second annua! 
report to Congress, the regulation provided for motor carriers is, if 
anything, more comprehensive than that provided for the railroads. 

Many provisions of the law, such as those which have resulted in 
tight commodity and territorial restrictions on a large number of 
motor carriers, afford the railroads a degree of protection which the) 
could not hope to have if transportation were unregulated. We are 
not seeking freedom from these controls; we believe they are in the 
best public interest. 

But if these controls are continued in effect and the railroads are 
turned loose to juggle their rates without restraint Congress will be 
writing the death warrant for a very large part of the trucking indus- 
try, including the transporters of automobiles. 

We want to emphasize that the problem I have outlined is not con- 
fined to motor carriers of automobiles. Many other types of carriers 
of highly competitive commodities are involved. 

The American ‘Trucking Associations recently completed an 
analysis of cases which involved railroad rate cuts in the 3 years 
1949-51, and which were suspended by the Commission upon protest 
of motor carriers. 

A wide variety of commodities were involved. It is significant, 
too, that in 83 percent of the cases which have been settled, the rail- 
roads either withdrew the rates or they were found not justified by 
the Commission. 

It is true that under S. 2518 the Commission could review rate 
changes and subsequently require adjustment of schedules which 
were found to be unreasonable. However, the average motor carrier 
and the average shipper is a small-business man who could be serious!) 
hurt if not destroyed by the time the Commission could order correc- 
tive action. 

S. 2518 is badly in need of amendments to guard against discrimina- 
tion as between regions or localities; to protect shippers whose com- 
modities or location compel them to ship by rail from unreasonably 
high rates designed to offset unreasonably low rates on competitive 
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traffic, and to prevent ruthless and unwarranted destruction of com- 
peting agencies of transportation. 

We believe the amendments offered by the American Trucking 
Associations would provide these safeguards and we urge their adop- 
tion. 

We particularly urge adoption of the amendment which would 
allow carriers to take advantage of the proposed expedited procedure 
only after a prior finding by the Commission— 
that any proposed increase in freight rates or charges will apply to all kinds and 
classes of freight traffic handled by the petitioning carrier or carriers so that each 
kind and class will bear its proportionate share of the increase. * * 

That is what we feel is a true statement of facts insofar as we are 
concerned, with respect to S. 2518. 

The CuarrMaNn,. The witness has stated many of the things that I 
have been saying about this bill from time to time as witnesses have 
appeared supporting it. I am glad to have some verification for that 
position. 

Mr. Betser. I expect we are the most vulnerable of all industries, 
because we handle one commodity only, we never have anything 
offered to us on the return movement. We are also the highest 
specialized carriers in the entire transportation field, and we think we 
have properly stated our case. 

I appreciate your remarks very much. 


Unttrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Tuesday, April 1, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF SAMUEL FRASER, EXECUTIVE VICE PRESIDENT, 
INTERNATIONAL APPLE ASSOCIATION 


Mr. Fraser. Now, I would like to cover S. 2518 and S. 2519. If 
we are to permit the express company, sleeping-c ar companies, rail 
carriers to certify that they are about to incur increases in costs of 
service and material and other expenses and set forth the sum of 
money which must be paid by anyone using their service, the necessary 
amount to cover such prospective costs, we are establishing such a 
dangerous method in business that it is hard to visualize the outcome. 
[t is inflationary. If carried to other individuals, firms or industries, 
it would mean that prices would be geared to an inflated spiral which 
would not cease until we were overtaken by disaster. 

The danger of pricing one’s self out of business is ever present and 
the rail freight rate increases granted demonstrate this. 

Mr. Chairman, I happen to have been the chairman of a committee 
which met with the traffic executives in 1950. We furnished the 
traffic executives the amount of tonnage which was available to be 
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picked up of fruits and vegetables in fresh form. Beginning with 
1918, because we had the data of the War Food Board, which I aided 
in serving, which covered the rail movement in 1918 and which was 
collected by Ed Chambers. Using the 20,000,000 tons available and 
15,500,000 tons picked up, it showed the rail movement and the rail 
ability to pick up tonnage, of 76 percent of what was available. They 
have not done it since. 

In 1920 the Commission required that the carriers maintain the 
data, to conform with that which was started by the War Food Board, 
and that record is here for the term of years, showing a decline to as 
low as 40 percent of the available tonnage. ‘The carriers could not 
service the public, they could not service the country as they increased 
the various freight rates in 1915, 1917, 1918, and 1920, and then 
agricultural commodities took a nose dive of 50 percent in price in 
June 1920 and met that increase head-on, and you saw the reduction 
in production for 1921, and because of such reduced production in 
1921 they were able to pick up 63 percent, but that production was 
curtailed by the increase in rail rates. 

Every farmer is responsive to his ability to reach his market, and 
if it is denied then the public are going to lose. 

I might file this because of its possibility of use. It only goes to 
1950, but we can carry the data further, if the committee desire. 
It indicates what has been done. We proposed to work with the rail 
carriers, to see what could be done in putting this tonnage back on the 
rails, and 140 of them met with our committee in Chicago for that 
purpose, to see what could be done. 

Mr. Chairman, I submit that as of possible value to the committee 
in this study. It shows definitely the manner in which the rail car- 
riers failed to serve in the fruit and vegetable industry. We have very 
close working relationships with the transportation facilities of neces- 
sity. We regard it as wise and we are going to do everything in our 
power to cultivate that. I just put that in as an aside. You will see 
the extent to which they failed to meet the requirements of our in- 
dustry in that respect. 

The Cuarrman. The statement will be filed with the committee. 

(The statement referred to will be found in the files of the com- 
mittee.) 

Mr. Fraser. The thought implied has such far-reaching possibilities 
that it would break a country even rich as is the United States. It 
takes a meeting of the minds to make trade worth while. 

As a counterproposal, if, instead of this, you give freedom for the 
shipper to enter into a bargain with the railroad or other carrier as to 
the price to be charged for transport with a minimum on file as now 
in effect for the contract truck operator or abolish the rate regulation 
by the Commission or the carrier and permit freedom in this and every 
other line of transport, as in the noncertificated truck operator hauling 
agricultural commodities, then competition might be a control. 

We appreciate the dangers that might attend such a change in 
policy especially if made abruptly. The matter of maintaining a 
competitive position is important. This matter has been placed in 
the record by others. 

The ability of the goods to pay the freight is, after all, the deter- 
mining factor. 
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The growth and value of the noncertificated truck operator is proof 
that there is possibility in his extension and there is no justification 
for his elimination. He may lead industry into a less complicated 
method of rate making. 

As we read S. 2519, the Interstate Commerce Commission, instead 

of being a court of competent jurisdiction, which we were advised 

would be the case when the present law was in development, will 
become a body required to give weight only to the interests of the rail 
carriers in authorizing freight rate increases. The Commission will 
be barred from consideration of the interests of the shipper in matters 
of freight rate adjustment. 

If the Commission should later find a rate unreasonable, the carriers 
could continue to increase rates on the basis of anticipated cost in- 
creases. Furthermore, if given to one form of transportation, rail is 
provided for, will it be denied to other forms? Or is the privilege to 
be to all forms in due time? 

The uncertainty of transportation costs and changes therein under 
this proposal would disrupt contracts and business in general. 

To any such proposals we must exert all the opposition we can bring 
as not only ill-advised but we question the value of a Government 
agency if so handicapped that it cannot first consider the public 
welfare. 

We regard the contract carriers as occupying a very important 
place in the movement of our foods. We also regard the noncertifi- 
cated truck as one which might very well be considered further. Le 
us meet this situation with freedom. In the rail carriers proposal that 
they shall make an arrangement with their chief client, their Govern- 
ment, and the Government is in so many businesses, it is moving out 
apples, if they are to make a rate then we ask, Is that rate to be com- 
pensatory? If that rate is not compensatory and some remainder 
has to be paid by those who are using rail equipment, then such are 
subject to taxes which are not borne by others. We are perfectly 
willing that they should retain that freedom, and in return we ask 
that we retain the present freedom we have. If we go into that 
Mr. Chairman, we have gone through the problems of rebates. If 
you refer back to the situation in the thirties, when we had the ques- 
tion before us, you will recall that Senator Shortridge made a state- 
ment with regard to the Southern Pacific. The Southern Pacific had 
such immense California holdings it had to go to farming, and we 
got into the situation of adjustments by the Southern Pacific as a 
farmer and their arrangements with the distributors in the eastern 
markets, and we want adjusted rates published just the same as the 
rates on Other commodities. 

Senator Shortridge pointed out on the floor that in the case of 
what we called rebates given to certain individuals in those cities and 
the attempt being made to limit the service to those individuals, that 
that was Southern Pacific as the farmer and not Southern Pacific 
transport facilities, and I pointed out to the Commission that if we, 
in our payments as farmers, are to cover the gambling debts of the 
carriers as farmers and outside the service to the public i in the move- 
ment of our commodities, then we would have such a bunch of 
charges that we would not be able to pay them. [I definitely stated 
that to the large number of executives before us that we must have a 
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clear statement of what is going into the costs, we must have a clea: 
statement of what these charges embrace. We cannot have a situa- 
tion where we practically have rebates on the ground, that it is th 

mere adjustment of the individual with his agent, and that agen 

happened to be in the transportation facility at the same time. 

The same situation comes up in the matter of claims. Our com- 
modities claims are 5 percent of the transportation collected by the 
rail carriers. We have the carriers indicating certain terms unde: 
which they will pay them, and those things must come into consider- 
ation if we are going into the transportation problem. 

We open up a vast area, so vast and so comprehensive, Mr. Chair- 
man, that we cannot pass on it in the time allotted under these con- 
ditions. It is too comprehensive, it is too big. The policy in 3. 
2518 and S. 2519 is so far reaching that there must be freedom to see 
what the charges may be. We are not ready to go along to allow an 
increase in price to the point the carriers just put themselves out of 
business. 

* * * * * + 7 


If we are going into rate making, I would like to file some sugges- 
tions in regard to rate making, that is, the rate must be related to 
the load, and the heavier the load the less the rate. I would like to 
file a statement in that regard. 

The CuarrMan. It will be made part of the record. 

(The statement referred to is as follows:) 


RATE MAKING 


If we are to consider the manner of rate making then I would recommend thiat 
it be realistic. 

The rate must be related to the load. 

The heavier the loading the lower the rate. 

For example, we had a rate on apples, transcontinental, Washington to New 
York: 

40,000-pound minimum of $1.15 per L100 pounds. 
35,000-pound minimum of $1.25 per 100 pounds. 
30,000-pound minimum of $1.35 per 100 pounds. 

Forty thousand pounds might well be scale 19 or 20; 35,000 pounds scale 22 
and 30,000 scale 26 or 27, which would provide comparable car revenue. 

In 1940 we were given the $1.25 as an emergency rate, and it should have bee: 
made permanent. The industry did not get it and lost thereby, but the carricrs 
lost more for they lost tonnage. 

When the 48-cert increase was added arbitrarily to— 

The 2-..5 plus 48 cents became $1.63 per 100 pounds. 
The $1.25 plus 48 cents became $1.73 per 100 pounds. 
The $1.35 plus 48 cents became $1.83 per 100 pounds. 

At present the rate on 35,000 pounds of apples is $1.98 per 100 pounds and 
every increase loses traffic. 

The truck will load 30,000 pounds of whatever commodity we offer—apples, 
pears, or other fruit. This should be provided by rails—on the truck fruits and 
vegetables take one rate. 

In a recent case, ICC 30074, the Commission on Texas vegetables provided 
scale 20 on 35,000 pounds and scale 26 on 30,000 which carriers have not accepted 

The present first-class rate, Washington to New York, is $10.44 per 100 pounds 
applicable on 24,000 pounds, $2,505.60 per car revenue. 

With the commodity rate on apples of $1.98 per 100 pounds and 35,000-pound 
load, revenue is $693 per car or actually about 19 percent of the first-class rate. 


Using this formula, instead of the base rate, to assure $693 per car revenue on 


30,000 pounds would call for a rate of $2.31 per 100 pounds, or 22.1 percent of 
present first class, and on 24,000 pounds a rate of $2.8875 per 100 pounds, or 
27.6 percent of first class. 
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This is not the way the carriers will figure for these rates carry maximums on 
top of base rates. The relationship of the rates is worthy of note. 

Compared with apple rates in central, CFA, and trunk line of 35 to 40 percent 
of first class, we see why carriers lost the business. Such rates are out of line 
and the same is true for vegetables as well as fruits. 


Mr. Fraser. I am running through this because I realize your time 
is short. We would like more time if this is to be given consideration. 
We cannot possibly meet it under the time extended. 

The CaarrmMan. You can submit anything for the record that you 
want and it will be up to the other Senators who will read the record 
when we reach the point where we will consider the bills that are 
before us. So you submit anything you have for the record. 

We thank you very much for your appearance. 

Mr. Fraser. Mr. Chairman, | thank you. 

I hope we may have further time, for I spent a good many years 
with this committee. 

The CuarrMan. You put it in documentary form and submit it to 
us. We will be pleased to have it. 


(The following statement was inserted in the record during the 
course of the hearings at the request of Mr. Frazer Bailey, president, 
National Federation of American Shipping, Inc.:) 


STATEMENT OF Harry 8S. Brown, CHAIRMAN, INTERCOASTAL STEAMSHIP FREIGHT 
ASSOCIATION 


We are in sympathy with the purposes of 5. 2518 but are opposed to the bill 
as now written, particularly when its effect is considered in connection with the 
proposed repeal of the long- and short-haul clause in section 4 under the provisions 
of 5. 2754. Its language is vague and indefinite and susceptible to many inter- 
pretations. What apparently is sought is to give all carriers the right to increase 
rates quickly when such increases are considered necessary to refiect increases in 
costs. We believe these purposes can be largely achieved by a resolution in 
Congress directing the Interstate Commerce Commission to consider such factors 
in its administration of its discretionary regulatory powers. For example, in- 
creases in rates filed by various carriers because of increases in cost are sometimes 
suspended by the Commission for a 7-month period in order to investigate such 
increases. The carriers thus lose the increased revenue for the 7-month period 
while not being able to escape the increased expenses. This power of suspension 
is purely discretionary and it seems to me that a resolution by Congress along the 
lines I have suggested should result in the Commission making less use of its sus- 
pension powers under the conditions described. 

Another obstacle to the carriers in trying to increase rates to reflect increased 
costs arises from the fact that in proceedings of one kind or another the Commis- 
sion has fixed by order maximum rates in many. parts of the country. In order 
for the railroads to put in effect higher rates than any such maximum rates, 
whenever costs have increased, such railroads must petition the Interstate Com- 
meree Commission for relief from such maximum rate orders. It has been the 
practice of the Commission when such relief has been requested to hold hearings 
in many parts of the United States to record the views of carriers, shippers, and 
local interests, and such facts as they may desire to present. The holding of 
these hearings and the consideration by the Commission of the views and facts 
so gathered delay the action of the Commission in granting the relief sought by 
the carriers sometimes for the better part of a year. Meantime, the increased 
costs of the carriers continue. I believe that the Commission could work out an 
entirely different procedure for considering requests for relief from maximum 
rate orders whenever the carriers request such relief based on increased cost. 
The Commission has a cost finding department and it should be relatively simple 
for ‘that cost finding department to check the figures submitted by the carriers 
in support of their request for relief from the maximum rate orders and for the 
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Commission after a prompt hearing of only a day’s duration to determine almost 
immediately whether or not the petition of the railroads for relief from the 
maximum rate orders should be granted in whole or in part. 

I think if the step suggested by me of a joint congressional resolution should 
be considered seriously, the carriers and the general shipping public should have 
adequate opportunity to study the actual language used and express views 
thereon to your committee. In any event, 8. 2518 should not be enacted in its 
present form. 


STATEMENT OF L. A. PARISH IN BEHALF OF WATERMAN STEAM. 

» SHIP CORP. (ARROW LINE) AND ATLANTIC-GULF COASTWISE 

~~S1TEAMSHIP FREIGHT BUREAU, CONSISTING OF PAN-ATLANTIC 
STEAMSHIP CORP., NEWTEX STEAMSHIP CORP., AND SEATRAIN 
LINES, INC. 


Mr. Partsu. I would like to file my statement for the record in S. 
2518 and S. 2519, with this clarifying explanation: It is not my in- 
tention here to take a position with regard to the merits of these two 
bills but only to call attention to the fact that if they are enacted 
they should be broadened to cover all regulated carriers since, as 
presently drawn, they are only for rail carriers. 

The CHarrmMan. They will be made part of the record. 

(The statements referred to are as follows:) 


STaTEMENT oF L. A. PARisH IN BEHALF OF WATERMAN STEAMSHIP Corp. (ARROW 
LinE) anp Atuantic-GutF Coastwise STEAMSHIP FREIGHT BuREAU, Con- 
SISTING OF Pan-ATLANTIC STEAMSHIP CorP., NEwTEeEx STEAMSHIP CORP., AND 
SEATRAIN LINEs, INc. 


My name is L. A. Parish. I am appearing in behalf of Waterman Steamship 
Corp. (Arrow Line), and Atlantic-Gulf Coastwise Steamship Freight Bureau, 
consisting of Pan-Atlantic Steamship Corp., Newtex Steamship Corp., and Sea- 
train Lines, Inc. 

Waterman Steamship Corp. (Arrow Line) operates as a common carrier in the 
Atlantic-Pacific intercoastal trade. Pan-Atlantic, Newtex, and Seatrain Lines 
are all of the common carriers by water operating between ports on the Atlantic 
Coast and ports on the Gulf of Mexico. 

This bill would amend the Interstate Commerce Act by adding a subsection 
thereto, i. e., section 15 (b). The primary purpose of the proposed amendment 
appears to be to facilitate the efforts of the railroads to obtain general increases 
in their rates, fares, and charges and to speed the processes by which such increases 
may be effected. At the present time the railroads, in order to effect general 
increases in their rates, generally make formal application to the Interstate 
Commerce Commission and submit to a relatively lengthy proceeding in which 
all interests have an opportunity to be heard. Under the proposed amendment 
the railroads would be able to effect their general increases without going through 
the process of a formal proceeding. Such increases would then be subject to 
review by the Commission, which could determine whether or not they resulted 
in discriminations or in rates that are excessive. This bill as now written would 
be applicable only to rail carriers and would not apply to other forms of trans- 

ortation, including water carriers. It is respectfully submitted that if this bill 
is enacted, it should in all fairness be broadened so as to be applicable to all car- 
riers subject to the act. 
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UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 2, 1952 

The committee met, pursuant to Aiba nt, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF HENRY T,. BRODERICK, COMMISSIONER OF AGRI- 
TURE, COMMONWEALTH OF MASSACHUSETTS; ALSO REPRE- 
SENTING NATIONAL ASSOCIATION OF COMMISSIONERS, SEC- 


RETARIES, AND DIRECTORS OF AGRICULTURE OF THE UNITED 
STATES 


Mr. Bropericx. Mr. Chairman and members of this honorable 
Commission, my name is Henry T. Broderick. | am a_ lawyer, 
farmer, and the commissioner of agriculture of the Commonwealth of 
Massachusetts. I appear before this committee in the interest of the 
great Commonwealth of Massachusetts and as the duly authorized 
representative of the National Association of Commissioners, Secre- 
taries, and Directors of Agriculture of the United States, and as a 
member of the transportation committee of said association. 

{ have appeared before the Interstate Commerce Commission as 
an attorney involving interstate transportation many time since 1935 


‘when the Motor Carrier Act became effective. I have appeared also 


before state regulatory agencies involving intrastate commerce ou 
many occasions. 

It is with the distinctive honor that I have the privilege of appearing 
here today and raising my voice in opposition to the revolutionary 
matters of the bills hereinbefore mentioned. I come from the great 
productive areas of the northeast wherein both motor and rail trans- 
portation play important parts in the economic structure of our New 
England States. 

| recognize the magnitude of the current and future importance of 
these problems. With an agricultural mind I also have come to 
realize the problems which beset and face agriculture at the present 
time, as well as the problems envisioned by this proposed legislation. 
Kconomically, I am of the opinion that those who are engaged in 
agriculture are facing today one of the most crucial periods in our 
history. 

With the realization that the United States Department of Agricul- 
ture has requested our agriculturists to increase by 6 percent their 
economic output and with the conviction that farm labor by reason 
of the great rearmament program is perhaps shorter than ever before, 
and with the knowledge that farmers’ income is substantially less 
than the industrial income, I am led to believe that the legislation 
envisaged here, if passed, could have dire and far-reaching effect. . 
therefore, am most definitely opposed to the passage of these bills. 
[ shall try, in my small way, to show you the reasons why this legis- 
lation should be succinctly and promptly disposed of now. 
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I am impressed with the present flexibility of operations in the 
marketing of farm products as contrasted to the difficulties with which 
farmers will be faced if the proposed legislation is enacted. 

It is my understanding there has been no evidence whatever offered 
to the committee to this date indicating that any member of the farm 
community wishes a drastic change made in present distribution 
methods. 

In my opinion, S. 2518 and S. 2519, because of their far-reaching 
impact will create the total revision of the present transportation 
policy, and will eliminate one of the methods by which the public 
interest has long since been protected and would destroy the basic 
principle that freight and shipping rates should be just and reasonable 

Since 1940, the language of the national transportation policy a: 
set forth in the Interstate Commerce Act, specifically declares fo: 
“fair and impartial regulation of all modes of transportation”’ a1 
administration ‘‘to recognize and preserve the inherent advantag: 
of each’’ that “economic and efficient service be promoted” and that 
‘fa national transportation system by water, highway and rail, as wel! 
as other means’’ be developed, coordinated and preserved. 

If enacted into law, S. 2518 and S. 2519 would emasculate th: 
present rule of rate-making and substitute therefor a general cover-al! 
or blanket policy which would not be for the general public interest, 
and would to a great extent eliminate the sound, considered judgment 
of the Commission, and would substitute therefor a rule of rate- 
making administered solely by the carriers. 

It is your duty, as members of this great body, to see to it that 
this Nation is provided with adequate, efficient, and economical trans- 
portation service at the lowest reasonable cost consistent with the fur- 
nishing of such service. This duty can be performed only by dele- 
gating adequate authority in this instance to the Interstate Commerce 

‘ommission. 

May I point out at the present time that our transportation service 
is the most efficient world-wide, the rolling stock, right-of-way, and 
equipment of our carriers, both motor, rail, and otherwise, are today 
in the best condition in history, and that the financial condition of 
the carriers is also the best in history. With these thoughts in mind, 
we wonder whether it is wise to completely overturn the system under 
which we presently operate, and force ourselves into a chaotic condi- 
tion of court entanglements. 

While the proponents of these bills may have pointed out that now 
is the time to make these great changes, I respectfully submit that the 
records of transportation history do not vabetinbate these changes 
now. 

Are we to eliminate the informed judgment of the Commission 
derived from the presentation of evidence from many sources and 
substitute therefor railroad gag rule? 

Are we to make changes overnight and create turmoil with our 
transportation problems? 

Are we to allow one single industry to make far-reaching decisions 
at will, which can change the course of transportation destiny? Or 
are we to be guided by sound judicious decisions based upon plain 
common sense derived from evidence presented both by the various 
organizations which make up the source from which flows the trans- 
portation revenue, and evidence presented by the carriers. 
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Provisions of our present law require the Commission to— 


give due consideration, among other factors, to the effect of rates on the move- 
ment of traffic by the carrier or carriers for which the rates are prescribed; to 
the need, in the public interest, of adequate and efficient railway transportation 
service at the lowest cost consistent with the furnishing of such service; and to 
the need of revenues sufficient to enable the carriers, under honest, economical, 
and efficient management to provide such service. 


The principle underlying the proposed legislation eliminates the— 


effect of rates on the movement of traffic by the carrier or carriers for which the 
rates are prescribed— 

and— 
* * * the need, in the public interest, of adequate and efficient railway trans- 
portation service at the lowest cost consistent with the furnishing of such service. 
It is our opinion that this is basically discriminatory. 

Is it intended by the passage of S. 2518 and S. 2519 to establish 
a new era of public service? Shall such public-service industry be 
given carte blanche opportunity of making their own rates without 
supervision of the duly organized authority? That is exactly what 
S. 2518 and S. 2519 will do, if passed. 

Since June 30, 1946, there have been 11 major horizontal freight-rate 
increases Which have affected the transportation picture in this 
country. It seems to me that these changes were arrived at after 
consultation, hearings, and discussions involving the entire industrial 
economy. We know that they were put into operation after con- 
siderable study. 

Are we now to change the system under which we arrived at these 
opinions? And, by some sort of super-duper juggling act, establish 
overnight new transportation rates? And are these things to occur 
while we in the country will not be given opportunity to raise our 
voices in opposition? 

Are we going to try to close the barn door after the horse is stolen, 
or are we going to sit idly by and allow ourselves to be blindfolded? 
No. That is the reason we are presenting our viewpoint here today. 
While we have the greatest respect and admiration for the carrier 
operation in the past and the greatest hope for future prosperity, 
we still are going to be guided by sound economic principles which 
have been so ably presented in the past by the Commission. 

In past years the carriers have asked for and been granted increased 
rates, The increases granted were not equal to the “asking price.” 
1 presume the best brains of the Government and the industry were 
exercised in arriving at the conclusions ‘fair, just, and reasonable.” 

lf you will look at the postwar proceedings before the Interstate 
Commerce Commission you will observe that increase after increase 
was granted, all of them after consideration and impartial hearings. 
In most every case the increase finally granted was less than the 
original asked for. Are we now to give a general hunting license to 
the carriers of this country so they can demand and obtain increases 
or decreases at their whim and pleasure? 

Are we going to pit community against community, and one section 
of the country against another; or are we to use fair and impartial 
judgment in our consideration of these problems which is now required 
to be exercised under the present law? 


96736—52——72 
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The last general increase change was commenced in January 1951 
and the interim decision of March 12, 1951, authorized 4 percent in 
official territory. The later report of August increased the percentage 
to 6 percent and 9 percent respectively (281 I. C. C. 557). Tf it had 
not been for facts presented by the eae in opposition to the 

carriers’ contention, and if the ICC had not used its power under the 
act, there is no doubt but that the transportation burden would be 
much greater than it is at the present time. 

We believe that it is clear that the public interest requires the con- 
sideration of the Commission’s power and authority. 

As the representative of our agricultural interests, may I further 
point out that S. 2518 and S. 2519 would permit carriers to make 
increases in rates merely by filing estimates of revenue and expense. 
It would deprive all shippers of all opportunity to show that the 
proposed rates were not reasonable and necessary. I believe it would 
deny to our shippers due process of law for their protection. 

It would prevent the Commission from suspending increased rates, 
simply by filing the estimates hereinbefore mentioned. In fact, it 
would stymie the effectiveness of the whole Interstate Commerce 
Act. It would change the burden of proof and would put the shippers 
and the Commission on the defensive. 

It would deny the shipping public the immediate right to challenge 
rates and would authorize the imposition of increased rates or 
decreased cut-throat competitive rates, which would not be for the 
public good and would ultimately be harmful to the general consuming 
public in whom we all are interested. 

It would effectuate a complete change in our regulatory policy as 
now efficiently operated State-wide and Nation-wide. If the proposed 
bills become law, I believe our Federal court dockets would be loaded 
with cases involving transportation problems awaiting determination. 
However, the effectiveness of the ultimate court decision could be 
immediately nullified by the promulgation by the carrier of a new 
rate, either up or down, which would destroy the effectiveness of the 

court decision. 

I am most strongly opposed to these two bills for the reasons 
previously set forth ‘and it makes no difference whether we come 
from the green hills of Vermont, the blue hills of Massachusetts, the 
great plains of the West, or the rolling hillsides of the Southland, 
because the fundamental basis upon which these bills are predicated 
is unsound, unjust, and unreasonable. 

Our transportation network in this country has been built up and 
established by the brains and brawn and ingenuity of those whos: 
forebears landed on Plymouth Rock and at Jamestown. Let us in 
our judgment be guided by the soundness and wisdom of these early 
settlers. 

They builded a nation which has been, still is, and ever will be the 
bulwark and standard bearer of democracy. Let us be guided by 
their sound judgment and wisdom to the end that we may now, once 
and for all, eliminate and remove the kind of thinking that is fostered 
by the implications i in this proposed legislation. 

Thank you. 

The Crarrman. We thank you very much for your statement, 
Mr. Broderick. 
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Unirep States SENATE, 
ComMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 


STATEMENT OF CHARLES E. BLAINE, TRAFFIC MANAGER, AMERI- 
CAN NATIONAL CATTLEMEN’S ASSOCIATION, NATIONAL WOOL 
GROWERS ASSOCIATION, TEXAS AND SOUTHWESTERN CATTLE 
RAISERS ASSOCIATION, INC., TEXAS SHEEP AND GOAT RAISERS 
ASSOCIATION, LIVESTOCK TRAFFIC ASSOCIATION, AND NA- 
TIONAL LIVESTOCK PRODUCERS ASSOCIATION 


Mr. Buatne. Now, Your Honor, just one other bill I will refer to 
briefly. The next is dealing with S. 2518. I did not have at that time 
the amendment, which I secured here yesterday, but our suggestion 
as to this S. 2518 is substantially the same as the committee has now 
written in amended S. 2518. 

S. 2518, the so-called quick rail rate increase bill, is contrary to the 
public interest. Under the sweeping provisions thereof the railroads, 
express company, and sleeping-car company, acting alone or in col- 
lusion with their employees and/or those furnishing them equipment, 
materials, and supplies, would usurp the rate-making provisions of the 
act, now administered by the Commission in the interest of the public. 
Apparently the sponsors of this bill greatly dislike the word ‘“‘eco- 
nomical’”’ now appearing in section 15a (2) of the act which charges 
the carriers with honest, economical, and efficient management. From 
the foregoing it will be observed that the framers of this bill have again 
omitted “‘economical.”’ That is not all. 

Under the further provisions of the bill both the Commission and the 
public are denied any substantial protection whatsoever under the 
rate-making provisions, sections 1, 2, 3, 4, 6, and 15 of the act. The 
schedule or schedules naming the increased rates established under 
the proposal (1) may be filed without regard to the Commission’s 
rules governing tariffs; (2) may violate section 4 of the act; and (3) 
would not be subject to suspension or deferment of the effective date 
by the Commission, as now authorized by law. 

While after such schedule or schedules become effective the proposed 
bill provides that they shall be subject to investigation by the Com- 
mission upon complaint, or on its own motion, and to such action by 
the Commission as, after hearing, it may determine to be proper under 
other provisions of the act, the relief authorized is so closely circum- 
scribed that in practical operation the public could not derive any 
benefits therefrom. 

The bill further provides that if in any such investigation the Com- 
mission, after full hearing, shall determine that any rates published in 
the schedules established as above authorized, are unjustly discrimina- 
tory or unduly preferential of or prejudicial to any class or classes of 
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shippers or traffic, because of exemptions or variations from the in 
crease made in rates and charges generally, or shall determine that th. 
rates published in such schedule or schedules will produce revenues i); 
excess of those necessary to enable the carriers, under honest (but no: 
necessarily economical) and efficient management, to do the numerou 
things specified in the bill, it may, by appropriate order, require tha‘ 
such schedule or schedules be modified to the extent determined by i 
to be necessary to remove such unjust discrimination or such undwu: 
preference or prejudice, or to prevent any such excess revenue, or bot} 

Thus, the Commission would have no authority to enter into an 
investigation respecting the reasonableness per se under section 1 of 
any single rate, fare, or charge or the rates on any commodity or grou) 
of commodities thus increased. Moreover, the authorized investiga- 
tion of the Commission respecting unjust discrimination or undw 
preference or prejudice is restricted to the sole instances of “exemptions 
or variations from the increase made in rates and charges generally,” 
and the relief, if any, which the Commission could give, is limited to 
instances in which the rates, fares, and charges “will produce revenues 
in excess of those necessary to enable the carriers, under honest and 
efficient (but not necessarily economical) management,” to do the nu- 
merous things specified in the bill, including the advance and improve- 
ment in the “art” of transportation. 

The mere statement of the situation condemns S. 2518 as wholly un- 
tenable. Thereunder the railroads and their allies could and would 
establish increases in rates upon the mere filing of certificates that they 
had incurred or were about to incur increases In wages, costs of ma- 
terials, or other expenses, without any hearing whatsoever. Yet the 
bill would deny equal treatment to the shipping public. It not only 
requires “full hearing” by the Commission as a prerequisite to an) 
relief in the public interest, but so restricted the grounds for relief as to 
render any relief impotent, 

The adoption by the Congress of this railroad bill would auto. 
matically require the same provisions governing the motor carriers 
water carriers and freight forwarders, and would be tantamount to 
the repeal of the rate-making sections of the act governing all forms 
of transport for hire. Therefore, so far as the shipping public is 
concerned, the enactment of S. 2518 would be the equivalent to 
repealing the rate-making laws and abolishing the Commission. 

The Commission has made no recommendations in its annual 
reports to the Congress on which S. 2518 finds support. 

One of the real causes for the repeated applications on the part of 
the carriers for increases in rates is their failure to adopt economical! 
principles and practices. Another is the competition for traffi 
between carriers in each mode of transportation and between the 
several types of transportation. For example, the railroads have 
made no attempt to consolidate their properties as contemplated by 
the law, or to eliminate other staggering wastes. Moreover, they 
have been and are handling a substantial portion of their traffic 
under relief from the fourth section of the act, on rates which do not 
embrace the full cost of performing the service plus a reasonable profit. 
Further, the railroads, motor carriers and water carriers have com- 
peted and are competing for traffic in utter disregard of their respective 
economy and fitness; the railroads compete with the motor carriers 
on the short-haul traffic and motor carriers compete with the railroads 
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on long-haul traffic. Thus, the railroads have squandered and are 
squandering the revenues which they obtain from the profitable 
long-haul traffic in competition with the motor carriers on short-haul 
traffic, and visa versa the motor carriers have dissipated and are 
dissipating the revenues received by them on the profitable short-haul 
iraffic in competition with the railroads on long-haul traffic. Then 
both the railroads and motor carriers have repeatedly filed applications 
with the Commission for, generally, horizontal increases in all of their 
rates, one of which is now pending. The water lines usually file 
petitions with the Commission asking that they be concurrently 
granted the same relief. 

The railroads in support of S. 2518 urge that they have lost a great 
amount of money (1) because of the refusal of the Commission to 
approve the full amounts of increases sought by them and (2) owing 
to the lapse of time between the filing of an application and the 
authorization of increases by the Commission. Insofar as the edible 
livestock traffic is concerned the railroads are clearly wrong in both 
contentions. They secured more revenue from said traffic in 1946, 
before the rates thereon were increased, than they have in any sub- 
sequent year under the increased rates. 

While it is true that the increases authorized by the Commission in 
Ex parte Nos. 162, 166, 168, and 175 on edible livestock were materially 
lower than sought by the railroads, the fact remains that even under 
the lower increases authorized by the Commission the railroads have 
not secured imereased revenue from the edible livestock traffic. 
The following table shows edible livestock originated by all class I 
railroads in the United States for the period 1946 to 1950, inclusive, 
unas the increased rates, which became effective January 1, 1947, 
and later. 


Period Carloads origi- Tons origi- Freight reve- 
| nated nated nue 
| } 
Year 1946. : ‘ a 877, 584 | 9, 830, 125 | $94, 956, 679 
Year 1947_..__. : useist 734, 684 | , 116, 847 | 82, 023, 968 
BORE istennconn ‘ panel 600, 839 | 5, 601, 485 | 82, 604, 723 
Year 1949. 534, 656 | 5, 869, 872 RO, 594, 477 
Year 1950 kt geuvebotan’ 475, 278 5, 179, 706 75, 577, 576 
Decreases under 1946: 
Year 1947_......-- ident Aebbbeuhinn’ -” 142, 900 | , 713, 278 12, 932, 711 
oe Sh scale ticki ace iene Siatigsta Siacbaesees 276, 745 | 3, :, 12, 351, 956 
Year 1949_____- ‘ aed beni ankaia ;. 342, 928 3. , 253 14, 362, 202 
Year 1950._.....- een 402, 306 , 650, 419 19, 379, 103 


It will be noted that the volume of traffic originated and the freight 
revenue thereon drastically declined. The drops in the revenue 
ranging from $12,351,956 in 1948, to $19,379,103 in 1950, under 1946 
before the rates were increased. This reflects the growing losses over 
a period in which substantial rate increases have been authorized, 
and as stated by the Commission in Increased Freight Rates, 1951 
281 I. C. C. 557, 607), evidences a radical change in the transporta- 
tion of much of the edible livestock traffic. The percentages of 
drive-in receipts at public stockyards in 1950 were: Cattle 75.8 per- 
cent, calves 77.7 percent, hogs 79.1 percent, and sheep and lambs 
44.2 percent. 

The foregoing demonstrates the fact, contrary to the managerial 
discretion of the railroads, that the raising of rates does not necessarily 
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increase revenue. It may in particular localities decrease revenue 
instead of increasing it by discouraging patronage, as repeatedly 
stated by the Supreme Court and the Ccananiaainn itself (Railroad 
Comm. of Wisconsin v. Chicago, B. & Q. R. Co., 257 U. S. 563, and 
Reduced Rates, 1922, 68 I. C. C. 676). 

In our opinion, the carriers should first be required to “clean and 
put in proper order their own houses,’”’ and second, if time is the 
essence as they contend, then they should proceed strictly in accord- 
ance with section 15 (7) of the act which governs both the railroads 
and the shipping public. 

Therefore, we respectfully but urgently request that S. 2518 be not 
approved. 

(Nore.—The following conclusion to Mr. Blaine’s testimony and the introduc- 
tory remarks of Mr. Quasey’s testimony are filed in the S. 2518 hearings for 
convenience only.) 

Mr. Buarne. Mr. Chairman and gentlemen, we adopt the views 
of the Commission respecting the following bills: S. 1018, S. 2350, S. 
2353, S. 2354, S. 2355, S. 2360, S. 2365, and S. 2746. 

We adopt the views of the legislative committee of the Association 
of ICC Practitioners respecting the following bills: 

S. 2348, as expressed by Mr. Robert N. Burchmore. 

S. 2352, as expressed by Mr. John R. Mahoney. 

We support the following bills: S. 2364 and S. 2781. 

We support the purposes of S. 2901, but not necessarily the present 
language therein. 

We are opposed to the following bills: S. 2358, S. 2359, S. 2361, 
S. 2712, S. 2713, S. 2745, and S. 2752. 

Now if the committee is desirous of having us support our reasons 
in writing, we will be glad to furnish it at any time and send a copy 
of our proposal to the committee.’ 

I thank you. 

The CHarrMan. We thank you, sir. You made a very interesting 
witness, and we are very glad to have your position on all of these 
bills. You have gone to some lengths to document your statement, 
and we appreciate that always. 

Mr. Buatne. Thank you. 

Mr. Quasey has some additional statements that he would like to 
make. 


STATEMENT OF LEE J. QUASEY, COMMERCE COUNSEL, NATIONAL 
LIVE STOCK PRODUCERS ASSOCIATION 


(The witness testified on the following bills: S. 2518, S. 2349, 5. 
2754, S. 2746, S. 2357, and S. 2362.) 

Mr. Quasny. My name is Lee J. Quasey. I am commerce counsel 
for the National Live Stock Producers Association that was men- 
tioned by Mr. Blaine. That organization is a cooperative association 
composed of 21 cooperative livestock associations that are engaged 
in receiving, shipping, selling and buying livestock on over 50 public 
livestock markets and other points and places throughout the country. 
The total volume of business handled in 1951 was equivalent to over 


1 Mr. Blaine’s views on these several bills are more fully developed in statements filed on each for April 9, 
under the heading: ‘‘Statement of Charles E. Blaine & Son, Traffic Managers, Phoenix, Ariz.” 
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03,300 deckloads, meaning carload decks of livestock, that originated 
in over 34 States and the Dominion of Canada. 

The officers and directors of the National and its member associa- 
tions are livestock producers elected from the various districts in 
which they reside. 

As Mr. Blaine has stated, we collaborate very closely with the other 
livestock associations who do not engage in the marketing function, 
but in many things our interests are identically parallel to each other, 
although we serve the same people in different respects, of course. 

Now I have been engaged in traffic work for over 30 years. I ama 
class A practitioner before the Interstate Commerce Commission. I 
am a member of the bar of the Supreme Court of Illinois, and 1 am 
admitted to practice before the United States District Court in the 
First District of Illinois and the Supreme Court of the United States. 

Tam a member of the national agricultural cooperative transporta- 
tion committee of the National Council of Farmer C ooperatives 
That is the same committee that Mr. Carl Loos is a member of, who 
testified last week. 1am also chairman of the transportation advisory 
committee of the Department of Agriculture, and a member of the 
legislative committee of the National Industrial Traffic League; 
chairman of the special committee on reorganization of Government 
departments of the league, and also a member of the special committee 
of the league on the ICC budget. 

I have also collaborated with Mr. Carl Loos and I endorse the state- 
ment he made last week. 

I want to particularly emphasize the significance of the exhibit that 
was introduced by Dr. Edwards in Ex parte 175 showing that at the 
present time the railroads are paying greater dividends than at any 
time since 1890. 

I also want to call special attention to the fact that the heavy 
deficit in passenger revenues and the heavy taxes present two very 
perplexing phases in this transportation picture. There have been 
some studies made and there is other work going on, some of it in the 
Transportation Division in the Department of Agriculture, that gives 
promise to throwing some light on this. It has not progressed to the 
point, Senator Johnson, where I can just pour it out here right now, 
but I just want the ¢ ommittee to know we are trying to be as construc- 
tive as we can with respect to improving the transportation situation 
and to preserve the railroads under private ownership and operation. 

We very definitely agree with the chairman that there is no logical 
reason why the excise taxes should be imposed on transportation, and 
that, along with the deficit in passenger revenues and Federal income 
taxes paid by the carriers, are subjects which I believe should be given 
a careful look and investigation. 

With respect to S. 2518, one of the main reasons why we object to 
the bill is while it seeks to, we will say, shorten the time lag between the 
time the railroads ask for an increase and when they get something, 
it does much more than that and it does it in a very vicious way. In 
the first instance, it is tantamount to giving the railroads a blank 
check for they can merely indicate how much of an increase they want 
and get it, without the Commission being in a position to exercise any 
jurisdiction in determining what, if anything, they should have. 

It also implements the railroad wage esca ator clause to rates, and 
we believe that is bad. It is very clear to us that this bill is extremely 
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inflationary in character and it would encourage the railroads to furt)ior 
increase the rates and it would result in greater diversion of tra{!\« 
from the railroads. 


STATEMENT OF H. H. ELLSWORTH, EXECUTIVE SECRETARY, UTAH 
CITIZENS RATE ASSOCIATION, SALT LAKE CITY, UTAH 


Mr. Evutsworrna. S. 2518, I understand, has been modified slightly. 

The CuarrMan. It is not modified. The bill stands as originally 
introduced, but there have been some suggested amendments made 
to it which are also before the committee. But the original bill, 
S. 2518, is still before the committee. 

Mr. Exitsworrn. Then my statement with respect to that bill will 
stand as it is written here. 

The CuHatrman. Yes; that is the way we understand that. Regard- 
ing the substitutes or amendments which have also been offered, if 
you have any preferences with respect to them, or if you are still 
opposed to them after you look at them, we will be glad to have 
your views on those amendments. Nothing has been withdrawn. 

Mr. Ex.itsworts. The improvements suggested by the National 
Industrial Traffic League which provide for the Commission to act 
upon any such petitions of the railroads within 30 days seems to me 
to be a little bit capricious since it would force the Commission to 
make some kind of arbitrary decision without having sufficient facts 
within the 30-day period. 

The CHarrMan. Do you think it might be able to reach a sound 
position if that 30 days were extended to 90 days? 

Mr. Eittswortn. It would have much better chance of doing it, yes. 

Shall I continue with my statement? 

The CHarrMan. Yes, go right ahead. 

Mr. Exusworrs. S. 2518 has for its purpose the removal of thie 
authority of the Interstate Commerce Commission over the suspen- 
sion of rates upon the say-so of the carriers that they are about to 
incur increases in costs which necessitate an increase in their rates to 
produce added income. Obviously this is a bill which is intended to 
remove the carriers from regulation under the Interstate Commerce 
Act. We oppose this bill for the reason that it places too great a 
burden on the shippers in policing the tariffs of the carriers involved 
and it would tend to remove entirely the present restrictions upon 
the publication of increases not in the public interest. We might as 
well return to no regulation as to pass such a bill. 

During the past few years the common carriers have filed with the 
Interstate Commerce Commission four separate requests for increases 
in freight rates which have produced, in all, more than 90 percent in 
additional revenues. After proper investigation and findings by the 
regulatory bodies, in at least two of these cases, the carriers were 

ranted interim increases as an emergency, with little or no delay in 
ee The main argument in support of this bill seems to be that 
the present method of processing cases before the Interstate Commerce 
Commission is too slow and cumbersome. It is our suggestion tliat 
the remedy for such cases should not be in removing the law but should 
be found in repairing and improving the administrative functions. 
The Interstate Commerce Commission has insisted, in a number of 
cases, that it is completely understaffed, and has no funds with which 
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to process expeditiously the number of cases set down before it. We 
suggest that part of the remedy lies in providing adequate funds for 
the Interstate Commerce Commission with which to carry on its work. 
Additional remedies would very likely be found in streamlining some 
of the functions of the Commission itself, possibly through modifica- 
tions of the Administrative Procedure Act. 

We oppose any such legislation that would have for its purpose the 
removal or emasculation of the act as a remedy for lack of ability 
properly to administer its terms. 


(The following statements were submitted for the record:) 


SraTEMENT OF Witu1AM M, Mappox, Executive S&crETARY, PROPERTY OWNERS’ 
CoMMITTEE 


Mr. Chairman and members of the committee, my name is William M. Maddox, 
executive secretary, Property Owners’ Committee, 200 Edmonds Building, 
Washington 5, D. C. 

The Property Owners’ Committee is an association of coal producers with mines 
located in southern West Virginia, Virginia, and east Kentucky served principally 
by the Norfolk & Western, Chesapeake & Ohio, and Virginian Railways. Mem- 
bers of the Property Owners’ Committee produce and market annually approxi- 
mately 100,000,000 tons of bituminous coal, the major portion of which is shipped 
by railroad. The rail transportation charges on this coal at the present time 
averages More than 40 percent of the delivered price. 

This coal is meeting severe competition in the fuel market from substitute fuels, 
particularly natural gas and fuel oil, both domestic and imported. Coal is 
supplying a decreasing percent of the fuel market of the country due in part to 
ever-increasing freight rates. 

While we are interested in all proposed legislation which might directly or in- 
directly affect rail rates on coal, we are particularly interested in two bills under 
consideration; i. e., 8. 2518 and 8, 2519. We are opposed to the passage of either 
of these bills. 

8. 2519 provides entirely new rules of rate making. These proposed new rules, 
in our opinion, are impossible of proper administration. For example, we do not 
believe any commission or other body could prescribe a general level of railroad 
rates or a particular rate which they could honestly say would ‘‘attract equity 
capital’ for the railroads. An investor considering purchasing equitable securi- 
ties of a railroad would have to take into consideration a great many factors other 
than the level of rates in effect. There are undoubtedly some investors who 
would feel that a high level of rates would make railroad securities a poor invest- 
ment, beeause such a level of rates would allow competing forms of transportation 
to obtain such a large portion of the over-all traffic that the railroads would not 
have a volume to produce satisfactory earnings, and the higher average unit cost 
of furnishing the transportation with the lesser volume would offset increased 
rates. On the other hand, other investors would feel that a lower level of rates 
would attract more business with resulting lower unit costs, but that the carriers 
would not have sufficient revenues to produce net earnings which would make 
their equitable securities attractive from an investment standpoint. The ordinary 
prudent investor takes into consideration, when investing in the equitable securi- 
ties of railroads, a great many things other than the level of rates. 

We are also strongly opposed to 8. 2518. This bill would allow the railroads 
to increase their rates generally by regions, or by districts, or over the entire 
Nation upon their certifying to the Commission that they have incurred, or are 
about to incur, increases in wages, costs of materials or other expenses, which 
incidentally would include taxes and almost any other expenditure imaginable, to 
& level that in the opinion of the railroads would allow them under honest and 
efficient management sufficient revenues to establish and maintain sound credit, 
attract equity capital, take advantage of technological developments, and advance 
and improve the art of transportation, without any power on the part of the 
Commission, or any other governmental body, to reduce those rates, no matter 
how unreasonable they might be. Further, no provision for reparation by the 
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carriers is provided in the original bill in the event the rates should be found 
unjustly discriminatory or unduly preferential. 

As an example, the carriers could under the provisions of S. 2518, if it were law, 
increase all the rates on all commodities 100 percent effective within 30 days. 
These higher rates would be collected until the Commission should determine that 
they created unjust discrimination, or undue preference or prejudice, with no 
evidence being received as to their reasonableness. But assuming that the 
Commission did find that some of the inereases were unjustly discriminatory, or 
preferential, it could only remove the increases which were unduly discriminatory, 
preferential, or prejudicial, but not increases which were unreasonable. Senate 
bill 2518 for all practical purposes repeals section 1 of the Interstate Commerce 
Act and in addition thereto changes the rules of rate making so that the Commis- 
sion could not properly determine what was a proper level of rates. 

The railroad witnesses in support of these two bills have stated, and officials 
of a great many railroads have been quoted by the public press to the effect, that 
the Interstate Commerce Commission and the present law governing interstate 
commerce has prevented the carriers from obtaining additional revenues large 
enough and quickly enough to offset increased wages and other costs including 
Federal income taxes. In fact, the railroads have employed public-relations 
counsel to sell the public on the theory that railroad earnings are inadequate to 
provide and attract investment capital in the quantity required. 

Let us look at how the railroads have fared under the present rules of rate 
making which seek to protect both the shippers and railroads by requiring the 
Commission to prescribe rates that will enable the railroads to maintain an 
adequate transportation system but to furnish service at the lowest cost consistent 
with the furnishing of the service. During 1950 and 1951 the railroads earned 
approximately $1 billion before fixed charges. The average net income for these 
2 years was $738 million and was higher than for any previous year since 1929 
with the exception of two of the war years. These earnings are after taxes, and 
the rate of taxes has been increased materially since 1929. 

The following table shows the earnings of the class I carriers for years 1929 
to 1951, and as estimated by the railroads for 1952, assuming the present level 
of rates to continue in effect: 


Class I steam railways net railway operating income 


[Millions of dollars] 





Before | After | | Before | After 


Federal, Federal) Net Federal’ Federal) Net 
income | income | income income income income 
taxes taxes | taxes taxes 

i aciininanedieeatacaienctibvns 1, 252 | 807 1942 ; 2, 241 1, 485 wy2 
1930 tees - x69 524 1943 “ 2, 695 1, 360 873 
1931 ated 526 | 135 1944 . 2,411 1, 106 667 
1932_._. : 4 z 326 | 1139 |; 1945. ‘ 1, 158 852 40) 
1933 : 474 | 16 || 1946 | 604 620 on? 
1934 pad a 463 117 1947___. ; _..| 1,078 7381 479 
1935 : 500 7 |) 1948___- 3 = 1,450 1, 002 HYS 
1936 f ce ; 667 165 ee : 48 687 438 
1937 : 590 98 || 1950._.._. 1, 641 1,040 7™ 
1938 372 1123 || 1951____ Gers 1, 510 943 698 
1939 : “ 588 93 Average, 1950-51_. atch apa gy2 738 
1940 __. u 4 682 ISS SE ie um btsieethes : 1, 478 926 f 
1941_- ; 1,172 YOS 500 | 


! Deficit. 

2 Estimate by railroads. 

Authority: Bureau of Transport Economics and Statistics, Interstate Commerce Commission,‘ Mont 
Comment on Transportation Statistics,’’ dated February 14, 1952. 


Witness Parmelee’s Exhibit 118, I. C. C, Ex Parte Docket No. 175. 


Indicative of the physical condition of the railroads is a press release of the 
Association of American Railroads of March 18, 1952, which states that the rail- 
roads operated with the greatest over-all efficiency on record “in 1951.” The 
full press release is attached and I would like for it to be made a part of this 
record. 

Presidents and operating officials of many of the largest railroads in the country 
during the recent proceedings before the Interstate Commerce Commission 
Ex parte 175 stated that the railroad plant was in excellent physical conditio: 
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Financially, investors apparently are of the opinion the railroads are faring 
well. The following table shows Dow-Jones sales averages for railroad, industrial 
and utility stocks for March 27, 1952, compared with January 1940 and January 
10, 1952: . 


Dow-Jones averages Percent of increase 
January Jan. 10, 
January Jan. 10, ; 1940 to 1952, to 
nate 1940 1952 Mar. 27, Mar. 27, 
at 1952 1952 
1erce 


imis- es , Bun : roe ey 
Railroad -....---- : ’ 83.42 11. 06 
Industrial _ -- - . 269. 46 58 
Public utility -_- , 25. 48. 57 3.01 


Decrease. 


Authority: Witness Duval, exhibit 139, ICC Ex Parte 175, Wall Street Journal, 


It will be noted that from 1940 to date sale values of railroad stocks have 
nereased 197 percent compared with increases of 80 and 97 percent, respectively, 
for industrial and public utility stocks. Since January 10, 1952, railroad stocks 
have increased over 11 percent, reaching a 21-vear high on March 29, 1952, while 
industrials have actually declined, and public utilities have increased much less 

ane than railroad stocks. — 
ited Much has been said as to the need of the railroads for a level of rates which 
ain will attract equity capital, if such a level could be maintained. The railroads 
1999 have issued practically no equity stock in the last 30 vears, not because it could 
. and not be sold, but because they have been able to obtain necessary capital from re- 
a tained earnings and by issuing equipment certificates at interest rates of 244 to 
1929 3 percent, and there has been no need to obtain oqpity capital at a higher cost. 
awal Reports filed with the Interstate Commerce Commission indicate that during 
the last 5 or 6 years, the carriers have made enormous expenditures for Mainte- 
nance Which resulted in practically a rebuiiding of the railroads of the country. 
Since 1946 the railroads of the country have acquired large numbers of Diesel- 
electric locomotives which have replaced other types of locomotives. In 1951, 
52.66 percent of the gross ton-miles of freight was handled by Diesel-electric 
locomotives as compared with only 9.73 percent in 1946, and the total over-all 
traffic was greater in 1951 than in 1946. Measured by passenger-train car-miles 
Diesel locomotives handled only 15.28 percent in 1946, whereas in 1951, they han- 
lled 62.73 percent. In other words, during the past few years the railroads 
not only have rebuilt their physical plant, but have also practically replaced 
their locomotives with new equipment. Though I may be somewhat biased, 
since I represent coal producers who have always sold railroad fuel coal, the 
fact remains that under the present law the carriers have been able to tremendously 
mprove their plants, both as to equipment and other facilities, and certainly have 
fared well. Certainly, there is no need to change the public law governing the 
regulation of the railroads when they are able under present law to do the things 
which they have been able to do during the last 5 years. It should be added that 
these expenditures, all taxes and large passenger and less than carload lot freight 
sses have been paid by the carload shipping public. 

The railroads when preparing estimates of income and expenses, are inclined to 
be very conservative about income and overly pessimistic about expenses. As an 
example, in January 1952, the railroads prepared an estimate of net income for 
1951 of $659.3 millions, based on actual operating results for 11 months and an 
estimate for December made between December 25 and the 3lst. Actual net 
neome was $693 million. The estimate of $659.3 millions, or over $33 million 
below actual net income, was submitted as part of the evidence to justify increases 
n freight rates. Similar discrepancies in estimates of increased expenses because 

i wage changes have occurred with the estimates generally being much larger than 

> actual increased expenses. 8. 2518 proposes to allow the carriers to increase 

rates on the basis of estimated increased expenses, such expenses to include such 

vague items as taking advantage of technological developments and advancing and 
mproving the art of transportation. 

Estimated increased expenses would include increased Federal income taxes and 
would be in direct conflict with the policy of the Government as reflected by the 

‘onomic Report of the President for 1951 which says: ‘For any group to seek to 
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adjust its income upward, to counteract the higher taxes which the defense progran 
has made necessary, would tend to relieve that group from its share of the cost of 
achieving national security.”” S. 2519 in addition to relieving the railroads from 
their share of the costs of defending the country would at the same time free them 
from all price controls on their services, placing them in the unique position «/ 
having special treatment in the foregoing two important respects. 

It is too much to ask the carload shippers to pay rates which would attrac: 
equity capital, if such rates could be collected, and to allow the railroads to take 
advantage of technological developments and to improve the art of transportatio 
with the carriers being the sole judge as to what expenditures would be necessar\ 
to bring about those vague and undefinable conditions. 

As to the alleged slowness of the Commission in granting freight rate increases 
after increased costs are incurred by the carriers, I would like to point out that 
the carriers signed a new labor agreement on the last day of February 1951, anc 
that it was translated into increased freight rates effective at 12:01 a. m., April 
4, 1951, or exactly 35 days later. Certainly the carriers could not have made suc! 
a change in the general level of rates reflecting increased costs much, if any, 
faster had they been operating under the provisions of 8. 2518. The presetit 
excellent condition of the railroads generally indicates that no serious harm 
resulted from the alleged lag between increased expenses and rates. 

S. 2518 in effect gives the carriers blank-check authority to increase the rates 
on commodities and eliminates the power of suspension by the Commission. The 
provisions of the Interstate Commerce Act relative to unreasonableness of rates 
is for all practical purposes repealed. 

The Interstate Gamsesaees Commission was created and the act to regulate 
interstate commerce was enacted to protect the public and shippers because of 
unreasonable, discriminatory and preferential rates being maintained by the car- 
riers of the country either individually or acting as groups. S. 2518, if passed 
and made a part of the law, would tend to bring back into existence the unreason- 
able rate practices on the part of the railroads that the Interstate Commerc 
Commission was created to prevent. 

During recent years, the rail carriers have been increasing rates in a manne: 
which violates at least the spirit of the antitrust and antimonopoly laws of the 
country. Rate increases requested and granted have been general without regard 
for the needs of individual carriers. The provisions of 8. 2518 would put the 
stamp of approval of the Congress on these practices and would remove the on|\ 
safeguard which the shipping public has against capricious rate-making and 
monopolistic price fixing, since rail rates are only the prices of rail transportation 
service. 

While the Interstate Commerce Commission is, like all human things, not per- 
fect, it is made up of men of high caliber, who honestly try to properly administer 
the present law that provides safeguards for the shipping public and the railroads 
alike. To strip it of its authority over the reasonableness of freight rates could 
result in irreparable harm to the public, and in the opinion of many, to the rail- 
roads themselves. 

Most of the coal produced by members of the property owners’ committee muis! 
move by rail. Unreasonable freight rates could result in the closing of our min es, 
We should have some safeguard against such rates, yet the provisions of 8. 251s 
would remove the only safeguard now in existence. 

For the foregoing and other reasons, we earnestly urge that 8. 2518 and 8. 2519 
not be reported favorably by this committee and urge that they not be allowed to 
become law. 





[March 18, 1952. For immediate release] 


ASSOCIATION OF AMERICAN RAILROADS 
WASHINGTON, D. Cc. 


American railroads operated with the greatest over-all efficiency on record 1 
1951, according to complete reports for the year just received by the Bureau of 
Railw av Economics of the Association of American Railroads and made public 
today. 

Not only did they move more freight per train than ever before, but freig! 
was transported at the highest average speed ever attained. 

Class I railroads moved an average of 21,767 net ton-miles per freight tra! 
hour in 1951, the highest average on record. "This was approximately ¢hree times 
as great as the average for 1920 and approximately one-half above that for 1941 
The average in 1951 also was an increase of 1,424 net ton-miles above the previous 
high record made in the calendar vear 1950. 


+ 
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The average speed of freight trains in 1951 also was greater than in any preced- 
ing year, amounting to 17 miles per hour for all freight trains operated by class I 
railroads. This included the average speed of all freights, locals, as well as through 
trains, from terminal to terminal and took into consideration all stops to add or 
remove freight cars, service stops, and other delays occurring during that time. 
This average was an increase of 65 percent compared with that in 1920, and an 
increase of 3 percent compared with 1941. 

Class I railroads also handled an average of more freight cars per train in 1951 
than ever before, the average in the past year having been 59.8 cars compared 
with 35.6 cars in 1920 and 50.3 cars in 1941. The average in 1950 was 58.5 cars 
per train. 

A new high record in the average speed of all passenger trains also was reached 
by the elass I railroads in 1951. In that year, the average for all passenger 
trains between terminals, for both local and through trains, was 37.7 miles per 
hour, compared with 37.4 miles in 1950 and 36.1 miles in 1941. 

This over-all record in operating efficiency by the railroads in 1951 was made 
possible not only because of more powerful locomotives and better freight cars, 
but also was due to continued improvements in signaling devices and operating 
methods which reduced delays en route and kept the trains rolling a greater 
percentage of the time as they moved from termina! to terminal. 


STATEMENT OF MANUFACTURING CHEMISTS’ ASSOCIATION, INC. 


The Manufacturing Chemists’ Association opposes the bill, S. 2518, as drawn 
However, it recognizes the need for shortening the period between the time carriers 
are subjected to increased operating costs through wage increases or increased 
costs of materials and supplies and the granting of increases in rates to meet such 
costs. It believes that the following bill, proposed by the National Industrial 
Traffic League, will accomplish that result and at the same time protect the ship- 
ping public. The association approves the bill suggested by the League and asks 
that it be applied not only to carriers subject to part I of the act, but also to 
carriers subject to part II. Carriers subject to part II are not being required to 
justify general increases in rates in the same manner as rail carriers are required to 
justify general increases. They should be made to stand on their own legs and 
compelled to justify proposed general increases based on their own operating costs. 
This they are not being compelled to do today. Bringing carriers subject to part 
II under the requirements of the bill proposed by the League will bring about much 
needed reform in the regulation of motor carrier rates. 

‘Sec. 15b. Whenever any common carriers subject to this part, acting by 
regions, districts, or other appropriate groups (or any express company or sleeping- 
car company acting individually), shall file a petition with the Commission certi- 
fying that they have incurred, or within the immediate future will incur, increases 
in wages, or increased costs of materials and supplies, which according to the best 
available estimates of revenues and expenses (including such increases) covering 
the twelve-month period following the filing of such petition indicate that, as a 
result of said increases, a general increase in rates, fares, or charges for the trans- 
portation of passengers or property, or both, as set forth in said petition, is neces- 
sary to permit said carriers, under honest, economical, and efficient management, 
to earn revenues sufficient to enable them to provide, in the interest of the Nation 
and the general public, adequate and efficient service, establish and miantain sound 
credit and attract equity capital, the Commission shall within thirty days after 
the filing of such petition enter an interim order and findings, with or without a 
hearing, authorizing such increases to become effective under master tariffs or 
other schedules published to become effective on not more than 10 days notice to 
the publie, as in its opinion are appropriate or necessary under honest, economical, 
and efficient management to provide revenues sufficient to enable the carriers to 
provide adequate and efficient service, maintain sound credit and attract equity 
capital. Within 60 days thereafter, the increases in rates, fares, or charges shall 
be the subject of further investigation and the Commission shall proceed witb the 
final disposition of the cause in accordance with the substantive provisions and 
powers granted it under other provisions of the Act: Provided, however, That if 
upon the final disposition of the issues involved in such proceeding, the increases 
in rates, fares, or charges as finally determined by the Commission are less than 
the inereases in rates, fares and charges authorized by Interim Order the carriers 
shall upon demand without further action by the Commission make refunds upon 
any shipments on which the interim increases exceeded the maximum increases 
authorized in the final decision and report of the Commission.” 
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Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, April 7, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMan. There will be inserted at this point in the record 
a letter from Mr. Terrell C. Drinkwater, president, Los Angeles 
Chamber of Commerce. 

(The letter referred to is as follows:) 


Lerrer From TERRELL C, DRINKWATER, PRESIDENT, Los ANGELES CHAMBER 
OF COMMERCE 


Los ANGELES CHAMBER OF COMMERCE, 
March 28, 1952 
Hon. Epwin C. JoHNson, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
United States Senate, Senate Office Building, 
Washington 25, D. C. 

Dear Ep: Your honorable committee is presently conducting hearings on a 
number of bills proposing to amend the Interstate Commerce Act. Our board 
of directors has scheduled consideration of several of these bills, and we shal! 
appreciate permission to present our views in writing to your honorable com- 
mittee, even though it may not be possible for us to make such presentation 
until after the present hearings for oral presentations are concluded. 

Our board of directors has considered two measures, S. 2518 and S. 2519, which 
propose to authorize the Nation’s railroads to establish nonsuspendible genera! 
rate increases, and propose to establish new standards for judging rate increases 
eliminating the vitally important test of reasonableness of the resulting rates. 

The board of directors of the Los Angeles Chamber of Commerce respectfull) 
recommends that your honorable committee disapprove 8. 2518 and S. 2519 for 
the following reasons: 

1. These bills, if enacted, would eliminate virtually every proteccion shippers 
now have under the Interstate Commerce Act. Instead of the burden being 
upon the carriers to prove their estimates of revenue needs, the burden of dis- 
proving would be placed upon the shippers. 

2. The Interstate Commerce Commission would be bound by a set of rate 
making criteria so vaguely defined that it could never reach a definite conclusion 
that all the conditions had been met. The alleged guides for the Commission 
are not only lacking in clarity, but are matters essentially within the manageria! 
discretion and duty of the carriers and within the personal judgment of investors, 

3. S. 2519 tries to place the burden upon the Commission of insuring that the 
carriers realize a certain return on investment; however, no definite formula or 
basis exists for ascertaining just what would constitute sufficient revenues and 
earnings for railroads. A nationally recognized transportation cost expert has 
recently pointed out the basic unreliability of valuation data upon which to bas 
a ‘meaningful rate of return on investment” for railroads. In recent testimon\ 
before a House subcommittee, an Interstate Commerce Commissioner confirmed 
deficiencies in railroad valuation data prepared in the ICC’s Bureau of Valuation. 
In a recent opinion, a United States Supreme Court Justice has demonstrated the 
unsoundness of future earnings estimates in recent railroad reorganization pro- 
ceedings, in which carriers’ actual earnings have proven to be more than doubi 
the estimates of experts, made after 4 years of analysis and study. 

4. The carriers and shippers would be at the complete mercy of labor. Wag: 
increases would be automatic under the proposed law, which would authoriz 
the immediate transformation of such wage increases into rate increases passed 
on to the shipping public. 

5. This legislation, which would virtually emasculate the Interstate Commerce 
Act, is too broad in scope, and does violence to the vital portions of the act which 
presently protect shippers. For example, the ICC would not be empowered to 
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award reparation even if it determined that certain rates were increased ex- 
cessively. It could only correct the rates for the future. Excessive freight 
charges already paid could not be recovered by shippers. Also, the Commission 
could no longer deny rate increases on the grounds that they were unreasonable, 
or that the higher rates could cause a cessation of movement. General rate 
increases under this legislation would apparently be made on a uniform pattern. 
A general increase agreed to by, for example, a group of railroads in the East, 
might cause the freight rates on some western railroads to be unreasonably high. 
The Interstate Commerce Commission has recognized in the four postwar rate- 
increase proceedings that the revenue needs of the carriers are not uniform through- 
out the Nation. The Los Angeles Chamber of Commerce has stoutly resisted 
uniform, Nation-wide percentage rate increases because of their disruptive effects 
upon our markets. Such factual evidence would no longer save any western 
shipper from market-destroying uniform rate increases if this legislation is enacted. 

‘The Los Angeles Chamber of Commerce is sympathetic to the problem faced 
by the carriers, but we feel that a solution can be found which will not wipe out 
the present safeguards against the assessment of unreasonable rates, and which 
will not substitute for present rate-making rules, indefinite and untried criteria 
impossible of application and fulfillment. 8S. 2518 and 8. 2519 should be rejected 
by your honorable committee. 

‘With kindest personal regards. 

Respectfully, 
TERRELL C. DrRINKWwarTeR, President. 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1982. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF JOHN M. AGREY, DIRECTOR OF TRAFFIC, PUBLIC 
SERVICE COMMISSION OF THE STATE OF NORTH DAKOTA 


Mr. Acrey. I would now like to discuss 8S. 2518, the so-called quick 
rail rate increase bill. In substance, it provides that whenever rail- 
road carriers, acting by regions, districts, or other appropriate groups, 
shall certify to the Commission that they have incurred, or are about 
to eur, Increase in wages, costs of materials, or other expenses, and 
that the best available estimates of revenues and expenses covering 
the 12-month period following such certification indicate that as a 
result of said increased costs of operation, a general increase in rates, 
fares, or charges, is necessary, it shall be lawful for such carriers to 
file a schedule or schedules affecting such general increase in rates, 
fares, or charges, to take effect not less than 30 days after such filing, 
notwithstanding the existence of any outstanding orders of the Com- 
mission. The schedules may disregard provisions of section 4 of the 
act, or the long-and-short-haul law, and the Commission may not 
suspend the operation of the schedules that may be filed, pending the 
determination of their lawfulness. The increased rates which would 
be filed under this proposed law would continue to be in effect and 
the people would continue to pay them until the Commission had 
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investigated them, if it chose to do so on its own motion, or upon {he 
complaint of some interested party. 

Apparently, this bill will apply only to rail carriers, there being jo 
provisions for making it applicable to other common carriers althouch 
all are generally affected by the same circumstances that result jy 
increased costs of operation. 

I understand the reason for this proposed legislation is the railroads 
have complained about the lapse of time between increases that have 
taken place in costs of operation and the granting of increases in rates 
by the Interstate Commerce Commission pursuant to their request. 

There is no reason why the railroads should get greater consideration 
than the public. Yet in all of the cases before the Eaiaietate Commerce 
Commission, where they have requested authority to increase their 
rates, they have had expedited handling all the way through. 

For information of the committee, | have had drawn up a table 
indicating the date that various petitions for increased rates were filed 
by the railroads with the Commission, date of the Commission’s 
report, date the increased rates became effective, estimated accumu- 
lated increases in percent over base date of June 30, 1946, estimated 
percent of increase authorized in each instance, and the estimated 
amount in dollars and cents the carrier’s revenues were increased 
annually. 

(The table referred to is as follows:) 





Estimated amount of increase granted 


| 
j } 
S63 Date of ICC |Date increases : 
Date petition was filed . ee In rates over} Percentin- | Amount of 
| soporte effective | :hose in effect] eréase per- | increase on 
| June 30, 1946,| mitted in an annual 
accumulative) each instance | basis 
} | 
ernie tinal chains ibility tanita hl Siar iccetecbibhsiilindn lense 
Ex parte No. 162: Percent Percent | 
ES Ty Sees dneccnccaccce | June 20,1946 | July 1, 1946 6.5 6.5 $376, 126, 000 
| Dec. 5,1946 | Jan. 1,1947 17.6 10.4 | 823,874,000 
Ex parte No. 166: j | | 
July 3, 1947_. “ Oct. 6,1947 | Oct. 13, 1947 | 28.1 8.9 500, 800, 000 
July 23, 1947! Dec, 29,1947 | Jan. 5, 1948 37.8 | 7.6 729, 200, 000 
Sept. 5, 1947 2 Apr. 13,1948 | May 6, 1948 | 42.8 3.6 304, 400, 001 
Dec. 8, 1947!...........-.- July 27,1948 | Aug. 21, 1948 | 44.2 1.0} 338, 600; 00 
Ex parte No. 168: | 
Oct. 12, 1948............._.| Dee. 29,1948 | Jan. 11,1949 51.7 | 5.2 | 366, 000, 000 
Aug. 2,1949 | Sept. 1,1949 57.3 | 3.7 | 293, 000,000 
Ex parte No. 175: | | 
Jan. 16, 1951__.._... ___.| Mar, 12,1951 | Apr. 4, 1951 | 61. 1 2.4 | 200,000, 000 
Jan. 24, 1951 Ras tans July 13, 1951 67.6 4.0) 348, 000, 000 


Aug. 21,1951 


a 


! Amended petition. 
2? Amended and supplemental petition. 


Mr. Acrey. The above figures were generally obtained from the 
Monthly Comment on Transportation Statistics issued by the Bureau 
of Transport Economics and Statistics, Interstate Commerce Com- 
mission. With respect to the last column above, in two instances | 
applied the estimated percent of increase to the freight revenue for 
the year concerned. I might also state the above computations also 
include increased intrastate revenues. 

Intrastate carload freight revenue based on 1949 terminations 
according to Bureau of Transport Economics and Statistics were 
about 11.4 percent of the total of all traffic. Therefore, the above 
figures in the right-hand column might be reduced about 12 percent 
to arrive at an approximation of the increase in revenues granted by 
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the Interstate Commerce Commission at the time indicated in each 
instance. State authorizations came later because the railroads did 
not ask the State commissions to give consideration to their request 
until after the Interstate Commerce Commission had disposed of the 
matter. 

You will note from the above table that in the first instance in 
Ex parte No. 162 the railroads secured over $300,000,000 in increased 
revenues Within 2% months from the date of the filing of their petition. 
Six months later they received another increase of about $800,000,000 
annually. In less than 8 months’ time the people had their annual 
transportation bill increased over $1 billion. There is no court in the 
land to my knowledge, that dispenses justice so rapidly considering 
the amounts involved. 

Yet under the proposed bill, the railroads are to be permitted to 
file such increases on 30 days’ notice merely on their certification that 
they have incurred increased costs of operation. 

Furthermore, in all of these cases before the Interstate Commerce 
Commission involving increased rates, in no instance has the Com- 
mission found justified the increases requested by the carriers. Yet 
in the proposed bill the carriers are to be the judge of how much the 
transportation costs of the public are to be increased. 

The above table embraces only increases in freight rates. The 
Interstate Commerce Commission has handled and disposed of re- 
quests for increases in the rates and charges of the express company, 
passenger fares, mail pay, and other matters during this time, all for 
the purpose of increasing the revenues of the railroads. 

There is nothing in the proposed bill concerning charges that will 
he paid by shippers pursuant to these increases in rates, that might 
be found excessive by the Commission after hearing and investigation, 
nor any method of making reparation to those who will pay those 
excessive charges. But even if there was a method provided, it would 
be poor legislation because of time and expenses incident to securing 
return of unlawful freight charges. 

You will note from the previous table, that the railroads secured 
substantial increased revenues within 2 to 6 months’ time. This, in 
my opinion, is excellent treatment. When we come to shippers, we 
find that when they desire reductions in rates on petition or complaint 
to the Commission, they are fortunate if they get a decision inside of 
a year, and it might take up to 10 years of time. During all of that 
time, however, the shippers continue to pay rates which the Com- 
mission often eventually finds unlawful, but the railroads collect and 
retain the revenue obtained from such rates. ° 

The bill only contemplates increased rates as a result of increased 
costs of operations. Nothing is said about quick reductions in rates 
if expenses of the railroads are reduced. 

There are thousands of rates the railroads may increase substan- 
tially on 30 days’ notice without first obtaining authority from the 
Commission, because they are less than maximum reasonable rates. 
There are practically whole rate structures they could increase, of 
which examples in the Central West might be canned goods and petro- 
leum products. There are many others. The railroads might say 
that they could not do that because the present rates were established 
to meet competition. © 
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However, in all of their past petitions for increased charges they 
have included all commodities and practically all services and est: ab 
lished increased rates on them. They may have subsequently treate 
some of them with special consideration but the authorized ceiling js 
always going upward. In other words, if events continue as they have 
been there will be more and more of the traffic moving on less than 
maximum reasonable rates and less of the traffic moving on the maxi- 
mum rates fixed by the Commission. This seems to me to be tanta- 
mount to abandonment of regulation. This bill merely hurries jt 
along. 

Last summer there was docketed by certain North Dakota interests 
with the western railroads, a proposal to establish rates on cottonwood 
lumber from the Dakotas to box manufacturers located in the Chica zo 
area generally, and east. The proposition was submitted to them a: 
an informal hearing in November of 1951 and we do not yet have an 
answer from them. Yet they want their rates increased in 30 days 

[ note also the bill states the carriers shall act by regions, districts 

r other appropriate groups. There is no definition of 1 regions, dis- 
eile, or appropriate groups. Assuming this might mean areas em- 
braced within the jurisdiction of rate committees of the railroads » 
approved by the Interstate Commerce Commission under section 5 (a 
of the act, then it might very well contemplate that lines operating in 
Montana, could file increased rates pursuant to this bill for the reason 
the State of Montana comes under the jurisdiction of the Montana 
lines committee. The northern lines committee has jurisdiction ove 
rates in North Dakota and northwestern Minnesota only. Presum- 
ably, they could file increased rates covering just that area under thi 
provisions of this bill. In these instances the areas are too small fo 
the filing of blanket increases in rates which will be permitted by this 
bill. 

We believe this bill will create chaos in the various rate structures 
in the country and is not in the public interest. 


STATEMENT OF C. E. CHILDE, REPRESENTING THE MISSISSIPPI 
VALLEY ASSOCIATION 


Mr. Cuitpe. I wish to call attention to S. 2518 and S. 2519 whic! 
would take away from the Interstate Commerce Commission pow: 
to suspend general increases in railroad or other common carrier rates 
and would greatly limit the Commission’s power to make an} readjust 
ment of the rates upon later complaint and hearing. 8. 2518 seems 
to confine the grounds upon which relief could be granted to thos 
cases in which the increases made were not uniform, or produce: 
revenues in excess of the carriers’ needs. The most grievous injuries 
suffered by shippers under the past percentage increases have bee! 
those from which the railroads actually received less revenues from 
the higher rates than they got from the lower, because the traffic could 
not move on the higher rates. Certainly public interest would no! 
be served by leaving arbitrary power in the hands of railroads or other 
common carriers to make general rate increases which deprive shippers 
of markets and the opportunity to move their goods. It is not an 


adequate remedy to allow complaints and investigations after the 


damage is done and traffic and markets are lost. 
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S. 2519 would eliminate from the rule of rate-making the present 
requirement that the Commission consider the effect of rates on move- 
ment of traffic and would limit the consideration merely to the car- 
riers’ revenue needs. 

These bills have been discussed in some detail by others, and I shall 
not elaborate on them, but merely say that we consider there is no 
public demand for, or merit to, the bills and that they would be an 
especially vicious and injurious form of legislation against shippers 
and communities dependent upon rail service. 

The Mississippi Valley Association respectfully requests that this 
committee disapprove all of the bills to which I have called attention, 
as contrary to the public interest and inimical to commerce and nation- 
al defense and to the development of an economical! national trans- 
portation system. 

Thank you, Mr. Chairman. 

The CHarrMANn. We thank you, Mr. Childe. 

Mr. C. D. Williams, Department of Commerce. 


STATEMENT OF C. D. WILLIAMS, SOLICITOR, DEPARTMENT OF 
COMMERCE 


Mr. Witutams. My fame is C. D. Williams. I am _ solicitor, 
Department of Commerce. 

Mr. Chairman, I would like to submit the entire communication 
from the Secretary of Commerce. The communication consists of a 
letter of transmittal together with individual reports on all the bills. 
I say “‘all the bills,”’ but I will refer to S. 2348 to S. 2366, both inclusive, 
and also S. 2518 and 8S. 2519. Certain other bills were introduced 
some time later on which we are not prepared to comment at the 
present time. I would like to read the letter of transmittal, if I may. 

The CHAIRMAN. You may proceed to read whatever you like, and 
to emphasize whatever you desire. 

Mr. WiuutaMs. The letter is dated April 8, 1952 [reading]: 


THe SECRETARY OF COMMERCE, 
Washingior April 8, 1952 
Hon. Epwin C. JoHNSON, 
Chairman, Commiitee on In‘erstate and Foreign Commerce, 
United States Senate, Wash ingion, D.C. 

Dear Mr. CuarrMan: In further reference to your requests of January 10 and 
25, 1952, for comment on 8. 2348 to 8. 2366, and S. 2518 and 8. 2519, respectively 
there are transmitted herewith the Department's comments on the individual bills 
I also desire to take this opportunity to set forth certain general principles of 
approach that are the foundation of the Department’s program on transportation 
policy. 

Transportation regulation has a dual purpose: (1) to protect the users of trans- 
portation service; and (2) to assure the financial health of the carriers. In recent 
years there has been a shift toward the latter objective, which is entirely desirable 
but which T believe must constantly be related to the adequate protection of the 
users. Transportation matters affecting the national economy, must present a 
balanced program that allows each carrier to make its optimum contribution to 
national welfare. Careful study should be made and a clear need demonstrated 
before additional transportation regulation is enacted, and perhaps existing rezu- 
latory statutes should also be reviewed. 

I desire to mention two matters of policy which we consider basic for sound 
transportation in the United States. 

rhe first relates to governmental action with respect to the rates which carriers 
may collect from their customers and charges which the Government imposes or 
should impose for facilities and services rendered to carriers At the present 
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time there are numerous competing forms of transportation within the United 
States: Railroads, motor carriers, airlines, water carriers, and pipelines, Tie 
Government should be careful that its treatment of these respective forms of 
transportation should be such that, except in special and peculiar cireumstanc:s, 
each may perform those tasks and enjoy the business for which it is best fitted. 
all economic costs considered. It would be a mistake to adopt laws and make 
regulations affecting transportation preferring one mode of transportation, one 
class of carrier, so that it carried traffic which another mode or class might tra\s- 
port more economically. p 

The second matter, involving a general reevaluation of promotional polic) 
points to the need for correlation of the promotional efforts of the Federal Goy- 
ernment in the field of transportation as they bear upon cost to the taxpayer, 
effect upon the services of those groups receiving Federal aid, effect upon compecti- 
tors, and ultimately, effect upon the public. Subsidy payments for transportat io. 
facilities or services should be subject to careful scrutiny. In the matter of user 
charges we should decide whether or not and the extent to which those using 
transportation facilities provided by or assisted by the Federal Governn: 
should pay directly for their use. If the principle of user charges is adopted 
so far as possible this should be applied by a unified policy. 

In addition to the above, the bills you have submitted to me for comment 
appear to raise the matter of consistency of regulatory provisions as betwe 
different kinds of transportation, a position which this Department strong|) 
supports. The bills suggest the need, which I recognize and endorse, for explora- 
tion of ways and means of further coordination of the various transportatio: 
services, in support of a strengthened and balanced national transportativ) 
system. From time to time I may have some specific suggestions along thes: 
lines to submit through appropriate channels. : , 

While we have considerably more interest in those bills concerning substantiy: 
matters, we have also given careful attention to those dealing primarily wit! 
procedure. Our comments are confined to the broader aspects of policy embodied 
in the bills, and we make no attempt to deal with the strictly technical aspects 
The comments are attached. 

We are advised by the Bureau of the Budget that, while it would inter 
no objection to the enclosed reports, the enactment of 8. 2355 and §S. 2518 would 
not be in accord with the program of the President, whether or not 8. 2355 were 
amended as proposed. 

If we can be of further assistance to you, please call upon us. 

Sincerely yours, ; 
CHARLES SawyYER, 
Secretary of Commer 

Mr. Chairman, have you any questions with respect to the covering 
letter before I go into the individual reports? 

The CuarrmMan. Do you have any questions, Senator Bricker? 

Senator Bricker. No. 

The Cuarrman. We have no questions. 

Mr. Wiuurams. The first two bills which I propose to discuss are 
S. 2518 and 8. 2519. 

The Department of Commerce opposes this legislation, subject to 
the comments below. 

The basic purpose of these bills, long advocated by the railroads, is 
first to eliminate the lag between the time the railroads request a 
general rate increase to meet higher operating costs and the time the 
Interstate Commerce Commission grants such increases, and second, 
as a related feature, to give the railroad management greater freedom 
in the making of rates. This would be accomplished by amendment 
to section 15a of the Interstate Commerce Act and substitution of a 
new section 15b the rate-making rule. In their present form the 
amendments would encompass only common carriers subject to part ! 
of the act. 


S. 2518 would permit the railroads, acting by regions, districts, or 
other groups, to certify to the Commission the amount of increase 10 
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rates or fares which they believe is needed to meet added cost of wages, 

or materials, or other expenses they have incurred or are about to incur. 

The railroads’ certificate would be that the increased rates were neces- 

sary— 

to pe xrmit the said carriers, under honest and efficient management, to earn rev- 
ues sufficient to enable them to provide, in the interest of the national and the 


general public, adequate and efficient service, establish and maintain sound credit, 
ittract equity capital, take advantage of technological developments, and advance 


} 


nd improve the art of transportation. 


It is readily apparent that such standards are so much matters of 
opinion as to be almost meaningless, especially when by hypothesis 
the authority whose interpretation is effective, is also the most inter- 
ested party. 

The increased rates could be made effective 30 days after certifica- 
tion notwithstanding the existence of any une xpired orders of the 
Commission; to the extent necessary the rate increases would be 
relieved from the provisions of section 4 of the act; and could not be 

ispended by the Commission. After the new rates have become 
effective, the Commission on complaint or on its own motion could 
investigate the increased rates. If the Commission finds in such 
investigation (1) that the new rates discriminate unjustly against any 
class of shippers or traffic because of exemptions or variations from 
the general level of increases or (2) that they are in excess of carrier 
requirements, the Commission may order modification of the rate 
increases to the extent necessary to remove such unjust cliscrimination 
or prevent excessive revenues. Conformity of the railroad general 

rate level with the new rate-making standards specified in S. 2519 is 
set forth in S. 2518 as the lawful basis for railroad filing of general 
increases and as the Commission’s yardstick for subsequent termina- 
tion of whether the rate increases are excessive. 

This Department recognizes and is most sympathetic to the need 
for reducing the extensive delays under existing Commission procedure 
between the filing date of railroad petitions for general revenue in- 
creases to compensate for rising costs and the date wher such increases 
are finally made effective. 

However, in the opinion of this Department, S. 2518 goes far beyond 
the necessities of the problem by authorizing the railroads to increase 
their rates on the basis of a mere certificate of necessity for revenues 
according to distinctly vague criteria. The bill in substance would 
permit the railroads to fix their own rates until the completion of 
Commission hearings which, as the railroads have often pointed out, 
may last for a year or more. No provision in the bill is made for re- 
funds or reparation to shippers or passengers who have meanwhile 
been charged rates eventually found by the Commission to be exces- 
sive. It is indeed doubtful if any such procedures would be feasible 
considering the vast number of individual shipments and of passengers. 

This Department has given careful consideration to other possi- 
bilities, in particular to statutory formulas under which rates would, 
perhaps subject to Commission approval, reflect additional costs of 
operation especially when such costs are sudden and large as is some- 
times the case when substantial increases are made in railroad wage 
rates, 

The Department’s conclusion was that the problem is too complex 
to permit of solution without a full hearing of the interested parties, 
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railroads, shippers, State and Government agencies, chambers of con- 
merce and perhaps others, such as the labor unions who do not ordi- 
narily appear before the Commission in general rate-increase pro- 
ceedings. The appropriate body to hold such a hearing appears to 
be the Commission. Accordingly, the Department respectfully sug- 
gest that as an alternative to S. 2518 that Congress by a joint resolution 
request the Commission to conduct such hearings and report to the 
Congress on what it regards as the appropriate solution. In particular 
the resolution might request the Commission to consider the feasibility 
of an interim formula subject to such safeguards as the Commission 
may deem necessary in the public interest. This suggestion is not, 
however, intended as an advance endorsement of whatever the Com- 
mission may recommend; the Department retains its freedom of action 
in that respect. 

S. 2519 would substitute for the present rule of rate-making to be 
applied by the Commission in prescribing rates generally the same 
standards to be applied by the carriers in their certificate of need for 
increased rates as provided in 8. 2518, viz: 
to permit the said carriers, under honest and efficient management, to earn rev- 
enues sufficient to enable them to provide, in the interest of the Nation and the 
general public, adequate and efficient service, establish and maintain sound credit, 
attract equity capital, take advantage of technological developments, and advance 
and improve the art of transportation. 

This would be in substitution of the present rate of rate-making first 
adopted in 1933 and reenacted in the Transportation Act of 1940 
(sec. 15a of the Interstate Commerce Act) as follows: 

In the exercise of its power to prescribe just and reasonable rates the Com- 
mission shall give due consideration, among other factors, to the effect of rates 
on the movement of traffic by the carrier or carriers for which the rates are pre- 
scribed; to the need, in the public interest, of adequate and efficient railway- 
transportation service at the lowest cost consistent with the furnishing of such 
service; and to the need of revenues sufficient to enable the carriers, under honest, 
economical, and efficient management to provide such service. 


Although as previously stated the proposed new standards are 
vague, their tone is more favorable to the carriers than those pres- 
ently in effect. Without going into a detailed analysis, we believe the 
proposed standards impracticable and conceivably unduly restrictive 
of the discretion of the Commission. Although the Department, as 
previously stated, recognizes that the time lag between increased costs 
and the increased rates indicates a defect in present procedures and 
accordingly approves an effort at correction, the Department does not 
believe that in a substantive sense the Commission’s final conclusions 
have been unfair to the railroads. On the contrary. those conclusions 
have on the whole shown a proper and rightful appreciation of the 
railroads’ problems. 

Now I might comment briefly on some of the language which seems 
to be unnecessary in the new rate-making rule proposed by S. 2518 
and S. 2519. There is an implication there that the railroads have 
not been able to maintain sound credit at the present time. In the 
recent proceedings before the Interstate Commerce Commission with 
respect to the proposed general increase in rates, which was entitled 
“Ex Parte 175,” our department introduced evidence tending to show 
that, on the whole, the railroads’ credit was, although not perhaps 
ideal, certainly sound. Exhibit 144 showed that although railroad 
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interest rates have risen lately, that is in general accordance with a 
veneral rise in rates and it does not seem to have affected the railroads 
peculiarly. 

In that same proceeding, the railroads made a considerable argu- 
ment that they were not able to attract equity capital as at the present 
time, Which thev regarded as a serious defect in their financial situa- 
tion. A study which the Department of Commerce had made in the 
recular course of its activities and not with any reference as originally 
nade to this particular case, showed that equity capital is used only 
to a very minor degree for financing at the present time, showing, in 
the sources of corporate funds in the years 1946-51, taking all cor- 
porations of the United States, only 5 percent of the c apital which 
they gained was gotten by way of stock issues, that is 5 percent of the 
‘otal, agd even those railroads which are most prosperous—and there 
are a number of railroads which are distinctly in the prosperous cate- 
vory—have not used stock issues as a me ‘thod of financing or obtaining 
additional capital. 

However, we do, as I say, believe there is a defect in present pro- 
cedures in that this time lag does exist, and we suggest, as we say in 
this report, that the subject be turned over to the Commission by 
means of a joint resolution of Congress, with the request that the 
Commission make a report to the Congress on what it believes the 
solution to be. 

The CHarrMAN. They will make a report probably tomorrow, and 
if not tomorrow then the next day. They have been studying these 
bills and are struggling with them, and they are going to come up 
here with a full report, especially on S. 2518 and S. 2519, so we will 
have that tomorrow or perhaps the next day. 

Mr. WiiuraMs. I think the kind of report that the Secretary had 
in mind in submitting this report to the committee was a report 
which would be made after the hearings of the interested parties and 
not merely in the abstract, so to speak. We conceive of a report 
something like an examiner’s report to a regulatory agency after 
hearing what everybody had to say. It would be an analysis of the 
different proposals. 

The CHarrMan. We give everyone an opportunity to say what 
they want to say here before us. 

Mr. Wiuurams. That, of course, is perfectly true, and it might be 
argued that this would duplicate the hearings which were held before 
the committee, but it is felt the Interstate Commerce Commission, 
with its more intimate association with the problem, would be able 
to make a substantial contribution, with its hearing procedures, with 
cross-examination, and so forth, which would permit a better devel- 
opment of the problem than has been possible before this committee. 

The CuatrMANn. Well, they have been struggling with this problem 
for years, they know it inside and out and, as I say, they are going to 
give us the benefit of their views either tomorrow or on Thursday. 
So we are looking forward to their thinking on the subject. But we 
are glad to have your suggestion. 

Mr. Witutams. Well, we think that the type of hearing which the 
Commission could hold would be the best method of developing 
everybody’s ideas, and together with a report on those views, would 
present the whole thing to the Congress in a way which would facili- 
tate action. 
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(The following statements were submitted for the record at the close 


of the day’s hearings: ) s 
SraremMent or J. A. Montraomery, MANAGER, TRAFFIC AND TRANSPORTAT Th 
CALIFORNIA GRAPE AND TREE Fruit LEAGUE carrit 
These companion bills, 8. 2518 and 8S. 2519, propose to take away from inte 
Interstate Commerce Commission their authority to suspend proposed geners na 
rate increases. The bills would permit rate increases to become effective, wit! ms 
regard to any consideration by the Commission as to the justness and reasona! — 
ness thereof and would shift the burden of proof to shippers. It is histori " 
true that the railroads, in seeking from the Interstate Commerce Commis pone ; 
authority to increase rates, fares, and charges, have set their demands at fi om 
much above those found by the Commission to be reasonable. It naturally ar 
lows that vast sums of unearned revenue would be collected, under the bills, : 
remain in the treasuries of the railroads for the reason that those entitled + Phe 1 
cover would lack the necessary knowledge and machinery to do so. If the ( bain \ 
mission is deprived of the power of suspension, shippers will be deprived of aaa 
rights of self-protection and defense and will be compelled to accept rates 1 , We 
higher than are later found to be reasonable, and it would be difficult and ex; inci 
sive, and generally impossible to obtain reparation for excessive charges. ete 
The Commission should not have its powers of protecting the best intere rae 
the people destroyed by the passage of 8. 2518 and 8. 2519. Th 
We respectfully ask that the committee withhold its approval of these bill: ikea 
Ps reject 

STATEMENT oF GILES Morrow, Executive SecrRETARY, FREIGHT Forwar . 
INSTITUTE : oTAt 

The freight-forwarding industry is in sympathy with the general purpose 

this bill, which it is understood are to eliminate delays in the establishnx L 
increases in rates to meet increased costs. maki 
A number of witnesses have expressed apprehension about various features oe 
the bill. Undoubtedly it makes very far-reaching changes in the existing la cate 
C \ 


governing the establishment of rate increases. The forwarding industry is sat 
fied that your committee will very carefully examine all of the facts before a es 
on a measure of such magnitude and importance. We do not feel that we can ai ss 


dice, 


any facts which would be of value in weighing the issue as to the merits of the ! —— 
However, as I pointed out in my oral testimony before your committee on Ma peor: 
24, 1952, there is one feature of the bill which is of vital concern to the forwar ship] 
industry. That is the fact that it is limited in its application to carriers sul claus 
to part I of the act. prop’ 
Freight forwarders’ costs of operation are very closely related to rail rates a 
Almost 80 percent of the gross revenue of freight forwarders is paid out to plain 
underlying carriers which they use for cost of transportation purchased. If : a It 
roads were permitted to increase their rates on short notice the freight forwarder - el 
would have to absorb such increases, and they would be in a very serious plig! woul 
they could not increase their own rates to the public on similar notice. aa 
Moreover, freight forwarders are subject to substantially the same conditions ( - 
respecting their other major costs, particularly labor costs, as apply in the case of ; ‘tic 


the railroads. 
We, therefore, strongly recommend that if changes are made in the regulations 7 


for establishing rates under part I of the act, similar provisions be made applica! u . 
in part IV of the act. that 
During the course of my testimony on March 24, Chairman Johnson asked tha This 
T submit an amendment designed to extend the provisions of the bill to part |\ a 
of the act. The amendment could be accomplished by changing the bill as foll: ” se 
1. Line 7, page 1, of bill, add, following the word ‘“‘part’’, the words “or part Ww 


IV of this Act,’’, 

2. Line 22, page 2, add, following the word “‘part’’ the words “or section 40 
of part IV of this Act,’’. 

3. Line 2, page 3, add, following the word “part” the words “or section 406 
of part IV of this Act,’’. 
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STaTEMENT OF ERNEsT FaLK, MANAGER, NortTHwest HorrTicuLTURAL 
CoUNCIL 


This bill, 8. 2518, is objectionable in two particulars. One, it permits the 
carriers to immediately put increases into effect and removes the power of the 
Interstate Commerce Commission to prohibit or postpone the inereased rates 
through suspension and investigation proceedings, and, two, it changes the hereto- 
fore accepted basis for determining a fair return to the carriers and eliminates the 
requirement that they operate under “economical”? management. The Interstate 
Commerce Commission for years has served as a protector of shippers, receivers, 
and the general public. This situation should not be altered to permit the common 
carriers to increase rates at their whim by a mere certification that they have 
incurred or are about to incur increased expenses. 

Likewise, the test of adequate revenue set forth under this proposed bill would 
permit the carriers to charge sufficiently high rates to pay for new equipment. 
The shippers, having once paid for this new equipment through increased rates, 
would then be required to pay higher rates to enable the carriers to earn a fair 
return upon this additional investment paid for by the shippers. 

We believe that the regulation of rates by the Interstate Commerce Commission 
under the existing law has generally been fair and reasonable even though rates 
have, in some instances, increased more than we believe they should. The pro- 
posed changes should be rejected. 

This bill, S. 2519, would change the basis for determining what was a fair 
return in the same way as 8, 2518. For the reasons set forth above, we urge its 
rejection. 


SraTEMENT OF A, J. CHRISTIANSEN, SECRETARY, NORTHERN ILLINOIS COAL 
TRADE AssociATION IN LetTTrEeR TO SEnaTOR Everetrr M. Dirksen 


I wrote you some time ago in connection with bill 8. 2518, which is a rate- 
making bill and on which an amendment has been filed on March 26, 1952, which 
is in the nature of a substitute. The amendment is objectionable, just as the 
original bill was objectionable, in that the only provision for refund of excess 
charges is based on a finding of unjust discrimination or undue preference or preju- 
dice, although the Commission may find that such rates as proposed by the car- 
riers, after investigation, would produce excess revenues and the publication of 
rates could be modified for the future, with a final provision in the amendment to 
provide that “Nothing in this section shall be construed to limit the right of any 
shipper to reparation under other provisions of this act.’’ We presume this last 
clause was put in so that if the Commission, after investigation, found that the 
proposed increases were not justified in the amount as published by the carriers, 
there would be left open to the shipping public the privilege of bringing a com- 
plaint before the Commission for refund of charges in excess of those found justified. 

It is not possible for the Federal Government to provide enough employees in 
the Interstate Commerce Commission to hear and decide all the complaints that 
would be filed for refund of the charges in excess of those found not justified under 
his proposed bill and its amendments, if it is to be necessary to proceed under 
other sections of the act, hold hearings, and make decisions if this bill is passed. 
Certainly everyone who moved a carload of freight during the period of investi- 
gation on which the higher charges were assessed would file a formal complaint 
for refund. There should be a hard-and-fast rule written into any amendment of 
the Interstate Commerce Act, which provides for'automatic freight-rate increases, 

iat any charges which the Commission found not justified shall be refunded by 
the railroads on the filing of a claim and without further action of the Commission. 
his, of course, would still place a substantial burden on the carriers’ claim 
department, but would not be anything like the work required if a formal complaint 
vere necessary on every carload that moved during the period. 

We ask that bill S. 2518 and the amended 8. 2518 be disapproved. 

Yours very truly, 
A. J. CHRISTIANSEN, 
Secretary. 
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Unirep Srares SENATE, 
ComMITTEE ON INTERSTATE AND ForREIGN CoMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-—1(. 
United States Capitol Building, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CHarrman. The committee will please come to order. Mr. 
Arthur Condon is appearing for Mr. David Beck. 


STATEMENT OF ARTHUR D. CONDON, GENERAL COUNSEL, TRUCK- 
ING INDUSTRY NATIONAL DEFENSE COMMITTEE, INC., ON 
BEHALF OF DAVID BECK, CHAIRMAN OF THE COMMITTEE AND 
EXECUTIVE VICE PRESIDENT, INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS 


Mr. Connon. Mr. Chairman, I talked to Mr. Beck on Monday 
night and he was out on the west coast. He told me he was going to 
try to change his plans so as to be here, but in view of the difficulties 
with communications he was having trouble doing it, because he had 
had a program previously made out. So if he was not here he asked 
me to extend his highest respects to the committee and asked that | 
as general counsel of the organization of which he is chairman, make 
the statement which had been prepared for him to make. 

The CHarrMAN. We are sorry he is not here himself, but we under- 
stand those things happen, and we appreciate the fact that you have 
come. We will welcome your statement. 

Mr. Connon. Mr. Chairman, I am Arthur D. Condon, an attorney, 
of Washington, D. C., appearing here as general counsel for the Truck- 
ing Industry National Defense Committee. 

The Trucking Industry National Defense Committee is composed o! 
representatives of industry, labor, manufacturers, and truck owners 
The chairman is Dave Beck, executive vice president of the Interna- 
tional Brotherhood of Teamsters; the vice chairman are Roy Fruehauf, 
president of the Fruehauf Trailer Co., and also president of the Truck- 
Trailer Association, and Leland James, a leading truck-fleet operator, 
who is president of the American Trucking Associations, Ince. 

The trucking industry has followed with great interest the progress 
before this committee of the hearings now coming to an end. Repre- 
sentatives of various components of the trucking industry, such as the 
truck owners, manufacturers, tire companies, and oil companies, b\ 
testimony or written statement for the record have indicated their 
views on features of the bills of particular interest to them. The) 
have covered their points in detail and I do not propose to take the 
committee’s time by duplicating their convincing presentations. 

From an industry-wide standpoint our interest lies with the broader 
aspects of our national transportation policy and its application to 
these bills. The record of these proceedings together with the record 
of the proceedings before former Senator Myers’ subcommittee last 
year provide the committee and the Congress, we think, with a com- 
prehensive base upon which to formulate a policy which will help to 
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solve the pressing needs of modern transportation in preparing for 
defense and war. 

The program of civil-defense training, and the published plans of 
the military services indicate that our Government is making pro- 
vision now for meeting war brought directly to our own aoe ntal 
area. Bombing experience of the last war, principally in Germany 
and Japan, demonstrated that of the three major foe, of surface 
transportation, trucks, not being confined as are railroads and ships to 
tracks and waterways, have a ‘striking advantage in mobility. The 
public and the Congress are, I think, aware of this reason for kee ping 
the trucking industry at the highest possible peak of operating main- 
tenance and production efficiency, so that when and if disasters occur 
there will be trucks on hand able to carry the extra loads normally 
borne by other means of transportation. 

However, our lack of an integrated Nation-wide network of high- 
ways is the greatest single menace to be met in the event of ne 
attacks. Further, the absence of ade quate highways constitutes toda 
the paramount impediment to efficient transportation in our curre es 

race against time to build up the defenses of our allies and ourselves. 
[It is several generations since railroad trains were compelled to creep 
through the main streets of towns and other cities before resuming 
their normal speed. Today a truck driving from south of Washington 
to Philadelphia must drive through the streets of Washington, and 
even more tortuous streets of Baltimore, and through many smaller 
communities. These trucks lose a great amount of time, increasing 
the expense of transportation and increasing delivery time. In war 
an enemy attack damaging a few main streets in cities like Baltimore 
and Washington would disrupt truck transportation almost as much 
as a bomb exploding on the main railroad lines in the same areas 
would disrupt railroad movement. Further, in the event of such 
disaster the movement of people being evacuated, and the movement 
of essential goods to and from the stricken areas would be menaced 
by the absence of proper highways leading in, out, and about these 
areas. I have used the Washington-Baltimore area as an example 
because it is familiar to everyone here. The same pattern exists in 
most parts of the country. It is true that in some areas of the Nation 
there exist throughways and superhighways, wide and strong and 
built to last, incorporating all the modern engineering skills of con- 
struction to minimize danger from accident. Some of these high- 
ways provide bypasses or alternate routes avoiding cities and congested 
areas. Highways like this pay off in time saved in the transportation 
of people and goods by automobile and trucks. Time saved to both 
the working man and the carrying of goods can be measured in 
dollars, and what is more important in terms of vital time saved in 
our defense program. . 

Our compelling need then, not only from the standpoint of national 
transportation policy, but from the point of view of national defense 
and security, is the immediate construction of such a network of 
throughways as I have been speaking of, to connect the east coast 
with the west coast, Canada with Mexico, and generally our industrial 
and defense centers one with the other. I believe I'am sufficie ‘ntly 
acquainted with the views of most of the committee members to feel 
justified in stating that this committee is fully aware of the critical 
road situation I have referred to. I sincerely hope that the current 
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national awakening to this problem through civil defense and military 
activities will provide the impetus for congressional action. This 
program will cost a great deal of money I know, but more adequate 
roads will mean faster movement of freight and people, vastly increas- 
ing the flow of money and the amount of taxes. Like all practical, 
logical, and necessary improvements, adequate roads always pay 
for themselves. 

In World War I there was considerable sabotage, notably the Black 
Tom explosion. In World War II there was little sabotage—Russia 
was our ally. In any future war we can expect the possibility of 
sabotage on an unprecedented scale. I know that Government 
agencies have this in mind and are equipped to combat sabotag: 
As part of our antisabotage planning, we should recognize that trucks 
have proven to be the least vulnerable to attack of transportation 
systems. Adequate roads will further reduce the degree of vulnera- 
bility of trucks in bombing attacks. 

Although the trucking industry has made tremendous strides in 
recent years, the industry is concerned with the indifferent and some- 
times deutreetite attitude toward the industry needs on the part of 
some Government agencies during this present defense period. | 
want to be specific with this committee and will give a few instances 
which indicate that some Government officials in comparing the needs 
of the trucking industry to the railroads and waterways adhere to thie 
horse and buggy concept of the trucking industry. In some instances, 
the Government attitude toward all branches of the transportatio: 
industry relegate them to such a subordinate position in matters of 
allocation, for example, as to justify, I submit, concern that this type 
of philosophy can still exist in our Government. 

First I have in mind the accelerated tax amortization program under 
which Congress directed the Defense Production Authority to issue 
so-called necessity certificates permitting taxpayers to depreciat: 
facilities in the comparatively short period of 5 years instead of th 
normal life period, as to those facilities which the Government decided 
were needed for the defense program. At the inception of this pr 
gram I was impressed by the very large sums approved by the Govern- 
ment for the railroads and I have no doubt that these allowan 
many of which were made almost overnight. were justified by natio 
defense needs. Certainly no ore could question the necessity to 
national defense and national economy of adequate railroad equip- 
ment. 

On the other hand, the trucking industry has had a difficult time 
with the same question. To me this is an outstanding examp!|: 
the difference in treatment afforded two great industries, one we'll 
entrenched for generations in the public, financial, and political minis, 
and the other comparatively new with a multiplicity of owners!) 
although operated under a single policy of transportation service to 
the Nation and the public. The trucking industry, particularly 
manufacturers of equipment, have had difficulty in persuading the 
DPA and the NPA that new facilities, for which they are willing to 
spend their own money, expanding to meet the defense effort, ar 
necessary. It may seem odd to you that this is so but [ assure you 


that as of now I don’t know of a single manufacturer of trucks or 


truck-trailers whose right to tax amortization acceleration has been 
recognized. 
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I want to inject something in there that is not in the prepared 
statement. I have a release here from DPA on this subject which 
requires a modification. There have been two certificates granted 
in the case of truck manufacturers, a very insignificant sum, a total 
of $375,000, and one in the case of a truck-trailer manufacturer of 
approximately $100,000. 

But I have noted that the total tax amortization granted to the 
railroads since the beginning of this program is approximately $1 bil- 
lion, whereas the total granted to the trucking indusfry up to now is 
$3 million. That is $1 billion against $3 million. 

The Cuarrman. Is that broken down as between World War II 
and Korea? 

Mr. Connon. Yes, this is post-Korea, under the present law. 

The CuHarrMAN. This is post-Korea? 

Mr. Connon. Yes. 

The Cuarrman. The | billion is post-Korea too? 

Mr. Connon. Yes, 1 billion for the railroad industry and $3 million 
for the trucking industry to date. 

These statistics do not show the total amount of applications filed 
which were denied. I think the committee would be interested in 
learning those figures also. They do not appear in this release. 

The CuarrmMan. What is the nature of the expenditures for railroad 
construction? 

Mr. Connon. New cars, new rolling stock. 

The CHarrMan. They have a depreciation rate of 20 percent a 
year? 

Mr. Conpon. Yes; 20 percent. They could depreciate in 5 years, 
if they were granted the authority to do it. 

If this so-called certificate were issued they could depreciate the 
equipment in 5 years instead of the normal life, whatever that might be. 

The CHarrman. Now in the post-Korean period the plants and 
industries were not granted 100 percent depreciation in some cases. 
Sometimes it was 70 percent, sometimes 50 percent, sometimes 40 
percent, depending upon the uses which could be made of such 
facilities after the war, or after the emergency. 

Mr. Connon. Yes. 

The CuarrmMan. Is that billion dollars the total amount of the 
depreciation or is it the total amount of the construction of the 
facilities? 

Mr. Connon. The billion dollars represents the application of the 
percentage that you are speaking’ of to the allowances. In other 
words, in my arithmetic, in arriving at that figure I applied the per- 
centage in both cases. . 

The Cuarrmaw. The figure of a billion dollars is surprising to me. 

Mr. Connon. I would like to add those figures to this release. 

The CuHatrMan. We would like to have it made part of the record. 

Mr. Connon. Yes, sir, I will submit it for the record. It is headed 
“Defense Production Administration. Advance release for Tuesday, 
April 8, 1952. Industrial facilities expansion. Industry-by-industry 
summary.” 

The Cuarrman. I am not criticizing the amount, because I think 
there is justification for it, but I am surprised at the size of the allo- 
cation to the railroads. 

(The document referred to is as follows:) 
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{Advance release for Tuesday, April 8, 1952] 
DEFENSE PRODUCTION ADMINISTRATION 
INDUSTRIAL FacILiTIES ExPpANsIoN—INDUSTRY-BY-INDUSTRY SUMMARY 


An industry-by-industry summary of the facilities expansion program directed 
by the Defense Production Administration, released today, shows that as of 
February 25, 1952, emphasis in granting certifices of necessity for accelerated 
tax amortization continues on basic programs directly related to the defense effort 
and the productive base of the economy. 

The basic materials including iron and steel, chemicals, petroleum, nonferrous 
metals and nonferrous mining, pulp and paper, iron ore mining and coal and coke 
account for 53.3 percent of the total dollar volume of certificates approved by 
DPA. If transportation and power are added, the total percentage accounted for 
is 80.2 percent. 

DPA reported that by February 25, 1952, applications approved for rapid tax 
write-off had aggregated 7,188, representing a total proposed investment of 
approximately $14,579,094,000. These figures include approximately 174 approved 
= where the amounts of amortization had not yet been determined by 

As of February 25, 1952, DPA also reported that 6,196 applications representing 
a total investment of $9,826,148,000 were still pending. 

The accelerated tax write-off program is provided for in the Revenue Act of 
1950. Prior to passage of this act, the period permitted for depreciation of new 
facilities by the Bureau of Internal Revenue varied up to 25 vears, depending on 
the normal life usefulness of the facility. Under the statute, this period may be 
shortened to 5 years for such portion of the new investment as DPA may determine 

The percentage authorized for actual amortization depends with other factors 
on the type of facility, amount of expansion required for the emergency, the prob- 
able usefulness of the plant for other than defense purposes after the emergency 
and the degree of financial aid deemed necessary to encourage the expansion 

The attached list covers the certificates of necessity by industrial classification 
approved through Feburary 25, 1952. 


Certificates of necessity by industrial classification appreved through Feb. 25, 1952 


Approved Pending 


Thousands of dollars Tax 
! amorti- Pr 
sIc . zation stain 
; allowed ee 
code Num- , asa per- Num-| '2*°" 
ber Proposed = centage ber — 
amorti- 1 
invest- ae of pro- a 
zation Sind 
ment olinaseil posed dnilave 
invest- 
ment 
Grand total 17,016 |14, 443, 251 (8, 947, 936 62.0 | 6,196 9, 826, 148 
0111 | Field crop farms 1 
0712 | Cotton ginning and compressing - - - - 56 | 10, O85 5, 726 56.8 15 ’ 
1011 | Iron ores- és | 84 | 382,052 254, 240 66.5 23 BSN, 411 
1021 | Copper ores 6 105, 870 59, 159 | 55.9 { 21, 04 
1032 | Lead ores_-_- | 4) 1, 494 845 | 56.6 3 “M4 
1033 | Zinc ores «--| 11 | 27,403 | 10,893 | 39.8 2 4 
1034 | Lead zinc ore: a 8 14, 588 6, 559 | 45.0 3 2, 18 
1051 | Bauxite and other aluminum ores , 10 36,909 | «26,749 72.5 5 85, YS 
1062 | Manganese ores 3 
1063 | Molybdenum ores | 1 | 9, 274 6. 956 75.0 
1064 | Tungsten ores . 2 474 134 28. 3 S 1 
1069 | Ferro-alloy ores, except vanadium, n. e. c 1 It 
1093 ‘Titanium ores ; 2 15, 390 13, 851 90.0 1 A 
1094 | Uranium-radiuni-vanadium ores 4 5, 071 3, 588 69.8 1 t 
1099 | Metallic minerals, ores, n. e. ¢ Site ket 5 1,072 | 600 | 56. 0 4 4,14 
1211 | Bituminous coal be 33 55, 007 32, 337 58.8 10 17, 928 
1312 Crude petroleum... 2 5, 960 5, O04 84.8 2 40 
1313 | Natural gas 2 4, 083 2, 706 | 66.3 12 30, 
1314 _ Natural gasoline ___- : 39 82,880 | 47,623 57.5 57 119, 229 
1331 | Drilling oil and gas wells___....."~.-----|-.-.-- ite Lobel 1 4,0) n 
1339 Oil and gas field contract services, n. e. c 1 “) 
1412 Dimension limestone 1 326 228 69.9 4 1, Od 
1419 | Dimension stone not elsewhere classified. |--.....'.........--'.......--.!---.....-- 1 Si 


t Excludes 174 cases for $215 million for which the amount of amortization has not been determined 





Cert 
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code 


2034 
2035 


2037 
2041 
2042 
20612 
2092 


2004 


2097 
2099 
2111 
214] 
2211 
2213 

~OD 


994 

OR 
2233 

De) 


2241 


2251 
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Certificates of necessity by industrial classification approved through Feb. 25, 1952— 
Continued 


RY ; Approved Pending 


rected 

as oO 
erate; 
effor 


Thousands of dollars Tax 


Ta -_ _| amorti- Pro- 


f 
} . zation 
l allowed es 
t Tax is a per- | Num- poy 
Proposed ene centage ber a 
: amorti- (thou- 

ned , invest- of pro- 

errous ment zation sands of 


lowed | ,Posed dollars) 


d coke invest- 
ed by ment 
ted for 


Crushed and broken limestone 
‘id tax Crushed and broken granite 
ent of Sand and gravel 
, Bentonite 
roved : Fire clay 
ned by , Fullers earth 
Fluorspar 
Potash, soda, and borate minerals 
enting 75 | Phosphate rock 
Rock salt _- 
, . 147 Sulfur 
Act of Talc, soapstone, and pyrophylite 
of new Miscellaneous nonmetallic minerals, 
ing on ’ n.e.c 
; General building contractors 
nay be : : ; 
. Highway and street construction, except 
Prmine elevated highways 
factors Heavy construction, except highway 
» prob- and street construction 
Concrete work 
rgency Wrecking and demolition work 
r. Guns, howitzers, mortars, and related 
ieatior equipment 
Cation Artillery ammunition 
Ammunition looding and assembling 
Ammunition, n. ¢. ¢ 
Tanks and tank components 
Sighting and fire-control equipment 
Small arms 
Small arms ammunition 
Ordnance and accessories, n.e.c 
Meat packing, wholesale 
Sausages and other prepared meat prod- 
ucts 
Sausage casings 
Poultry and small game dressing and 
packing, wholesale 
Condensed and evaporated milk 
Special dairy products 
Canned sea food : 
Canned fruits, vegetables, and soups, 
preserves, jams, and jellies 
2034 | Dried and dehydrated fruits and vege- 
tables 
2035 | Pickled fruits and vegetables, vegetable 
sauces and seasonings, salad dressing 
2037 | Frozen fruits, vegetables, and sea foods 
2041 | Flour and other grain mill products 
20442 | Prepared feeds for animals and fowls 
2062 | Cane sugar refining 
2092 | Shortening and other cooking and edible 
fats and oils, n.e.c 
20% | Cern sirup, cern sugar, corn oil, and 
starch 
2097 | Manufactured ice 
2099 | Food preparations, n.e.c 
2111 | Cigarettes 
2141 Tobacco stemming and redrying 
2211 | Scouring and combing plants 
2213 | Woolen and worsted fabrics 
222 Yarn throwing mills 
2224 Yarn mills, cotton system 
2225 | Yarn mills, silk system 
2233 | Cotton broadwoven fabrics 
2234 | Rayon and related broadwoven fabrics 
Narrow fabrics and other smallwares 
mills, cotton, wool, silk, synthetic 
fibers 5 oh 
Full-fashioned hosiery mills_-. 


5 On st et et oo) 


im bo bot 
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Certificates of necessity by industrial classification approved through Feb. 25, 1952 
Continued 


SIC 


code 


2252 
2261 





Seamless hosiery mills_- 
Dyeing and finishing textiles, ‘except | 
woolen and worsted textiles, knit 
goods | 


-! 
| Linoleum, asphalted- -felt- base, and other 


hard-surface floor coverings, n.e.c 


| Felt goods, except woven felts and hats 


| Cordage and twine -- 


| Men’s 


| Snecial-product sawmills, n.€.¢- 
| Millwork plants 


Paddings and upholstery filling ; 
Artificial leather, oilcloth, other impreg- 
nated and coated fabrics, rubberized 

Jute, except felt, and linen goods 


fe EY ee SS AE ees 
, youths’, and boys’ “suits, coats, | 
and overcoats. __- a 
Women’s, misses’, children’s, and in- | 
fants’ underwear and nightwear... 
Raincoats and other waterproof outer 
garments cial : 
Textile bags _ 
Canvas products ‘ 
Logging camps and logging contrac tors. 
Sawmills and planing mills, general. 
Veneer mills. _. 
Shingle mills. 


Plywood plants ; 
Prefabricated wooden 
structural members sande 
Wooden boxes, except cigar boxes... 
Wood products, n.e.c 
Wood household furniture, 
holstered 
Metal household furniture 
Public-building and related furniture 
Professional furniture 
Partitions, shelving, lockers, 
and store fixtures . 


buildings and | 


except up- 


and office 


| Pulp mills 


Paper and board mills 

Paper coating and glazing 

Envelopes 

Paper bags 

Paperboard boxes, 
corrugated 

Fiber cans, 
products. 

Converted paper products, n.e.c 

Commercial printing 

Blankbook making and paper ruling 

Sulfuric acid ‘ 

Alkalies and chlorine 

Industrial inorganic chemicals, etc. 

Cyclic, coal tar, crudes 

Intermediates, dyes, color lakes, 
toners 

Plastics materials and els astomers, excep rt 
synthetie rubber : , 

Synthetic rubber_____- ed 

DE EE niiccerncinamedumsereese! 

Explosives__-_-_. ca 

Industrial organic chemicals, n.e.c_..._- 


folded, set up, and 


tubes, drums, and similar 


and 


| Biological products 


Inorganic and organic medicinal chemi- 
cals___ 

Pharmaceutical prey varations___- 

Soap and glycerin 


| Cleaning and polishing preparations. -. 


Sulfonated oils and assistants. _......._- 


Approved 


, 


Thousands of dollars 








| 
|. 
| 
sd 1 
“ax 
ber | Proposed | | amorti- 
ment zation 
} allowed 
| 
2 | 1, 763 | 261 
ers "| 
4) 151 96 
2} 70 46 
1 23 14 
i 
i. - - 
j 
Be 
--<<-< - 
1 | 699 346 
1 | 40 20 
21 | 7, 608 2 431 
= 8 58 41 | 
el | 
8 | 3, 339 1, 519 | 
5 | 567 366 
3 | 814 408 
1 26 19 | 
1 181] 90 | 
1 140 | 80 | 
1 106 | 64 
1 81 | 53 | 
36 | 316,842 | 179,818 | 
43 | 235,160 | 116,470 | 
3 | 6, 135 2, 255 
7 rn 29 | 
3 3, 765 1, 825 | 
4 2, 947 , 578 
2 139 | 94 | 
43 | 240,858 | 104, 725 | 
129 | 502,284 | 308, 809 | 
23 | 68,047} 37,324 
7 ao 
28 53,390 | 30.458 | 
6 | 16,186 10, 475 | 
9 134,818 | 68,773 | 
4 2, 838 1, 947 
95 | 364,392 | 185, 079 | 
10 5,797 | 3, 838 | 
7| 24,519} 12,985 | 
26 90,466 | 51, 704 
3} 1,959 | 1,134 | 
1 173 | 101 


Pending 


Tax 
amorti- 
zation 
allowed 
as a per- 


| 


| Num- | 


centage | 


of pro- 
posed 
invest- 
ment 


j 


63.6 | 


65.7 
60.9 


49.5, 
50. 0 


65. 4 
56. 8 
49.5 
36.8 


43.5 
61.5 


54.9 | 


57.0 


64.7 | 


51.0 | 


68. 6 
66. 
57. 


57. 
58, 4 


8 
2 
52.8 
2 
9 


ber 


bo 
1 oe ht ht TOFD 


_ 
on 


~ 
wo 


Pro- 
posed 
invest 
ment 
(thou 

sands 

dollar 


186, 071 
9, 40 
171, 809 
1, 569 
482,119 
8, 668 


93, 449 
12, 078 
3, 131 


9 9° 
0, 0/ 





Cerlifi 


sIc 


| 
code | 


2895 


2896 | 
2897 | 
2898 | 
2899 
2911 
2031 
2932 
2051 
2992 


2009 
3011 
021 
3031 
s0ON 
111 
3121 
131 | 
| 


3199 
3211 
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Certificates of necessity by industrial classification approved through Feb. 25 
Continued 


Approved 


| Thousands of dollars Tax | 
amorti- > 
zation | ao 
, allowed a 
Num- Ts as a per- | N | a 
ber Pre a | ax : a ment 
roposed | amorti- | Cemtast (thou- 
invest- yee of pro- : . 
| zation ; sands of 
ment | posed 
allowed ene! dollars) 
st- 


ment 


| Paints, varnishes, lacquers, pans, | and | 
| enamels : , 42 , 45: 1, 182 
| Inorganic color pigments 27, 894 
| Whiting, putty, wood fillers, and allied | 
paint products os 4 Dcsedccaieeateads 683 
Hardwood distillation. -- Se , 179 
Softwood distillation-_. ‘ 3, Ofi1 | 2, 032 51. ; 2 , 125 
Fertilizers, manufacturing and mixing ) . 288 
Fertilizers, mixing only m , 362 
Cottonseed oil mills : 369 | , 97 6. 3 } , 374 
Soybean oil mills_. , : , 473 
| Vegetable oil mills, n. e. ¢ a 57 
Fatty acids * , { : i 588 
| Essential oils noe 646 
| Glue and gelatin ( 3 : 180 
Bone black, carbon black, and lamp- 
black : 9, 31: , 07 §2. 2 , 049 
Compressed and liquified gases_. 37 , 063 | 73 54. ¢ ), 641 
7 | Insecticides and fungicides - - -- , , 431 | , 76 5.6 3,119 
| Salt | 
Chemicals and chemical products, n.e.c 2 3, O5. 28, 42: j 5 2, 309 
Petroleum refining : , 002,668 | 618, 3 306, 667 
Beehive coke ovens 3, 038 2,19: ) O44 
Byproduct coke ovens 2! i41, 650 12 ) 38, 307 
Paving mixtures and blocks 22 ; 5 3 317 
Lubricating oils and greases not made in 
petroleum refineries. - , 050 ‘ 
Products of petroleum and coal, n. e. c ; : 29, 783 
Tires and inner tubes. -. f , 068 571 53.5 , 219 
Rubber footwear 3 
Reclaimed rubber ¢ i, 817 
Rubber industries, n. e. ¢ 
Leather tanning and finishing. 
| Industrial leather belting and packing 21 
Boot and shoe cut stock and findings 
Suitcases, briefcases, bags, trunks, other 
luggage 
Leather goods, n. e. c 
Flat glass 
Pressed and blown glass, glassware, 
n.e.c 
Glass products made of purchased glass 
Cement, hydraulic 
Floor and wall tile, except quarry tile 
Sewer pipe. 
Clay refractories 
Vitreous and semivitreous plumbing 
fixtures 
Porcelain electrical supplies 
Pottery products, n. e. ¢ 
Concrete products 
Gypsum products 
| Lime 7 
Mineral wool : 
Cut stone and stone products 
Abrasive products 
Asbestos products 
Steam and other packing, and pipe and 
boiler covering _ - 
Natural graphite, ground, refined, or 
blended 
Minerals and earths, ground or other- 
wise treated 7 7 
Sand lime brick, block, and tile_- . 
None lay refractories 36 46, 57. 
Nonmetallic mineral products, n. e.¢ eodenl a = 
Blast furnaces et 57 421, 403 
Steelworks and rolling mills sae 245 | 2,163,053 
Electrometallurgical oe Sain ecipenes 24 131, 131 
Gray iron foundries be at 49 23, 463 


96736—52——-74 
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“12 Si =x 
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Certificates of necessity by industrial classification approved through Feb. 25, 1952 
Continued 


SIC 


code 





3443 
3444 
3461 
3463 
3465 
3466 
3467 
3468 
3471 
3481 
3489 
3491 


3492 
3493 
3494 
3495 
3496 
3497 


3499 
3511 





Malleable-iron foundries __- 

Steel foundries 

Primary smelting and refining of non- 
ferrous metals 


Primary smelting and refining of copper 
Primary smelting and refining of lead_-- 


Primary smelting and refining of zinc 

Primary refining of aluminum 

Primary of nonferrous metals, n. e. ¢ 

Secondary smelting and refining of non- 
ferrous metals and alloys 

Rolling, drawing, and alloving of copper 

Rolling, drawing, and alloying of alu- 
minum 

Rolling, drawing, and alloying of non- 
ferrous metals, n. e. ¢ 

Nonferrous foundries 

Iron and steel forgings 

Wire drawing 

Welded and heavy-riveted pipe 

Primary metal industries, n. e. ¢. _----- 

Tin cans and other tinware 

Edge tools 

Hand tools, except edge tools, machine 
tools, files, and saws 

Hand saws and saw blades 

Hardware, n. e. ¢ 

Enameled-iron and metal sanitary ware 
and other plumbers’ supplies 

Oil burners, domestic and industrial 

Heating and cooking apparatus, except 
electric, n. e. ¢ ° 

Fabricated structural steel and orna- 
mental metal work 


Metal doors, sash, frames, molding, and | 


trim RS 

Boiler shop products __...--- 

Sheet-metal work 

Vitreous-enameled products 

Metal stampings 

Enameling, japanning, and lacquering 

Galvanizing and other hot-dip coating 

Engraving on metal 

Electroplating, plating, and polishing 

Lighting fixtures 

Nails and spikes 

Wirework, n. e. ¢ 

Metal shipping barrels, drums, kegs, 
and pails 

Safes and vaults 

Steel springs 4 

Bolts, nuts, washers, and rivets 

Screw-machine products 

Collapsible tubes 

Gold, silver, tin, aluminum, and other 
foil 

Fabricated metal products, n. e. ¢ ‘ 

Steam engines, turbines, and water 
wheels ; . 

Diesel and semi-Diesel engines, and 
other internal-combustion engines, 
n.e.c 

Tractors 

Agricultural machinery, except tractors 

Construction, mining, similar machines, 
oil field machine tools 

Oil field machinery and tools 

Machine tools 

Metalworking machinery, except ma- 
chine tools 


Num- 
ber 


Approved 


Thousands of dollars 


Proposed 
invest- 
ment 


11, 
31, 


9, 
23, 
oy 
186, 
129, 


14, 


105, 


505 
474 


600 


3, 268 


, 387 


428 
970 


932 
o7F 


«iv 


, 863 


, 462 


243 
496 
048 
020 
833 
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industrial classification approved through Feb. 


Continued 


Machine tool accessories, other metal- 
working machinery accessories and 
machinists’ precision tools 

Food products machinery 

Textile machinery 

Woodworking machinery 

Paper-industries machinery 

Printing-trades machinery and equip- 
ment 

Special-industry machinery, n. e. ¢ 

Pumps, air and gas compressors, and 
pumping equipment 

Conveyors and conveying equipment 

Blowers, exhaust and ventilating fans 

Industrial trucks, tractors, trailers, and 
stackers 

Mechanical power-transmission equip- 
ment, except ball and roller bearing 

Industrial furnaces and ovens 

General industrial machinery and 
equipment, n. e. ¢ 

Computing machines and cash registers 

Office and store machines, n. e. ¢ 

Commercial laundry, dry-cleaning, and 
pressing machines 

Refrigerators, refrigeration machinery, 
ind complete air-conditioning units 

Measuring-and-dispensing pumps 

Service-industry and household ma- 
chines, n. e. ¢ 

Valves and fittings, except plumbers 

valves 

Fabricated pipe and fittings 

Ball and roller bearings 

Machine shops, jobbing and repair 

Wiring devices and supplies 

Carbon and graphite products for use in 
the electrical industry 

Instruments indicating, measuring, and 
recording electrical quants character- 

istics 

Motors, generators, and motor-generat- 
or sets__. 

Power and distribution transformers 

Switchgear, switchboard apparatus, and 
industrial controls 

Electrical welding apparatus 

Electrical equipment for industrial use, 
n.e.¢ 3 

Electrical appliances 

Insulated wire and cable 

Electrical equipment for motor vehicles, 
aircraft, railway locomotives, cars 

Radios and related products, radio 
tubes, related detection apparatus and 
phonographs 

Radio tubes 

Telephone and telegraph equipment 

Communication equipment, n. e. c 

Storage batteries 

Primary batteries, dry and wet 

X-ray and therapeutic apparatus and 

non-radio electronic tubes 

Electrical products, n. e. ¢ 

Truck and bus bodies 

Motor vehicle parts and accessories _- 

Truck trailers 

Automobile trailers, for attachment to 
passenger cars 

Motor vehicles and parts 
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Certificates of necessity by industrial classification approved through Feb. 25, 1952 

















Continued 
Approved Pending 
| | Thousands of dollars Tax 
eT amorti- Re 
SIC | zation | 7 aed . 
code 1 | allowed | inv St 
Num- | n as a per- | Num- . 
| ber | Proposed “i, | centage | ber ment 
invest- | ®Morti- | of pro- | (thou 
ment =. | posed Sands « 
allowe invest- dollar 
| | ment 
SE 0 I ii niet eid ol ncmatessihe 82 | 99,943 | 63,640 j 63.7 } 60 52, 6 
3722 | Aircraft engines and engine parts cal ae 421,179 | 287, 983 68. 4 | 91 119, 124 
3723 | Aircraft propellers and propeller parts. .-} 21 | 16,759 | 11,465 68. 4 7 681 
3729 | Aircraft parts and auxiliary equipment, i | | | 
Es atin diode cnnintieinncteandaddindaiuenicmeeeel 366 | 170,356 109, 807 64.4) 266 71, 18 
3731 | Ship building and repairing. | 12 19, 433 11, 755 60.5 24 6, 03 
3732 | Boat building and repairing - deni ae : ‘ manent 2 2 
3741 | Locomotives and parts wn 5 9, 439 | 4,118 43. 6 5 6, 72 
3742 | Railroad and streetcars............-- 11 6, 263 2, 600 41.5 12 34, 53 
3811 | Laboratory, scientific, and qnemapering | | 
instruments, and surgical, medical, j | | | | 
dental.......... 41 24,538 | 12,456 50.8 | 21; 13,8 
3821 | Mechanical measuring and controlling | | ! 
instruments Se is 33 4,820 | 17,822 71.8 | 26 4, 48 
3831 Optical instruments and lenses 11 , 254 | 6, 413 69.3 7 7 
3841 | Surgical and medical instruments 1 1,814 1, 323 72.9 2 432 
3842 Surgical and orthopedic appliances and i 
supplies, and personal safety, n. e. c 8 | 595 317 | 53.3 19 2, 897 
3843 | Dental equipment and supplies ies 1 98 75 76.5 2 1, 38 
3861 | Photographic equipment and supplies 15 | 31, 131 15, 366 49.4 10 2, 7 
3871 | Watches, clocks, and parts, except | 
watchcases 3 187 136 | 72.7 2 
3941 | Games and toys, except dolls, and chil- | 
drens vehicles____. svete 1 261 163 | 62.5 
3953 mn ind stamps, stencils, and brands.- oneal 1 2 
3955 ‘arbon paper and inked ribbons. _-__.---|...____|...-....-.. i 
3962 Festhers plumes, and artificial flowers__|_____._|_.._.._.. ‘ l 
3964 | Needles, pins, hooks and eyes, and sim- | 
ilar notions Sten Mamata adie +6 1d teaiiin ns Aieme ' iia ocaitiel | 4 
3971 Fabricated plastics products, n.e.c¢ 13 1, 833 1, 059 57.8 17 "11, Os 
3981 | Brooms and brushes ‘ 1 59 38 64.4 | 
3985 | Fireworks and pyr -otechnics _.___. ll 4,171 1,150 27.6 9 4 
3998 Models and patterns, except paper pat- | 
Ni aden 2 180 | 154 85.6 | 4 19 
3999 Miscellaneous f: abricated products, n.e.¢ 1 563 304 54.0 3 2 
4011 *Railreads, line-haul operating _. 459 | 2,053,287 (1,351,195 65,8 302 374, 669 
4013. Switching and terminal companies 2 27 | 29, 104 15, 167 §2.1 13 7,4 
4021 | Slee ping car and other passenger car | | | 
ee 8 whe aces ite priate tana dial acetate coat Sil 1 
4121 | Localr: sliwi ‘ys ‘and bus lines, s, joint oper 
tion. : . hovered ] 1,8 
4131 | Interurban railws ay: Ss, m ot operating bus 
ll le ee 1 394 256  & | fn 
4212 | Local trucking and dr: ay ing cals 2 186 97 52.2 3 ! 
4213 | Trucking except local 4) 9,015 4, 047 54.9 78 15, 
4221 | Farm product warehousing and storage 60 7, S41 3, 913 49.9 M4 13 
4232 Refrigerated warehousing, except food 
lockers ie 16 10, 845 6, 325 58.3 11 6 
4233 | Food lockers, with or without food 
preparation facilities ieee ae s ag . 13 
4251 | Special warehousing and storage, n. e. ¢ 1 344 172 50.0 3 
4281 | Terminal facilities for handling freight 3 3, 355 2, 166 64.6 21 | 
4291 | General warehousing and storage i wadil dn cndie pia heateiteabiedied vias 27 ! 
4311 | Bus lines, except local os in pean ienbinnens «duhtiienanalieee 7 14 
4331 . Taxicabs_.- - ; oll gubbieemnimedtattlie Mitts mes cD iene teaieaeliod 1 2 
4411 | Nearby foreign transport: eT 2 7, 695 50. 2 1 7,7 
4412 Oversea foreign transportation Vai « bipihindiiacegnietitietennthght duéesinnd 2 13, 15 
4422 | Coastwise transportation ee 6 4,015 63.7 2 1, 22 
ee 5 Ses CN no nin cennclecnescafhocscnatepepaceppaetillines <bnsidcaed | 2 2, Sit 
4431 | Great Lakes transportation . 45 88, 119 71.7 14 4, 438 
4441 | Transportation on rivers and can: als. _- 116 57, 491 69.0 83 56, 44 
4452 | Ferries__.- haces tence 1 33 i 5.8 | 2 11, 43 
4454 | Towing and tugboat service _______- 58 23, 57: 6 | 15, 033 | 63.8 | 63 17, 614 
ae eR Soe nn ne ctchitmeenaieley 3 1, 308 626 | 47.9 | 1 1, 008 


*Emphasis added. 
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Certificates of necessity by industrial classification approved through Feb. 25, 1952 
Continued 


Approved Pending 


Thousands of dollars Tax 
amorti- ) 
zation ad 
} | illowed — a. 
Num- Tax as a per- | Num-| *), * t 
ber Proposed - one 
care amorti- (thou- 
invest- ; of pro- , 
ment zation posed sands of 
allowed aeeraat dollars) 
invest- 


ment 


centage ber 


4463 | Stevedoring. - 
4469 | Water transports ation s services, R. @. C_.- 
4512 | Certificated carriers 
4583 | Airport terminal services 
1612 | Crude petroleum pipelines 
4613 | Refined petroleum pipelines_. 
i742 | Rental of rai!road cars with care of lading 
{743 | Rental of railroad cars without care of 
lading 
{783 | Packing and crating me : ; 
4789 | Services incidental to apapenten. 
ee ae 
{811 | Telephone communication, wire or radio 
1821 | Telegraph communication, wire and 
radio ‘ 
4899 | Communication services, n. e. c_- 
4911 | Electric light and power 
4922 | Natural gas transmission 
4923 | Natura! gas transmission and distribu- 
| tion =a 
4924 | Natural gas distribution 
4925 | Manufactured gas production and « 
tribution 
4926 | Mixed gas distribution : 
4931 | Electric light and gas utilities combined 
4941 | Water supply 
4952 | Sewerage systems 
4961 | Steam heating systems 
073 | Hardware, specialty line 
\R4 Industrial’ machinery, equipme nt, and 
supplies. 
5001 | Metals and minerals, except petroleum 
products and scrap 
5092 | Paper and its products 
5093 | Waste materials 
5006 | Farm products, raw materials 
5009 | Merchant wholesalers, n.e.¢ 
5117 | Metals and minerals, except petr oleum 
products and scrap 
5118 | Machinery, equipment, and supplies 
5121 | Petroleum bulk stations 
5133 Groceries and food speci alties 
5139 | Agents and brokers, n. e. ¢ 
Assemblers, mainly of farm products 
Motor vehicle dealers, new and used 
cars ~ 
Drapery, curtain, and upholsterystores 
Drug stores and proprietary stores with 
fountain : ‘ 
Operators of nonresidential buildings 
Operative ouilders 
Power laundries ' 
Photographic studios, exeept commer- 
cial photography 
Blueprinting and photostating services 
Business services, n. ¢. ¢ 
Parking lots 
General automobile repair shops 
Armature rewinding shops 
Repair shops, n. e. ¢ 
Radio broadcasting, including facsimile 
broadcasting 
Hospitals 
Engineering an: d architectural services - 





1146 DOMESTIC LAND AND WATER TRANSPORTATION 


Mr. Connon. Congress set up the Office of Defense Transportation 
Administration to coordinate the defense needs of the transportation 
industry in view of its importance. I believe it was not until ver, 
recently that the DPA and NPA were willing as part of their procedure 
to refer the question of necessity of truck manufacturing facilities to 
the Defense Transportation Administration for comment or recom- 
mendation. 

The trucking industry continues to apply itself to this tax amortiza- 
tion acceleration question, striving to convince Government officials 
that our national economy and defense effort require adequate truck 
manufacturing facilities just as the railroads require them. 

The truck industry also passed through a critical period as to mate- 
rials, and I think it was unnecessary and the result of erroneous Goy- 
ernment planning which among other things did not recognize the 
needs of the trucking industry in their proper proportion to those of 
other industries. I welcome this occasion to summarize our experi- 
ences for this committee because we can anticipate that shortage of 
tires, steel, aluminum, and copper will exist again and we hope the 
members of this committee will take action to assure that the mainte- 
nance, replacement, and very existence of the trucking industry won't 
be threatened again as it was. 

We all recall the anxious months of about a year ago when according 
to Government officials there wasn’t enough rubber for truck tires 
I know of one company where 3,000 newly manufactured truck-trailer 
units were immobilized at the manufacturing plant for lack of tires. 
Our industry insisted at the time that too much rubber was being 
allotted for nonessential automobile use and not enough for trucks. 
We recognize, of course, that a large proportion of passenger auto- 
mobiles in this country are an essential element of transportation to 
millions of farm, industry, business, and defense workers and are, 
therefore, an essential part of our defense program. On the other 
hand, we also recognize that the use of a substantial number of auto- 
mobiles cannot qualify as defense use, but are primarily for pleasure 
or incidental use. Eventually a solution to the tire problem was 
worked out, but only after the trucking industry had fought vigorously 
for an understanding among Government officials, including some 
Members of Congress, as to the essentiality of an adequate truck-tire 
supply. 

The trucking industry has more trouble than many industries 
obtaining esse arses allocations of steel, aluminum, and copper. For 
example, the Government arbitrarily cut off the trucking industry 
from stainless steel despite the fact it is well known in the industry 
that certain commodities cannot be transported satisfactorily in any 
other way. I don’t know whether you gentlemen recall that one of 
the original top NPA officials suggested to some trucking representa- 
tives who were seeking a larger material allowance that trucks could 
be made of wood. 

It is that sort of thinking which prompts me to urge the necessity for 
more men with trucking experience in key Government positions. 
I have in mind not only the NPA and DPA, which control such 
important matters as accelerated tax amortization and allocations of 
materials, but we strongly believe that the trucking industry should 
be represented on the Interstate Commerce Commission by having 
some experienced trucking men as Commissioners. We believe too 
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that our defense program, entirely dependent as it is upon efficient 
transportation, would be greatly benefited if a trucking man were 
to be Under Secretary of Commerce for Transportation. Further, 
efficient transportation is so important to the Defense Department 
in its current vast program that I feel there is a real need for a trucking 
man as an Under Secretary of Defense to improve and develop 
transportation as it affects our military program, and to coordinate 
his efforts with those of an Under Secretary of Commerce for Trans- 
portation. 

I don’t believe that any thinking person will deny that the trucking 
industry today is the most essential transportation system. Trucks, 
railroads, and waterways complement and supplement one another. 
It is difficult to visualize any complete hauling operation from factory 
to destination which does not utilize trucks in some part of the trans- 
portation. It is important to realize that our integrated transporta- 
tion svstem today is such that trucks are essential to the extent that 
without trucks the railroads and waterways would have nothing to 
carry. 

Aside from the essential service the trucking industry performs, 
the impact of the industry on our national economy is momentous. 

The trucking industrv employs 5,714,000 people. In 1951 new 
equipment to the value of $3,300,000,000 was manufactured in this 
country. There are more than 5,000,000 truck drivers: about 175,000 
persons are engaged in the production of motortrucks, truck-trailers, 
parts, and tires, and about 500,000 people are emploved in servicing, 
petroleum refining, and on the roads. The investment of manu- 
facturers and owners, including those in the tire, petroleum, and 
related industries, is astronomical in size, and the industry pays 
taxes of several billions of dollars. 

In 1951 trucks hauled more than 75 percent of all the freight 
carried. 

The most serious and dangerous result of deprivation of tires, steel, 
aluminum, and copper by Government edict is the consequent unrest 
and discontent in labor. Despite governmental obstructions, no 
phase of the trucking industrv’s contribution to the defense program 
is more gratifving to the industry than the continuing fine relationship 
between labor and management. There has been not a single instance 
of a major labor crisis or threat of one to disrupt any activity of the 
trucking industry. Unfortunately this is a unique record in the 
current history of our various great industries. We in the trucking 
industry are conscious of our obligation to the public and to ourselves. 
We have tried and are trving to continue ‘to discharge that obligation 
with the high sense of responsibility it merits by reason of the depend- 
ence of the public, the Government, and business, including the 
railroads and the waterways, upon the trucking industry. 

[ appreciate the opportunity to bring these matters to the com- 
mittee’s attention at this time, because I think they are important 
to the consideration of the pending bills in their over-all effect upon 
transportation policy and operation. I] have in mind particularly 5. 
2351 and S. 2518, which would be, we submit, to the prejudice of the 
trucking industry. No one would oppose more strongly than those 
| represent any suggestion for socializmg the railroads by Govern- 
ment ownership. We will just as strongly oppose proposals like this 
legislation to sacrifice the trucking industry to what could be at most 
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a temporary palliative with no substantial economic gain to anyone. 
and would create an additional and crippling burden for our truck- 
ing industry, which in fact today constitutes the Nation’s essentia! 
transportation. 

Thank you very much, Mr. Chairman and gentlemen. 

The CuHatrrMan. We thank you. 

Are there any comments or any questions, Senator Hunt? 

Senator Hunt. I would like to make this comment, Mr. Chairman 
On page 3, when he speaks of a program that costs a great deal of 
money, I find myself quite in harmony with that suggestion, but I am 
wondering if you are familiar with the mail that we get from the 
NAM and the National Chamber of Commerce with reference to 
appropriations and expenditures? 

Mr. Connon. Yes; I appreciate that. I know that is a problem. 

The Cuarrman. Well, we thank you, Mr. Condon. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol Building, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF LOUIS A. SCHWARTZ, GENERAL MANAGER, NEW 
ORLEANS TRAFFIC AND TRANSPORTATION BUREAU 


Mr. Scuwartz. Mr. Chairman, I would like to make one very 
short observation in connection with S. 2518. That is the bill known 
as the quick increase bill that was introduced on January 24, 1952, 
and I think an amendment has been recently offered in connection 
with this bill. 

I would like to say that I support generally the position taken by 
the National Industrial Traffic League in connection with that bill. 
From a shipper’s standpoint, we would ask that any legislation of 
that type be surrounded with proper safeguards so as to require the 
carriers to make refunds or afford reparation in the event that the 
Interstate Commerce Commission should approve a lower basis of 
increases than the carriers would publish. In other words, if the 
carriers should publish an increase, say, of 15 percent and that 15- 
percent increase then would be subject to investigation by the Com- 
mission as to whether it shall be reasonable or not, and the Interstate 
Commerce Commission should later decide that possibly a 10-percent 
increase was only justified, then on behalf of the shipping public we 
think there must be some safeguard placed in the bill under which 
the carriers would be required, without a lot of red tape, without 
going through a lot of formality, to refund the difference between 
what they had actually published and what the Commission author- 
ized. 
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It is a revolutionary type of legislation; it has to be given a lot of 
thought and consideration as to just what should be done. I admit 
that the carriers are faced with a practical problem. The time lag 
between the increase in costs of wages and the ultimate approval by 
the Commission is a problem. The time lag in the past has not been 
too great, as I see it, from the time the Commission finally took the 
plea “under advisement and the rendition of its ultimate decision. 

I was very much impressed yesterday by Mr. Agrey’s testimony. 
He appeared on behalf of the North Dakota Commission. In his 
statement he set forth the time, and in fact he worked up a table 
showing the date the petitions were filed and the date of the final 
decision. There is bound to be some delay, because obviously these 
hearings cover the entire continental United States and everybody 
wants to be heard, like everybody wants to come before this com- 
mittee and present their case. They have a reason why they wish 
to oppose the carriers’ increase. Some want to appear before the 
Commission and urge it be granted, and all that machinery and all of 
that procedure must be followed under the present law. Whether 
the present law should be amended to kind of step up that proe a 
and provide a shorter time, frankly, it would be h: rd for me to's: 
even though I do practice quite a bit before the Commission myse if 

But I do say this: If the committee, in its wisdom, should pass this 
type of legislation, I suggest that it be surrounded with proper safe- 
cuards from the shippers’ standpoint, so as to afford them the neces- 
sary relief in the event that the subsequent approval by the Commis- 
sion of the carriers’ plea should be less than what they have actually 
increased their rates. 

I thank you very much, Mr. Chairman. I appreciate very much 
the opportunity of appearing before you today. 

Senator Hunt. Thank you, Mr. Schwartz. 


’ 


(The following letters and statements were inserted in the record 
following the conclusion of the hearings, April 9:) 


LetTeR From Carwu E. Boswe.u, Trarric MANAGER, ARVIN INDUSTRIES, INC. 


FEBRUARY 28, 1952 
Senate Orrick BoILpIna, 
Washington, D. C. 
(Attention Mr. Homer E, Capehart, Senator.) 


Dear Mr. Capenart: We have a copy of Senate bill 2518 at hand. This bill 
in its present context would certainly ‘‘let the bars down’’ as far as allowing rate 
increases to common carriers. 

As you know, we have been faced with numerous freight rate increases during 
the past few years. Each increase ups our cost of distribution, increases our 
selling price, and adds to the inflationary spiral. However, these increases were 
approved by the Interstate Commerce Commission. Senate bill 2518 would take 
away this last check or restraint on the carriers. 

We suggest that the bill be carefully reconsidered from the manufacturer’s 
viewpoint. 
fa you please make it a matter of record that we are strongly opposed to this 
bill? 

Thank you. 

Cart E. Boswe.u, 
Trafic Manager, Arvin Industries, Inc. 
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Letrer From L. C. Woure, Executive Secretary, Los ANGELES TRAFFI: 
MANAGERS CONFERENCE 


Los ANGELES TRAFFIC MANAGERS CONFERENCE, INC., 
Los Angeles 14, Calif., April 4, 1952. 
Re 8. B. No. 2518, 8. B. No. 2519 
Senator Epwin C. JOHNSON, 
Senate Office Building, Washington, D. C. 


Dear Senator Jonnson: The Los Angeles Traffic Managers Conference, an 
organization representing 115 principal large shippers in the Los Angeles territory 
are familiar and intimately concerned with the activities of the Interstate Com- 
merce Commission, which as we appreciate, generally confines itself to matters with 
respect to rates and charges along with services connected therewith. 

The Conference is very much opposed to both bills in their entirety, as in 
Senate bill No. 2518, rate increases would not be subject to section IV of the act 
The Commission would be empowered to investigate such increases while they 
are already in effect, and if, after hearing, do find that such increased rates would 
produce revenues in excess of those necessary, the Commission may, by appropriate 
action, require modification of such rates to the extent necessary to remove unjust 
discrimination or undue preference or.prejudice, or to prevent such excess revenues. 
S. B. No. 2519 proposes to amend section 15a of the Interstate Commerc: 
Commission Act. Both of these bills are similar and if they should be enacted it 
would virtually eliminate every protection shippers now have under the Interstate 
Conrmerce Commission Act. Instead of the burden being upon carriers to prov: 
the estimates of revenue needs, it would tend to place the burden of disproving on 
the shippers. Railroads would be at the mercy of labor, wage increases would !y 
automatic under proposed bills which would throw such wage increases into rate 
increases to be passed on to shippers. 

We are hopeful of having your support in opposition to both of the bills whe 
they reach the Senate floor for hearing. 

Yours very truly, 
Los ANGELES TRAFFIC MANAGERS CONFERENCE, 
By L. C. Wours, 
Executive Secretary 


LCW:1lw 





STATEMENT OF Hon. Exutis ARNALL, DirRecToR, OFFICE OF PRICE 
STABILIZATION 


OFFICE OF PRICE STABILIZATION, 
Washington 25, D. C., April 9, 1952. 
Hon. Epwin C. JoHnson, 
United States Senate, Washington 25, D. C. 


My Dear Senator Jounson: | appreciate your letter of March 28, 1952, offer- 
ing me the opportunity to present the views of the Office of Price Stabilization as 
to the possible effects of S. 2518 and 2519 on our efforts to stabilize the national 
economy. 

As you know rates of common carriers have been specifically exempted by the 
Defense Production Act on the ground that the powers invested in the Interstate 
Commerce Commission and other public regulatory bodies were sufficient to 
provide a reasonable protection to the public against inflationary price rises. 

A study of 8. 2518 indicates that it is a quick-rail-rate-increase bill under which 
the railroads could file schedules for general increases in rates and fares, effective 
upon 30 days’ notice, upon certification that such increases are necessary to permit 
the carriers to earn revenues sufficient to provide adequate and efficient service. 
The bill specifically provides that the Interstate Commerce Commission would 
have no power to suspend the operations of the schedules nor defer the effective 
date of the increased rates or fares. Provision is made, however, to permit the 
Commission, upon complaint or on its own motion, to investigate and determine, 
after a full hearing, whether increase schedules are unjustly discriminatory. etc., 
and to take such action as it may determine to be proper, subject to certain 
restricting provisions of the bill. 

Senate bill S. 2519 adds further detailed restrictive provisions to the manner in 
which the Commission may make determinations as to the reasonableness of in 
crease schedules. The restrictions are of a general nature and allow the carriers a 
great deal of latitude in making decisions to increase rates and fares. 
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It is our considered opinion that enactment of these bills would so strip the 
Interstate Commerce Commission of its powers to control rates and fares that the 
inflationary pressures which would result could easily affect seriously the entire 
economy. It appears obvious that such a deluge of increased rate schedules 
would be filed as to make it impossible for the Commission to meet the situation. 
In addition, the restrictions placed upon the Commission in arriving at a determi- 
nation as to whether increased rate schedules were reasonable appear so elastic 
as to make a negative finding an impossibility. 

It is my earnest hope that your committee may see fit to disapprove both of 
these bills in the interest of the national well-being. 

With kindest personal regards. 

Very truly yours, 


Evuis ARNALL. 


LerreER From Ciype B. Arrentson, Actinc CHAIRMAN, INTERSTATE COMMERCE 
(COMMISSION 
APRIL 9, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHarrRMAN JOHNSON: Your letter of March 27, 1952, addressed to 
the Chairman of the Commission and requesting comments on 8S. 2518, amendment 
in the nature of a substitute), intended to be proposed by you, “To amend the 
Interstate Commerce Act, and for other purposes,”’ has been considered by the 
entire Commission. After such consideration, I am authorized to submit the 
following comments in the Commission’s behalf: 

This bill, which would be a substitute for 8. 2518 introduced by Senator Bricker 
on January 24, 1952 (for himself, Mr. Capehart, and Mr. O’Conor) and trans- 


mitted to us with vour letter of January 25, 1952, proposes a new section 15e. 


Since there is at present no section 15b, and since this bill is offered as a substitute 
for the original S. 25f8 proposes as a new section 15b, we assume that the desig- 
nation ‘‘15e’’ is a typographical error, and that the bill should begin 

“That the Interstate Commerce Act, as amended, is amended by adding after 


section 15a thereof a new section reading as follows: 

“Sec. 15b.” 

The first sentence of this proposed amendment limits its function to carriers 
subject to part I of the act. 

This first sentence provides: 

“Whenever any common carriers * * *_ shall certify to the Commission 
that they have incurred, or are about to incur, increase in wages, costs of mate- 
rials, or other expenses,’’. 

We suggest very careful consideration of the phrase ‘“‘and other expenses.”’ This 
phrase apparently would be a ‘‘catch-all’”’ and obviously would include taxes of 
all kinds; that is, Federal income taxes as well as taxes for the social security of 
railway employees; State taxes; and municipal taxes. 

Federal income taxes imposed on an interstate common carrier may be assumed 
to be a tax upon the company and not an excise tax upon the users of the service 
supplied by the common carrier company. As you know, there are at present 
iser taxes of 15 percent upon passengers and 3 percent upon shipments of freight. 
These are taxes directly upon the passengers and shippers themselves. In addi- 
tion to these taxes upon the users of common carrier service, there are also Federal 
income taxes and excess profits taxes imposed upon the common carrier companies. 
This amendment apparently would consider such taxes as current expenses to be 
passed on like wages and costs of materials to the customers in the form of increase 
in freight rates 

\ssuming the power of the Congress to impose most any sort of tax upon com- 
mon carriers engaged in interstate commerce, there remains the broad question 
of public policy as to whether or not freight rates should be inflated through 
efforts of the Federal Government indirectly to tax the users of the railroads. 
The tax is upon income, and income for tax purposes is computed after all other 
expenses to the corporation. The question is whether or not in taxing the rail- 
road, the Congress is undertaking to obtain the tax from the income of the corpora- 
tion after it has met all of its other expenses. 

This question is very important since the net operating income of the railroads 
before income taxes is so much greater than such income after Federal income 
taxes. 
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The next clause of this first sentence of the proposed amended 8. 2518 reads a 
follows: ‘‘and that the best available estimates of revenues and expenses (ineludinp 
such increases) covering the twelve-month period following such certificatio; 
indicate that, as a result of said increases, a general increase. in rates, fares, or 
charges for the transportation of passengers or property, or both, as set forth j 
said certificate is necessary to permit said carriers, under honest and efficien 
management, to carn revenues sufficient to enable them to provide, in the intere- 
of the Nation and the general public, adequate and efficient service, establish an 
maintain sound credit, attract equity capital, take advantage of technologic: 
developments, and advance and improve the art of transportation,’ 

In our opinion, this clause would effectively repeal paragraph 2 of section 15 
(the rule of rate making), and would substitute therefor the language provided i: 
S. 2519, introduced by Senator O’Conor (for himself, Mr. Magnuson, Mr. Bricke: 
and Mr. Capehart) and transmitted to us with your letter of January 25, 1952 
This would give the carriers subject to part I as much freedom in filing increas: 
in rates as if there were no rule of rate making. These new tests would be prod 
to the imagination of management and they are not only vague but will serve a 
a sort of “come on’ to every higher increases in rates. This substitute for t 
present rule of rate making also deletes the word “economical” 

We recommend against any such amendment to the present rule of rate makin 
that is, paragraph 2 of section 15a, or the inclusion of any such language in a: 
new amendment to the act which would nullify or replace paragraph 2 of secti 
lia. There are so many indirect approaches by outside interests to the earning 
of railroads that the Congress again and again has found it necessary to emphasize 
economy, and efficient regulation of accounts and reporting by railroad companies 
so as to discourage efforts to drain off the lawful earnings of railroads throu: 
indirect or questionable means. There are many railway companies. Throug 
the financial histories of these companies there have been disclosed practic 
which have convinced the Congress that economy of operations by the railroads 
must not only be assumed but actively promoted through reasonable statutory 
provisions. While we assume it is not so intended, yet the provisions of t! 
clause would serve to condone and encourage extravagance*and waste instead 
promoting economical operations. 

Again, we note that in this bill, S. 2518, as well as this suggested substitut: 
therefor, emphasis is laid upon raising capital through issue of equity securitie: 
If a company be managed honestly, economically, and efficiently, and under su: 
management can obtain sufficient traffic to prosper, the securities representi 
equity become increasingly attractive. If a group of railroads should be su! 
jected to uneconomical management, certainly the value of the stocks of thos 
roads would decline. Such a decline for the reason of lack of economy by t 
management would under this amendment be sufficient reason for imposing a 
increase in freight rates upon the shippers or in fares upon the passengers. T!. 
phrases “technological developments”? and “advance and improve the art 
transportation”? would be subject to interpretation only by management desiring 
an increase in their rates. 

In 1949 and the first few months of 1950, railway management was canceling 
orders for freight cars when steel was available to build them. Thev canceled 
these orders obviously because they did not believe they would need the cars. 
Yet before the end of 1950 they were pleading the need for freight cars at a tiny 
steel was becoming scarce and more difficult to obtain—and urging such a nev 
as a reason for an increase in freight rates. 

The next sentence of this suggested amendment: 

“Tt shall be lawful for such carriers to file a schedule or schedules effecting su: 
general increase in rates, fares, or charges for the transportation of passengers © 
property, or both, to take effect not less than thirty days after such filing, no! 
withstanding the existence of any unexpired orders of the Commission.” 

This sentence is so sweeping as in effect to nullify the rate provisions of 1!) 
act. It would permit the management of any group of carriers through tli 
guise of an increase in the level of freight rates to file a tariff which would con- 
tain hold-downs and reductions as well as increases. These adjustments of thi 
rates to meet the judgment of the management as to what would immediate!» 
vield the most revenue to the carriers, would enable them to ignore any of t!i 


orders of the Commission made after careful investigation and responsive to 
adequate records even though those orders might fix relationships between ship- 


pers or groups of shippers of the greatest importance to the economy of th: 
country or indispensable to the protection of individual shippers or of groups vi 
shippers. Many such orders are made over the active opposition of the railroads 
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This amendment would make the railroads supreme in rate matters over both the 
Congress and the courts. Though witness after witness has appeared before 
your committee and denied any such intention or consequence, nevertheless the 
effect of the amendment is as we have stated it. 

The next sentence of the proposed amendment would provide: 

‘*Said schedule or schedules may be in substantially the form which has been 
generally followed in establishing general increases in rates, fares, and charges 
and may be filed without regard to the rules promulgated by the Commission 
under section 6 of this part for the ordinary publication of schedules.”’ 

This section in effect would defeat the purpose set forth in section 6 of the act. 
It would permit management to do entirely as they pleased in setting up the 
tariffs and would render the Commission impotent to impose any rules and regu- 
lations as now authorized under section 6. 

The next sentence of the proposed amendment would provide: 

‘*To the extent necessary to effectuate the advance, the rates, fares, and charges 
as increased by the said schedules are hereby relieved from the provisions of 
section 4 of this part.” 

This would be an out and out repeal of section 4 insofar as it would interfere 
with the action of the management of any group of railroads. 

The next sentence would repeal the power of the Commission to suspend what 
might appear as obviously unlawful in a tariff providing for an increase of the 
rates of a group of railroads. The language which would accomplish that purpose 
would be set forth in the following sentence: 

“Notwithstanding the provisions of section 15 (7) of this part, the Commission 
shall have no power to suspend the operation of any such schedule or to defer the 
taking effect of the increased rates, fares, or charges established thereby, but any 
schedule or schedules filed and made effective in accordance with the provisions of 
this section shall be subject to investigation by the Commission upon complaint 
or on its own motion and to such action by the Commission as, after hearing, it 
may determine to be proper under other provisions of this part.”’ ; 

In the last part of this sentence which would so effectively repeal the suspension 
power of the Commission, there appears this language: ‘‘but any schedule or 
schedules filed and made effective in accordance with the provisions of this section 
shall be subject to investigation by the Commission upon complaint or on its 
own motion and to such action by the Commission as, after hearing, it may deter- 
mine to be proper under other provisions of this part.”’ 

If the proposed amendment ended with this language, it might be assumed that 
the Commission would still be left with authority to investigate the lawfulness of 
the imposed increases and to order a readjustment of any relationships resulting 
from the applied schedules where the application had been found to be in viola- 
tion of any provision of the act. But no such power is left in the Commission by 
this proposed amendment. For the very next sentence would read: 

“If in any such investigation the Commission, after full hearing, shall determine 
that any rates or charges published in such schedule or schedules are unjustly 
discriminatory or unduly preferential of or prejudicial to any class or classes of 
shippers or traffic because of exemptions or variations from the increase made in 
rates and charges generally, or shall determine that the rates, fares, or charges 
published in said schedule or schedules will produce revenues in excess of those 
necessary to enable the carriers, under honest and efficient management, to 
provide, in the interest of the Nation and the general public, adequate and effi- 
clent service, establish and maintain sound credit, attract equity capital, take 
advantage of technological developments, and advance and improve the art of 
transportation, it may, by appropriate order, require that such schedule or sched- 
ules be modified to the extent determined by it to be necessary to remove such 
unjust discrimination or such undue preference or prejudice, or to prevent any 
such excess revenues, or both.” 

This sentence would clearly be a substitute for sections 1, 2, 3, and 4 of the act, 
insofar as the effect upon the rate structure of any changes in rates involved in any 
schedule authorized by this proposed amendment. Sections 2 and 3 would be 
limited by this proposed bill. There would be substituted for the provisions of 
section 1 and related sections as to rates being just and reasonable the following 
provision: ‘“‘or shall determine that the rates, fares, or charges published in said 
schedule or schedules will produce revenues in excess of those necessary to enable 
the carriers, under honest and efficient management, to provide, in the interest of 
the Nation and the general public, adequate and efficient service, establish and 
maintain sound credit, attract equity capital, take advantage of technological 
developments, and advance and improve the art of transportation, it may, by 
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appropriate order, require that such schedule or schedules be modified to th 
extent determined by it to be necessary to remove such unjust discrimination o; 
such undue preference or prejudice, or to prevent any such excess revenues, or 
both.” 

You will note tat the sentence just quoted concludes with some very genera 
language: “‘to remove such unjust discrimination or such undue preference o: 
prejudice, or to prevent any such excess revenues, or both.” 

This language will no doubt be cited to convince those who are disturbed hy, 
the provisions of this amendment that the act is not being substantially amended 
This language would make certain that the powers of the Commission referred 1 
above would be clearly nullified. This language appears to express the purpos 
of the Interstate Commerce Act as it now is administered and has been administere 4 
for many years. But really it is so modified by what goes before in the sam: 
sentence in which it is used as to deprive it of its most generally accepted meaning 
The average reader might think that the Commission could apply to those increases 
sections 2 and 3 as they are now understood whereas the sentence just quoted would 
limit the application of sections 2 and 3 merely to the difference between th 
general increases of the schedules and hold-downs provided in the same schedules 
The reader also might infer from this language that section 1 as it has been ad 
ministered would be applied in testing the rate on anv commodity or commoditie- 
resulting from any change involved in a schedule authorized by the amendment 
but the Commission would have no such authority if this amendment were enacted 
It would be limited to testing whether or not the revenue desired and foreeast by 
the management and provided in the increases included in the schedule which would 
be authorizeqd by the amendment, would be greater than the management had 
estimated or needed under the new tests which are again spelled out in the abov 
quoted sentence. 

The remainder of the proposed amendment purports to deal with the burde: 
of proof as being left upon the rail carriers and with the right to obtain repara- 
tions. This language, too, is in the nature of a smoke screen. The burden of 
proof, it will be argued, is to be upon the carriers in any investigation made upo: 
complaint or upon the Commission’s own motion. This amendment clearly elimi- 
nates from such investigation the reasonableness of rates as now defined in sec 
tion 1; or unjust discrimination or undue preference or prejudice as now defined 
in sections 2 and 3, except as to the very narrow issue as to the relationship be 
tween general increases provided in a schedule filed by the railroads and hold 
downs contained in the same schedule. Moreover, reparations referred to would 
not be as now awarded. Damages for charging unjust and unreasonable rates 
as those terms are now understood and applied would not be adjudged, but in 
stead the Commission would be called upon to estimate and order a refund of 
what the management under this amendment might take over and above what 
they had thought necessary to take for “sound credit, attract equity capital, take 
advantage of technological developments, and advance and improve the art of 
transportation.”’ Such a test would be as indefinite as it is poetic. 

Some of the witnesses have urged what they call time lag as a reason for the 
support of S. 2518. One witness at page 1441 of the record speaks of delay by 
the Commission as intolerable. Actually, when railroad costs commence to rise 
unduly in relation to revenues, the railroads can curtail expenditures for mainte 
nance and for many other purposes, and hence can wait longer for a price or rate 
increase than other industries, a larger proportion of whose expenses are immedi 
ate and nondeferable. For example, a railroad can wait for a rate increase, with 
out any permanent ill effects, much longer than a carrier by highway. 

For such interest as it may have, there is set forth below an outline of the 
history of the postwar general rate-increase proceedings before the Commission: 
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Postwar general rate increase proceedings 


Approxi 
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While we are of the view that the bill proposed should not be enacted, it may 
be that the Congress will feel that there should be some statutory rule for the 
guidance of the Commission. The subjoined proposed amendment is drafted in 
a spirit of helpfulness to the committee in such a contingency, and not in the 
belief or as a suggestion that such legislation is necessary. But it does contain 
certain safeguards that we consider essential. 

“Sec. 15b. Whenever it shall appear to the Commission that any common 
carriers subject to any part of this act are about to incur increases in their operating 
expenses of such size and nature as to render the revenue from their existing 
rates, fares, or charges insufficient to enable them to provide adequate and efficient 
transportation service under honest, economical, and efficient management upon 
a showing of an immediate and urgent need for expedited action in the public 
interest, the Commission with or without a hearing and with or without the making 
of a report may authorize such carriers to file a schedule or schedules making such 
general increase in their rates, fares, or charges as in its judgment are necessary 
to enable them to provide adequate and efficient transportation service, subject 
to such conditions as it may deem desirable. Such schedule or schedules shall 
take effect not less than 30 days after posting and filing, notwithstanding the 
existence of any unexpired orders of the Commission, and may be in substantiall) 
the form which has been generally followed in making general increases in rates, 
fares, and charges, conformable to rules to be prescribed by the Commission for 
the publication of schedules under this subsection. To the extent necessary to 
effectuate their establishment, the rates, fares, and charges as increased by the 
said schedule or schedules may be temporarily relieved from the provisions of 
section 4 of this part. Such rates, fares, aad charges shall not be deemed to have 
been prescribed by the Commission but shall be subject to investigation by it 
upon complaint or on its own motion and to such action as, after hearing, it may 
consider proper under other provisions of this act applying to the determination 
of lawful rates.” 
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Three members of the Commission are of the view that no legislation whatso- 
ever should be considered at this time along the line proposed in 8S. 2518. It i. 
their belief that under the provisions of the act without any further amendment, 
the Commission can expedite the hearings and determination in advance rate 
cases as rapidly as is required by the public interest. One of these three Com- 
missioners is setting forth his views in a separate expression attached hereto. 

All members of the Commission join in recommending against the repeal or 
the rewriting of paragraph (2) of section 15a as proposed in S$. 2519. 

Sincerely yours, 
CriypbE B. AITCHISON, 
Acting Chairman. 





STATEMENT OF J. HapEN ALLDREDGE, CoMMISSIONER, INTERSTATE COMMERCE 
Commission, Contarnine His SEPARATE VIEWS 


I do not agree fully with the views expressed in the letter of the majority of 
the Commissioners relative to S. 2518. 

It is my position, based upon compelling evidence gained from my own per- 
sonal experience, that no change of any kind in the law with respect to the initia- 
tion of rates is necessary or desirable; that it is in the interest of both the railroads 
and the public to subject proposals for general increases in the transportation- 
rate structure of the country to an adequate preexamination by the Commission 
before they become effective, and that the Commission already has sufficient 
latitude under the law to adjust its procedure to meet the exigencies of an) 
given situation. 

There are many outstanding orders affecting rates, some of wide scope, which 
were made upon adequate records and designed to prescribe maximum rates, to 
correct maladjustments, or to remove proven discrimination, prejudice, or prefer 
ence. Large business investments may well have been made on the strength of 
such orders or substantial rights otherwise accrued. I do not believe these 
orders should be disturbed without adequate consideration beforehand. 

Any proposal to change the procedure of the Commission presents a serious 
question because it has been developed over a period of 65 years under the com- 
mand of the statute that ‘““The Commission shall conduct its proceedings under 
any provision of law in such manner as will best conduce to the proper dispatch 
of business and to the ends of justice.” The Congress has only recently enacted, 
after long and careful consideration, a code of laws, known as the Administrative 
Procedure Act, designed to standardize the procedure before all regulatory agen- 
cies and to assure to each and every litigant a fair hearing and adequate oppor- 
tunity to present his views in matters affecting his rights and interests. This law 
followed in substantial measure the procedure which the Interstate Commerce 
Commission had evolved over the years. 

The fact should not be overlooked, in my judgment, that when the establish- 
ment of the Interstate Commerce Commission was under consideration by Con- 
gress in the 1880’s a fear was generally expressed, particularly by the railroads, 
that such an agency would run roughshod over recognized legal formalities and 
would deprive those subject to its jurisdiction of their full constitutional protec- 
tion. These fears proved groundless, however, largely because of the care and 
intelligent direction with which the procedure of the Commission was fashioned 
under the statutory mandate. 

This procedural system, it should be said, was built up on the theory that both 
the carriers and their patrons have certain rights as well as obligations and re- 
sponsibilities, and that both should be accorded fair treatment. 

The bill before the committee proposes to change the established procedure— 
not for both patrons and railroads, but only for the railroads. Any one-sided 
change in established procedure would run a serious risk of unbalancing the re- 
spective equities of railroads, on the one hand, and shippers and travelers on the 
other which it might take years to correct. 

My objections to 8. 2518 are more specifically set out below: 


‘I 


This bill, if enacted into law, would introduce a disturbing and disintegrating 
influence in the field of railroad regulation. The pyramiding of general rate in- 
creases, overriding as it would many important outstanding orders of the Com- 
mission, without any degree of preexamination permissible under this proposal 
would render the whole transportation rate structure suspect, even under the 
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power to make revisions, and would inevitably build up in the mind of the rate- 
paying public suspicions ‘and resentment. 


II 


The language in this bill intended to authorize examination of the rate structure 
after rates have been increased is, in reality, a limitation upon the Commission’s 
existing rate powers. The Commission presently has more authority under the 
act to investigate and revise the rate structure than this bill exte nds. The mere 
time consumed in effecting adjustments would also place many shippers in a 
difficult and insecure position. Any such examination would require a full hearing, 
at which many complaints against the rates being charged undoubtedly would 
have to be considered. It is not unlikely that the amount of detailed evidence 
to be received would exceed, in the aggregate, the volume of the testimony in 
recent rate-level proceedings. At best, shippers would be without protection for 
at least many months. The uncertainty which shippers feel while rate increases 
are pending before the Commission would be less than that felt while rates are 
undergoing post-examination. The only redress for grievances suffered by 
shippers in this period would be through the medium of reparation, and this is not 
authorized by 8. 2518. The bill as originally drawn and as amended does not men- 
tion unreasonable rates in an individual sense; its condemnation of discrimination 
falls far short of that embodied in section 3 (1) of the act; but, more importantly, 
the language of the bill is prospective in tenor and scope, which would exclude the 
idea of reparation or any other form of retroactive application. 


Ill 


The prevailing general harmony between Federal and State regulation of 
railroad rates which Congress, after long and painstaking investigation, pioneered 
in the Transportation Act of 1920 would also be seriously disturbed if this bill 
should become a law. The States would have no justifiable grounds in the future 
for cooperating in the prompt effectuation of increases on intrastate traffic to 
correspond with those made on interstate traffic as they now have, and have had 
since 1920, under cooperative procedure with the Interstate Commerce Com- 
mission. It is true, of course, that this cooperation has not been 100-percent 
effective, but it has been beneficial. 

The States must be reckoned with in assuring the rail carriers adequate revenues, 
not only because they control directly 15 to 20 percent of railroad revenues, but 
also because of the competition between interstate and intrastate routes for the 
movement of traffic. In many instances, the interstate rates could not be effec- 
tively increased until the rates over competitive intrastate routes were likewise 
increased. Examples are rates between New York City and Buffalo, N. Y., or 
between Memphis, on the one hand, and Chattanooga, Knoxville, and Bristol, 
Tenn., on the other. The findings required as a prerequisite to the exercise of 
Federal control over intrastate rates cannot be made without a hearing by the 
Interstate Commerce Comniission. Some railroads have expressed concern also 
over delays which they have experienced in securing general increases in intrastate 
rates, 

IV 


This bill would destroy the logical foundation upon which the grant of immunity 
from the antitrust laws was extended to the railroads (and other common carriers) 
in 1948 through the passage of the Reed-Bulwirkle law, now section 5a of the 
Interstate Commerce Act. That law rests—at least, in substantial measure—on 
the theory that adequate regulatory controls are provided and exercised over 
transportation rates. S. 2518 would weaken such controls to a serious degree. 


V 

Much has been said about the Commission’s substituting its judgment for that 
of management as to the revenue effects of proposed increases in rates. The fact 
is that the Commission has always given the carriers considerable leeway in this 
respect, as is shown by repeated references in its decisions to the possibility that 
given rates may have to be reduced from the authorized level to enable the rail- 
roads to hold traffic against competition. 

The issue the railroads have raised is bound up, however, with other considera- 
tions. As is shown by the mention in S. 2518 of “the best available estimates of 
revenues and expenses * * * covering the 12-month period following such 


Y6736— 73 








1158 DOMESTIC LAND AND WATER TRANSPORTATION 


certification,” forecasts of revenues and expenses are required to enable determin.- 
tion of what net railway operating income or rate of return will be forthcomin, 
under given increases. As past proceedings have shown, experts, including tho-o 
connected with railroads, disagree, often greatly, in their forecasts. The questions 
are largely economic and necessarily involve matters which lie outside the tran -- 
portation field. Railroad officials and employees are not the only experts in suc); 
matters and cannot expect shippers and other elements of the public to accept their 
forecasts as necessarily sound. The process of weighing diverse views is conducive 
to better results. In any event, provision is made for Commission determinatio 
of whether the rates as increased by the railroads ‘will produce revenues in excess 
of those necessary,” etc. The final responsibility is the Commission’s and it 
would have to review the same factors as the railroads considered. The earriers 
would be exchanging an immediate advantage for the uncertain outcome of such 
a review. In any event, all this requires some type of hearing and adequate 
analysis of such rate proposals. 
J. HADEN ALLDREDGE 


Lerrer From CHARLEs F, BRANNAN, SECRETARY OF AGRICULTURE 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., April 15, 1952 
Hon, Epwin C, Jounson, 
Chairman, Committee on Interstate and Foreign Commerce, 
Jnited States Senate. 

Dear Senator Jonnson: Both prior to and since the public hearings which 
started before your committee March 3, 1952, vou have very kindly transmitted to 
me for comment thereon a number of bills and substitute bills to amend the Inte: 
state Commerce Act. 

In heretofore acknowledging some of these bills a brief commentary was ma‘: 
with respect to a few of them and on March 25, 1952, witnesses for the Department 
appeared before your committee and testified at length on S. 2357, S. 2362, 
8. 2518, and 8. 2519, which bills are considered of utmost importance to agricul- 
ture. At that time you granted the privilege of submitting additional commen 
either orally or by written statement. 

Several of the four bills referred to have since been the subject of single or mul- 
tiple amendments; also a few original bills which were not directly transmitted 
by vou, are also of interest to the Department. 

The purpose of this communication is to offer additional comment on the fou 
bills enumerated above, in the light of the amending substitutes thereto, and to 
submit on behalf of the Department a statement of views and position on other 
bills presently of record. 

* 7 o ~ * * * 

S. 2518.—We have already offered testimony in opposition to this bill. 

S. 2518, Amendment, March 25, 1952.—In this amendment four sentences 
added to the original bill are designed to place the burden of proof of reasonab|e- 
ness of rates upon the carriers, where it is under the existing law. This is a: 
improvement but the entire bill is still objectionable for reasons stated in our 
oral testimony. 

S. 2518, Amendment, April 1, 1952.—This amendment eliminates most of the 
objectionable features in the original bill, but it retains the purpose of the origina! 
bill which is to expedite the handling by the Commission of general revenue cases 
As pointed out in our testimony the Commission is already acting expeditiously i 
these matters and we doubt the wisdom of placing specific time limits upon tlic 
Commission as contemplated by this amendment. 

The proviso on page 3 of this amendment would authorize carriers without 
Commission action to make refunds of charges in excess of those found reasonable 
by the Commission subsequent to its interim order. This protection of the 
shipper seems to be desirable and the proviso would also relieve the Commissio: 
of the burden of processing innumerable claim actions. 

We are somewhat puzzled by designation of ‘section 15c’”’ and reference made 
to “section 15b”’ in the amendment since there is no “section 15b’”’ in the presen' 


act. 
S. 2519.—We have already offered testimony in opposition to this bill. 
* . * * 


* * * 


Cuar_es F. BRANNAN, Secretary 
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STaTEMENT OF Hoyt 8. Happock, Exrecutive Secretary, CIO Maritimz 
CoMMITTEE 


CIO Maritime CoMMITTEE, 
Washington 3, D. C., April 14, 1952. 
Hon, Epwin C. JouHnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear SENATOR Jonnson: The CIO Maritime Committee had intended to 
appear before your committee with prepared testimony pertaining to Senate bills 
2742, 2748, 2744, 2745, 2751, 2752, 2753, 2754, 2352, 2781, 2518, and 2519. 

Because our testimony was not completed by the end of your hearings, we 
were unable to submit our detailed views on these bills. However, after reading 
the testimony of the representatives of the American Waterways Operators, Inc. 
and of the Mississippi Valley Association, we conclude that most of our material 
would have been repetitious. At this time we wish to state that our views 
largely coincide with those of the above-mentioned organizations. 

The CIO Maritime Committee strongly supports the national transportation 
policy of the Interstate Commerce Act which states as follows: 

“It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation ot all modes of transportation subject 
to the provisions of this act, so administered as to recognize and preserve the 
inherent advantages of each; to promote safe, adequate, economical, and efficient 
service and foster sound economic conditions in transportation and among the 
several carriers; to encourage the establishment and maintenance of reasonable 
charges for transportation services, without unjust discriminations, undue pref- 
erence or advantages, or unfair or destructive competitive practices.” 

We are greatly disturbed by the attempt of the railroads to kill off water com- 
petition by establishing discriminatory rates whenever water competition exists. 
For example, the railroad rate for transporting manufactured iron and steel prod- 
ucts over the 1,329 miles from Pittsburgh, Pa., to Houston, Tex. is $21 a net 
ton (water competition). To transport the same products over the 1,299 miles 
from Pittshurgh to Waco, Tex. the railroads charge $28.20 a net ton (no water 
competition). The railroad rate is $17.60 a net ton to ship these products from 
Chicago, Ill. to Houston, Tex. (water competition), while it is $25.20 a net ton 
from Chicago to Waco, Tex. (no water competition). 

The reason for the wide discrepancies in rates is that the railroads have water 
carrier competition from Pittsburgh and Chicago to Houston, but none to Waco. 
These are only two of the many examples we could give on the discriminatory 
rate practices of the railroads. 

The railroad practices of setting rates on what the traffic will bear without 
regard for actual costs is dangerous to the shipper, consumer and to our national 
economy. This practice is based on charging rates below full-cost levels whenever 
water carrier competition exists and the charging of exorbitant rates in trades 
where no water competition exists. This is done in order to kill the water carrier 
competition which would then result in the sharp increase of railroad rates. 

It is clear that shippers who do not have water transportation available are 
required by the railroads to pay exorbitant prices for transportation. This they 
must do to permit the railroads to try and destroy water competition. There 
are undoubtedly practices being carried on by all forms of transportation which 
are destructive of our national transportation policy. Practices which are not 
in the interest, convenience and necessity of the American public should be 
stopped. The national transportation policy would correct these malpractices if 
properly administered. The long history of railroad domination of the ICC 
makes it necessary that Congress delve into the malpractices and take appro- 
priate steps to stop them. 

Your committee should refuse to favorably report the bills that would enable 
the railroads to take greater advantage of shippers and the American consumer. 
Instead, we are hopeful that you will decide to investigate the reasons why the 
railroads or any other transportation media are now permitted to violate the 
national transportation policy as established by Congress. 

Sincerely yours, 
Hoyt 8. Happock, 
Executive Secretary. 
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STATEMENT OF CraArues E, Biatne & Son, Trarric MANAGERS, PHOENTX, Ariz. 


S. 2518 proposes to amend the present act, relating to the railroads, by inserting 
after section 15a thereof a new section, 15b, reading, in part, as follows: 

“Sec. 15b. Whenever any common carriers subject to this part, acting b) 
regions, districts, or other appropriate groups (or any express company or sleeping- 
car company acting individually), shall certify to the Commission that they 
have incurred, or are about to incur, increase in wages, costs of materials, or 
other expenses, and that the best available estimates of revenues and expenses 
(including such increases) covering the 12-month period following such certifica- 
tion indicate that, as a result of said increases, a general increase in rates, fares, 
or charges for the transportation of passengers or property, or both, as set forth 
in said certificate, is necessary to permit said carriers, under honest and efficient 
management, to earn revenues sufficient to enable them to provide, in the interest 
of the Nation and the general public, adequate and efficient service, establish 
and maintain sound credit, attract equity capital, take advantage of technological 
developments, and advance and improve the art of transportation, it shall be 
lawful for such carriers to file a schedule or schedules effecting such general 
increase in rates, fares, or charges for the transportation of passengers or property, 
or both, to take effect not less than 30 days after such filing, notwithstanding 
the existence of any unexpired orders of the Commission.” 

Thus, under the foregoing provisions of S. 2518 the railroads, express company, 
and sleeping-car company, acting alone or in collusion with their employees 
and/or those furnishing them equipment, materials, and supplies, would usurp 
the rate-making provisions of the act, now administered by the Commission in the 
interest of the public. Apparently the sponsors of this bill greatly dislike the word 
“economical”? now appearing in the National Transportation Policy and section 
15a (2) of the act which charges the carriers with honest, economical, and efficient 
management. From the foregoing it will be observed that the framers of this 
bill have omitted ‘economical’. That is not all. 

Under the further provisions of the bill both the Commission and the public 
are denied any substantial protection whatsoever under the rate-making provi- 
sions, sections 1, 2, 3, 4, 6, and 15 of the act. The schedule or schedules naming 
the increased rates, fares, and charges established under the proposed authority 
above quoted, (1) may be filed without regard to the Commission’s rules governing 
tariffs, (2) may violate section 4 of the act and (3) would not be subject to the 
suspension or deferment of the effective date by the Commission, as now author- 
ized by law. 

While after such schedule or schedules become effective the proposed bill pro- 
vides that they shall be subject to investigation by the Commission upon com- 
plaint, or on its own motion, and to such action by the Commission as, after 
hearing, it may determine to be proper under other provisions of the act, the 
relief authorized is so closely circumscribed that in practical operation the public 
could not derive any benefits therefrom. 

The bill further provides that if in any such investigation the Commission, after 
full hearing, shall determine that any rates or charges published in the schedules 
established as above authorized, are unjustly discriminatory or unduly preferential 
of or prejudicial to any class or classes of shippers or traffic, because of exemptions 
or variations from the increase made in rates and charges generally, or shall de- 
termine that the rates, fares, or charges published in such schedule or schedules 
will produce revenues in excess of those necessary to enable the carriers, under 
honest (but not necessarily economical) and efficient management, to do the 
numerous things specified in the above-quoted provision of the bill, it may, by 
appropriate order, require that such schedule or schedules be modified to the 
extent determined by it to be necessary to remove such unjust discrimination or 
such undue preference or prejudice, or to produce any such excess revenues, or 
both. 

Thus, the Commission would have no authority to enter into an investigation 
respecting the resonableness per se under section 1 of any single rate, fare, or 
charge or the rates on any commodity or group of commodities. Moreover, the 
authorized investigation of the Commission respecting unjust discrimination or 
undue preference or prejudice is restricted to the sole instances of ‘“‘exemptions 
or variations from the increase made in rates and charges generally” and the 
relief, if any, which the Commission could give, is limited to instances in which 
the rates, fares, and charges ‘‘will produce revenues in excess of those necessary 
to enable the carriers, under honest and efficient (but not necessarily economical) 
management,’ to do the numerous things, including the advance and improve- 
ment in the art of transportation, set forth in the above-quoted portion of the bill. 





Th 
Ther 
rates 
or we 
withe 
to tl 
as a 
for re 
Th 
the s 
forws 
of th 
shipp 
of ab 
Th 
Cong 
We 
Fore’ 
Th 








LET 


Hon 


M 
amo 
2518 
othe 
this 

M 
youl 
men 
the 
mat 
thir 
wou 
the 
chal 

mig 

7 

the 
hav 
in { 
mis 
the 
shiy 
ear! 
the 
orig 
ma 


In 
ib 


als 
be 





Ariz. 
erting 


ig by 
‘:ping- 
they 
Lis, or 
enses 
tifica- 
fares, 
forth 
icient 
terest 
ablish 
Ogical 
all be 
neral 
perty, 
nding 


pany, 
oyees 
usurp 
in the 
word 
ction 
icient 
f this 


public 
provi- 
amMing 
hority 
rning 
tO the 
ithor- 


1 pro- 
com- 
after 
t, the 

publie 


, after 
-dules 
ential 
ptions 
ill de- 
dules 
under 
o the 
yy, by 
o the 
ion or 
es, or 


ration 
re, or 
r, the 
ion or 
ptions 
d the 
which 
ASSArV 
nical) 
yrove- 


e bill. 


DOMESTIC LAND AND WATER TRANSPORTATION 1161 


The mere statement of the situation condemns as wholly uptenable 8S. 2518. 
Thereunder the railroads and their allies could and would establish increases in 
rates, fares, or charges upon the mere filing of certificate that they had incurred 
or were about to incur increases in wages, costs of materials, or other expenses, 
without any hearing whatsoever. Yet the bill would deny equal treatment 
to the shipping public. It not only requires full hearing by the Commission 
as a prerequisite to any relief in the public interest, but so restricts the grounds 
for relief as to render any relief impotent. 

The adoption by the Congress of this railroad bill would automatically require 
the same provisions governing the motor carriers, water carriers and freight 
forwarders, and would be tantamount to the repeal of the rate-making sections 
of the act governing all forms of transport for hire. Moreover, so far as the 
shipping public is concerned, the enactment of 5S. 2518 would be the equivalent 
of abolishing the Commission. 

The Commission has made no recommendations in its annual reports to the 
Congress on which 8. 2518 finds support. 

We will adduce evidence before the Senate Committee on Interstate and 
Foreign Commerce accordingly. 

Therefore, we recommend that our principals vigorously oppose 8. 2518. 


= 


Lerrer From Frank L. Yates, AcTING COMPTROLLER GENERAL OF THE UNITED 
STATES 
WASHINGTON, April 25, 1952. 
Hon. Epwin C. JoHNson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

My Dear Mr. Cuarrman: I have vour letter of April 11, 1952, enclosing, 
among others, a copy of the third amendment (in the nature of a substitute) to S. 
2518, Eighty-second Congress, ‘to amend the Interstate Commerce Act, and for 
other purposes,’” and inviting any comments I may care to offer concerning 
this proposed bill. 

My letters of February 15, 1952, April 11, 1952, and April 17, 1952, in reply to 
your requests of January 25, 1952, March 27, 1952, and April 2, 1952, for com- 
ments on 8. 2518—original bill and two substitute bills, respeetively—stated that 
the General Accounting Office had no special information relative to the subject 
matter of the proposed legislation. The objectives of the original bill and of the 
third amendment appear to be substantially the same, but the third amendment 
would vest in the Interstate Commerce Commission, rather than in the carriers, 
the authority to determine the amount of any general increase in rates, fares, or 
charges, and to attach to its order authorizing the increase such conditions as it 
might deem desirable. ‘ 

This office has received no additional information on the subject since making 
the above-mentioned reports, and the proposed legislation, apparently, would 
have no direct effect upon the functioning of this office. However, the provision 
in the third amendment, vesting authority in the Interstate Commerce Com- 
mission to determine the amount of the general increase, would seem to afford 
the carriers any necessary relief and to obviate any necessity on the part of the 
shipping public for entering into lengthy litigation before the Commission if a 
‘arrier determined increase proved excessive. Thus, upon general principles 
the enactment of the third amendment would.seem preferable to that of the 
original bill. Other than the above, I have no comments or recommendations to 
make with respect to the enactment of 8. 2518. 

Sincerely yours, 
FRANK L. YATEs, 
Comptroller General of the United States. 


(Nore.—Frank A. Leffingwell, secretary-treasurer, the Texas 
Industrial Traffic League, filed a statement in opposition to 8S. 2518; 
it will be found in the hearings on S. 2754 for April 9. 

(Kenneth L. Sater, counsel, Ohio State Industrial Traffic League, 
also submitted a statement including opposition to S. 2518; this will 
be found under S. 2349, following the April 9 hearings. 

(L. C. Salter’s letter to Senator Sparkman concerned S. 2518 
and will be found in the hearings on S. 2362 for April 9.) 
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S, 2519, a Bill To Amend the Railroad Rate-Making Rule 
of the Interstate Commerce Act 


[S. 2519, 82d Cong., 2d sess., by Mr. O’Conor, Mr. Magnuson, Mr. Bricker, and Mr. Capehart] 


A BILL To amend section 15a of the Interstate Commerce Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 15a of the Interstate Commerce Act, 
as amended, is further amended by deleting paragraph ‘‘(2)”’ thereof and substi- 
tuting the following: 

(2) The Commission’s power to prescribe just and reasonable rates shall be 
exercised in such manner as to enable the carriers under honest and efficient 
management to earn, as nearly as may be, sufficient revenues to provide, in the 
interest of the Nation and the general public, adequate and efficient service 
establish and maintain sound credit, attract equity capital, take advantage of 
technological developments, and advance and improve the art of transportation, 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 3, 1952. 

The committee met, pursuant to call, at 10 a. m., in the caucus room, 
Senate Office Building, Washington, D. C., Senator Edwin Johnson 
of Colorado (chairman), presiding. 

Present: Senators Johnson of Colorado, O’Conor, Tobey, Capehart, 
and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation; and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF EDGAR §S. IDOL, GENERAL COUNSEL, AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Mr. Ipou. On its face, this bill, S. 2519, has no necessary effect 
upon for-hire motor carriers, and it appears that its principal purpose 
is to direct the Interstate Commerce Commission to allow rail carriers 
more latitude in exercising their own judgment as to the level of rates 
required to successfully operate their businesses. We do not believe 
that any proper objection can be registered to a change in the law, 
of this general nature. 

But the bill would delete paragraph 2 of section 15 (a) of the Inter- 
state Commerce Act, which now requires the Commission to give ‘‘due 
consideration, among other factors, to the effect of rates on the move- 
ment of traffic.’”’” This is the only language in part I of the Interstate 
Commerce Act which directs or requires the Commission to give effect 
to ‘value of service” as an element in rate-making. 

1163 
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From the inception of rate regulation, value of service has playe 
an important part in determination of rate levels on particular com- 
modities. Generally stated, the value of service theory assumes that 
low-rated commodities can move freely in interstate commerce only 
if rates are established at minimum reasonable levels. Under such 
rates, it is assumed that carriers will not be able to earn the full meas- 
ure of a reasonable profit, and that this deficit in profits must be made 
up by relatively higher rates on higher valued commodities, which can 
bear higher rates and still move freely. 

Motor carriers are opposed to elimination of the value of service 
theory in rate-making. It is an element of the greatest importance in 
classification ratings, and has a very decided bearing on revenues from 
the transportation of small shipments, which are an important segment 
of motor carrier business. If the committee approves S. 2519, we 
urge that it be amended to preserve the present directive to the Com- 
mission that it give consideration to the effect of rates on the move- 
ment of traffic. 

That completes discussion of the bills on which I am currently 
prepared. You have announced there are two or three bills not 
previously announced, not covered by your original notice, we would 
like to make statements. 

The CuarrMan. We will be glad to give you copies of those bills 
which came in late. We would be happy to have your reactions. 

Mr. Ipou. Thank you, sir. I do have copies. Your staff has 
already furnished them to me. 

Senator Brickser. | want to commend Mr. Idol on the discussion 
I have read it in advance. 

Mr. Ipou. Thank you, sir. I appreciate that. 

The Cuarrman. Thank you very much. Tomorrow we will have 
Mr. John Lawrence of the American Trucking Associations, and Mr. 
Chester Thompson, president of the American Waterways Operators 
Inc. We will meet in our regular committee hearing room in the 
capitol at 10 o’clock. 

(Whereupon, at 1:45 p. m. the meeting was adjourned, to reconvene 
at 10 a. m., Tuesday, March 4, 1952.) 





Unrrep Srares SENare, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, March 5, 1952 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, Tobey, and Bricker 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. The existing rate-making clause, section 15 (a) of the 
Interstate Commerce Act, ‘has become a pious prec ept little recognize . 
in actual practice. Should S. 2519 become the law of the land and 
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have due regard on the part of the Commission in its functions, the 
rail carriers would be enabled to assume their proper place in the 
Nation’s economy. 

Substantial earnings are required to bring about possible economies 
through increased investments. Such economies are unobtainable 
under existing rates of return which operate against the public interest. 

It is our belief that S. 2519 should pass. 

The CHatrMAN. Any questions? 

Senator Bricker. No questions. 

The Caarrman. Senator Tobey. 

Sentor Tosry. No questions. 

The CuatrMan. Inspite of our many differences, Mr. Hood, I must 
say, in all truthfulness, that you have made a very interesting and 
helpful witness. 

Mr. Hoop. Thank you, Mr. Chairman, and all members of the 
committee. I enjoyed being here. 


Unitrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Thursday, March 6, 1952, 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, McMahon, O’Conor, Hunt, 
Tobey, Capehart, Bricker, and Kem, 

Also present: Senator Jenner, of Indiana; E. R. Jelsma, staff 
director of Subcommittee on Domestic Land and Water Transporta- 
tion; and F. J. Keenan, assistant clerk of the committee. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIREC- 
TOR, AMERICAN FARM BUREAU FEDERATION 


(This testimony was presented in conjunction with testimony on 
S. 2518 and will be found in the hearings on that bill for March 6.) 


STATEMENT OF WALTER S, FRANKLIN, PRESIDENT OF THE 
PENNSYLVANIA RAILROAD CO. 


Mr. FranKuin. Coming now to S. 2519, I should like to say that the 
third conclusion which I have drawn from my participation in the rate 
cases of the last 6 years is that the level of railroad rates has been 
artificially depressed in relation to the price level of the rest of our 
economy and is in fact totally out of adjustment today with the rest of 
the economy. Thus the Wholesale Price Index of the Bureau of 
Labor Statistics, based on the year 1913, stood in 1941 at 125.07, 
while railroad freight rates per ton-mile, calculated on the same basis, 
stood at 128.26, a substantially comparable figure. However, since 
1941, the Wholesale Price Index has been steadily mounting, and in 
1950 stood at 231.38, while railroad rates in that year had risen only to 
182.30. This is a striking disparity which illustrates my statement 
that today the railroad freight rate structure is completely out of 
adjustment with the general price level of the economy. However, 
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the cost of the things which the railroads must buy and the level of th 
wages which they must pay have risen in accord with the genera! 
upward movement of the economy as a whole and the railroads have 
been caught in the jam created by the disparity between the genera! 
price level and the level of their own rates as held down by the Inter 
state Commerce Commission. 

As a result of this disparity, the cost of railroad freight transporta- 
tion has been steadily declining i in relation to the cost of other goods 
and services. Thus in the year 1939 the ratio of railroad freight rates 
to the wholesale value of commodities transported was 8.43 percent, 
while in September 1951 it has declined to 5.7 percent. To that extent 
railroad freight service is today cheaper to the consumer of the service 
at the expense of holding railroad earnings down to the starvation 
point. 

This plain and obvious statistical fact about which there can be no 
dispute should be a sufficient answer to one of the considerations whic): 
has apparently been most influential in preventing the Interstate 


Commerce Commission from permitting the railroads to raise their 


rates by a sufficient amount to meet their increased costs. 

The consideration to which I refer is the fear which the Commission 
has expressed in all the rate cases since the war that if the railroads 
raise their rates to the point which they deem necessary to meet their 
costs, they will lose business and thus defeat their objective. The 
traffic officers of the railroads are more anxious not to lose business 
than the Commission could possibly be. They believe that with their 
practical knowledge of the traffic situation they are fully in a position 
to judge how high they can put their rates without losing business or 
reducing their total revenue. The Commission has no such practical 
day-to-day contacts with the shipping public. Accordingly, it has 
no such basis for an informed judgment on this subject as the railroad 
traffic officers possess. The railroad industry believes, and on the 
basis of my experience I think its belief is correct, that one of the 
principal reasons why it has been unable in the last 6 years to obtain 
adequate rate increases from the Commission is because the Com- 
mission insists on substituting its own judgment for that of experi- 
enced railroad traffic officers on the question of what rates will move 
traffic and what rates will lose traffic. 

Senator Tosry. That weakness isn’t peculiar to the Interstate 
Commerce Commission, but to every commission down here. There 
are men who know the business and are experts on it. But fly-by- 
nights come in and are heeded. 

Mr. FraNnKuIN. That’s a very important point, Senator Tobey. 
I would like to suggest that this is properly not a question for the 
Commission’s determination, because it has no means of determining 
on a practical basis. Consequently it acts on wholly inadequate and 
speculative information and the result is that it has held railroad rates 
to a depressed level far out of adjustment with the general price 
level on which other goods and services move freely in the market 

I would like to summarize what I have said by stating that in my 
opinion the principal problem that the railroads face today really 
consists of two problems in one. First, is the great inflation in cost 
of operations that has occurred both in wages and in the cost of ma- 
terials, which is not peculiar to the railroad industry but prevails in 
our entire economy, and the second is the inability of the railroads 
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to set their own prices and raise them fast enough to cover the in- 
creases in costs as they occur. Thus in the case of the Pennsylvania 
Railroad our added costs for wages in the year 1951 were $63 million 
and our increased cost for materials and supplies was $20.5 million 
a total of $83.5 million over what they would have been at the July 1, 
1950, level. To offset this we have received only $39.5 million from 
increased rates-—freight, mail, passenger, all kinds of increases that 
we have been able to obtain from the Commission. 

So we have a hole or gap there of $44 million to make up. We have 
managed to keep from being engulfed in that hole only as a result of 
three things: First, somewhat increased volume; secondly, constantly 
increasing efficiency of operation; and thirdly, economies, many of 
which may not be entirely sound in the long run but which have been 
absolutely necessary in our present situation. Every other industry 
which is faced by cost increases of the kind that we have had to meet 
in the last 6 years has been able to adjust its prices to increased costs 
without undue delay. Even since the enactment of the Price Control 
Act industries subject to the Office of Price Stabilization which have 
met with a cost increase have been able to go before that body and 
obtain the necessary increases in their prices in from 3 to 4 weeks’ 
time. As I have pointed out above, it has taken the railroad industry 
from 8 to 12 months during the entire period since 1946. This is why 
the index of railroad freight rates is lagging in 1950 at 182, while the 
general Wholesale Price Index has risen to 231, as I have already 
pointed out. 

*” * * cS * a‘ * 


Mr. Franxutn. I should now like to turn again to S. 2519, the 
second of the two bills in support of which I am appearing. S. 2518 
is directed, as I have pointed out, to the time lag in the Commission’s 
decisions—in other words, it is directed to what may be called the 
“too late” reason for our difficulties. 

S. 2519, to which I now turn, is directed to a different point, which 
I have already mentioned in this statement, and which may be 
described as the “‘too little” phase of the railroads’ problem. I stated 
a little while ago, in discussing the fact that the Commission holds rate 
increases to below the amount actually needed, that one reason for 
this is the Commission’s fear that if the railroads raise their rates to 
the point which they deem necessary to meet their costs, they will lose 
business and thus defeat their objective. 

In other words, the Commission substitutes its own judgment for 
that of the railroad traffic officers on the question of what rates will 
move traffic and what rates will lose traffic. I stated that, in my 
opinion, this is properly not a question for the Commission’s deter- 
mination, and the purpose of the bill which I am now discussing, 5.2519, 
is expressly to remove that question from the Commission’s determina- 
tion and obtain a congressional declaration to that effect. 

The way in which S. 2519 seeks to accomplish this objective is by 
an amendment and restatement of the so-called rate-making rule 
contained in section 15a of the Interstate Commerce Act. The 
present form and language of that section provides that the Com- 
mission, in exercising its powers over rates, shall give consideration, 
—— other factors, to the effect of the rates on the movement of 
traffic. 
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This language is the basis on which the Commission relies in sub- 
stituting its judgment for that of the railroads on questions of traffic 
volume and of whether or not rate increases proposed by the railroads 
will lead to the loss of traffic. 

Accordingly, the principal objective of 5. 2519 in amending section 
15 (a) is to eliminate this language and thereby remove the supposed 
basis for the exercise by the Commission of a power which leads it 
to reduce unnecessarily the rate requests of the railroads on grounds 
which it is not properly competent to judge. 

As I said before, the traffic officers of the railroads are more anxious 
not to lose business than the Commission could possibly be, and are 
much better informed than the Commission can possibly be as to 
what rates will lose traffic or will not. Moreover, as to any traffic 
that would be lost, the shippers are protected by having the com- 
peting agencies of transportation available. 

If adequate rate increases sufficient to meet the railroads’ increased 
costs are to obtain the approval of the Commission, it seems neces- 
sary that the Commission must be deprived, by an amendment of the 
statute, of its power to substitute its traffic judgment for that of the 
railroads. 

This is the principal and most important objective of 5S, 2519. 
However, as can be seen from a reading of the restatement of the 
rate-making rule which it embodies, it also emphasizes for the Com- 
mission’s guidance, certain factors and considerations to which the 
Commission has not given sufficient weight in the past in passing 
upon proposed rate increases. 

These factors, as stated in the bill, are the sufficiency of the pro- 
posed rates to provide revenues which will establish and maintain 
sound credit, attract equity capital, take advantage of technological 
developments, and advance and improve the art of transportation. 
By this language an effort is made to impress upon the Commission 
some of the factors which are absolutely essential if the railroads are 
to stand upon their own feet as sound and financially healthy going 
concerns. 

For this’purpose, it is not enough that they should only be ailowed 
to earn sufficient revenues to pay their operating expenses, taxes and 
fixed charges. If the railroad industry is to continue to play its part 
as a vital “eleme ‘nt in our transportation system and in the economy 
of the country, and is not to become ultimately a drain upon the 
taxpayers, it must be allowed to earn enough to attract the capital, 
including equity capital, which it needs to finance a continuing pro- 
gram of improvements for the benefit of its commercial patrons and 
the national security. 

This means that it must not only be financially able to take ad- 
vantage of technological developments contributed by others, but 
also to experiment and conduct research for the purpose of advancing 
and improving the art of transportation by its own efforts. This is 
accordingly expressly spelled out in the language of the bill. 

We believe that such a direct expression by Congress is necessary 
to impress the importance of these considerations upon the Com- 
mission, which has hitherto seemed too frequently unaware of them. 
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Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 10, 1982. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following was inserted in the record by Senator Johnson of 
Colorado at the close of the days’ hearings:) 


STATEMENT OF F. F. ESTES, TRAFFIC MANAGER, NATIONAL 
COAL ASSOCIATION 


Mr. Estes. S. 2519 would substitute a new paragraph for the 
present paragraph (2) of section 15a of the act. This new language 
would take away from the 1CC much of its present administrative 
discretion with respect to establishment of just and reasonable rates. 
The present requirement that the Commission give due consideration 
to the effect of rates on the movement of traffic would be removed by 
the new language, and emphasis would be placed on railroad earnings 
sufficient— 
to provide in the interest of the Nation and the general public, adequate and 
efficient service, establish and maintain sound credit, attract equity capital, take 
advantage of technological developments, and advance and improve the art of 
transportation. 

This would tie the Commission’s hands, so to speak, so that in 
prescribing just and reasonable rates it could consider only the rev- 
enue needs of the railroads, and since most rail rates must be com- 
petitive, this would mean the revenue needs of carriers as a group. 
Any consideration of the other long-established factors of rate mak- 
ing, if it could be given at all, would be secondary. The Commission 
could no longer consider the effect of rates on the movement of the 
traffic 

Prof. Joel Dean, of Columbia University, has pointed out that the 
heart of all pricing is the appraisal of the effect which the price 
changes have on the buyer. To eliminate this clause is to divorce 
the Commission from any realistic control over rate making. This 
proposal would, in effect, incorporate into law, in one brief para- 
graph, all of the testimony and argument presented by the railroads 
in the many general revenue ex parte proceedings before the Com- 
mission during the last several years, which testimony and argument 
has been rebutted in those cases with that of shippers, State, gov- 
ernmental, and other witnesses who, no doubt, are, or certainly 
should be, equally opposed to the amendment proposed by this bill. 
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Unitep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Monday, March 17, 1982. 


The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado and Senator Bricker of Ohio. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF CHAMPION McDOWELL DAVIS, PRESIDENT, 
ATLANTIC COAST LINE RAILROAD CO., WILMINGTON, N. C. 


Mr. Davis. I now comment respecting S. 2519. 

S. 2519, which would direct the Commission to exercise its power 
to fix just and reasonable rates so as to enable the railroads— 
under honest and efficient management to earn, as nearly as may be, sufficient 
revenues to provide, in the interest of the Nation and the general public, ade- 
quate and efficient service, establish and maintain sound credit, attract equity 
capital, take advantage of technological developments, and advance and improve the 
art of transportation— 
is of vital importance. The italicized portions indicate what is pro- 
posed to be added to the present provisions of section 15a, paragraph 
(2), which is the so-called rule of rate making. 

As will be seen from appendix B, the Interstate Commerce Com- 
mission declined to authorize the full increases in freight rates or 
charges which the railroads had estimated in the four petitions cov- 
ered by Ex partes 162, 166, 168, and 175, they would need. 

The need of the Nation, as a whole, for the most efficient railroad 
service possible is now paramount; to obtain and maintain this re- 
quired efficiency it is necessary— 
to establish and maintain sound credit, attract equity capital, and take advantay: 
of technological developments, and advance and improve the art of transporta- 
tion. 

S. 2519 would direct the Interstate Commerce Commission to take 
these features into consideration. 

S. 2519 contemplates further revision of the rule of rate making 
contained in section 15a of the Interstate Commerce Act so as to 
eliminate the requirement that the Commission must give due con- 
sideration— 
to the effect of rates on the movement of traffic by the carrier or carriers for which 
the rates are prescribed. 

This elimination is almost equally as important as are the additions 
to the objectives intended to be accomplished by the rule of rate 
making. 

The Commission deems it to be its duty to resolve a question whicli 
the judgement of railroad management should be and is in better 
position to evaluate than the Commission, namely, the effect of 
rates on the movement of traffic, which has been interpreted as tlic 
question of whether or not the railroads might price themselves ou! 
of business. 

In every proceeding ta which general increases ia freight rates are 
petitioned for, opponents of the increases sought are ready always to 
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make dire predictions of wholesale diversions of traffic from the rail- 
roads to other forms of transportation, and the Commission in reach- 
ing its conclusions necessarily evaluates such predictions. 

Obviously, however, railroad management, acting simply under the 
basic law of self-preservation, is in better position to determine from 
day to day developments the effect of rates on the movement of a 
particular traffic. 

The language in the rule of rate making which S. 2519 would 
eliminate has provided a fertile field for controversy and has con- 
tributed to the delays which have occurred in general freight rate 
increase cases. 

The Nation and its industry, and consequently its transportation 
requirements, is in a period of rapid development, and in keeping with 
the modern trend there is a pressing need to modernize and streamline 
the processes which must be followed by the railroads to keep rail- 
road revenues abreast of expenses. 

Enactment into law of S. 2518 and S. 2519 will represent a sub- 
stantial step in the right direction and I bespeak early and favorable 
consideration of both bills by the committee and the Congress. 


(Mr. J. H. Parmelee, vice president of the Association of American Railroads 
also testified with respect to 5S. 2519 on this date. This testimony was not segre- 
gated from that on S. 2518 and consequently appears in full in hearings on S. 2518.) 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Thursday, March 20, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado and Senator Bricker of Ohio. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF R. M. DRYSDALE, JR., EXECUTIVE VICE PRESI- 
DENT, FEDERATION FOR RAILWAY PROGRESS, WASHINGTON, 
D. C, 


Mr. Dryspaue. Another bill before you which will help to restore 
earning power to railroad companies—the earning power of any 
business enterprise is, after all, only the measure ‘of its ability to 
produ efficiently the goods and services which people want—is 
S. 2519. This bill simply states that the Interstate Commerce Com- 
mission, in setting or passing upon any rate, must consider the ade- 
quacy of that rate to establish sound credit, attract equity capital, 
permit the utilization of technological dev elopments and advance 
and improve the art of transportation. 

Where businessmen are free to set their prices in accordance with the 
requirements of a free market, these considerations are given almost 
automatic effect in every price quoted. It goes without saying that 
any business which cannot establish sound credit, attract equity 
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capital, take advantage of technological advances and improve its 
products, soon disappears and is replaced by other more vigorous 
enterprises. It is only common sense, then, that the same considera- 
tions should govern the pricing of rail services. Actually, these 
considerations are more important in connection with railway trans- 
portation, since it is so important to our whole economy and to our 
defense. 

No fair-minded person can quarrel with the provisions of S. 2519 
Every intelligent person will support it. 





(Nore.—Subsequently, on March 20, John P. Randolph, general solicitor, Na- 
tional Association of Railroad and Utilities Commissioners, testified on 8. 2519, 
As this testimony was incorporated in his statement on 8. 2518, material relevant 
to 8. 2519 will be found in the hearings on 8. 2518 for that date.) 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, March 21, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Washington, D. C., Senator 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado, Senator Hunt, and Senator 
Kem. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(Nore.—Preceding Mr. Fort, testimony was presented by Mr. Fred G. Gurley, 
ee of the Santa Fe Railroad, who discussed 8S. 2518 and S. 2519 together. 


‘or his remarks on 8. 2519, readers should refer to his testimony found in th« 
hearings on 8. 2518.) 


STATEMENT OF J. CARTER FORT, VICE PRESIDENT AND GENERAL 
COUNSEL, ASSOCIATION OF AMERICAN RAILROADS 


Mr. Forr. I turn now to a brief discussion of S. 2519 which, as | 
have said, would amend the rate-making rule in section 15a of the 
Interstate Commerce Act in such manner as to confirm the intent of 
Congress that railroad earnings should be adequate. 

Section 15a (2) of the act presently reads: 


In the exercise of its power to prescribe just and reasonable rates the Commis- 
sion shall give due consideration, among other factors, to the effect of rates on the 
movement of traffic by the carrier or carriers for which the rates are prescribed; 
to the need, in the public interest, of adequate and efficient railway transportation 
service at the lowest cost consistent with the furnishing of such service; and to 
the need of revenues sufficient to enable the carriers, under honest, economical, 
and efficient management to provide such service. 


Under S. 2519 the rule would be changed to read: 


The Commission’s power to prescribe just and reasonable rates shall be exer- 
cised in such manner as to enable the carriers under honest and efficient manage- 
ment to earn, as nearly as may be, sufficient revenues to provide, in the interest 
of the Nation and the general public, adequate and efficient service, establish 
and maintain sound credit, attract equity capital, take advantage of technological! 
developments, and advance and improve the art of transportation, 
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As I pointed out earlier, one of the factors to which the inadequacy of 
post-war earnings must be attributed is the fact that the rate increases 
pe xmitted by the Commission, even after long delays, have been wholly 
insufficient. Hence, even aside from the matter of delay, present 
regulation has fallen deplorably short of attaining its purpose. It 
has not afforded to the railroads, and thus to the public interest, the 
protection contemplated by the National Transportation Policy. 

The proposed new rule of rate-making, as I see it, seeks in two ways 
to correct the deficiencies in the old. 

First, it would state more affirmatively than does the present 

statute the obligation of the Interstate Commerce Commission to 
exercise its power over the rate level in such a way as to enable the 
railroads to earn adequate revenues, and would redefine the statutory 
standards provided for the Commission’s guidance in that regard, 
spelling out as the measure of adequate carnings those sufficient 
to provide, in the interest of the Nation and the general public, adequate and 
efficient service, establish and maintain sound credit, attract equity capital, take 
advantage of technological developments, and advance and improve the art of 
transportation. 
I do not see as I read that over how anyone could question any of 
those factors. These are factors which are clearly essential to the 
realization of the objectives of the national transport: ition policy, but 
to which the Commission has given insufficient weight in the past. 

Second, S. 2519 would remove from the rate-making rule that 
provision which now directs the Commission, in the exercise of its 
power to prescribe just and reasonable rates, to “give due consider- 
ation, among other factors, to the effect of rates on the movement of 
traffic.” Time and again the Commission has substituted its judg- 
ment as to the effect of rates on the movement of traffic for the care- 
fully considered collective judgment of railroad traffic officers and has 
denied the full increases sought, for the stated reason that higher 
rates than those allowed would in the end produce lesser revenues. 
The full extent of the revenue loss suffered by the railroads as a conse- 
quence of the Commission’s action in overriding the informed business 
judgment of those primarily responsible for the financial well-being 
of the railroads cannot be established with certainty, even in hind- 
sight; but, as Mr. Franklin testified, one of the principal reasons for 
the inability of the railroads to obtain adequate rate increases in the 
last 6 years has been the Commission’s insistence upon the substitution 
of its own judgment for that of experienced railroad traffic officers on 
the question of what rates will move traffic and what rates will lose 
traffic. 

The effect of rates on the movement of traffic is unquestionably a 
matter of greatest concern in rate making, and railroad management 
in the very nature of things wants less than anyone else to see the 
railroads price themselves out of the market. Traffic officers, how- 
ever, with their practical knowledge of the traffic situation based on 
day-to-day contacts with the shipping public throughout the entire 
country, are in a much better position than the Commission can 
possibly be to judge what rates will cause a loss of business or diminu- 
tion of revenue. 

Mr. Chairman, a thing of that kind necessarily involves an element 
of trial and error. We know what moved when rates were advanced 
before and what did not. A thousand circumstances when you take 
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the whole country together, enter into those decisions. The Com. 
mission can reach a determination only on the basis of testimony 
presented to it during rate hearings. As a consequence, when it 
overrules the judgment of railroad management on the question of 
the effect of rates on the movement of traffic, it does so on the basis 
of a record consisting largely of the self-serving declarations of shij- 
pers, notoriously unsatisfactory proof. The Commission is_ too 
prone—as the record conclusively shows—to brush aside manage- 
ment’s judgment in the matter and substitute its own. 

Dearing and Owen, in the Brookings Institution study, National 
Transportation Policy, reach the conclusion (p. 273) that in the 
general rate increase, or revenue, cases decided in the last 30 years 
the Commission— 


* * * has in effect served as the board of directors for the Nation’s railroads 
with respect to generai pricing policies. In performing this function the Com- 
mission has consistently reserved the right to substitute its business judgment 
for that of railroad management. 


They say (p. 276) that it has been the position of the Commission 
throughout, including the important revenue cases of the post-war 
period— 


* * * that it could discharge its statutory standards for maintaining ‘just and 
reasonable” rates through no other process than by weighing the carriers’ revenue 
needs against “the probable effect of increases of the existing rates upon the 
future movement of traffic, as developed by consideration of the ability or 
willingness of individual shipping interests to meet such increased costs.” 


They express the view that ‘‘a larger measure of discretion over 
general pricing policy should be restored to railroad management,” 
and state (p. 374): 


* * * Tf railroad management is to retain any of the essential functions of 


business control, it must be permitted to exercise its own judgment as to how far 
rates can be raised without driving traffic away. It must also be permitted to 
judge what particular type of pricing policy and rate structure is best adapted to 
a strengthening of the railroad competitive position. This proposal does not 
contemplate any change in the Commission’s present authority over minimum 
rate regulation, nor any dilution of the prohibitions against discrimination 
The sole purpose is to remove from the Commission’s extensive duties any obliga- 
tion to protect the carriers agsginst the consequences of alleged bad business 
judgment, or to share with the carriers the onus of raising transportation rates 
Inder a competitive organization of the transportation system, it is no longer 
necessary for public authority to assume the burden of such control. For experi- 
ence indicates that regulatory agencies are inherently ill-adapted to the exercise 
of managerial functions and cannot be held directly responsible for decisions 
that prove financially injurious to the regulated industry. 


Enactment of S. 2519 would serve to eliminate the statutory empha- 
sis now placed upon this factor in rate regulation and would evince 
congressional intent that this central managerial function be returned 
to railroad management where it should be. It should be there, Mr 
Chairman, because that is the only place where it can be intelligent! 
exercised. It should be there also because railroad management has 
only one motive in that connection and that is to reach the correct 
conclusion, and if it reaches an incorrect conclusion, it is the one who 
suffers. 

The CHatrMan. They are not the only ones who suffer, if they 
reach the wrong conclusion. 

Mr. Fort. They are the ones who suffer in the pocketbook first. 
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The CuarrMan. I do not agree with that, either. The public has 
a greater interest in railroad rates and the public is going to suffer 
materially if they make mistakes. 

Mr. Fort. I wholly agree with you on that general conclusion. 
The point that I meant to make was that if the railroads overprice 
their service so that they lose money, they suffer. They have no 
possible reason to do that. Of course, they may make a mistake. 
Anyone may make a mistake. But with their information and knowl- 
edge they should come a great deal closer to the right answer than 
anyone else could. 


(Note.—On March 25, 1952, Claiborne A. Duval of the Department of Agri- 
culture testified on S. 2518 and S. 2519. Remarks pertaining to the latter will 
be found in his testimony on 8, 2518.) 


UnitTep Srates SENATE, 
ComMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Thursday, March 27, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Johnson 
of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, THE 


NATIONAL GRANGE, WASHINGTON, D. C. 


Mr. Hatvorson. In regard to S. 2519 we also see the purpose and 
the merit of the purpose. Under the existing section 15a the ICC 
hears and weighs arguments as to the effect of higher freight rates on 
the national economy and as to the effect of higher freight rates upon 
the traffic volume of the railroads and their public relations. 

If there is regal danger that higher freight rates will price the rail- 
roads out of the market, then there is good indication that we can turn 
to a more nearly competitive transportation industry with less regula- 
tion and more competitive rate determination. 

In general we believe the question of the effect of high freight rates 
upon the volume of traffic and upon public relations should be left 
to railroad management as Dearing and Owen recommend. 

When we come to the question of whether or not the ICC should 
consider the effect of higher freight rates upon the national economy 
the answer is very difficult. In 1931 the railroads asked for a 15 
pereent freight rate increase. Maybe that would have helped the 
railroads some, but the effect upon the national economy might have 
been to paralyze it. With corn at 10 cents a bushel, a little increase 
in freight rates would have made it into worthless junk. Whether 
true or not, I have heard stories of where a farmer during the depres- 
sion did not get enough for the product to pay the freight bill. The 
people of the city and the farm must trade if each is to live. 

In the postwar years we have had an inflationary situation, and 
many apparently have felt the railroads should not have the rate 
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increase needed to reflect a fair and necessary return because it would 
add to the inflationary pressures. 

The argument against rate increases in a severe depression seems to 
us to have merit because it is counter to the whole economic situation 
However, to deny rate increases in line with general trends in periods 
of rising prices and profits would be to put the railroads in an impos- 
sible situation. Railroads and transportation agencies generally 
cannot be expected to give up fair returns to stop inflation any more 
than farmers or labor. For a regulated industry to remain in private 
ownership it must be treated in terms of the financial return needed 
to sustain it and attract the needed capital. 

We believe that if we went about making the transportation industry 
& more competitive industry, we could get away from many of these 
problems. In a competitive situation freight rates would naturally 
rise and fall with the general price level. 

Of course as long as we maintain all sorts of restrictions upon free 
entry and free competition in the transportation industry we cannot 
allow rates to be set entirely on the basis of arbitrary private decisions. 

Private decisions in a free enterprise industry are generally sound 
socially, but not in a monopolistic situation. We must maintain some 
regulation as long as we have semimonopolistic situations, but the 
regulations should be held to a minimum and not be of such detailed 
nature that everything has to be regulated. : 

Under the present system of transportation restrictions and regula- 
tions, we believe S. 2519 goes too far, and that under certain conditions 
the ICC should give consideration to the effect of rail rates upon the 
national economy. 

In conclusion we believe that the problem of impartial, and 
equality of, regulation should be solved by removing regulations from 
those now regulated rather than by putting those now exempt from 
regulation under regulation. 

The solution to the Nation’s complex transportation problem lies 
in the direction of reducing Government restrictions thereby enabling 
all carriers to compete on a more equal basis and in so doing better 
serve the needs of our expanding economy. That this policy would 
be best for all concerned was partly clear in 1935 when the Motor 
Carriers Act was pending. Today it is more-clear than ever. 

In the appendix, I am including the 1951 transportation statement 
adopted by the National Grange and part of the 1950 statement. 

That concludes my statement. 

The Cuarrman. Did you have an appendix which you wish to 
insert? 

Mr. Hatvorson. Yes. 

The Cuarman. Without objection it will be inserted immediately 
following your statement. 

(The appendix is as follows:) 


APPENDIX 
Report oF CoMMITTEE ON TRANSPORTATION 1951 


The Grange can justly lay claim to being the pioneer good roads organization 
of the United States. Among the earliest efforts of this organization more than 
three-qua.ters of a century ago, was the development and improvement of our 
highway system, both rural and urban. 

Even though it is true that the United States possesses the finest system of 
highways in the world, the fact remains that most of these roads were built be- 
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tween 1920 and 1940. It is a fact that during the past 30 years we have spent 
approximately $60 billion on the improvement of our highways. 

Before World War II, many were of the opinion that we had reached a satura-~ 
tion point of automobiles and trucks, but the truth is that our highway system 
has not kept pace with the needs of carrying the ever growing stream of traffic 
that passes over our highways both day and night at all seasons of the year. 

During World War II, it was the idea that we would build roads, improve and 
maintain them after the war, but we did not carry out this idea and as a result our 
highways became inadequate to the needs of the present time 

The highway dollar of 10 years ago is worth approximately 50 cents today. 
We now have a double responsibility of not only maintaining but building new 
roads suitable for future needs. Rural and farm-to-market roads must be given 
proper attention because it is the overall structure that will best serve the Nation 
that is important. 

Next to production, transportation is the greatest factor in the success or 
failure of our national defense program and its supporting economy. The 
Federal and State governments and their transportation agencies should encour- 
age the most efficient use and improvement of all forms of transportation on the 
free enterprise basis and with the least\governmental regulation. No one form 
of transportation should be discriminately taxed or regulated for the benefit of 
another form. 

Free competition should exist between all forms of transportation without 
overlapping ownership so that the public will have the best, most efficient and 
lowest cost transportation available. Competition among the various forms of 
transportation should be maintained by restricting the ownership of one mode 
of transportation by another. 

An important part of our transportation system especially to agriculture is 
highway transportation. Its faster service, flexibilitv, and personalized service 
have made it an important method of transporting farm products to market and 
supplies to the farm. 

The passenger car has brought within the reach of most rural people, medical, 
educational, and recreational facilities comparable with those found in larger 
urban centers. The school bus has made possible consolidation of schools. Use 
of trucks serving agriculture has risen 60 percent since 1941. 

Of the 9 million trucks in the Nation, farmers own 214 million, another one-half 
million haul only farm products, making a total of 3 million devoted to hauling 
agriculture products on and off the highways. If transportation is to serve agri- 
culture best in the years ahead, we believe that the following guideposts should 
be followed: 

1. With the evermounting accidents and deaths on our highways, still greater 
attention should be given to highway safety. 

2. In States where it has not already been done, comparisons of existing traffie 
laws with the Uniform Vehicle Code should be made immediately and legislation 
introduced in State legislatures to the end that conflicting motor vehicle laws in 
the several States will be eliminated by the adoption of uniform motor laws. 

3. Differences in truck sizes and weights among the States cause much hardship 
and delay for shippers, especially farmers moving cattle, fruit, vegetables, milk, 
and other farm commodities across the State lines. Therefore, in the interest 
of uniformity, road standards recommended by the American Association of 
State Highway Officials should be considered minimum for receiving Federal aid 
for road building below which no State should go, but above which they might 
go if they so desired. Standards on road construction especially on the 40,000 
mile interstate highway system and the remaining Federal primary and secondary 
systems should be high enough to handle trucks designed and loaded in con- 
formity with AASHO recommendations. Until present road studies on sizes 
and weights are completed, we recommend that no changes be made in size and 
weight laws for heavy trucks beyond the recommendations of AASHO in the 
interest of protecting our highways from undue deterioration from excessive axle 
loadings. 

4. To preserve the investment we now have in our highways, State laws regulat- 
ing sizes and weights should be strictly enforced. Since some truckers overload 
and because they have found it cheaper to pay fines than stay within their weight 
limits, we believe increased amount of fines and revocation of license should be 
the penalty for overloading. 

5. The toll method of highway financing is not proving feasible, is unsound 
and should be opposed. 

6. State highway user taxes should be dedicated to highway purposes and not 
diverted to nonhighway purposes. 
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7. The principle of Federal aid for highways should continue to be supported 
on the basis of area, road mileage and population. The 50-50 matching basis 
should be continued. 

8. Taxes on motor vehicles should be kept at reasonable levels according to 
needs. Highway user taxes should be levied by the States only. We reaffirm 
the section on page 162 in the 1950 Journal of Proceedings on Highway Tax 
of Motor Transport. 

9. Allocation of highway cost should be distributed equitably and fairly amony 
the various beneficiaries of highways. 

10. Every State should have a highway study committee consisting of legislator. 
and representatives of highway user organizations. The committce’s study shoul: 
consist of four phases, engineering, fiscal, administrative and traffic control. The 
committee report should embody plans for a long-range realistic and balance: 
program for meeting the States’ over-all highway needs. 

11. PAR, Project for Adequate Roads of the National Highway Users Con- 
ference and its recommendations for meeting the immediate highway problem 
is approved by the National Grange and recommended to the State granges for 
their approval. 

12. Insufficient allocations of steel threaten to halt highway construction and 
make impossible the removal of critical bottlenecks in our highway system, at a 
time when we are behind in road construction, when traffic is at an all time hig! 
and efficient highway transportation is needed in our moblization effort. Ther 
fore, Congress and the Federal defense agencies should do all in their power | 
see that more steel is allocated to highways. 

13. The farmer’s interest is in all highways. He recognizes that our primary 
highways carry the heavy traffic, much of which is farm to market and provides 
the bulk of revenue for the improvement of all roads. FEighty-three percent 
the traffic flows over 20 percent of the road mileage in the Nation. Many of the 
primary highways are deficient in meeting modern traffic requirements, especial|\ 
those approaching cities. If these primary roads are not maintained and im- 
proved with a resulting decrease in use due to traffic congestions and genera 
wearing out, all roads, including county roads, will suffer from decreased revenue 

Seventy-two percent of the 3,313,000 miles of roads and streets in the United 
States are county and local roads. While excellent progress has been made i: 
some States to provide all weather roads to important agricultural areas, in ot! 
States progress has been very slow. We believe that in these States where pro: 
ress has been slow, the following steps might be taken: 

(a) Diversion should be stopped. 

(b) State-aid highway tax revenue distributed to local roads should not 
used to replace revenue formerly raised by local governmental units for road: 
but should be used for additional road construction. 

(c) Sound formulas for the distribution of State aid to local roads should |e 
employed. 

(d) County or district highway administration should have available services 
of a competent engineer with adequate practical experience. 

(e) Every county or district should have a long-range highway plan, so tha’ 
those roads rendering greatest service to agriculture will be improved first. Roads 
to be improved first should be selected on the basis of such factors as rural letter 
carrier, school bus, and community collection routes. 

(f) Secondary road division should be established in State highway depar'- 
ments. 

(g) Secondary road funds should not be diverted to other types of roads. 

(hk) Further research should be conducted on local rural road administrati 
maintenance, construction, and finance. 


EXPLOSIVES 


1. We urge that present regulations be strictly enforced on hauling explosiv«s 
over our highways, and if regulations are not sufficient to properly protect tlic 
public from any hazard created, regulations should be revised to procure t! 
utmost safety. 


INTERSTATE COMMERCE COMMISSION 








When the Grange advanced the idea of an Interstate Commerce Commissi: 
in 1872 the purpose was to protect farmers and the public generally from the lack 
of competition and the monopolistic abuses of railroads. It served its purpose 
admirably for many years, but, unfortunately, it seems that the Commission has 
now become an agency that conceives its task to be that of subduing the con 















titi 
aa 
De 
haulit 
We k 
indire 
that t 
We 
makil 


conce 

Iti 
cases 
what 
mend 
try @ 
step | 
incre 
bette 
pract 
their 
possil 

If 
inves 
then 
rate | 

Wi 
the i 
they 


] 


Th 
toget 
and 
follor 
Polite 

Tr 
ports 
a tra 
to tl 
follo’ 

a 
pipe 

a 


tain 


pipe 


AS Ci 
9 
”. 

stat 

pro\ 
and 
(a 


pported 
ig basis 


ding to 
reaffiri) 
r Tax 


amony 


islators 
‘should 
l. The 
alanced 


rs Con- 
roblem 
iges for 


ion al 
m, ata 
ne hig! 
Ther 
ywer | 


yrimary 
rovides 
‘cent 
y of the 
pecially 
ind im- 
genera 
evenue 
United 
nade 
n ot! 
e pro 


not 
' road: 


yuld 
ervices 


so that 
Roads 


Ul letter 
depart 


: 


rati 


plosives 
ect the 
ire t! 


missi 
he lack 
UrpoOs 
ion has 
e con 


DOMESTIC LAND AND WATER TRANSPORTATION 1179 


petition that has arisen or could arise from the new modes of transportation that 
technology has brought us. 

Devious methods are being tried to make it impossible for exempt trucks 
hauling farm produce to operate, such as the recent attempt to outlaw trip leasing. 
We know that putting trucks hauling farm produce under ICC rate-making by 
indirect methods would increase freight rates on farm produce, and we recommend 
that the National Grange and all Granges strongly oppose such efforts. 

We favor a new approach by the Interstate Commerce Commission to rate 
making as indicated above and in regard to railroads we make the statement 
below. 

A freight rate increase can easily destroy the competitive position of an area 
and bankrupt the producers. Consequently, the efficiency of railroads is of vital 
concern to farmers. 

It is not enough for the Interstate Commerce Commission in considering revenue 
cases to simply determine whether the railroads need higher freight rates to earn 
what the Commission considers a fair rate of return on investment. We recom- 
mend that hereafter the Commission make efficiency studies of the railroad indus- 
try and that the railroads be required to show how they have taken every possible 
step to remove waste and to increase efficiency. Before they are allowed a rate 
increase they should also be required to show that they have taken steps to give 
better and quicker service to shippers and that they have eliminated unsound pay 
practices and inefficient labor utilization. They should also report factors beyond 
their control that cause them to be unable to keep freight rates at the lowest 
possible level. 

If railroads are allowed rate increases that will not only reflect a fair return on 
investment but also in addition enough to build contingency and surplus reserves, 
then such reserves should not be included in the investment base on which a fair 
rate of return is allowed. 

We strongly believe in preserving railroads in private ownership, and to do so 
the investors must be allowed a fair and competitive rate of return, provided 
they are operated on an efficient basis. 


EXCERPTS FROM REPORT OF THE COMMITTEE ON TRANSPORTATION, 1950 


The committee carefully reviewed all of the resolutions on transportation, 
together with the recommendations prepared by Past Master Albert S. Goss, 
and the existing transportation policy of the organization and submits the 
following report: 


Policy statement 

Transportation is a public necessity. The general welfare demands a trans- 
portation system which is adequate, efficient, and dependable. We must develop 
a transportation policy that will best serve the users and give a reasonable return 
to the investors. The committee, therefore, recommends the adoption of the 
following basic principles: 

1. The private ownership of all for-hire transport, rail, water, motor, air, and 
pipeline should be preserved. 

2. Competition among the various forms of transportation should be main- 
tained by— 

(a) Restricting the ownership of one mode of transportation by another; 

(b) Prohibiting the fixing of a rate for any form of transportation to protect 
another; 

(c) Encouraging each form of transportation’ to develop its services and to 
pass on the benefits to users; 

d) Eliminating all unnecessary regulations upon any form of transportation; 

e) Requiring each type of transport, such as rail, motor, air, water, and 
pipelines, to pay its way under normal conditions; 

(f) Keeping the use of privately owned passenger cars and trucks not operating 
as common carriers entirely free from control by any rate-making agency or body. 

3. All rate making covering for-hire transport engaged in interstate or intra- 
state commerce by public agencies should be in the interest of the user while 
providing a reasonable return to the investor consistent with efficient operation 
and management. 

(a) No for-hire carrier should be permitted to charge a higher rate than is 
necessary to maintain dependable service; 

b) All areas and territories should be treated alike, and the long-short haul 
section of the Transportation Act should be continued. 
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4. Each type of for-hire transport should pay its proper share of general taxes 
for the support of Government. 

5. The consolidation of competing lines within one form of transportation 
should be permitted where it will not adversely affect the public interest. 

6. All forms of for-hire transport that hold a franchise to serve any territory 
or community should be required to provide adequate and deperdable service. 

7. All forms of transportation should be conducted with maximum safety to 
the operators of vehicles and machinery and with the greatest protection to the 
public. 

8. Private transportation on the roads in the family car and the motor truck 
must be kept as free as possible with due attention to safety and the preservation 
of the roads by— 

(a) Urging the adoption of reciprocal agreements between the adjoining States 
with similar problems; 

(b) Eliminating all State-line barriers except those maintained for quarantine 
regulations; 

(c) Encouraging the adoption of uniform State laws and regulations relating 
to signs, markers, signals and size and weight of vehicles such as reeommended 
by the American Association of State Highway Officials; 

(d) Limiting the use of all special highway user taxes imposed upon motor- 
vehicle operators to the building, maintenance, and patroling of our roads; 

(e) Supporting the principle of Federal aid for highway construction with due 
regard to area, post-road mileage and population in the distribution of these 
funds; 

(f) Recognizing the essential services performed by secondary and farm-to- 
market roads and by the allocation of sufficient funds from special highway user 
taxes to build and maintain these roads without resort to assessments on farm 
lands and homes. 

The committee recommends that Congress set up and adequately finance a 
commission to study the whole field of transportation with the sole objective of 
developing a transportation system which will assure the public of adequate 
facilities at the lowest possible cost consistent with the service rendered. Each 
type of transportation should be represented on the commission with the shipping 
public, including agriculture, having representation equal to the combined 
representation of the transport companies. 


Highway taxes of motor transport 


Studies show that the cost of building and maintaining highway systems to 
sarry heavy vehicles is much greater than for those roads which carry lighter 
weight vehicles only. The committee found that many heavy vehicles now 
use Diesel motors and Diesel fuel rather than gasoline. We also found that some 
operators are experimenting with gas turbine motors. Some of these changes will 
reduce the amount of road taxes paid for construction and maintenance purposes 
and enable interstate operators to cross States without contributing to the con- 
struction and maintenance costs of the highways within those areas. The com- 
mittee, therefore, recommends that a study be made by a special congressional! 
committee or commission, and/or by special legislative committees in the various 
States to determine: 

1. Whether or not the present taxes, exclusive of franchise or privilege taxes, 
collected from heavy-vehicle operators is sufficient to carry the extra expense 
involved in maintaing highway systems for their use; and 

2. Whether or not revisions should be made in the method of collecting taxes 
from the various kinds of users for highway construction and maintenance purposes 
in each State. 


Weight limits 


Whereas the legislatures of the various States have properly enacted laws 
limiting the weight of loads that may legally be transported on our highway; and 

Whereas overloading has become a common practice with certain types of for- 
hire carriers who are more interested in profits than in obeying the law; and 

Whereas this situation is causing great and unnecessary damages to our high- 
Ww ig and bridges, besides bringing the motor transport industry into disrepute; 
anc 

Whereas Thomas H. MacDonald, Commissioner of the United States Public 
Roads Administration, has said: “Specifically, we are overloading our highways 
in their traffic volume capacity and their structural capacity and the results are so 
costly both to individuals and to the public that they total a disgraceful and 
extravagant waste of the Nation’s true economy”: Therefore be it 
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Resolved, That the National Grange protest the continuance o these selfish 
practices and ask for the strict enforcement of our laws with reference to weight 
limits on our highways; and be it further 

Resolved, That the National Grange recommend action by the States which wil] 
provide for the automatic suspension or revocation of the operating franchise, 
license, or other operating permit for those individuals or corporations who 
flagrantly and repeatedly violate weight limit laws. 

Rate adjustments on agriculture commodities 

Resolved, That the National Grange urge transport management and the 
Interstate Commerce Commission to give consideration to making rate adjust- 
ments on agriculture commodities, both intrastate and interstate, which will 
encourage the free flow of these products to natural markets. 

Agriculture exemptions under Motor Carrier Act—committee resolution 

Whereas there is a growing tendency to narrow the scope of the agriculture 
exemption under the Motor Carriers Act by interpretation and legislative action; 
and 

Whereas any action which restricts the movement of agriculture commodities 
will adversely affect both the consumer and the farmer: Now, therefore, be it 

Resolved, That the National Grange oppose any change in interpretation or 
definition in the agriculture exemption section of the Motor Carriers Act which 
will restrict the scope of the exemptions. 

Transportation services rendered by the Department of Agriculture—committee 
resolution ; 

Resolved, That the National Grange commend the Transportation Division of 
the United States Department of Agriculture for assistance given farmers in 
obtaining equitable or reasonable transportation rates and services and adequate 
facilities for agriculture products; and be it further 

Resolved, That the National Grange favor the continuation and expansion of 
these services; and be it further 

Resolved, That the United States Department of Agriculture stduy the growing 
importance of air transportation for agriculture commodites and the economic 
and social importance of farm-to-market roads. 

Rural railroad service 

Whereas several communities in the United States are facing the possibility of 
losing their local railroad service which will impair express, freight, mail, and 
other essential services; therefore, be it 

Resolved, That the National Grange oppose all unnecessary curtailing of rural 
railroad services throughout the Nation. 

The CHarrMan. You made a very thoughtful statement here, Mr. 
Halvorson. However, I wonder if you are really serious about 
believing that all regulation of transportation could be withdrawn, 
and the ICC abolished except, perhaps, for its safety measures. 
1 wonder if you are serious about that. 

Mr. Hatvorson. I do not believe I said quite that in this 
statement. 

The CHarrMan. You argued in that direction. The reason 
I wondered about that from your point of view—and I will say 
I have been a member of the Grange for a great many years and in 
sympathy with almost all of their policies—is because the railroads 
haul a great many commodities for the farmers that are not com- 
petitive and cannot be made competitive by the trucks. 

For instance, wheat. What are you going to do about wheat? 
rr 

l'rucks do not haul wheat. 

Mr. Hatvorson. I think if I look through here I can find a state- 
ment of ours where we recognize that certain commodities—that in 
transportation of certain commodities there is not enough competition 
and in those situations there should be regulation but for a large part 
of the economy, in many agricultural commodities there is enough 
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competition from the trucks and in some cases the water carriers to 
permit us to decontrol in those areas and for those commodities. 

The CuHartrMan. The difficulty, it seems to me, in a haphazard 
decontrol is this: If you depend upon no regulation in the fields in 
which there is competition, such as the transportation of those com- 
modities the intercity trucks haul at the present time, you will find the 
railroads have dropped their freight rates on such commodities to a 
competitive level, while they have raised them on commodities on 
which there is no competition. 

It seems to me that that would put the farmers in a very serious 
situation, because most farm products have to be hauled by the 
rails—and I am glad to see that you recognize that and that you 
recognize the fact that the railroads ought to be preserved for the 
good of the country. 

Mr. Hatvorson. Yes, I do. 

The CHarrman. You have made a very scholarly statement on 
those points and I think it is because you recognize that the farmers 
do need the railroads and need them desperately. 

Mr. Hatvorson. Yes. I would like to make this comment in 
regard to railroads raising their rates where there is no competition 
and lowering them where there is competition. — 

The railroads in no case should lower either by regulation—I do not 
think they should be so foolish themselves as to lower their rates 
lower than the out-of-pocket cost. To the extent that the railroads 
can maintain their volume in the competitive operating lines and 
make a little bit more on fixed costs that will not mean that they have 
to raise their rates on someone else. 

In fact, by maintaing some volume and making a little more than 
operating costs they are helping meet the overhead costs. That is a 
very important factor in the whole transportation picture and if the 
railroads are to make a more adequate return, necessary return, they 
are going to have to raise their rates somewhere and they cannot do 
it where they are up against heavy competition, so if we do want to 
maintain the railroads in private ownership we are going to have to 
allow them to meet competition and earn where they are able to meet 
more than their operating costs and make some contribution toward 
overhead costs and raise them in certain areas. 

Otherwise there is no alternative except Government subsidy or 
ownership. 

The CuarrMAN. What would happen under your theory is that rates 
would be lowered in certain transportation fields and they would have 
to be raised in others. It is natural for that to happen. Now, if there 
were no regulation of trucks would you suggest that the railroads ought 
to be permitted to go into the trucking business and handle passengers 
on busses and compete freely in those fields? 

Mr. Hatvorson. The Grange has a policy that has been established 
for quite a few years, that one motor transportation should not get 
too far into the other lines, but to the extent that railroads can well 
integrate the use of trucks with their system the Grange has not 
objected to that, and that has occured to quite an extent. 

The CuarrmMan. That is the object of certification. That is why 
truck lines are certified, and the bus lines have to have a certificate 
of convenience and necessity. If we are going to do away with these 
certificates, then I can see no reason, in your theory, why the railroads 
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should not be permitted to operate busses and trucks freely and build 
up a transportation system, and then, perhaps, serve the needs of the 
country with reduced rates. 

You are going back to the theory of the jungle in transportation. 
You want to get rid of all regulation. That would be your ideal, 
wherever there is competition. So, the railroads would be permitted 
to move into these fields. You would have the competition, if you 
think it would be advantageous, but it would be the law of the jungle. 

It would not be regulated, it would not be orderly, such as the 
transportation system is at the present time. 

Mr. Hatvorson. What you call the law of the jungle—a number of 
industries live by competition and are regulated by competition, and 
certainly the situation in regard to the exempt agricultural trucks 
indicates that competition is a pretty good regulator of rates because 
we know the rates are more reasonable than under situations of regula- 
tion. I do not see any particular reason why there should be more 
jungle type of competition in a number of fields of transportation 
than there is in a number of business lines which are regulated by 
competition. 

The CHarrMan. Except that the industries are entirely different 
and separate and distinct. They are not the same kind of industries. 
The steel industry and the railroad industry have great fundamental 
differences. Any manufacturing industry has a distinct difference 
between service and production. There is a fundamental difference 
there that I think we have to recognize. 

Mr. Hatvorson. But we do have a certain amount of competition 
among the nonexempt and the contract trucks which are not regulated 
very specifically as to rates, and still that form of transportation seems 
to be growing and it seems as if they are serving the public more 
efficiently and more economically than where there is regulation. 

The CuatrmMan. They can serve in a situation where their competi- 
tors are regulated and where they are not regulated. That is where 
they shine. That is where they are able to prosper. 

The contract carriers are not as thoroughly regulated as the rail- 
roads or as the motor common carriers, so they move in and can do 
very well under those conditions. But if there were no regulation 
and no restrictions whatever, I just wonder what would happen to 
them. 

Mr. Hatvorson. Before the Motor Carrier Act in 1935 we had 

that situation where there was very little regulation, if any, and the 
rates seem to have been satisfactory to the farmers and to a large part 
of the shipping public. The very fact that you bring out, that the 
rates on the regulated carriers have gone up, means “that the extra 
costs of regulation are being paid by somebody, and we have not been 
able to see, and the Grange was not afraid to advocate regulation 
when it seems to be necessary in the early days, but now we can see 
no necessity for it, especially in the motor-carrier field, and we think 
that it does make a difficult problem for the railroads but rather than 
to regulate everything, we cannot move in the direction of less regula- 
tion where there is competition in the transportation of commodities 
as there is in a good many commodities these days. 

on CHAIRMAN. The rates on transportation have gone up since 

35, the day when you think that a great disaster came upon the 
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transportation services of this country. The rates have gone up Ser 
because the dollar has gone down, measured in terms of the old dolla: perce 
Mr. Hatvorson. That is correct. up of 
The CHArrMAN. Measured in terms of the 1935 dollar I do not Mr 
think that railroad rates or transportation rates of any kind have Sen 
gone up. I think they have gone down. trucki 
Mr. Hatvorson. Yes, relatively they have, but it is still a fact Mr. 
that the rates of the regulated carrier seems to be higher than of the ities. 
unregulated carrier. The Grange does not see any social purpose Sen 
served that they are willing to pay for the amount at least of the Mr 
extra charge by the regulated carriers when it seems as if there is doing 
competition enough to keep the rates dowr and to serve the public that ¢ 
with flexibility and so on. Sen 
I read in my statement the type of restrictions put on regulated some 
trucks by the ICC, and it isn’t conducive to economy and it adds to of the 
the cost of the transportation of the public and I don’t think the public exem) 
feels they are getting their money’s worth out of those regulations, if Mr 
they have to pay them also. Ser 
The Cuarrman. Of course, that is a matter of opinion, since you table: 
admit that the transportation rates since 1935, measured in constant- Mr 
dollar values, have gone done while everything that the farmer pro- Agric 
duces has gone up, | think, or at least held its own with the increased than 
price level. It would seem to me that that would take something Ser 
away from the arguments that you make. Chan 
Anyway, I will say that you have delivered a very interesting Th 
statement and one that should inspire a lot of thinking on the part of Mi 
many folks. I appreciate you coming here and appreciate having you some 
speak out freely the way you have. mark 
Mr. Hatvorson. I would like to point out also that the Grange that 
has always felt that the purpose of regulation is to protect the public, view 
and until the ICC can make it clear that there is a benefit to the public we ¢ 
from the regulations in some way or another, our people will be | = citru 
opposed to the regulations, and that law of the jungle that you men- Se 
tioned: I don’t think that our people, nor do I as an economist, see Dep: 
where that would result in a worse situation than the type of regula- marl 
tion we seem to be getting, than was regulation of the rates upward, itsel! 
when there is quite definite evidence of that, in the fact that the M 
exempt trucks are able to charge less. Se 
The Cuarrman. I did not intend to say anything more, but the Tl 
exempt trucks are operating in competition with the regulated aval 
trucks, and since they are competing with regulated trucks, they have W 
to do something in order to get the business, and they get the business M 
by undercutting the regulated rates. (S 
I do not think that you can prove your point unless you had every- requ 


body unregulated. To unregulate just part of the transportation 
service of the country and say that because that part seems to be 
serving at lower rates no regulation is, therefore, needed, I think is 
erroneous thinking. At least, that is my opinion. You are entitled 
to yours. Senator Bricker, I am sorry that you did not hear all of 
this statement. 

Senator Bricker. I have read the statement. 

The CHAIRMAN. It is provocative and it is just on a little different 
basis from most of the statements that we have here before us. 
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Senator Bricker. I would like to ask one question. What is the 
percentage of the general truckload of farm produce to market made 
up of transportation cost and trucking charges? 

Mr. Hatvorson. I did not get that. 

Senator Bricker. What percentage of the market price is the 
trucking charge—the hauling charge? 

Mr. Hatvorson. That varies, of course, a great deal by commod- 
ities. 

Senator Bricker. Of course, it does. Can you give an average? 

Mr. Hatvorson. I could not say that without going back and 
doing some checking. I would not even dare to hazard a guess on 
that offhand. 

Senator Bricker. I think it would be important if we could get 
some figures on the ratio or percentage of cost of trucking to the value 
of the trucked article from the producer to the market. That is the 
exempt hauling charge. 

Mr. Hatvorson. For various types of commodities? 

Senator Bricker. For various types of commodities. Say vege- 
tables and livestock. 

Mr. Hatvorson. I would have to depend on the Department of 
Agriculture for such a figure because it would involve more research 
than we are equipped to do. 

Senator Bricker. They are not in the record at all, are they, Mr. 
Chairman—those ratios of cost? 

The CHarrMAN. I have not seen anything on that point. 

Mr. Hatvorson. It would be a very difficult thing to do because 
some commodities—say, take strawberries, some places are close to 
market and some places are far away. It might be possible to do 
that for specific places but to take all the average of the country in 
view of the distances that some farmers live from the market but 
we can take certain specific places in the United States like Florida 
citrus moving to New York. 

Senator Bricker. I wonder, Mr. Jelsma, if you would see if the 
Department of Agriculture could give us some figures on the different 
markets and the ratio of the cost of hauling to the cost of the product 
itself. 

Mr. Jevsma. Yes; I could look into that. 

Senator Bricker. They may have some studies on that. 

The Cuarrman. We ought to have some such statistics if they are 
available. 

We thank you, Mr. Halvorson. 

Mr. Hatvorson. Thank you very mucli, 

(Subsequently, Mr. Loos submitted the following table with the 
requested information: ) 
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Freight revenue as percent of destination value, 1951 against 1946 ! 





Approximate| Revenue as 


Revenues, value at reent of | Revenue as 
Commodity group 1951 destina- estination ean * 0 
(millions) | tion, 1951 | value, 1951 | Coourals 
(millions) | (2+) | ame toe 
i 
(Q) (2) | (3) (4) (5) 
| 
| rg 
Di IO icine stint nnd hindnniticknenn $1, 181 $2, 932 40.3 | 
2. Products of agriculture --............--..-.-- 1, 125 | 17, 638 6.4 
3. Animals and products. ............-...--.... 204 11, 056 | 2.7 
Ci. . . beds c iid dc cb added 2, 104 9,397 | 22.4 2 
5. Products of forests__.- 619 | 5, 556 | 11.1 
6. Manufacturing and miseell: ineous ‘(including | 
Se ee 4, 145 104, 196 4.0 | 4 
7. All commodities (carload) -.................- 8, 287 147, 843 5.6 | 














1 Sources: ICC ) Freight Commodity Statistics, 1950, Interstate Commerce Obanniteina statement N 
4823, BLS Wholesale Price Index. 1951 figures refle ct current rail freight rates as increased by the Interst 
Commerce Commission’s order of August 2, 1951, in ex parte 175. Bituminous coal figures, line 1, are 
structed on Bureau of Mines price data and av erage rail freight rate per ton originated. 


Prepared by bureau of coal economics, National Coal Association, for the Committee on Interstate a 
Foreign Commerce, re: 8. 2518 and 8 S. 2519, 82d Cong., 2d sess. 


STATEMENT OF WILMER A. HILL 


Mr. Hint. S. 2519 would modify the present rule of rate making, as 
set forth in section 15 (a) of the act, by eliminating any requirement 
that the Commission give due consideration, among other factors, to 
the effect of rates on the movement of traffic by the carrier or carriers 
for which the rates are prescribed or to the need, in the public interes| 
of adequate and efficient railway transportation service at the lowes) 
cost consistent with the furnishing of such service. 

Under the provisions of section 15 (a) as it now reads, the Com- 
mission, over the protests of the railroads, has consistently given con- 
sideration in general rate-increase cases to the effect of the propose: 
increased rates upon the movement of traffic, and because of that con- 
sideration it has declined to grant to the railroads the full increases 
sought. 

Elimination of the requirement that such consideration be given }) 
the Commission would almost certainly force the conclusion that the 
Commission, in future consideration of rail-rate increases (with a view 
to possible modification of general increases in the manner describe: 
in 5. 2518), must disregard the effect of rates upon the movement 0! 
traffic by the railroads, must permit the railroads to ignore the ‘‘value 
of service” theory in making rates, must therefore permit them (o 
distribute as they may choose the burden as between commodities 
and may not inquire the railroads to furnish service at the lowest cos 
consistent with the furnishing of such service. 

If the Commission and the railroads need give no thought to the 


furnishing of service at the lowest cost consistent with the furnishing 
of such service, it seems self-evident that our members will suffer the 
imposition of excessive rates and charges. The very repeal of the 


clause in respect to “lowest cost’? would imply that the Congress 
meant that cost to the shipper should have little significance in the 
future. 


We are fearful that our members would suffer heavily from the pro- 


visions of S. 2519, in conjunction with the provisions of S. 2518, and 
we therefore urge upon the committee that it report unfavoralb|) 
S. 2519 also. 
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STATEMENT OF MAXWELL W. WELLS, ORLANDO, FLA. 


Mr. We tts. If enacted into law, S. 2519 would emasculate the 
present rule of rate making and substitute therefor a provision which 
in our opinion would not be in the public interest. It is calculated to 
eliminate the informed judgment of the Commission and to substitute 
therefor any rate basis proposed by the railroads. 

There is nothing in the proposal which cannot now be considered 
and weighted by the Commission in any proceeding concerning the 
lawfulness of rates. The importance and intent of the proposal there- 
fore should be tested by looking at what is eliminated from the existing 
rule. 

Section 15 (a) (2) now requires the Commission to ‘“‘give due con- 
sideration” to— 
the need of revenues sufficient to enable the carriers, under honest, economical, 
and efficient management to provide adequate and efficient railway transporta- 
tion service at the lowest cost consistent with the furnishing of such service. 

There may be great significance in the fact that the proposal in 
S. 2519 completely eliminates the word “economical” and may 
imply a request from the railroads that Congress no longer requires 
that railroad management be economical. Furthermore, the proposal 
omits entirely the statement of principle that it is in the public interest 
that railway transportation service be provided— 


at the lowest cost consistent with the furnishing of such service. 
A third destructive feature of S. 2519 is the striking of the present 
mandatory requirement that the Commission, in exercising its power 


to prescribe just and reasonable rates— 


shall give due consideration to the effect of rates on the movement of traffic by 
the carrier or carriers for which the rates are prescribed. 

A number of years ago, the Supreme Court applied this principle that 
the value of the service, ‘‘the effect of rates on the movement of traffic,” 
isan important factor. In the case of Florida v. United States, reported 
in 282 U.S. 193, it was said at page 214: 

The raising of rates does not necessarily increase revenue. It may in partic- 
ular localities reduce revenue instead of increasing it, by discouraging patronage. 

Indeed, today, in the face of huge passenger-service deficits on most 
of the Nation’s railroads, the most important factor in the level of 
passenger fares is what will the traffic bear. A rate or fare so high 
as to discourage travel by rail is of no benefit whatever in producing 
any operating revenue. 

Conversely, experience has shown that reducing rates does not 
necessarily mean loss of revenues, but in fact may mean increased 
revenues. In the recent hearings in Er parte 175 before the Interstate 
Commerce Commission, the statement was made that only about 70 
percent of the rate increases authorized by the Commission in prior 
proceedings had been kept in force by the railroads. 

On or about February 18, 1952, a rebuttal verified statement No. 
60, was presented ‘‘on behalf of the southern region railroads’ by 
the freight traffic manager of the Atlantic Coast Line Railroad. He 
said that such statement was— 
designed to rebut numerous references of record respecting the extent to which 


the increased rate levels have been retained and the occasion for the establishment 
of rate levels below maxima. 
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In that statement he presented figures showing— 


southern region railroads’ tonnages and revenues on 12 groups of important 
commodities on which reductions were made— 


and said that— 


the downward trend of the tonnages and revenues during the early part of the 
period and the recovery toward the latter part of the period following the establish- 
ment of reduced rates is clearly demonstrated by the statement. 

As an illustration, may I refer briefly to the showing of the railroad 
freight traffic manager in that rebuttal verified statement 60 on 
Florida citrus fruit. The post-World War II rate increases com- 
menced on July 1, 1946. In 1947, the southern region railroads 
handled 2,909,085 tons of citrus fruit with gross freight revenue 
thereon of $19,751,476. In the face of repeated additions of freight 
rate increases, the citrus fruit tonnages and freight revenues dropped 
each year as follows: 


Tons | Revenue 


1948___ = se Te OE ae | Eres ee ome , 556, 654 | 1 $20, 615, 342 


1949 ; : s 2, O84, 658 16, 859 583 
Sheek beun ate wrath ebdbene baited abbiemtsedaniedst , 675, 452 | 12, 856, 359 


11948 gross freight revenue was slightly greater than in 1947, 


On November 1, 1950, for the purpose of increasing the rail propor- 
tion of citrus tonnage and the rail-freight revenue, the railroads 
reduced rates on citrus fruit from Florida to official territory (roughly 
the eastern part of the United States north of the Potomac and 
Ohio Rivers). 

The effect of those rates on the movement of Florida citrus traffic 
is shown by the freight traffic manager by a comparison of the first 
6 months of 1950 and 1951 as follows: 


Tons |} Revenus 


1950 (first 6 months) _--. ee aes a < ce 970,095 | $7. 912.34 
1951 (first 6 months) ------ oe oS ¥. 1, 478, 069 | 11, 258, 787 





In other words, the rate reductions caused an increase of 507,974 
tons with a resulting increase of $3,346,439 in gross freight revenue. 

I recall also that in Ex parte 175 at least two railroads presented 
affirmatively their views that increases in rates on certain commodities 
would not increase rail revenues but in fact would cause great losses 
of revenue to the railroads. If it should be that S. 2519 became the 
law, then the Commission would not have even the power to consider 
and weight conflicting views of the traffic officials of the rail lines. 

Of course, the view of Mr. Franklin appears to be that the expe- 
rienced members of the Interstate Commerce Commission and the 
experienced traffic officers of shippers cannot possibly have opinions 
of any value as to the effect of rates on the movement of traffic, if it 
happens that these opinions are at variance with those of some of the 
rail traffic officials. 

On the contrary, I remember that the Congress, the Supreme Court, 
practically all shippers, and many of the railroads regard very highly 
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the ability and fairness of the members of the Interstate Commerce 
Commission, the body of experts informed by experience. 

| know that many of the traffic managers of the shippers have had 
years of experience in employment Ly railroads, and I submit that 
it is neither logical nor realistic to presume that they lose their honesty 
and ability at ‘the moment they leave railroad employment and enter 
private industry. 

It is therefore respectfully submitted that the effect of rates on the 
movement of traffic has long been and continues to be an important 
factor in rate making and the Commission’s hands should not be 
tied by denying the power to consider that factor as proposed by 
S. 2519. 

* * * * * x * 


(Subsequently, the chairman filed in the record a statement by Austin E. Anson, 
executive manager of the Texas Citrus and Vegetable Growers and Shippers, of 
Harlingen, Tex., on 8. 2357, S. 2362, S. 2518, and 8. 2519. Those portions of the 
statement eoncerning 8S. 2518 and 8. 2519 will be found in the hearings on 8S. 2518 
for March 27. 


(Also, on March 27, Karl D. Loos, representing the National Council of Farmer 


Cooperatives, testified on 5. 2518 and 8. 2519; his complete statement appears in 
the hearings on 8. 2518 for that date.) 


Unirep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN CoMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF JOHN S. BURCHMORE OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Burcumore. The National Industrial Traffic League by vote 
of its members appears in opposition to the bill, S. 2519, to amend 
section 15 (a) of the Interstate Commerce Act by deleting the present 
paragraph (2) thereof and substituting a new paragraph (2) provid- 
ing a new rate making rule for railroads governed by part I of that act. 

When the present section 15 (a) was enacted and later when it was 
amended, the league actively supported the measure as replacing the 
former so-called guaranty provisions which had been enacted during 
Federal control. It supported_the present versionof paragraph 2 and 
especially favored the inclusion of the clause requiring the Commission 
to give attention— 
among other factors, to the effect of rates on the movement of traffic by the 
carrier or carriers for which the rates are prescribed. 

This, the league regards as an important circumstance and condi- 
tion for Commission guidance e in railroad rate making. In the con- 
gressional proceedings of 1939 and 1940, the Senate Committee on 
Interstate and Foreign Commerce approved an addition to section 
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15 (a), which was not approved by the House and did not become 
part of the enactment. It read as follows: 

In order that the public at large may enjoy the benefit and economy afforde 
by each type of transportation, the Commission shall permit each type of carricy 
or carriers to reduce rates so long as such rates maintain a compensatory ret ur 
to the carrier or carriers after taking into consideration overhead and all other 
elements entering into the cost to the carrier or carriers for the service rendered , 

The league favored adoption of that language as more clearly indi- 
cating that the rates for each form of transportation should be made 
with reference to the circumstances of transportation by the particular 
type of carrier. 

In proceedings before the Commission and in considering matters 
of proposed legislation, the league has consistently supported the 
declaration of national transporiaiion policy which is the preamble 
to the Interstate Commerce Act. The phrase therein “so adminis- 
tered as to recognize and preserve the inherent advantages of eacli’ 
mode of transportation has been accepted or interpreted by the 
league as meaning that the rates for each mode of transportation 
should be made with reference to the costs, conditions and circum- 
stances of transportation by that mode. 

As part of this philosophy, the rate-making rule in section 15 (a 
has seemed clearly to contemplate that in judging railroad rates, for 
instance, the Commission should consider the effect of those rates on 
the traffic of the railroads and only on the effect of the traffic of the 
railroads. 

The final meaning of all this is that it should be for the shipper or 
user of transportation to determine which mode of transportation is 
the best for him to use rather than any Government direction or 
allocations of traffic among the different forms of transportation. 

The bill S. 2519 among other things in particular drops from present 
paragraph 2 of section 15 (a) the provision for considering the effect 
of rates on the movement of traffic by the carriers for which the rates 
are prescribed. This elimination would doubtless lead to contentions 
of rival forms of transport and possible interpretation by the Com- 
mission that the rates for different modes of traffic should be so 
adjusted so as to balance the traffic among them and thus in substance 
produce governmental traffic allocations. 

The present rate-making rule in section 15 (a), paragraph 2, has 
been very satisfactory to the shipping public and has produced no 
injustices against the carriers. It would be against the public interes! 
to repeal that rule and replace it with the language embodied in the 
bill, S. 2519. ; 

I could say much more but the general philosophy about this feature 
that I have just covered was rather covered by Mr. Ott when be talked 
to you about the motor carrier bills, and it is that same philosophy 

I thank you very much for this privilege. 

Senator Bricker. It was an excellent statement and presentation 
The CHarrMan. We thank you, Mr. Burchmore. 





(Notre.—Subsequently, the chairman filed for the record statements and letters 
from F. F. Estes, traffic manager of the National Coal Association and Clark | 
Miller, traffic manager of the Eastern Bituminous Coal Assoctation in regard to 
S. 2518 and 8. 2519. Material referring to 8. 2519 will be found under 8. 2515 
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Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1962. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G16, United States Capitol, Senator Johnson of Colorado (chairman) 
presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN., ON 
BEHALF OF THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


Mr. Smita. The Chamber of Commerce of the United States sup- 
ports the principle of 5S. 2519, which we understand would amend the 
rate-making rule of the Interstate Commerce Act. 

The chamber has taken the position that all forms of transportation 
should be afforded a healthy business atmosphere in which to operate 
and that there be allowed revenues sufficient to enable the carriers, 
under honest, efficient, and economical management, to provide the 
service needed by the public. 

This bill first would amend the rule of rate-making in the present 
act by adding such factors as “establish and maintain sound credit, 
attract equity capital, take advantage of technological developments, 
and advance and improve the art of transportation.’ All four of these 
provisions are essential to any regulated industry. Therefore, 
chamber policy supports the addition of these provisions as proposed 
in the bill. Based upon the policy set forth in the paragraph above, 
we urge that the word “economical’”’ be reinstated in describing man- 
agement. 

The chamber has no policy relating to the proposed deletions 
from the present act, thus takes no position on this phase of the bill. 

Consideration of the proper level of rates should be made in the 
joint interest of both the public and the carriers. By forcing the 
carriers to charge rates that fail to permit them, under honest, effi- 
cient, and economical management, to meet the financial require- 
ments as outlined in S. 2519 would in the end be detrimental to the 
public, as the amount and quality of service would suffer. 

Therefore, the chamber urges the committee to support the addi- 
tions to the present act as proposed in this bill, but takes no position 
regarding the proposed deletions from the act. 

I may now momentarily step aside from the role of speaking for 
the chamber, I will add that, on my own behalf, I feel the proposed 
deletions from section 15 (a) (2) should be made. 1 believe this would 
leave more discretion to railroad management and would, more 
specifically, emphasize that adequate revenues are in the interest of the 
transportation operations and the public, and that adequate and 
efficient services would become somewhat more definitely a purpose 
to be accomplished under the proposed amendment. 

Then, too, I feel it appropriate to add that while the chamber of 
commerce has no policy relating to the two deletions of the present 
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law as proposed by this bill, the chamber’s Transportation and Com- 
munication Committee, on its own behalf, does give it support. T)ie 
committee feels that the Commission has used the provision of “effee- 
tive rates on the movement of traffic” entirely too liberally as grounds 
to refuse petitions for rate adjustments. 

This factor, the committee feels, is one that should be decided by 
management in pricing its services. I feel decision on rate applic: ition 
should be confined primarily to the bona fide needs of the carriers, 
the adequacy of their services to the public and the reasonableness 
of the rates. 

Similarly, the committee feels the provision relating to ‘the lowest 
cost consistent with the furnishing of such service” should well come 
out of the Act because of its influence upon the Commission in rate 
matters. We are not in opposition to the requirement calling for the 
lowest reasonable rate, but we believe sufficient authority is given the 
Commission in other parts of the Act to require such rate. 

May I repeat that these last two comments are, first, my own, and, 
secondly, the feeling of the Transportation and Communication Com: 
mittee of the Chamber of Commerce of the United States and not the 
policy of the chamber itself. 

The CuarrMan. Does the chamber itself oppose what you just said? 

Mr. Situ. No, sir. 

The CuatrMan. Did they vote it down? 

Mr. Suiru. They did not vote on it at all. They have no policy 
covering it, Senator. We did not have time to put it to the member- 
ship. 


Unitep States SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, April 1, 1982. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-—16, United States Capitol, Senator Johnson of Colorado (chairman) 
presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record at the close 
of the day’s hearings:) 


STATEMENT OF L. A. PARISH IN BEHALF OF WATERMAN STEAMSHIP Corp. (ARROW 
LINE) AND ATLANTIC-GULF COASTWISE STEAMSHIP FREIGHT BuREAU, Con- 
SISTING OF PAN-ATLANTIC STEAMSHIP CorpP., NEWTEX STEAMSHIP CORP., AND 
SEATRAIN Lings, INc. 


My name is L. A. Parish. I am appearing in behalf of Waterman Steamship 
Corp. (Arrow Line), and Atlantic-Gulf Coastwise Steamship Freight Bureau, 
consisting of Pan-Atlantic Steamship Corp., Newtex Steamship Corp. and Sea 
train Lines, Ine. 

Waterman Steamship Corp. (Arrow Line) operates as a common carrier in the 
Atlantic-Pacific intercoastal trade. Pan-Atlantic, Newtex and Seatrain Lines 
are all of the common carriers by water operating between ports on the Atlantic 
coast and ports on the Gulf of Mexico. 

This bill would amend the Interstate Commerce Act by substituting new lan 
guage for that presently contained in section 15 (a) thereof. It provides that 1: 
the exercise of its power to prescribe just and reasonable rates, the Commissio! 
shall proceed in such manner as to enable the carriers, under honest and efficient 
management, to earn, as nearly as may be, sufficient revenues to provide adequate 
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and efficient service, establish and maintain sound credit, attract equity capital, 
take advantage of technical developments, and advance and improve the art of 
transportation. This bill as now written would be applicable only to rail carriers 
and would not apply to other forms of transportation, including water carriers. 
It is respectfully submitted that if this bill is enacted, it should in all fairness be 
broadened so as to be applicable to all carriers subject to the Act. 


Samuel Fraser, executive vice president of the International Apple 
Association, testified on S. 2518 and S. 2519 on April 1, his statement 
appears under S. 2518 for that date. 

(Henry T. Broderick, Commissioner of Agriculture, Commonwealth 
of Massachusetts, testified on S. 2518 and 5S. 2519 simultaneously; his 
statement appears under 8. 2518, for April 2, 1952.) 


Unirep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Johnson of Colorado (chairman) 
presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF CHARLES E. BLAINE, TRAFFIC MANAGER, AMERI- 
CAN NATIONAL CATTLEMEN’S ASSOCIATION, NATIONAL WOOL 
GROWERS ASSOCIATION, TEXAS AND SOUTHWESTERN CATTLE 
RAISERS ASSOCIATION, INC., TEXAS SHEEP AND GOAT RAISERS 
ASSOCIATION, LIVESTOCK TRAFFIC ASSOCIATION, AND NA- 
TIONAL LIVESTOCK PRODUCERS ASSOCIATION 


Mr. Buatne. 8, 2519, the so-called rate-making rule amendment, is 
likewise unsound. Hence, we are opposed thereto. 

However, before a clear understanding in this respect can be had, 
it is essential to know how the carriers have constructed and are 
constructing their rates. While there are two recognized theories of 
rate making, the value of the service and the cost of the service, the 
railroads from time immemorial have, generally, disregarded the 
latter theory and made their rates under the former theory, largely 
on “what their traffic managers thought the traffic would bear,” and 
in the majority of instances, the basis of such rates was “all the traffic 
could bear,’’ and in some cases ‘‘more than the traffic would bear.”’ 
With the advent of the motor carriers and the prior rejuvenation of 
the water lines, the railroads, generally, continued their former prac- 
tice of rate making although in many instances they reduced rates 
between certain points and on specified traffic in order to hold or 
regain some of the tonnage. 

However, the railroads have never made their rates, generally, on 
the basis of the cost of performing the service, plus a reasonable 
profit. Neither have the motor carriers nor the water lines; they 
have simply established rates lower than those of the railroads. 
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Therefore, the carriers by rail, highway, and water have each eo)- 
tinued, generally, to make their respective rates “all that the traffic 
would bear.’ 

Now we have here in this bunch of bills, complaints by certain 
carriers because there is private transportation, because the contract 
carriers do not publish their rates, that the common carriers are at 4 
rate disadvantage. We submit the rates of other carriers shoi\\| 
have no force or effect upon the costs of an entirely different set of 
carriers. 

For illustration, in 1926 the rate on refined petroleum from [os 
Angeles to Phoenix was 98.5 cents. In Associated Oil Co. v. A. F 
R. R. Co. (112 1. C. C. 350), the Commission in its report of May 3. 
1926, Saal said rate and prescribed rate of 80 cents. Within 
slightly more than 3 years thereafter the Commission, upon furthe 
complaint, i in Arizona Corp. Commission v. Atchison, T. & S. F. ly 
Co. (156 I. C. C. 418), reviewed and condemned the rate of 80 cents 
then recently prescribed by it and prescribed rate of 70 cents or i2.5 
percent below that prescribed in the Associated Case. 

On July 21, 1931, the railroads voluntarily reduced the Commis- 
sion-prescribed rate of 70 cents to 45 cents to meet truck competi- 
tion. On July 8, 1933, they further reduced the rate to 35 cents 
and later filed schedules to become effective May 18, 1936, still 
further reducing the rate to 30 cents. This reduc ‘tion was suspendei| 
by the Commission and after a hearing, in which the railroads pre- 
sented elaborate cost data, the Commission approved the 30- ae 
rate. Petroleum From California to Arizona and Nevada (218 I. C.C. 
345). The voluntary rate of 30 cents thus established by the ail 
roads represented reduction of 57.1 percent in the latest prescribed 
rate of 70 cents and on the same minimum weight. 

However, the Commission on its own motion instituted an inquiry 
into the rail and truck rates and invoked cost finding for both sets 
of carriers. The railroads there showed that the actual cost to them 
of handling this transportation was substantially less than the 30-cent 
rate: The cost to the Southern Pacific was but 13.7 cents, including 
5.75 percent return. The cost to the Santa Fe was 26.2 pa s 
Petroleum and Petroleum Products, California to Arizona (241 I. C. 
21). Thus, the voluntarily established rate of 30 cents exceeded bs 
119 percent the cost to the Southern Pacific; by 14.5 percent the cos 
to the Santa Fe, and by 50.4 percent the average of the costs to both 
the Santa Fe and Southern Pacific including 5.75 percent return. 

The various motor carriers showed costs ranging from 38.4 to 4() 
cents, including 5% percent return, and while admitting that thei 
costs for transportation of this traffic were substantially higher than 
those of the railroads, they asked the Commission to increase the 
rail rates to a level which would permit them to continue to compete 
with the railroads on this traffic, and to earn a profit. Upon brief 
they said: 


The Commission, we are convinced, has been clothed with power to increase 
the rates of one transportation agency, even though they may be compensa! 
if such a step is essential to prevent destructive competition and to preserve | 
the public the benefits flowing from healthy competition between two age! 
of transportation whose perpetuation is in the public interest. 


The shippers and consumers there stated that the value of trans- 
portation service by rail and by common and contract carriers by 
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motor vehicle has been diminished by the fact that a shipper or con- 
sumer can perform his own hauling service over the highways 

The Commission, based upon the present section 15a (2) of the act, 
sustained the rail rates, and although it did not increase the motor- 
carrier rates, the motor carriers did not discontinue their services but 
have continued their transportation of the traffic to the present time. 

The provisions of present section 15a (2) of the act and the sub- 
stitute therefor in S. 2519 are as follows: 

Present: 

2) In the exercise of its power to prescribe just and reasonable rates the Com- 
mission shall give due consideration, among other factors, to the effect of rates on 
the movement of traffic by the carrier or carriers for which the rates are prescribed; 
to the need, in the public interest, of adequate and efficient railway-transportation 
service at the lowest cost consistent with the furnishing of such service; and to the 
need of revenues sufficient to enable the carriers, under honest, economical, and 
efficient management to provide such service. 

Proposed by S. 2519: 


) The Commission’s power to prescribe just and reasonable rates shall be 
exercised in such manner as to enable the carriers under honest and efficient 
management to earn, as nearly as may be, sufficient revenues to provide, in the 
interest of the Nation and the general public, adequate and efficient service, estab- 
lish and maintain sound credit, attract equity capital, take advantage of techno- 
logical developments, and advance and improve the art of transportation. 


The Congress in its wisdom when enacting the Emergency Trans- 
portation Act, in 1933, in order to carry out the third purpose thereof, 
made it the duty of the Coordinator 
forthwith to investigate and consider means, not provided for in said title, of im- 


proving transportation conditions throughout the country, including cost finding 
in rail transportation * * ¥*, 


Mr. Eastman discharged said duty in a highly commendable manner 
and perfected a system of cost finding in rail transportation. Con- 
currently therewith, and as amended by the Transportation Act of 
1940, the Congress established the present section 15a (2) of the act. 
Apparently its purpose in so doing was to make the cost of performing 
the service one of the tests as to the ability of the carriers, or an indi- 
vidual carrier, to furnish adequate, economical, and efficient trans- 
portation. 

Under the present provisions of the law, both the public and the 
carriers are accorded certain protection specified therein. However, 
under the proposed language in S. 2519, only the railroads would be 
protected, and the shipping public would be irreparably damaged. 

The present provision requires honest, economical, and efficient 
management of the railroads. Note that the proposed amendment 
omits the important word “economical.’”’ This omission, we submit, 
was intentional on the part of the railroad framers. They realize that 
under their present set-up, they are barred from making any claim of 
economical management. Consequently, it irresistibly follows that 
S. 2519 is contrary to the public policy, and tendered by the railroads 
for the specific purpose of enabling them to avoid their plain duty 
under the present law to ec sonomically manage their properties and 
operations. 

Therefore, we respectfully but urgently request that S. 2519 be not 
approved. 
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(The statement on S. 2518 and S. 2519 filed by William M. Maddox. 
executive sec retary, ne roperty Deranee’ Committee, will be found in 
the hearings on 8. 2518 for April 4.) 


Unitep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Johnson of Colorado (chairman 
presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and E. R. 
Jelsma, staff director of Subcommittee on Domestic Land and Water 
Transportation. 


STATEMENT OF JOHN M. AGREY, DIRECTOR OF TRAFFIC, PUBLIC 
SERVICE COMMISSION OF THE STATE OF NORTH DAKOTA 


Mr. Acrey. I have just one comment to make regarding S. 2519. 
This bill proposes to substitute a new paragraph (2) for the present 
paragraph (2) of section 15a of the act. 

The present law, requiring the Commission to give due consideration 
to the effect of rates on movement of traffic, among other things, when 
exercising its power to prescribe just and reasonable rates, is to be 
entirely eliminated. 

The criterion under which the Commission will prescribe rates as 
proposed by S. 2519 directs that the carriers earn sufficient revenue to 
provide adequate and efficient service, establish and maintain sound 
credit, and attract equity capital. 

This is practically the same as the 1920 section of this act. In 1933 
the 1920 version was changed to its present wording. Now, it is pro- 
posed to change it back again. The 1920 wording was passed in times 
times of inflation and the 1933 wording was passed in a time of de- 
ee. 

2519 will not prove satisfactory because it makes adequate reve- 
nues practically the exclusive criterion for the Commission to follov 
in exercising its power to prescribe just and reasonable rates. The 
power of the Commission to consider the effect of rates on the move- 
ment of traffic is of extreme importance. This is particularly so in 
times of depression when the Commission cannot be expected to only 
consider adequate revenues for the railroads. 

The present act combines fairly the needs of the public for rates 
which will move the traffic, and the needs of the railroads for adequate 
revenues in good times and bad. 

S. 2519 provides solely for the railroads and ignores the need of the 
public of having rates on a level that will encourage the movement of 
traffic. S. 2519 should not be recommended for passage. 

That concludes my statement, Mr. Chairman, and I wish to express 
my appreciation for the opportunity of being heard. 

The CuHarrMAN. We thank you and we thank the folks who have 
made a detailed study of all these matters. It is very valuable to us 
to have your reactions and your views. 
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Senator Bricker. Has there been any action taken by the Associa- 
tion of Utility Commissioners? ; 

Mr. Cart. On certain legislation General Solicitor John P. 
Randolph appeared. 

Senator Bricker. There has been no detailed study of the bills? 

Mr. Acrey. There has been none by the association. I am amem- 
ber of the executive committee. 

Thank you very kindly. 

Senator Younac. Thank you, Mr. Chairman, and I thank the mem- 
ber of the Public Service Commission of Montana. 

The CuarrMAN. We are glad to have you with us. Come in any 
time. 

(The following statement was inserted for the record by the chair- 
man at the close of the day’s hearings:) 


STATEMENT OF GILES Morrow, EXECUTIVE SECRETARY, FREIGHT FORWARDERS 
INSTITUTE 

As in the case of 8S. 2518, the freight forwarders feel that the issues involved 
have been ably and fully discussed on the record. 

Again, as in the case of S. 2518, the forwarding industry recommends that the 
rate-making rule be kept uniform in all parts of the act. Such changes as the 
committee may see fit to propose in part I of the act should be made applicable 
also to part IV. 

To extend the terms of the bill to part IV of the act it would simply be nece. sary 
to amend section 406 (d) to read as the bill proposes to amend section 15a (2). 


(Statements submitted by J. A. Montgomery, manager, California 
Grape and Tree Fruit League, and by Ernest Falk, manager, North- 
west Horticultural Council, on the bills S. 2518 and S. 2519 will be 
found in the hearings on 8. 2518 for April 8, 1952. 

(Additional statements regarding 5. 2519 submitted by the following 
will also be found in the hearings on 8. 2518 for April 8: C. E. Childe, 
representing the Mississippi Valley Association; Terrell C. Drink- 
water, president, Los Angeles Chamber of Commerce; and C. D. 
Williams, solicitor, U. S. Department of Commerce.) 
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Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952 


The committee met, pursuant to recess, at 10 a. m., in room G—1(j 


United States Capitol Building, Senator Johnson of Colorado (chair- 


man) presiding. 


Present: Senators Johnson of Colorado and Hunt. 
Also present: E. R. Jelsma, staff director of Subcommittee 0), 





STATEMENT OF CHARLES E. Buaine & Son, TRAFFIC MANAGERS, PHOENIX, Ari? 







as follows: 
PRESENT 


‘*(2) In the exercise of its power to 
prescribe just and reasonable rates the 
Commission shall give due considera- 
tion among other factors, to the effect 
of rates on the movement of traffie by 
the carrier or carriers for which the 
rates are prescribed; to the need, in the 
public interest, of adequate and effi- 
cient railway transportation service at 
the lowest cost consistent with the fur- 
nishing of such service: and to the need 
of revenues sufficient to enable the car- 
riers under honest, economical, and 
efficient management to provide such 
service.”’ 


Domestic Land and Water Transportation. 


PROPOSED BY 8. 2519 


(2) The Commission’s power 


t 


S. 2519 would substitute for present section 15a, paragraph 2, of the act, reading 








prescribe just and reasonable rates shal! 


be exercised in such manner as to enal 


the carriers under honest and effici: 
(but not necessarily economical) m 
agement to earn, as nearly as may 


establish and maintain sound cre 


} 


Lwali- 


be, 
sufficient revenues to provide, in the 
interest of the Nation and the general 
public, adequate and efficient service, 


I 


attract equity capital, take advantage 


technological developments, and 


vance and improve the art of transpor 


tation.” 


The Commission has made no recommendation in any of its annual reports 0 
which proponents can rely in support of this bill. 


of the law, both the public and the carriers are accorded certain protectio: 
Under the proposed language only the carriers would be protected, and the shi; 
ping publie-would be irreparably damaged. 


We will adduce evidence before the Senate Committee on Interstate and For 


eign Commerce accordingly. 


Therefore, we recommend that our principals vigorously oppose 5S, 2519. 





(NoreE.- 


~The following testimony concerning 5S. 2519 will be found 


Under the present provisions 





ad- 





in the hearings on S. 2518 for April 9: L. C. Wolfe, executive secre- 
tary, Los Angeles Traffic Managers Conference; Hon. Ellis Arnall, 
Director Office of Price Stabilization; Clyde B. Aitchison, Acting 
Commission; Hoyt S. Haddock, 
executive secretary, CIO Maritime Committee. 


Chairman, Interstate Commerce 


(Frank A. Leffingwell, secretary- 


whic h will be found in the hearings on S 
(L. C. Salter’s views on 8. 2519 “will be found i in his letter to Senato 
. 2362 for April 9.) 


Seite under S 


treasurer, Texas Industrial Trat 


754 for April 9. 


hie 
League filed a statement in opposition ae seve ral bills including S. 2519 
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S. 2653, A Bill to Standardize Rates on Household Goods 
Shipped by the Government for Its Employees 


Unirep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 3, 1952. 
- eat The committee met, pursuant to call, at 10 a.m. in the caucus room, 
yenal Senate Office Building, Washington, D. C., Senator Johnson of 
‘ficient Colorado (chairman) presiding. 
e. oh Present: Senators Johnson of Colorado, O’Conor, Tobey, Capehart, 
in th and Bricker. 
general Also present: E. R. Jelsma, staff director of Subcommittee on 
service, Domestic Land and Water Transportation; and F. J. Keenan, assistant 
gh clerk of the committee. 
itage of on r . . ‘ ° 
nd ad- The CHarrMAN. The hearing will please come to order. Beginning 
anspor tomorrow the hearings will be held in the regular committee room on 
| the Senate side of the Capitol. 
This hearing is on domestic land and water transportation problems. 
We have a great many bills before this committee. I think that we 
have mailed out copies of the bills, about 25 altogether. There are 
other bills that have come to the committee since the hearings were 
set. Anyone wanting to testify with respect to those very late bills 
may do so. We will get copies to you if you will let us know about 
your interest in them. If you are not prepared, as | suppose you are 
not, because they have not been before us sufficiently long, you may 
submit testimony with respect to your views regarding them. 
' At this point we will insert in the record a copy of S. 2653. 
found (The bill is as follows:) 


secre- 
Arnall, [S. 2653, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 


eting 4 BILL To standardize rates on household goods shipped by the United States Government for its 
1 1 yc] employees 


Be it enacted by the Senate and House of Representatives of the United States of 
Trattie America in Congress assembled, That section 22 of the Interstate Commerce Act 
9710 be amended by inserting before the period at the end of the first sentence a colon 
oon and the following: ‘: Provided further, That this section shall not apply to the 
carriage, storage, or handling of shipments of ‘household goods’ as defined by the 
nator Interstate Commerce Commission in Practices of Motor Common Carriers of 
Household Goods (17 M. C. C. 467), when such earriage, storage, or handling is 

for the United States Government”’ 


The CHArRMAN. Our first witness this morning is Mr. James F. 
Rowan, general manager of the Movers’ Conference of America, 
American Trucking Association. Mr. Rowan, you may proceed in 
your own way to tell us about the bills in which you have concern and 
interest. You can talk about any of them or all of them. 


1199 
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STATEMENT OF JAMES F. ROWAN, MOVERS’ CONFERENCE OF 
AMERICA 


Mr. Rowan. I propose to talk only about Senate bill S. 2653. 

The CuarrMan. You may make yourself at home and talk about 
whatever bills you want to talk about. 

Mr. Rowan. Mr. Chairman, members of the committee, my name 
is J. F. Rowan, general manager of the Movers’ Conference of America 
(formerly the Household Goods Carriers’ Conference), the national 
office of which is located at 1424 Sixteenth Street NW., Washington, 
D. C. Further identified, the Movers’ Conference of America 
comprises the affiliated interests of 52 associate movers’ groups of 
local and regional character as listed in appendix A to this testimony, 
whose respective memberships identify the approximate 4,000 carriers 
represented by this conference. 

This witness has served in administrative capacity to the moving 
industry for the past 22 years, directing matters pertaining to State 
and Federal regulations designed to govern the practices of motor 
common carriers of household goods in interstate commerce for 
protection of the public and the moving industry. 

On June 20, 1950, this witness appeared before this committce 
concerning inquiry under Senate Resolution No. 50 (reference record 
of hearings, pp. 874-890, inclusive). In the course of such testimony, 
the moving industry offered several of its problems for consideration 
with emphasis on the Federal Government’s alleged abuse of privilege 
under section 22, part 1 of the Interstate Commerce Act with the 
expectancy that 1 of the 20 or more transportation bills now pending 
consideration by this committee would provide for the moving 
industry’s complaint concerning the promiscuous use of section 22 
privilege in the Government’s arrangement for transportation of 
household goods shipments for members of the armed services. 

When it was observed that none of the several bills provided for 
our particular complaint, we then requested Chairman Senator 
Johnson of Colorado to introduce such a bill for the threefold purpose 
of (a) betterment of a moving service in behalf of members of the 
armed services, (6) stabilization of rates relating to such service by 
the approximate 4,000 carriers so engaged, and (c) thus remove a 
cost burden from the general public specifically identified by the 
reported 6,000,000 families that are annually moved between inter- 
city points. 

Such burden is represented by the less than compensatory rates 
being extended by movers in competition for Government business, 
which loss, of necessity, must be visited upon the public under the 
carrier's law fully filed tariff for public use. In support of the fore- 
alae cbadiiatiioen, we point to the fact that rates in the moving industry 
remained at the 1939 level during the entire period of World War II, 
marking those years when the Government and the armed services 
were engaging movers upon the basis of published tariff rates. Since 
1946 the over-all average increase in moving rates has been 22.5 
percent, which is considerably less than any other type of trans- 
portation. 
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PART I. HISTORY OF THE MOVING INDUSTRY AND ITS SERVICES COM- 
PARED TO OTHER FORMS OF TRANSPORTATION 


The major portion of persons and firms presently engaged as 
household goods common carriers in interstate commerce acquired 
such authority under the so-styled grandfather clause of the Motor 
Carrier Act of 1935 ), predic ated upon the fact that such firms were in 
the moving busine 88 prior to June 1, 1935, and even before the develop- 
ment of motor vehicle equipment and the existence of the Nation’s 
present highway system. 

Service to the public in those early days identified horse-drawn 
vehicles employed in moving household goods and kindred articles 
between homes, offices, and establishments limited to an area that 
could be served in practical manner by wheel and horse transporta- 
tion, but did include the docks of waterway and railroad transpor- 
tation systems which in the earlier days provided the only means for 
practical intercity movement. 

Such older firms are now in their third generation of ownership and 
have kept abreast of modern transportation facilities particularly 
dedicated to the movement of personal property and articles of related 
delicate nature requiring specialized careful handling. It is no trade 
secret that the railroads, excluding certain carloading activities be- 
tween very distant poimts, have relinquished much of their interest in 
our type of cargo in recognition of the peculiarly different type of 
service extended to our shippers, wherein responsibility for safe car- 
riage from the exact location to the final position of the several articles 
comprising shipment to the home, office, or establishment to which 
they are destined. 

It is a correct statement that modern-day moving service by motor 
van over the highways is available to the American public between 
all points within a city, town, or open country. We know of no other 
form of transportation, excepting the Government’s parcel-post sys- 
tem, that provides such complete transportation coverage. In order 
that this committee may further appreciate the inherent and decis- 
ively different character of a moving service as compared to other 
forms of transportation, we supply for convenient reference appendix 
B, representing pertinent excerpts upon the subject as initially pre- 
sented to the committee in our testimony on June 20, 1950. 

Mr. Chairman, I do not propose to read all of the prepared testi- 
mony, and would like just to identify in more particular the several 
appendixes. 

The CuatrrMan. The entire report that you have here will be in- 
serted in the record and you may quote excerpts from it or make other 
statements independent of this statement, if you wish to emphasize 
certain points. 

Mr. Rowan. With reference to appendix B, on page 15 of the pre- 
pared statement, its parts 1 and 2 give a more detailed picture of the 
involved operations describing the moving service which are in such 
contrast with the services rendered by other types of common carriers, 
water, rail, or motor. This information has a very important bearing 
upon the Government-reduced-rate privilege by the fact that each 
moving job is of custom nature, using the word “custom” there to 
describe that there is no set pattern to a moving job, every one of 
which has a particular requirement or requirements of the shipper. 
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There is no uniformity or design that you can employ. You just 
simply take them as they are and apply the know-how of the business 
to getting the job done to the satisfaction of the shipper. Conse- 
quently it cannot be converted into a belt-line or volume proposition. 

Part 6 of appendix B points up the foregoing fact in further detail 
while emphasizing the general evils visited upon the moving industry 
by Government discount privilege, which has no economic justifica- 
tion and exists merely by privilege of law. The moving industry has 
consistently sought administrative relief. 


PART Il. THE MOVING INDUSTRY HAS CONSISTENTLY SOUGHT 
ADMINISTRATIVE RELIEF 


The testimony offered to this committee on June 20, 1950, did no! 
provide specific recommendations with respect to amendment to sec- 
tion 22, part 1, of the act (as will be noted in appendix B) but rather 
relied on the committee for a recommendation in the matter. Also 
we had hoped that the review of complaint before the Congress woul 
inspire the armed services to institute corrective measures on the basis 
of our detailed memorandum of May 16, 1950 directed to Maj. Gen 
F. A. Heileman, Chief of Transportation, Department of the Army, 
Washington, D. C. (see appendix C). 

As further explanation of appendix C, this memorandum to Genera! 
Heileman in May 1950 in substance is predicated upon the same facts 
and circumstances that will be reviewed in the testimony of this 
witness. We would have the committee observe the tolerance of ow 
approach to Major General Heileman in the matter, in the sincer 
effort to develop administrative relief to our problem. Though our 
letter was never acknowledged by General Heileman, we consider i 
a very important consideration of the record in this hearing, con 
cerning as it does the effort made by the moving industry to avoid 
if possible, the legislative relief which we now find necessary. 

Appendix C is found on page 19 of the prepared testimony. Jus! 
brieidly, there will be observed the detail that we went to in describing 
the problem and identifying by this material proof of its existence 

Unfortunately, the problem became progressively worse and re 
sulted in a flood of letters by numerous moving concerns from al! 
over the United States to members of the Armed Services Committees 
of both Houses of Congress complaining of the destructive competi 
tive practices indulged in by numerous armed services installations 
throughout the country. 

Under date of August 15, 1950, Maj. Gen. F. A. Heileman mac: 
reply to several Members of the Congress which in substance de 
fended in part the policies of the Army upon the basis of volum 
business and privilege under section 22, part 1, of the act and in par' 

tacitly agreed that corrections would be instituted toward certain 
recognized evils. Following some delay, we were able to obtain cop) 
of the general’s advice to the several Congressmen, and acknowledg 
ment of its contents was directed to General Heileman by this con 
ference under date of October 5, 1950 (see appendix D). 

Appendix D represents the other letter to Major General Heilema: 
following complaint that had been made by many members of th 
industry to the Armed Services Committees of the Congress, and 
months after the previous letter again is evidence of the industry 
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persistent effort to consummate satisfactory administrative disposal 
of the problem. 

On page 22 of this second letter, next to the last line, the word 
‘not’ has inadvertently been omitted following the word ‘‘does.’’ 
You may want to correct the prepared testimony. 

General Heileman did not acknowledge rec eipt of our letter, but in 
the interim, Mr. E. G. Plowman—-since retired—was appointed, under 
authority of the Office of Defense, as Director in Charge of Military 
Traffic Service with headquarters at the Pentagon Building. Appar- 
ently because of the disturbing matter of household-goods transporta- 
tion for members of the armed services, this witness was called into 
conference by Mr. Plowman on October 11, 1950. The developments 
from that conference and the several more that followed are set forth 
in appendixes E, F, G, and H, beginning on page 26 of the prepared 
testimony. Appendixes K, F, G, and H represent a series of communi- 
cations and accompanying statistical material directed to Mr. E. G. 
Plowman, at that approximate time on loan from the United States 
Steel Corp., who was appointed by the Secretary of Defense in a 
civilian capacity to work with the various carriers and armed service 
traffic officials in an effort to correct certain recognized conflicts in 
Government transportation matters deemed not to be in the best 
interests of the Government, the public, or the carrier. 

The Orne industry’s problem, evidently inherited from the files 
of Major General Heileman, was one of the first matters for con- 
sideration by Mr. Plowman. As the series of correspondence will 
reveal, the moving industry again painstakingly reviewed its problem 
with added confirming material for Mr. Plowman. ‘Though the con- 
tents of our letters were discussed in succeeding conferences with Mr. 


Plowman, no semblance of relief was developed. 

It will be noted in those series of four appendixes that we certainly 
made every effort to bring out the problem and to try to offer some 
constructive om aging iy for relief. It will be noted that no acknow- 


ledgment or reply, as in the case of Major General Heileman, was made 
to the series of four communications directed to Mr. Plowman’s 
attention for the specific purpose of providing constructive suggestion 
for correction of our complaint. 

During the course of such conferences with Mr. Plowman, the mili- 
tary headquarters of Washington, upon authority or direction that 
we were never able to specifically identify, issued instructions effective 
November 1, 1950, for the discontinuance of the Government bill 
of lading as an instrument of contract between household-goods 
carriers and returned to the contract form that had been abandoned in 
1945 basically because its unorthodox and awkward requirements had 
created a bottleneck in transportation arrangements for the great 
number of Army officers who were being reassigned following close of 
hostilities in World War II. 

Appendix I, found at page 40, represented by a letter from this 
conference to members of the moving industry in the Washington 
area, discusses in more detail the bitter disappointment of what we 
recognize to be a definite backward step, if not unlawful practice, for 
transportation of household goods by the armed services under section 
22 privilege. 
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PART III. ANTIQUATED BID OR CONTRACT PROCEDURE PROVEN TO BE 
UNSOUND 


Use of the bid and contract forms by the Army dates back many 
years before Federal regulation of motor transportation, and it was 
not until passage of section 321 of the Transportation Act of 1940 that 
the Army recognized the common-carrier status of any motor carrier, 
despite the design and purpose of the Motor Carrier Act of 1935. In 
adoption by the Congress of section 321 of the Transportation Act of 
1940, sponsored chiefly by the moving industry, it was ironic to 
observe that, while the Army then began use of the Government bill 
of lading with other forms of motor common-carrier operation, it 
continued with the bid and contract procedure when engaging the 
services of members of the moving industry. 

Such practice continued until September 1945, when military 
headquarters of Washington found itself faced with the afore-men- 
tioned bottleneck, at which time it called this witness into conference 
for aid in designing some method of immediate relief for the backlog 
of shipments of household goods and personal property of its officers 
and personnel. 

Our recommendations briefly were that the Army forsake its bid 
and contract procedure and adopt orthodox transportation methods 
identified by the use of Government bill of lading and recognition of 
the household-goods carrier’s published tariff rates. It was agreed 
that this would be the new order of business; and the Movers’ Con- 
ference of America, as further aid, volunteered the use of its facilities 
without cost to either the Government or the carriers in the effort to 
expedite movement of the reported backlog of several thousand 
shipments. 

The conference did not enter actual operations, but only induced 
available carriers to accept the Army’s shipments of house hold goods 
under the new arrangement. In comparatively short time the situa- 
tion was under control, apparently to the satisfaction of all concerned, 
evidenced by the fact that the military headquarters of Washington 
continued with such orthodox practices of bill of lading and _ tariff 
arrangements from October 1945 to November 1, 1950, a period of 
approximately 5 years; also, prompted no doubt by the policy of the 
military headquarters of Washington, practically every other Army 
facility likewise abandoned destructive practices in favor of bill of 
lading and published tariff arrangements. 

On November 1, 1950, as previously stated and without explanation, 
the military headquarters of Washington returned to the contract 
form arrangement and instituted severe demands for competitive 
recognition by all carriers for the lowest quotation that it could receive 
from any single carrier. Such reactionary policy by the military 
headquarters of Washington immediately spread to all military 
installations throughout the country, with the result that the moving 
industry is presently in the throes of the most severe destructive 
competitive warfare that has been visited upon it since institution of 
the Motor Carrier Act of 1935. 

It will be noted that we are using the actions of the military head- 
quarters of Washington to illustrate not only the conditions here in 
Washington but rather the destructive condition that prevails nation- 
ally among armed services facilities apparently by cue taken from 
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policies instituted by the armed services here in Washington and now 
involves every such branch of the armed services to a greater or lesser 
degree. ‘ 
PART IV. DETAILS OF DESTRUCTIVE, COMPETITIVE, AND 
DISCRIMINATING PRACTICES 


In attached appendix J is a brief review of the rate content of several 
tariffs by which the destructive nature of Government-reduced rates 
on household goods can best be illustrated. The rates employed are 
for typical mileage and average shipment as identified in the first two 
columns. Column 4 reflects the percentage difference between the 
so-styled master tariff of the Independent Movers and Warehouse- 
men’s Association as compared to that organization’s tariff No. 6 now 
of obsolete use except by three of its members. 

To illustrate, when a participant in tariff No. 8 is forced to take 
Government business at prevailing rates in tariff No. 6, lost revenues 
of that carrier as would have been earned under tariff No. 8 is expressed 
percentagewise in column 4. When a carrier participant in Household 
Goods Tariff Bureau, so-styled master tariff No. 42—A, is required to 
take Government business under independent tariff No. 6, its loss of 
revenue is reflected percentagewise in column 5. 

I would like to point out first with respect to this appendix J, 
because it is an important part of this testimony and especially in 
consideration of appendix L that will follow, what we have done here 
was simply to take rates that are illustrative. As I have said, the 
first column are the rates that the armed services would have us now 
use. The second column are the published lawful rates of the Inde- 
pendent Movers and Warehousemen’s Association, and they have a 
membership of approximately 425. Almost 400 of those carriers are 
using tariff No. 8. 

The third column is the household- goods carrier so-styled master 
tariff. They have over 2,200 participants directly, and the other 
agencies publish a similar level of rates. In the fourth column, say a 
shipment is moving 15 miles. It would require reduction over the 
published rate in tariff 8 of 42.2. If a Household Goods Carrier 
Bureau member is meeting that rate, it means he is reducing his tariff 
46.5, 

In order that you do not get the impression that I am using ex- 
tremes, I want to explain that within our industry, and for many years, 
our rates on short hauls were terrifically low. T he same could be said 
to be true on our rates for the extremely longer hauls. In other words, 
shipments out of 200 miles, the rates ‘have been materially advanced 
since 1946 to correct that basic error. 

While those increases were taking place—and this is interesting—it 
was discovered that shipme nts traveling from 3 to 1,300 miles for the 
most part were paying their way, and we actually reduced some of 
those rates. Where they are not reduced, they were held at the present 
level. 

But again at 1,500 miles, somewhere in there, 1,300 or 1,400 miles, 
the increases since 1946 have recognized that.our previous rates on long 
hauls were too low. To give you some sort of an idea as to just what 
happens, say a shipment i is moving out of Washington to Baltimore, 
household-goods shipment. If it is an independent varrier, he is 


96736—52 78 
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taking a cut of 43.3 percent of his needed revenue, as we had proven 
to the Commission that we needed in filing those tariffs. 

If it is a household-goods carrier, he is taking 47.8 reduction in his 
rate. Let’s take a shipment to Philadelphia. An independent carrier 
is cutting his established rate in tariff No. 8, 35.3, whereas a household- 
goods carrier is cutting his rate 38.2. 

Going a little further, taking a shipment to New York City. The 
independent carrier would be cutting his duly filed tariff rate No. 8, 
13.2, and the household-goods carrier will be reducing his 17 percent. 
As I explained, in this middle section, 300 to 1,300 miles, the filed 
rates, that is the choice traffic, that is the traffic that provides a more 
or less balanced movement with a minimum amount of extra mileage 
We recognize that. Rather than saddle higher rates on those types 
of shipments, we have put the rates up where they needed to be put up. 

So even in there the reductions, as we will show later an appendix L. 
will more than confiscate the earnings of the vast majority of house- 
hold-goods carriers. For the greater distances, we will say 1,750 miles, 
that would identify a point like Denver. The independent tarifi 
No. 8 participants would take a reduction of 15 percent; the Household 
Goods Carrier Bureau tariff, 23.1 percent. 

Take out to Salt Lake City, talking now from Washington all the 
time, the independents would take a cut of 14.2, the household-goods 
carriers would take a cut of 28.7. In the Nevada territory you wil! 
notice the same terrific reductions. Then getting out to California 
in the independent tariff it is a cut of 20.5 percent, and in the House- 
hold Goods Carrier Bureau tariff, 34.5. This illustrates the extent 
of such destructive competition as is now being inflicted upon the 
moving industry, admittedly by our own members’ acquiescence to 
overtures made by Government contracting officers. Such acquies 
cence is in the most part part developed by fear of both lost business 
and future prestige, a very understandable condition of mind, con 
sidering the great number of persons and firms, approximately 4,000 
that are competing for the business of the armed services in the move- 
ment of household goods and kindred articles. 

The Military District of Washington is now awarding business on|\ 
to carriers who will meet the rate levels, shown in appendix J—in othe: 
words, independent tariff No. 6—of the so-styled Independent Movers 
and Warehousemen’s Association Tariff No. 6, MF-ICC No. 17. 
which tariff, incidentally, became effective on April 19, 1948, and is 
now available for public use by only three carrier participants, whereas 
tariff No. 8, MF-ICC No. 22, is participated in by 399 of its approx: 
mate 415 members of the Independent Movers and Warehousemen’s 
Association. 

In other words, the Military District of Washington is imposing 
upon the entire moving industry of the United States a level of rates 
that is available to public use by only three carriers with very limited 
territorial operating authority, so it is a fictitious thing all the wa, 
through. Following such successful bargaining by ‘the Militar\ 
Headquarters of Washington, Bolling Field, Andrews Field, the Naval 
Gun Factory and other installations in and around Washington are 
awarding shipments only to carriers that will meet such depressed 
transportation rates. 

Over the years we have reviewed this matter with the armed 
services officials as indicated by the correspondence in the appendixes 
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C, D, E, F, G, and H, to be met with the contention that while Public 
Law 604, adopted by the Seventy-ninth Congress, provides in clear- 
cut language that it shall not be necessary to consider comparative 
rates in the transportation of household goods for members of the 
armed services, it is an economic requirement to recognize the various 
low quotations offered by members of the moving industry under 
privilege of section 22, part 1 of the act. 

That is to say, while the armed services do at times exercise pre- 
rogative to award transportation to household goods carriers under 
bill of lading contract and at the carrier’s lawfully published tariff 
rates, it does, insofar as the rank and file of its officers and personnel 
is effected, insist that transportation be awarded only to the lowest 
bidder or the carrier who will accept the lowest rate of award estab- 
lished by the contracting officer. 

The moving industry properly feels that the intent of Congress in 
adopting Public Law 604 was to grant all branches and each member 
of the armed services the same legislative privilege that was given to 
the Navy as an emergency war measure identified by Senate bill 13: 36, 
enacted November 28, 1943, which bill is now embodied in its entire 
principle in Public Law 604. 


PART V. INTERPRETATION OF PUBLIC LAW 604 CONFUSED BY SECTION 22 
PRIVILEGE 


Public Law 604 adopted August 2, 1946, did not receive benefit 
of armed services regulation until April 22, 1949, almost 3 years 
after adoption of the law. In the interim, however, the armed serv- 
ices, fortified by such law, at their convenience continued the use of 
Government bill of lading and recognition of the carrier’s published 
tariff rates. 

Appendix K, found on page 43, is pertinent to this discussion. If 
you will note in the center column, the paragraph identified as “‘B,”’ 
there it repeats in substance the contents of Public Law 604 providing 
that shipments may be made by rail, water, or van without regard 
to comparative costs. Further down I think it identifies the last 
sentence: 

The shipping officers will select the means of transportation, ordinary rail 
and/or water, freight, ordinary motor freight, general freight haulers as dis- 
tinguished from specialized household goods motor carriers, railway express 
freight forwarders, or commercial van carriers, which in his judgment will serve 
the best foreseeable interests of the Government and the owners of the property. 


In the bottom of that column appears an important paragraph: 


Claims for loss or damage.—A claim for loss or damage to household goods in 
transit is primarily a matter between the owner and the carrier. 

1 would like to emphasize that because of the arbitrary power that 
is put into the hands of the contracting officer where his judgment will 
prevail over the wishes of the Army officer to be moved, whatever 
justification that might have, then the armed services come down 
further in the regulations and just disown any interest in what happens 
after they have imposed their ideas of a proper carrier on the person to 
be moved. 

Appendix K is a reproduction of the pertinent parts of Executive 
Order 10053, being regulations governing the transportation of 
household goods of members of the armed services wherein it will be 





1208 DOMESTIC LAND AND WATER TRANSPORTATION 


noted that provisions of Public Law 604 are repeated to explain that 
shipments may be made by rail, water or van without regard to 
comparative costs. 

Yet it provides: 

The shipping officer will inform the person requesting shipment of the means of 
transportation authorized at Government expense, and that the use of a different 
method may result in excess cost to the owner. 

It is such implied threat of extra cost that bas denied members of 
the armed services the same rights enjoyed by civilian employees of 
Government (under Public Law 600, 79th Cong.) to select a carrier of 
their choice at the lawfully published rates of such carriers. Inci- 
dentally, Public Law 600 was favorably acted upon by the Seventy- 
ninth Congress on recommendations of the Committee on Expendi- 
tures in Government Departments, the Comptroller General’s office, 
Bureau of the Budget, Civil Service Commission, Department of 
Agriculture, and the General Services Agency. 

in other words, after long years of experience those Government 
officers found that in the final analysis the true economy to the 
Government and the proper protection to the Government employee 
who is being moved, was better accomplished by the judgment of the 
owner of the goods selecting the carrier of his choice to perform the job. 

In substance, it provides an allowance in amount appropriate to 
compensate for the charges found to exist in the prevailing number of 
household goods tariffs on file with the Interstate Commerce Com- 
mission. The moving industry is not advocating such allowance 
procedure within the armed services because we earnestly believe that 
members of the armed services can and will receive a responsible 
moving service merely by amendment to section 22 as proposed in 
Senate bill 2653, thus definitely eliminating the incentive for “rate 
chiseling’’ and permit exercise of orthodox transportation methods 
identified by Government bill of lading and the carrier’s lawfully filed 
rates. Such policy is now being resisted because the armed se rvice 0S 
contend that it is its obligation to exercise privileges under section 22, 
part 1 of the act to obtain the lowest possible quotation. 

Rear Adm. H. A. Houser of the United States Navy and Director of 
its Office of Legislative Liaison in his letter under date of June 26, 
1951, addressed to the Honorable Richard B. Russell, of the United 
States Senate from Georgia, clearly reviewed for Senator Russell's 
benefit (a) Section 205 (a) of Public Law 604 amending section 12 of 
the Pay Readjustment Act of 1942 authorizing the transportation of 
household effects, (6) the provision of section 22, part 1 of the Inter- 
state Commerce Act providing in part the hand!ing of property free or 
at reduced rates for the United States Government and (ce) the existing 
provisions of section 321 of the Transportation Act of 1940 providing 
for elimination of the bid requirement by motor common carriers 
under United States Statute 3709, following which, Admiral Houser 
very tersely summarized the existing situation as follows: 

Thus it will be seen that existing statutes today provide for (a) 
Transportation of houshold effects without regard to comparative 
costs, (6) procurement at free or reduced rates, and (¢) procurement 
without bid. 

Thus we have three existing methods now, all conflicting and 


confusing. From the above it will be observed that the adoption of 


Senate bill 2653 would eliminate item (6) insofar as household goods 
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shipments are involved and would thus automatically remove al] 
conflict and confusion with respect to what would then be continuing 
arrangements under items (a) and (e). 


PART VI. EARNINGS OF MOVERS CANNOT WITHSTAND UNCONTROLLED 
RATE COMPETITION 


Appendix L, found on page 44, is an important relationship to the 
abstract of rates and percentage of lost revenue shown In appendix J. 
To illustrate, the first carrier is shown in appendix L at an operating 
ratio of 100.3 in 1950, and 101.4 in 1951. In other words. this carrier, 
and as you will note, others, was operating at a loss. If such carrier 
is forced to accept Government business on the basis of tariff No. 6 as 
described in appendix G, additional loss on such Government shipments 
could be as reflected in columns 4 and 5 of appendix J. In the exhibit 
to General Reileman and also to Mr. Plowman, wherein we called 
attention to this earnings condition, there were listed more carriers 
than will be found in apendix L. I wish to explain that by the 
fact that in the interim the Interstate Commerce Commission has 
changed the qualifications in classfying class 1 carriers. 

It formerly was that if a carrier had done $100,000 or more of 
business a year, he was then class 1. Now that classification is set up 
by identification with 200,000 or more dollars worth of business a vear. 
You will note from the abstract that in 1950 the approximate 50 
carriers that are listed there had an over-all a verage earnings of what 
amounted to 1.6 percent. 

In 1951 their over-all a verage was about 3.2. 

Senator Bricker. What is that based on? 

Mr. Rowan. Gross revenue as against allowable expenses and before 
taxation, 

Senator Bricker. Before taxes? 

Mr. Rowan. Yes, sir Appendix L represents an abstract of 
earnings reported to the Interstate Commerce Commission by class | 
household goods carriers (meaning those doing business in excess of 
$200,000 annually). Considering that there are approximately 4,000 
household goods carriers authorized to engage in interstate commerce 
by the Commission. it will be noted that hardly more than 1 percent 
fall into the category of class I carriers emphasizing the fact that the 
moving industry, for the most part, is made up of comparatively small, 
though nonetheless responsible business firms, each sharing the same 
high degree of responsibility to the shipping public. 

Because of reports not yet filed, we are unable to make a complete 
comparison on each carrier for the current years 1950 and 1951, 
however, to the extent that figures are available examination will 
reveal that a number of cases of such class I carriers are operating 
at a loss and where this is not true, the margin of revenue is uncom- 
fortably close to the cost of operations. 

Larger carriers, by a more complete organizational set-up, are in 
much better position to employ economics of load factor and mini- 
num empty miles than the thousands of small movers (not required 
'0 report to the Commission). Thus we do not have any figures on 
their earnings. Thus it is a reasonable assumption that the smaller 
carriers suffer the most from destructive practices prevailing upon 
Government traffic. 
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Senator Bricker. Of course they have little opportunity to engage 
in Government hauling, do they? 

Mr. Rowan. I am sorry. 

Senator Bricker. They have little opportunity to engage in any 
Government hauling. 

Mr. Rowan. That is not true. 

Senator Bricker. They do? 

Mr. Rowan. Yes, sir. There are so many Government activities 
now, especially dating back to the beginning of World War II, I guess 
there is hardly any community that is not called upon to handle some 
Government business, especially in household goods. 

Senator Bricker. What percentage of the total household trucking 
in the country is Government business? 

Mr. Rowan. It is reported, Senator, in some localities, as much 
as 50 percent. 

Senator Bricker. What would be the over-all? Just your best 
estimate? 

Mr. Rowan. It would be an educated guess. 

Senator Bricker. That is what I want. 

Mr. Rowan. I would say one-third of the entire business, or perhaps 
40 percent of the entire moving business today, is related indirectly 
or directly to Government activities. I use indirectly because of the 
setting up of plants, atomic plants, and so forth. 

Senator Bricker. That covers both civilians employed by the 
Government and Army personnel? 

Mr. Rowan. That is correct. Comparison of appendix L with 
appendix J will disclose the degree to which the armed services, by 
destructive competitive practices, are placing the burden of its trans- 
portation on the public, indicated by the small margin of earnings 
illustrated in appendix L. 


PART VII. FURTHER EVIL OF UNORTHODOX METHODS 


Further resulting evil because of abandonment of use of the Gov- 
ernment bill of lading in arrangement of household goods shipments 
by the armed services is the long delay in payment to the carrier. In 
some cases, we have been advised household goods carriers are carry- 
ing the burden of unpaid Government bills to the extent of requiring 
special bank loans with which to finance their operations. Man, 
times such forms develop a method of billing by the carrier which 
creates otherwise unnecessary delay in correspondence by the Gov- 
ernment with a carrier, to determine whether or not the carrier has 
exceeded its lawfully filed rates. In other words, may I point out there 
that the bidder cannot get more than his lawfully filed tariffs called 
for. This matter was informally brought to the attention of armed 
services officers early last fall and a plan was considered to discontinue 
the use of purchase orders, contract forms and other species of unortho- 
dox transportation documents which are creating such confusion in 
Army Finance Office, also in the General Accounting Office. 

In an interview with Pentagon officials on this subject several 
weeks ago, it was disclosed that the promised change-over to bill of 
lading is yet in formative stage for revision and later agreement 
upon by the several branches of the armed services and the field 
contracting officers. We sincerely hope that passage of Senate bil! 
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2653 by this Congress will not only expedite use of the Government 
bill of lading, but provide recognition of the lawfully filed tariffs of 
all members of the moving industry. 

Concerning those tariffs, it should be explained that approximately 
85 percent of the moving industry in interstate commerce participate 
in or employ the rate structure of the so-styled high tariff No. 42—A, 
MF-ICC No. 51, as published by the Honeslictd Goods Carriers’ 
Bureau. The remaining 15 percent participate in or employ the rate 
structure of the so-styled low tariff as published by the Independent 
Movers’ and Warehousemen’s Association identified as Tariff No. 8, 
MMF-ICC No. 22. 

This is without taking into account the mere handful of carriers 
who yet participate in antiquated tariffs, such as I described in Tariff 
No. 6. In other words, and for all practical purposes, there are two 
distinct levels of rates for use by the general public with variations 
of from 3 to 10 percent. 

Senator Bricker. What effects would S. 2653 have upon these 
two tariffs? None at all, would it? 

Mr. Rowan. None whatever. It simply would mean that the 
Government then would be in the same position as with the general 
public. They could use one or the other. 

Senator Bricker. It would only affect the Government practice? 

Mr. Rowan. That is true. Incidentally, it would deprive the 
Government of none of its prerogatives to go before the Commission 
and complain about these rates. 

Senator Bricker. It would really reestablish the practice that he 
had had for the 5-year period mentioned a moment ago, to use the 
bill of lading. 

Mr. Rowan. That is correct. The Movers’ Conference, repre- 
senting every segment and group in the moving industry, very defi- 
nitely is not advocating use by the armed services of one rate level 
over the other, it is simply petitioning this Congress to eliminate 
the destructive competitive practices under which all semblance of 
cost of operation is being lost sight of an the resulting losses, of 
necessity, being absorbed by the several tariffs lawfully filed with 
the Interstate Commerce Commission for use by the general public. 

Should section 22 privilege be eliminated on household goods 
shipments transported for the Government, each Government con- 
tracting officer would then, as with members of the public, locate 
the carrier who is in best position to render the required service under 
the most economic benefit to the Government, all circumstances of 
service properly considered, and to the advantage of the owners of 
the goods. That is to say, that the Government transportation 
officer should prove to be as capable as his colleagues in private enter- 
prise when selecting carriers to perform a moving service for the 
Government. 

May this witness advise that my appearance before this committee 
on behalf of the moving industry has been authorized after careful 
consideration by all segments of the moving industry and only after 
sincere conviction that interests of members of the Armed Forces, 
the shipping public and the moving industry will be properly served 
only when this Congress removes the privilege of reduced rates under 
section 22, part 1 of the act involving shipments of household goods 
for the Government. 
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In other words, the effort of the moving industry before this 
Congress in support of Senate bill 2653 is to consummate the intent 
and objective of the Motor Carrier Act of 1935 and the Transporta- 
tion Act of 1940 through acceptance by the Government, for itself, 
the same principles of economic and regulatory control which Con- 
gress prescribed for the general public and the moving industry. 

Mr. Chairman and members of the committee, may I explain that 
this testimony that I have just given was prepared rather hurriedly 
last week in order to meet a desire to have a copy in the hands of 
your personnel last Thursday. During that time we had sent out a 
letter to every known member of the moving industry with a copy 
of Senate bill S. 2653 describing and reviewing again what we were 
endeavoring to ‘do. We urged that in their own words—certainly 
without any prompting or stereotyped arrangement—that they write 
to each of their Senators and explain to them just what they thought 
would be accomplished by the bill or what they thought might not 
be accomplished by it. 

Those letters now have started to come in and we have copies—| 
have them here in front of me, by no means all of them, but with 
the permission of the commiittee, and in order to corroborate my own 
testimony, I would like to read just excerpts from a number of those 
letters, identifying only the Senators to whom they are addressed to, 
the pertinency of a paragraph or a sentence, and the State from 
which it came. 

I do not want to embarrass any of these carriers. I do not know 
that it would, but we do not want to take that risk. May I do that, 
Mr. Chairman? 

The CuarrMan. If they are not too long. We will take your word 
for it that you have the letters and that you have the support of 
your own industry. We are glad to take your word for that. Per- 
sonally I have known you so many years that I would take your word 
or almost anything; but if you desire to read a few excerpts there 
would be no objection to it. We have a very long hearing here and 
we want to get along. 

Senator Carpenartr. Mr. Chairman, do you want to place those 
letters in the record? 

Mr. Rowan. I have no objection. 

The CuHarrman. They have been addressed to Senators. We do 
not want to fill the record too much. 

Mr. Rowan. My point is this: I have made a lot of statements 
here—— 

The CuarrMAN. We take your word for it that you have the evi- 
dence. That is between you and your industry. I think that you 
have made a very clear presentation of this case. I do not know 
how anyone can refute the arguments that you have made. 

However, we will give the military people an opportunity to refute 
them if they want to. I am sure that your industry backs up the 
statements that you have made. However, go ahead. 

Mr. Rowan. I will just skip through lightly, Senator. What 
I want to do is impress you more than anything else with the sincerity 
of our people and how they are writing to their Members of the 
Senate as businessmen, asking for consideration of the problem. 

Senator Bricker. Let me ask you a question. Do you have an 
estimate of the amount of money that the armed services saved whe n 
they did away with the bill of lading practice up to the present time? 
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Mr. Rowan. Senator, my view would probably be prejudiced in 
the matter. But when I think of savings, I want to take into con- 
sideration all contingencies. It is my candid opinion that they saved 
the Government nothing. Just for illustration, at the Pentagon 
an Office that takes care of only moves for the Headquarters Military 
District of Washington has a staff of some 8 or 10. If that were 
replaced by a bill of lading procedure and the officer given the author- 
ity to go out and select his mover, then you would have to count 
that expense against so-called savings on rates. But the more serious 
point is this: As I pointed out, once the carrier is selected in that 
most arbitrary manner and at the most depressed rate, then the owner 
of the goods has no protection from his Government. 

If the carrier fails to give him a good job, it is his lookout. They 
tell him so in this order. I had some pitiful cases brought to my 
personal attention, one so bad that I personally conveyed it to Gen- 
eral Heileman. We had a young Army captain moving here from 
San Diego. When the goods arrived here from the west coast they 
were in such bad shape that the contractor who contracted to unload 
and deliver them refused to touch them until he got complete release. 

There was silt in the refrigerator, so you can imagine the condition 
of the rest of the shipment. That fellow did not have the means to 
take that kind of a rap, and the most conservative estimate was that 
there was $600 worth of damage. The last I heard of it he had re- 
covered exactly nothing. Yet the carrier who is responsible for that is 
still hauling for the military. 

I could just go on all day with that. 

Senator Bricker. With the limited earnings that you have men- 
tioned a moment ago, and I am surprised that they are so low before 
taxes, if the Government does save anything and if the carrier makes 
anything less, he has to adjust his tariff so far as the general public 
is concerned and pass it on to the shipper instead of the taxpaver. 

Mr. Rowan. It is inescapable; there is no such thing as losing a 
loss. It is going to settle on somebody somewhere. You do lose 
assets but you never lose liabilities. That is always finally visited 
upon somebody; in verification of the promiscuous method of getting 
around to the lowest prevailing rate, I have a copy of a letter here. 
It is from the Office of the Transportation Officer and it is identified 
under file reference ABW20D20HEC—DJR, Bolling Air Force Base, 
Washington, D. C., under date of February 7, 1952. It carries the 
salutation ‘““Gentlemen,’”’ and was addressed to the various movers 
of Washington and vicinity. 

Effective immediately this office is giving first cdnsideration to carriers’ opera- 
tions under Independent Movers and Warehousemen’s Association tariff No. 6, 
or other tariffs commensurate with tariff No. 6 in serving of van shipments of 
household goods for Air Force personnel transferred from this base. Therefore, 
in order that our list of eligible companies will be complete, request vou furnish 
this office with a letter stating what tariff you are operating under and the terri- 
tory in whieh you have the authority to operate. Every owner will be asked to 
evaluate the movement of his household goods. Good packing, courteous service, 
pick-up when scheduled, and prompt delivery are mandatory in order to remain 
on the eligible list. 

Thanking you for your attention— 

It is signed by the Transportation Officer, Chief Warrant Officer H. E. 
Cornell. That is indicative of what is going on in variations of form 
all over the country. This base for several years has employed car- 
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riers of Independent Movers and Warehousemen’s Association at their 
going rate under Government bill of lading tariff, also members of the 
Household Goods Carriers, and other agencies. They have done 
business with movers under orthodox methods and I think for the most 
part they got a very responsible service. 

This indicates some form of optimism that I cannot quite compre- 
hend. They have been getting all this good service because they have 
been paying for it; but now they propose to cut the carrier down to the 
percentages that I indicated in appendixes J and L and still expect to 
get good packing, courteous service, pick-up when scheduled, prompt 
delivery. 

In other words, it is just like wanting a tailor-made suit of clothes 
at a hand-me-down price. It does not work out in economics; that is 
all there is to it. 

The Cuarrman. Mr. Rowan, your testimony this moraing was only 
going to take 30 minutes, we thought. That was the time you esti 
mated. You have been on the stand now an hour and 10 minutes. 
We have 500 or 600 witnesses. If they all take that much extra time, 
I do not know when we will get done with this hearing. 

Mr. Rowan. Senator Johnson, and members of the committee— 

The CuarrMan. We do appreciate the statement that you have 
made. You made a very fine statement, a very convincing one. We 
do not want to shut off any witness or unduly restrict them in any way 
but we must get along with our hearing. 

Mr. Rowan. Mr. Chairman, members of the committee, most 
sincerely, may this witness on behalf of all members of the moving in- 
dustry of the United States make this sincere expression of apprecia 
tion for the thoughtful consideration and the excess time extended to 
our industry for this presentation of its case, and I do thank you very 
personally. 

Senator Bricker. I think you made an excellent presentation, | 
might say. 

Mr. Rowan. Thank you. 

The CHarrMaNn. You made a fine presentation and a very thorough 
one. I have known Mr. Rowan long before I came to Washington, 
so he and I can talk across the table as friends. I have known him 
over a long period of time. 

(The documents submitted by the witness are as follows:) 


Movers’ CoNFERENCE OF AMERICA AND ITs 52 AFFILIATED MOVERS’ ASSOCIATIONS 


Buffalo Van Owners Association, Buffalo, N. Y. 

California Moving and Storage Asseciation, Los Angeles, Calif. 

Central New York Warehousemen’s Club, New Hartford, N. Y. 

Certified Warehouses, Inc., Tuckahoe, N. Y. 

Cincinnati Van Owners and Warehousemen’s Association, Norwood, Ohi 
City Movers’ Association, Ine., New York, N. Y. 

Cleveland Furniture Warehousemen’s Association, Cleveland, Ohio 
Colorado Transfer and Warehousemen’s Association, Denver, Colo. 
Connecticut Warehousemen’s Association, Hartford, Conn. 

Detroit Van Owners Association, Detroit, Mich. 

General Tariff Bureau, Lansing, Mich. 

Georgia Household Goods Movers’ Association, Atlanta, Ga. 

Household Goods Carriers’ Bureau, Washington, D. C. 

Household Movers’ Association, Springfield, Mass. 

Hudson Valley Movers’ Association, Port Jervis, N. Y. 

Illinois Furniture Warehousemen’s Association, Chicago, III. 

Independent Movers’ and Warehousemen’s Association, Washington, D. C. 
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Interstate Movers’ Tariff Bureau, Inc., New York, N. Y. 

Kansas Motor Carriers’ Association, Household Goods Division, Topeka, Kans. 

Long Island Moving and Storage Association, Hempstead, N. Y. 

Long Island Warechousemen’s Association, Forest Hills, Long Island, N. Y. 

Maine Movers’ Association, Portland, Maine. 

Massachusetts Furniture and Piano Movers’ Association, Boston, Mass. 

Massachusetts Furniture Warehousemen’s Association, Charlestown, Mass. 

Mayflower Warehousemen’s Association, Indianapolis, Ind. 

Michigan Movers’ and Warehousemen’s Association, Lansing, Mich. 

Milwaukee Furniture Movers’ Association, Milwaukee, Wis. 

Minnesota-Northwest Warehousemen’s Association, Minneapolis, Minn. 

Monmouth & Ocean Counties Van Owners Association, Asbury Park, N. J. 

Movers’ Association of Chicago, Chicago, III. 

Movers’ and Warehousemen’s Association of Maryland, Inc., Baltimore, Md. 

Movers’ and Warehousemen’s Association of Greater New York, Ine., New York, 
NY: 

New Jersey Furniture Warehousemen’s Association, Hopatcong, N. J. 

New York Furniture Warehousemen’s Association, New York, N. Y. 

New York State Warehousemen’s Association, Rochester, N. Y. 

Northern Virginia Movers’ Association, Arlington, Va. 

Ohio Furniture Warehousemen’s Association, Akron, Ohio 

Ohio Household Goods Carriers’ Bureau, Warren, Ohio 

Oklahoma City Warehouse and Transfermen’s Association, Oklahoma City, Okla. 

Omaha Warehousemen’s Association, Omaha, Nebr. 

Oregon Draymen and Warehousemen’s Association, Portland, Oreg. 

Pennsylvania Furniture Warehousemen’s Association, New Cumberland, Pa. 

Pennsylvania Furniture Warehousemen’s Association, Philadelphia Chapter, 
Philadelphia, Pa. 

Pennsylvania Furniture Warehousemen’s Association, Pittsburgh Chapter, Pitts- 
burgh, Pa. 

Rhode Island Warehouse and Movers’ Assoziation, Providence, R. I. 

Rochester Truckmen’s and Warehousemen’s Association, Rochester, N. Y. 

Rockford Movers’ and Truckers’ Association, Rockford, Ill. 

St. Louis Furniture Warehousemen’s Association, St. Louis, Mo. 

San Francisco Movers’ Association, San Francisco, Calif. 

Southeastern Warehousemen’s and Movers’ Association, Atlanta, Ga. 

Southwest Warehouse and Transfermen’s Association, Fort Worth, Tex. 

Upper New York Warehousemen’s Association, New York, N. Y. 


Excerpts From Testimony or J. F. Rowan BEFORE THE SURCOMMITTEE ON 
Domgstic LAND AND WATER TRANSPORTATION OF THE COMMITTEE ON INTER- 
STATE AND FOREIGN COMMERCE, UNITED States SENATE 


PART I, HISTORY OF THE MOVING INDUSTRY 


Many firms presently engaged in the moving business were so operating years 
before the turn of the century within the limited means of horse-and-rig convey- 
ance, and invariably included warehouse service. Many of such firms are now 
in the third generation of ownership, but the character of the service remains 
the same in basic principle. In earlier days, and especially true in smaller towns 
and more sparsely settled areas, moving concerns engaged in diversified activities 
to develop the over-all volume of business necessary for existence. Moving, 
express, transfer, heavy hauling, baggage, pick-up and delivery, merchandise and 
household-goods storage, pool-car distribution, and carloading were some of the 
varied activities of the moving men of those days. 

The transcend from horse-drawn to service by motor vehicle developed several 
patterns of operation. Some movers, where the volume of business warranted, 
elected to specialize in a moving service related principally to home and office 
and other establishments, but definitely intended to include all other types of 
shippers of articles which, because of their unusual nature transportationwise, 
require the skill of trained personnel, padded and otherwise specially equipped 
vehicles for safe transportation. Other movers, though specializing in a moving 
service over the highways, continued in local cartage, transfer, pick-up and 
delivery, pool-car operation, etc., as these terms apply to service in local commerce, 
with warehouse service for both the moving and merchandise trade. Only in 
rare cases did the original mover enter into the over-the-road common carrier 
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freight field. This fact is interesting proof of the impractical commingling of 
freight as such with shipments commonly serviced by the moving men. That 
is to say that to have entered the over-the-road freight field, moving firms would 
have to employ an entirely different type of personnel and an entirely different 
technique in operation. 

Having elected to specialize in extension of the house-to-house, establishment- 
to-establishment move from across town to across the Nation, it was necessary 
that the mover adopt a tariff of charges in keeping with the highly specialized 
nature of the service. Competition thus provided the railroads, who formerly 
handled the movers type of shipment, was, and is, premised solely upon a distinctive 
type of personalized call-and-demand service involving the removal of articles 
“as is’ from exact location in parlor, attic, office, or other establishment, trans- 
porting and placing each such article in exact location desired by the shipper at 
destination point. 

Movers’ tariffs bear no resemblance whatsoever in pattern or level of rates to 
tariffs of other forms of transportation, but are peculiarly fitted to meet the varied 
requirements of the shipper. To my knowledge, there is not a tariff participated 
in by any of the approximate 4,000 movers that departs from the basic principle 
prescribing a single commodity rate for transportation services rendered, regard- 
less of the articles involved in the shipment. 

Transportation charges accruing under a mover’s tariff are higher than charges 
applied by either rail or motor freight line-haulers. The shipping public is well 
aware of this fact and unquestionably it is fully considered by every shipper in 
appropriate relation to service demands before release of that shipment to a 
household-goods mover. 

In my 20 years’ experience in service to the various types of motor carriers for 
hire, I have never witnessed a single instance of bona fide confusion concerning 
that which constitutes a moving service as distinguished from other forms of trans- 
portation when the law of economics is properly applied. The basic economic fact 
is that the direct cost of a moving service of itself eliminates this industry as a 
rate-factor competitor to any other form of transportation. Rate competition to 
a small extent is existent within the moving industry, but effective only when th 
carrier quoting the lower rates can give convincing evidence of equally responsible 
service. 

Though there are exceptions, the general requirements for a successful moving 
business is the adjunct of a responsible warehouse service required for the proper 
servicing of many such types of shipments, and with respect to all shipments, 
there is the basic requirement for responsible competent terminal service at th: 
point of pick up or adjacent thereto and likewise at the point of destination o1 
adjacent thereto. 

Existing authority for service by the approximate 4,000 household-goods movers 
by motor van in interstate commerce, directly or by joint operation, provides a 
complete service between any two points in the United States and Canada 
located on, or adjacent to, a usable highway. 


PART Il, A MOVING SERVICE COMPARED TO OTHER FORMS OF TRANSPORTATION 


Shipments of freight for movement by rail, water, or motortruck as distinguished 
from motor van are represented by articles which for the most part have been pre- 
pared for shipment by placement in a carton, box, barrel, or other approved con- 
tainer which, under ordinary handling, will insure safe delivery of the contents 
Articles not so packed are of a nature that will withstand ordinary rigors of han- 
dling when comingled with other freight. The major portion of such shipments 
are handled under established methods usually made available to the motor freight 
carrier at the shipper’s dock. In similar manner, such shipments are customarils 
delivered at the dock or door of the consignee. Preshipping arrangements involv: 
nothing more than a phone call, resulting in the dispatching of a truck to piek up 
the same. Similarly, they are delivered to the consignee during the course of 
generally accepted business hours without prior notice to the consignee. 

In contrast to the above, a moving service requires and does involve preliminar) 
negotiations with the shipper, usually followed by arrangement for a representa- 
tive of the carrier to visit the home, office, or other place of location of the ship- 
ment in order to determine and coordinate the use of equipment and personnel i! 
conformity with the shipper’s desire. 

A few of the details that must be considered in completing a shipment are: Th: 
mover must determine the approximate number of cubic feet in the shipment and 
fairly accurately for dispatching purposes. For instance, if the dispatcher is \ 
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send an 1,800-cubic-foot van for a 1,000 foot and an 800-foot shipment, he must 
know that the footage is fairly accurate. Should the first one utilize 1,200 or 
1,400 cubic feet instead of 1,000, then the second shipper would be greatly incon- 
venienced by the resultant delay. Repercussions from one failure could affect 
three or four additional shippers. 

It is necessary that the proper amount of packing be determined in advance 
and all necessary arrange’nents be made to subsequently pack the necessary items. 
Mirrors, pictures, paintings, and other fragile items must sometimes be crated 
and such arrangements must be made prior to loading. 

It must be determined whether or not the shipper will be present at the time of 
loading, if not, who will sign the bill of lading in his absence as his agent; if the 
shipper will not be present, who will have the key. It is usually necessary to 
obtain the address and phone number of an associate, friend, relative, or em- 
ployer in case of any perplexing problems arising at the point of origin. In order 
to render proper service the carrier must likewise determine where he can contact 
the shipper while the goods are en route, if necessary. Ihe carrier must also 
determine where the consignee can be reached at destination in order to be prop- 
erly advised when to expect arrival of the van. 

The carrier must predetermine the unloading conditions, whether or not block 
and tackle are necessary for hoist, if there is proper clearance in the doorways, 
hallways, stairways, and so forth. Inasmuch as our service embodies a shipper’s 
convenience and often personal comfort, it is necessary that the carrier synchronize 
his every service with the shipper’s personal plans as far as is humanly possible. 

Shipping hundreds of miles sometimes to the most out-of-the-way places, a 
carrier must follow specific details of routing instructions in order to locate isolated 
unloading point. These are just a few of the infinite number of details that are 
embodied in a moving service. 

The equipment used in a moving service is of special design and is being con- 
stantly improved to enhance prompt and efficient handling to avoid loss and 
damage. Vans employed in a moving service, though solidly built, are of com- 
paratively light structure as the density load possibilities of shipments handled 
will average only approximately 6 or 7 pounds per cubic foot of load occupancy 
space. Vans in general use range from 750 cubie feet to 2,000 cubic feet with 
load factors in terms of pounds ranging from 5,000 to 15,000 pounds, dependent 
upon the cubical area. Such area is considerably reduced in all vans because of 
the accessorial equipment in the form of pads, dollies and other devices for the 
safe and efficient handling of this particular type of crago. The men employed 
to perform a moving service are carefully selected on the basis of responsibility, 
initiative and particular training over a long period of time. The process of 
selection and training are important factors as such men represent an important 
link in relationships between the carrier and the shipper. The fact that such 
men must be physically fit to operate a motor vehicle over the highways with 
safety to the public and property, is purely basic to the many other duties, which 
include skilled ability for handling fragile articles of high value out of the home or 
establishment, properly loading them upon the vehicle in manner to insure their 
safe transportation over the highway and with the same requirement for skill and 
care in the unloading and placing of these articles in location in the home or estab- 
lishment as required by the shipper. In addition, these men must have the intel- 
ligence and knowledge to conduct business relations with the shipper as they are 
frequently called upon to quote tariff and execute shipping papers and make col- 
lections at points far distant from their base of operations. Reqtirements of a 
properly trained van driver limit the availability of this type of skilled employee. 
Consequently, every household goods mover is properly concerned to keep each 
such man in gainful employment, because it is upon his performance to great 
extent that future business depends. 

Each movement represents a particular type of circumstances and conditions. 
Two homes of exact size and content located side by side with requirement of the 
contents to be moved to the same neighborhood of a distant city, can and most 
frequently do develop an entirely different set of circumstances requiring the 
know-how of a moving service in order to satisfactorily adjust the various problems 
with economy and comfort to the shipper. In other words, there is no set pattern 
that can be applied in the handling of shipments other than preparation and'ability 
to meet each circumstance as it arises. 

It is not an uncommon experience to receive requests for service involving only 
& portion of the contents of a home. Some articles may be destined to another 
home while others may be destined to a dealer for repair or sale or both. What- 
ever the requirements, the mover, within the bounds of reason, must recognize 
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the demands of service by his shipper on the fact that he holds himself out to per- 
form the special and unusual in transportation. 

Conditions vary in character when involving an office of other establishment 
and especially in such type of move there is encountered articles of unusual nature 
and value not strictly identified as furniture, fixtures or equipment of these 
establishments. Nevertheless, a moving service is desired for the entire contents 
or, on other occasions for only a portion of the contents. 

Articles in these shipments represent works of art, crated or uncrated; displays, 
crated or uncrated; furniture, new and used, uncrated; exhibits, crated or un- 
crated; refrigerators and other home appliances, uncrated. Delicate machinery, 
musical instruments, radios, and television sets, uncrated, iron lungs, with or 
without patients, live animals for experimental purposes, fluoroscope and X-ray 
equipment, drug and laboratory equipment, poultry, for show purposes, stuffed 
animals, plants, shrubbery and flowers, antiques, bodies for reburial, church altars, 
and statues and an endless list of articles that will continue to grow with the in- 
genuity of man to produce articles of unusual nature and value, requiring a moving 
service. 

The convenience and necessity of the shipping public, as such requirement 
relates to a moving service, has been well provided for by the industry in terms of 
real estate, warehouse buildings, offices, terminals, vehicles and personnel. Data 
at the Commission discloses that the moving industry represents approximately 
20 percent of all for-hire motor carriers under jurisdiction of the Commission. A 
recent questionnaire reveals nearly a half-billion-dollar investment necessary to 
conduct approximately that same amount of gross business involving over 70,000 
employees, with an annual payroll of over $2 million and tax payments of approxi- 
mately $31 million. These figures certainly signify the importance of the moving 
industry and the necessity for its preservation in the public interest. 

The moving industry has no quarrel with any other form of transportation. W: 
are satisfied to compete with all forms strictly upon service, the cost of rendering 
which definitely removes this industry as a rate factor competitor to any form of 
transportation as the outstanding difference in the cost of a moving service will 
provide the economie factor to prevent our invasion of the field of other carriers. 

In presenting the following matter it should be explained that because of the 
shortness of time allotted to us for preparation (our appearance was changed from 
June 27 to today) it has not been possible to provide full documentation in support 
of the several serious situations as we see them; however, I do assure this com- 
mittee that all statements have been carefully weighed and we will be able unde: 
appropriate time allowance to fully support our position. This witness, upon 
your request, will enlarge upon such points, the background or full significance of 
which may not be entirely clear in this hurried offering. 


PART VI. GOVERNMENT ABUSE OF PRIVILEGE 


Section 22, part 1, of the Interstate Commerce Act, among other things, 
substance, provides that a carrier may haul free or at reduced rates for the United 
States Government. Men long in the employ of Government, having historica 
knowledge of Government policies and needs in transportation have informed m 
that the premise for establishment of the privilege nde the quoted section of th 
act recognized only two conditions, namely: : 

1. The occasion of a public catastrophe such as flood, drought, ete., where th 
urgent and immediate need for aid by the Government would be supplemented b) 
existing transportation agencies with dispatch service free or at reduced rates t: 
the Government, and, 

2. In eases, the volume of tonnage considered, a carrier might properly recognize 
economic advantages of the shipment by an appropriate reduction of filed tariff 
rates. 

Certainly no one should quarrel with either of the two circumstances unde! 
which the carrier departs from its lawful published tariff, duly filed with th 
Interstate Commerce Commission. However, over the years and particular!) 
since establishment of motor carrier transportation, such use of Government 
privilege definitely has degenerated to an abuse, by which the Government in th 
assumed role of “Shylock’’ demands the last farthing of “savings” produced b) 
cutthroat competition between the carriers. 

In our carefully considered opinion, this is one of the most outstanding reason 
why public transportation in general today is in such unsettled economic condition 

The policy of Government under section 22, part 1 of the act becomes mos! 
ridiculous when applied to the transportation of household goods in interstate 
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commerce by motor van. However, we must admit that at least half the fault 
rests with the carriers who participate in such unsound bidding or quoting for 
Government traffic, but human nature being what it is, the unsound economic 
results of such a system are inevitable. Possibly, you have heard or will hear 
from other common carriers of this very vital subject but with respect to the 
Moving Industry you may be shocked to learn that it is not an uncommon prac- 
tice, especially within the Army to invite and receive as many as thirty bids or 
quotations (as it chooses to call them) for the transportation of a single lot (not 
load) of household goods for one of its personnel, with resulting quotations of as 
great as 50 percent (average 35 percent) under lawfully filed tariff rates. The 
Armed Forces (the Navy to a lesser degree) nationwide engage daily in such 
practices of supposed economy, made necessary, it alleges, by cut in appropriations. 
However, thousands of Army and Navy officers have learned under bitter experi- 
ence that while the Government may have saved pennies, men who are devoting 
their lives to the public defense are losing dollars because of the resultant poor and 
irresponsible service that must, of necessity, follow a condition where the contract 
for carriage is not representative of its true cost. 

Section 321 of the Transportation Act of 1940 provides, among other things, 
that bidding would no longer be required of motor carriers lawfully operating 
within their territory. Public Law 604 (1947) provides, in substance, that com- 
parative costs would not be required in contemplated service for the movement of 
household goods shipments by the several forms of transportation. Executive 
Order No. 10053 which flowed from Public Law 604 provides ‘‘The shipping 
officer will select the means of transportation, ordinary rail and/or water freight, 
ordinary motor freight (general freight haulers as distinguished from specialized 
household goods motor carriers), railway express, freight forwarders, or commercial 
van carrier, Which in his judgment will serve the best foreseeable interest of the 
Government and the owners of the property.’’ [Italics added.] 

However, and despite law and the Executive order, the Armed Forces, with 
tenacity, are clinging to policy that existed prior to the adoption of the Motor 
Carrier Act of 1935 in requiring that household gocds carriers bid and compete 
for each single shipment, the red tape cost of such procedure unquestionably of 
itself destroys any economy to the Government. 

Our files contain volumes of this particular abuse and, frankly, I am at a loss to 
recommend law that would be immune to the tortured construction which the 
armed services have applied to Public Law 604 and the resultant Executive Order 
No, 10053 in total disregard of the intent and purpose of such law and regulation. 
The Armed Forces contend with respect to Public Law 604 that while they may 
not pit water lines against rails or airlines and all against the trucking industry, 
it is their claimed prerogative to divide and ruin individual firms within the 
trucking industry by the most destructive type of competitive procedure. Pos- 
sibly this committee may find a quick answer by instituting an immediate investi- 
gation with the Armed Forces as to why the intent of Congress and the order of 
the President, Commander-in-Chief of the Armed Forces, is not observed. We 
respectfully make such recommendation. 

(gain referring to section 22, part I, of the Interstate Commerce Act, we would 
emphasize that such section should immediately be taken under study for com- 
plete revision if not entire elimination of the Government’s privilege to ‘‘barter”’ 
with carriers for competitive rates less than the published tariff rates of carriers 
which are applicable under law, without any deviation, to all other shippers. It 
must be realized that the Government, in many instances and on an enlarged 
scale, possibly for good reasons, is competing with private enterprise but by use 
of its advantage to bid down transportation rate schedules, the resulting economic 
disadvantages to private business is self-evident. 

In any event, revision cf section 22 should definitely remove the present prerog- 
ative of anybody in Government to inflict destructive competitive rate demands 
on carriers merely because the Government is identified as the shipper. Much 
sound and logical argument could be advanced, in fact should be sought by this 
committee, for elimination of all Government privilege to employ carriers at other 
than the published tariff rates. This is not intended to mean that the carriers 
may not reduce rates, but if reduced such rates should apply to all shippers as well 
as Government. 
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MEMORANDUM 
May 16, 1950. 


To: Maj. Gen, F. A. Heileman, Chief of Transportation, Department of the Army, 

Office Chief of Transportation, Washington 25, D. C, 

From: J. F. Rowan, Executive Secretary, Household Goods Carriers’ Conference 
of the American Trucking Associations, Inc. 
Subject: Attached file. 

The purposes to be served by the attached file identifying several exhibits are: 

(1) Objective study of policies and resulting conditions affecting the moving 
and storage business at various Army installations throughout the United States. 

(2) The material is offered only in sketchy chronological and geographica! 
review of recognized factors involved in the disturbance. 

(3) The employment of correspondence as exhibits is in confidence and not for 
use as might in any way embarrass officers of the Army or the several moving firms 
identified therein. Much less an inference of condemning criticism. 

(4) Exhibit No. 1 obviously is of direct concern to the Interstate Commerce 
Commission, involving, as it does, alleged abuse of operating authority. However, 
we believe that some of the major factors in the present rate war would be auto- 
matically eliminated should the Army insist upon clear-cut proof of authority or 
otherwise lawful joint carrier arrangement. 

(5) Exhibit No. 2 is indicative of the many and varied rate quotations that are 
offered by the carriers and in some cases insisted upon by contracting officers as 
the maximum levels under which contracts will be awarded. As indicated in its 
transmittal letter, the survey does not include all of the United States. 

(6) Exhibit No. 3. This report of meeting, assuming the same to be substan- 
tially correct, identifies the Army’s effort to standardize rates, but at the lowest 
level and subject to potential lower quotations as a basis of award of shipment 
to all household goods carriers. 

(7) Exhibit No. 4 is supporting correspondence to the review in exhibit No. 3. 

(8) Exhibit No. 5 is copy of our previous presentation of the matter to Col. 
E. B. Gray. 

(9) Exhibits Nos. 6, 7, 8, 9, 10, 11, 12, and 13 are representative of responses 
received to story appearing in April 17th issue of In the Van, identified as 
exhibit 14. 

(10) Exhibit No. 15, though unofficially confirmed, does, on the basis of reports 
from carriers (with some exceptions) reflect the policy employed by the Navy 
Department. 

(11) Financial figures taken from official records of the Interstate Commerce 
Commission represented by reports made by Class I household goods carriers for 
the years 1948—49, identified as exhibit No. 16, wherein the destructive trend in 
earnings is already indicated and which without question will be more severely 
reflected when representative figures for this year are available. In this connec- 
tion, it will be realized that if the larger carriers that conceivably are better 
equipped by despatching device to hold empty miles to a minimum, the literally 
hundreds of smaller operators (not reporting to the Commission) are taking 4 
terrific beating in that which now must be recognized as a very destructive rate 
war in competing for business of the Armed Forces. No household goods carrier, 
large or small, as plainly indicated by the financial reports for 1948-49, is in 
position to absorb without reflection on efficiency or cost of service to the genera! 
public the terrifically competitive differences (in some cases greater than 30 
percent) in rates as contained in their tariffs lawfully on file with the Commission 
and charges made to the Army for transportation service. 

(12) Accompanying exhibit No. 17, among other purposes, will serve as identi- 
fication of those carriers and groups of carriers that are actively identified in the 
membership and work of this conference. Summarized, the annual report for 
1948-49, under geographical arrangement, lists 40 State and regional associations 
and, by direct membership, includes practically all (large, medium and smal! 
firms engaged in the moving industry. The balance of printed matter contained 
in exhibit No. 17 describes— 

(a) The special rules governing the practices of household goods carriers 
(b) Scales locations at which shipments of bousehold goods may be weighed 
in compliance with the Commission’s strict requirement. 
(c) Reviews recent appearances by the industry before the Commissio: 
concerning subjects of leasing practices and commodity description. 
These reviews, aside from their direct purpose, do contain interesting details 
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effort by the industry to regulate itself in accordance with Federal law and man- 
dates by the Interstate Commerce Commission. 

In this initial presentation of that which the industry considers to be a very 
serious matter, both in the public interest and national defense, we purposely 
refrain from any suggestions or recommendations for correction of the situation 
until your office, by its own investigation and possibly further conferences, will be 
in position to have completed its own evaluation of this alleged deplorable condi- 
tion. It is proposed to leave this file with you for more detailed examination and 
return to us when having served such purpose. 


Movers’ CONFERENCE OF AMERICA, 
Washington, D. C., October 5, 1950. 
Maj. Gen. F. A. HEILEMAN, 
Chief of Transportation, Department of the Army, 
Gravelly Point, Washington 25, D. C. : 

DraR GENERAL HEILEMAN: By courtesy of several members of Armed Services 
Committees of the Congress, this writer is in receipt of copies of your recent replies 
to inquiries made of you concerning complaint by this office to committee members 
under date of August 15, 1950. 

Careful study of your analysis of the subject of our complaint for the benefit 
of Congress reveals a comprehensive review, the tenor of which is basically fair 
from your viewpoint. We feel that certain factors in your discussion contain 
premise for a better understanding between members of the moving industry and 
your Office with respect to differences of opinion concerning the problem. 

In all event, kindly accept this comment on your explanation to the Congres- 
for its intended purpose to avoid argument and to assist the possible lack of work_ 
ing familiarity, on your part, with the highly specialized personal nature of a mov 
ing service by motor van, which is entirely different in nature and requirements 
to all other forms of transportation. 

Referring in the order of the statements contained in your letter: Our opinion 
remains unaltered as reflected in your apt itemization of the five pertinent phases of 
our complaint. However, with respect to paragraph 6 of such itemization, the 
thought of having military personnel ship their household goods privately and 
claim reimbursement, as presented in our letter to Colonel Gray under date of 
February 24, 1950, is herein withdrawn because of statements by you revealing 
the impractical involvements. One of our main purposes in reviewing the work 
plan of Public Law 600 with Colonel Gray was to illustrate the consideration given 
to Government civilian employees when required to transfer their household goods 
and personal effects from one station to another, as compared with what we allege 
to be an arbitrary practice by the Army to select a mover solely upon the basis of 
lowest quotation and without due regard to the provision of Executive Order 
100053, in substances providing that the selection of the carrier is to be upon 
premises recognized as being in the best interests of the Government and the owner 
of the goods. The foregoing italic is particularly important in light of further 
provision of Executive Order 100053 which states that the Government will not 
be responsible to the owner for loss and damage. The burden of adjustment thus 
falls upon the wholly inexperienced and otherwise handicapped efforts of the owner 
to effect settlement with the carrier. 

Concerning the seven assertions emploved by us as itemized on page 2 of your 
letter, it remains our opinion that a thorough and complete investigation by your 
office (considerable evidence of which has been delivered to vou by this office) 
will, under major experiences, support each such assertion. 

The moving industry’s objection to employment by the Army of a special con- 
tract form, in lieu of customary Government bill of lading arrangements as 
employed with all other forms of common carrier transportation, we believe to be 
well founded on the following premises. First, the contract form is a thought 
carried over from that period preceeding Government regulations of motor carriers 
for hire, provided by the Motor Carrier Act of 1935. In that unregulated period, 
motor carriers for hire were recognized by the Government as contract carriers 
and for such reason, shipments for the Government with for-hire motor carriers 
were covered by contract or purchase orders. Following adoption of section 321 
of the Transportation Act of 1940, providing that bids no longer will be required 
of motor earriers, the Armv now issues bills of lading to motor common carriers 
of freight. During World War II to and including January 1949 many shipments 
of household goods for the Army were arranged for under Government bill of 
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lading without any ill effect upon the best interest of the Army or its personnel. 
To the contrary, the use of the bill of lading greatly facilitated handling of 
shipments by household goods carriers and more important, afforded the owners 
of the shipments a standardized transportation agreement which has been recog- 
nized by the Interstate Commerce Commission as meeting all requirements for 
the proper safeguarding of interests of the shipping public. The uniform house- 
hold goods bill of lading is a scientifically prepared document that contains among 
its several provisions, many cardinal principles for transportation control and 
liability of the carrier, which have developed in over 50 years of study by the 
Congress and Interstate Commerce Commission. 

The uniform household goods bill of lading and other features of the household 
goods carrier tariffs also reflect the 11 specific rules laid down by the Commission 
after exhaustive investigation, to govern practices of household carriers in inter- 
state commerce for the best interest of the shipper. Incidentally, common 
carriers of household goods by motor van is the only branch of the for-hire motor 
carrier industry which the Commission has singled out for special additional con- 
trol as provided by the additional specific rules. The Army contract form, or: 
the other hand, does not contain all of the aforementioned advantages; certain o! 
its provisions are awkward for compliance, and unnecessarily interfere with 
equality and efficiency of a moving service under control of the Interstate Com- 
merce Commission. In this connection, may I point out that Government priv- 
ilege under section 22 extends only to rates and does not contemplate special! 
features in service not available to all other shippers. For instance, each carrier 
is required to show proof of insurance when, as a matter of fact, such carrier 
will be denied the right to operate by the Commission should he fail to keep 
appropriate record of insurance on file with the Commission. Provisions of the 
contract which are not objectionable are already provided for by law and Com- 
mission orders and also in the rules, regulations, and the bill of lading as appears 
in the tariff of the carriers. 

Your letter (p. 3) relies on a statement by the Railroad Commission of th: 
State of California, its report and investigation No. 4730, tending to discredit the 
responsible service of moving firms operating under its jurisdiction. May I call 
your attention to the fact that the California commission, to my knowledge, has 
never required the use of a bill of lading by the moving industry, so fault, if any, 
can be found with the moving industry in the State of California, it might well 
reflect the laxity of the State commission in such matters. 

If this writer has left the impression with you that the moving industry alone 
was the victim of undue exercises of Government privilege of section 22 of th: 
Interstate Commerce Act, I wish to supply a correction, because we are aware 
that the promiscuous exercises of privilege under section 22 caused such a dis 
turbance among the freight carrier group during 1949 that members of your office 
in collaboration with freight carrier representatives, apparently deemed it neces- 
sary in the interest of stability to work out tacit arrangements among freight 
carriers and Government shipping Officers to observe a common line of demarcation 
when departing from published tariff rates in competing for Government tonnag 

We recognize the legality of Government practices under privilege of section 22 
Complaint of any condition arising therefrom reflects in full measure upon the 
business acumen of the carriers employing cut rates. However, human nature 
must be recognized and appropriately provided against if the stability of trans- 
portation is to be maintained for the public interest and the national defense. 

At the time of the issuance of your letter of June 19, 1949, this office indirect] 
secured a copy of same and broadcast its contents to the entire moving industry in 
the sincere belief that it contained an equitable and just presentation of policy by) 
the Army. At that time, we believed it was the answer to the bad situation, but 
it has since developed, that while the policy of the Army as set forth in the June 1° 
letter does contain provisions for correction of our complaint, contradictory prac- 
tices under the same are found to be far more wide-spread than recognized by your 
office. Should it be possible to develop a closer recognition of Army policy by 
contracting officers in the field, it would appear that the problem could be made to 
yield and quickly. Your files now contain a résumé of the situation compiled by 
this office during the closing months of 1949 and early 1950 and should it be to 
your advantage, we will gladly develop a more current picture on the basis of 
experience of the several thousand moving concerns who are endeavoring to serve 
the Army during these critical days. 

Regarding your comment, page 4, paragraph 3, on the exclusive contract for 
packing and transportation of hoaeehals goods for an 11-month period, may I refer 


to your letter of June 17, 1949, paragraph 3, which in part reads ‘‘Determinations 
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relating to use of carriers should be made on a job-by-job basis.’?” Thus, we have 
evidence that in the particular incident, the transportation official did not choose 
to be governed by policy set forth in your letter of June 17. 

Volume traffic is recognized to be an outstanding controlling element to cost of 
transportation performed by rail, water, or line-haul freight carriers. However, 
and paradoxical as it may seem, the economic value of volume traffic within the 
moving industry is very limited and, on the other hand, contains distinct liability 
to the carriers’ earnings. To accept the foregoing statement, one must have @ 
keen working knowledge of operations withia the moving industry, wherein each 
individual shipment contains factors and involvement of circumstances entirely 
different from other shipments being transported on the same van. This is 
oceasioned by the fact that each such shipment represents great variations of 
service to the owners of the goods and must be handled in manner to meet peculiar 
requirements of each individual shipper. Under such circumstances, one of the 
several shipments that may be required to load a van, can and often does contain 
costs offsetting the value of the combined tonnage. In another direction, central- 
ized pick-up or delivery of shipments requiring the use of a number of vans is a 
distinct liability, by the fact that under many such occasions, in the interest of 
expediency, vans must be sent in for the pick-up over empty miles. Likewise, 
when a number of vans converge at the same unloading point, the possibilities 
of return loads has greatly decreased, necessitating empty. mileage travel to the 
next point of pick-up or home location of the carrier. 

The above-described condition is clearly reflected in the tariffs of practically all 
household goods carriers, by a rule and charges governing the needs of a single 
shipper for continuous movement of shipments requiring empty return of the 
vehicle in order to complete the assignment. A practical illustration of the prob- 
lems involved in volume movement within the moving industry, was demonstrated 
here in Washington in 1941, under the so-styled decentralization, requiring the 
transfer of some 15 or 20 departments of Government and personnel to other 
cities throughout the Nation. The empty miles and the tie-up of equipment 
consumed practically all the earnings of the carriers, despite the use of full tariff 
rates, to the point where it was not a question of how much of the business the 
carriers might have, but how little they would be required to take in order to 
maintain appropriate balanced service for other needs of the Government and the 
general shipping public. 

Another instance of interest, records of which exist in the Military District of 
Washington files, involving the moving industry, developed at the close of the war 
as a result of the great number of officers that were being retired from service. 
This writer received request to confer with the officers in charge concerning a 
backlog of household goods shipments, which had accumulated primarily because 
of the then existing requirement of bid procedure and the use of the Army contract 
forms, because carriers who were then quite busy, simply were not interested in 
the Army procedure. This fact was pointed out to the officials and in recognition 
of the same, the bid procedure and the contract form were abandoned in favor of 
the Government bill of lading calling for exercise of tariffs on file in office of the 
Interstate Commerce Commission. This conference office, acting in liaison 
capacity, without charge to the Government or the carriers, set up a dispatching 
office and in the period of its existence, completed arrangements for the moving 
of over 3,000 shipments, by calling upon carriers to send in every available piece 
of equipment, under the assurance that they would operate under Government bill 
of lading and tariff rates. The records of the Military Office of Washington 
covering practically a year’s operation under such arrangements will show that 
not one single claim remained unadjusted after the arrangement was terminated. 
I cite this case as outstanding proof that the provisions of law, rules and regula- 
tions of the Commission and the employment of a recognized sound basis of 
revenue, does insure the best possible service by the moving industry to members 
of the armed services, in the same degree by which the general public is protected 
by such arrangements. 

Your letter at several points, makes mention of high-rate carriers. ._In our 
discussions, I have endeavored to make it clear that the Household Goods Carriers 
Conference is representative of the moving industry in its entirety. Its officers, 
directors and members identify practically all groups, irrespective of tariffs in 
which they participate. That is to say that the policies and efforts of this con- 
ference are directed to the welfare of the shipping public and the moving industry 
without discrimination or favor, and when advocating that carriers be employed 
upon the basis of their published tariff rates, we recognize that the Government 
will exercise every true economy relating to the cost of a moving service as meas- 
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ured by the carriers’ tariff. Certainly, the directorship of this conference, 
identifying as it does the several groups of carriers, would not tolerate partisan 
activity by the conference in favor of any particular group. 

In the closing paragraph of your letter (p. 5), we observe a frank summary of 
certain administrative defects, likewise your intent to affect certain corrections, 
which in our considered judgment, will bring a closer relationship between the 
policies effected by your office and the practices by contracting officers in the field. 
Certainly, the moving industry recognizes its obligations and is sincere in its 
efforts to extend the best possible service to the Armed Forces upon the policy 
outlined in your letter of June 17, 1949. Should it develop that destructive 
competition cannot be controlled either 9s a result of the ill-advised ambitions of 
the carriers or the contracting officers, then the only possible and definite relief 
would be through a grant of request by Congress to remove the Government’s 
privilege under section 22 as it now applies to the moving industry. 

In conclusion and on behalf of the industry, I wish to extend heartfelt apprecia- 
tion of the time and thought you have given to this matter, which we know has 
been at the expense of the many and heavy duties in connection with the present 
world situation. Should further conference be found advisable, this writer is at 
your disposal. 

Respectfully yours, 
Movers’ CONFERENCE OF AMERICA, 
J. F. Rowan, General Manager. 





Movers’ CONFERENCE OF AMERICA, 
Washington, D. C., October 20, 1950. 


Subject: Government Contract Form DD 327. 


Mr. E. G. PLowMan, 
Director in Charge Military Traffic Service, 
Washington, D. C. 

Dear Mr. ProwMan: On Wednesday, October 11, Mr. Wyche and this writer 
discussed with you, among other things, the possibility of eliminating from Army 
procedure, with respect to the transportation of household goods for its personnel, 
the use of contract forms, purchase orders, or other arrangements in lieu of the 
Government bill of lading issued on shipments directed to all other forms of 
common-carrier transportation. Our contention in the matter, briefly sum- 
marized, is— 

(1) That the contract form in particular fails in several respects to spell out the 
same degree of shipper protection as otherwise is provided by the moving industry 
by use of the Government bill of lading, containing provisions which are duplicated 
in the contract form and further provisions not covered by the contract form. 

(2) Also, the Government bill of lading gathers additional protection by specify- 
ing in its general conditions (par. 2) that the commercial bill of lading of the carrier 
becomes an instrument of the contract. 

With respect to the moving industry, the bill of lading of such carrier is a part 
of the carrier’s tariff, and that tariff also reflects rules duplicating certain provisions 
of the contract form, with additional provisions to the shipper’s interest not con- 
tained in the contract form, some of which rules result directly from the Com- 
mission’s several orders flowing from proceeding in Ex Parte No. MC-19. 

In order to facilitate your review of the foregoing and comments to follow, we 
enclose, for identification: 

Appendix A, being a copy of the Army contract form, DD 327. : 

Appendix B, United States Government bill of lading form, accompanied 
by revised procedure governing the use of the same under date of January 21, 
1946. 

Appendix C, containing among other material a verbatim reprint of the 
Commission’s presently effective 11 rules governing transportation of house- 
hold goods by motor vehicle. ; 

Appendix D, being the so-styled master and now effective tariff published 
by the Household Goods Carriers’ Bureau, which is participated in by approx- 
imately 2,200 household-goods carriers operating in interstate commerce 
under authority of the Interstate Commerce Commission. Incidentally, 
similar tariffs are published by the Interstate Movers Tariff Bureau and the 
New York Motor Truck Association, the combined participation of which is 
approximately 350. 
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Appendix E, the presently effective so-styled master tariff of the Inde- 
pendent Movers and Warehousemen’s Association, with participating carriers 
in the amount of approximately 450. 

We should add that there are several other household-goods carrier agency 
publications, with an aggregate participation of approximately 500 carriers. All 
such tariffs include the uniform household-goods bill of lading as appears in the 
enclosed publications; likewise, the rules and regulations are quite similar and 
include the specific applicable rules provided by the Interstate Commerce Com- 
mission. In other words, excepting only the matter of rates and charges, it can 
be said that household-goods carrier agency tariffs are of standard form. 


A REVIEW OF CONTRACT FORM DD 327 AS RELATED TO OTHER INSTRUMENTS MENTIONED 
ABOVE 


Government bill of lading: The Government bill of lading provides on its face 
all of the features appearing on the face of the contract, with additional features. 
On the reverse side of the bill of lading will be found the specific administrative 
directions for its use, also provisions for recording loss and damage. ‘The general 
conditions appear pertinent to the best interests of the Government, and further 
instructions for the use of the bill of lading are noted. Provision 2 of the general 
conditions invokes the use of the carrier’s commercial bill of lading. Referring 
to that instrument (p. 12 of HGCB tariff and p. 17, I. M. and W. A. tariff), we 
find a reproduction of the commercial bill of lading, the only variation being a 
slight difference in arrangement on the face of the bill of lading, with terms and 
conditions more specifically directed to the peculiar nature of household-goods 
transportation. 

The rules contained in the accompanying tariffs have undergone close scrutiny 
of the Commission and have been revised in accordance with its desires from time 
to time over ho 14 years of regulation and specifically reflect the 11 rules 
provided by the Commission under Ex parte No. MC-19 proceeding, governing 
practices of household-goods carriers. Jointly studied and without going into 
minute detail, I believe that you will recognize that all of the provisions of the 
xovernment contract (pars. 1 to 9) are not only duplicated in the commercial 
bill of lading and other features of the carriers’ tariffs but, in effect, materially 
supplement protection for the interests of the Government and the owner of the 
goods. Concerning paragraphs 11 to 16, inclusive, may we point out that such 
paragraphs merely repeat existing statutes; and, inasmuch as the Army is not the 
enforcement agency, no purpose is served by printing such a limited list of Federal 
laws which directly or indirectly control the actions of a common carrier under 
jurisdiction of the Interstate Commerce Commission. With regard to paragraph 
17, the Interstate Commerce Commission requires that motor common carriers 
of all types employ the use of an acceptable commercial bill of lading, likewise 
an acceptable freight bill. 

The bureau bill of lading form is a combination to meet the Commission’s 
requirements. In addition, many carriers employ a separate invoice form when 
billing shipments. However, it is noted that under rule 17 the Army would 
require an itemization of the labor performed and the material used in packing. 
The Commission requires (rule 4, Ex parte No. MC-—19) that these charges be 
applied in amounts per container. The Army would further require that the 
carrier distinguish between packing as performed by the owner of the goods and 
packing performed by the carrier. Frankly, there appears to be no purpose to 
be served in such a requirement, inasmuch as the carrier may only charge for the 
packing which it had performed. 

Referring to the requirement for insurance information in rule 4 of the contract, 
may we explain that the Commission, in one of its earliest orders, provided for the 
amount of cargo P. L. and P. D. insurance which each common carrier must 
obtain, keep in effect, and have on record with the Interstate Commerce Com- 
mission. Failure to do so is basis for show-cause order as to why the certificate 
of the carrier should not be revoked, in view of which the requirement of rule for 
insurance information would seem to be duplication of existing protection provided 
for the publie under regulations of the Interstate Commerce Commission. 

Concerning the second point of our contention to the effect that we believe the 
contract to exceed the Government privilege contained in section 22, we have, as 
suggested by you, presented the question to a specially selected attorney because 
of his previous long service within the Interstate Commerce Commission and 
recognized excellent background in matters pertaining to interstate commerce 
law. We expect to receive and will submit to you a report of his opinion when 
made available to us. 


































1226 DOMESTIC LAND AND WATER TRANSPORTATION 


Concerning existing rate structures within the moving industry, we expect to 
be able within the next few days to submit a historic review and procedure used 
for the determination of rates in relation to cost as found to exist within the 
moving industry. 

In conclusion, it may be of interest, if not already informed, that the Navy, in 
arranging for the transportation of household goods with motor van and common- 
carrier operator, has for years made almost universal use of the Government bil 
of —e. The same is true of the Military District of Washington since 1945, 
and we have general knowledge that the Government bill of lading is employed 
to some extent, at least, in other Army areas. With these facts, it would appear 
possible for you to secure comparable experiences in relation to use of the Govern- 
ment bill of lading and contract form. 

Yours very truly, 
Movers’ CoNFERENCE OF AMERICA, 
J. F. Rowan, General Manager. 





Movers’ CONFERENCE OF AMERICA, 
Washington, D. C., October 25, 1950. 


Subject: Rate history of the moving industry before the Interstate Commerce 
Commission. 


Mr. E. G. Plowman, 
Director-in-Charge, Military Traffic Service, 
Vashington, D. C. 


Dear Mr. Prowman: During the course of discussion at your office October 11 
this writer made mention of the interesting background and progressive develop- 
ment within the moving industry in the matter of tariff arrangement, rates and 
charges for services rendered to the shipping public. Forutnately, there is 
available and I am enclosing for your examination an informal presentation by 
the Household Goods Carriers’ Bureau to the Interstate Commerce Commission 
upon the occasion of the bureau’s issuance of tariff 353A, MF-ICC No. 43, Decem- 
ber 1, 1948, since effective for the account of its members. 

Tariffs of identical rate levels are employed by several other bureaus named 
in my letter of October 20. Other tariffs, such as the Independent Movers’ and 
Warehousemen’s Association, reflect a similarity of pattern with respect to rules 
and regulations but vary somewhat in rate levels. As initially explained to you, 
it is neither the province nor desire of this conference to comment on the rate 
structure of the several tariffs, as it is the recognized prerogative of any household- 
goods carrier or group of carriers to file rates in accordnace with their own deter- 
mination of the revenue needed to render responsible service. You will be 
interested to learn that in 14 years of regulation under jurisdiction of the Inter- 
state Commerce Commission there is no case on record where the rates of one 
household-goods carrier group were contested by a competitor group. 

From the above it will be clearly understood that employing the enclosed 
study, prepared by the Bureau in presenting tariff 35A to the Commission, the 
material is used purely because of its history and research value. While the 
exhibits describe activities of a particular bureau in the matter of tariff standard- 
ization and progressive rate development, the same basic data can be developed 
from the records of the Independent Movers’ and Warehousemen’s Assoviation 
and other household-goods tariff-publishing bureaus, all of which have adhered 
closely to the rules and requirements of the Commission. Also have currently 
revised rates and charges in conformity to economic developments in manner 
very similar to the enclosed rate study prepared by the Bureau. 

The main purpose for submitting the enclosed study recognizes the existing 
fallacy within Government that tariffs of household-goods carriers have been 
developed solely upon the premise of what the traffic will bear. Contrary to 
such fallacy, the study reveals beyond shadow of doubt that there is a direct rela- 
tionship between the cost of operation and the rates for moving services. Un- 
questionably the erroneous impression with respect to the cost of a moving service 
as reflected in industry tariffs has developed because of the contradiction to tariff 
rates created by reductions to the Federal Government under pressure of de- 
structive competitive practices especially as employed by the Army, now under 
review by the Armed Services Committees of the Congress and your office. 

In our letter of October 5 to Major General Heileman, we endeavor to explain 
the somewhat paradoxical situation prevailing in the moving industry wherein 
volume of business definitely is not the same economic factor recognized in line- 
haul operations between fixed termini with reasonable balance of return tonnage. 
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However, the moving industry has developed a marvelous degree of efficiency 
best described by the fact that while industry wages have increased more than 100 
percent since 1939 the over-all transportation rates increased only 13.5 percent 
over the generally prevailing rates of 1939. 

Such efficiency, in part, is traceable to a substantial decrease in the number of 
household-goods carriers from approximately 8,000 in 1936 to less than 4,000 as 
of the present date. During this period of survival of the fittest, larger and more 
modern equipment has been put into use, but possibly the greatest efficiency 
factor is the relationship avvcnues between the several carriers, either by joint 
carriage operation or agent-principal arrangement, which provides a tremendous 
reduction in empty mile travel. While there may be a limited exception, it is 
bacially true that househola-goods movers operate profitably to the extent they 
are able to secure return loads from friendly competitors or established agents. 

Thus, while in the freight field volume expressed in tons is the deciding factor of 
economy, it is the continuity movement of comparatively light shipments of house- 
hold goods and similar articles that provide efficiency in operation for the mover. 
To better understand this comparison, may I point to the fact that the average 
1,500-cubic-foot van will have exceeded its capacity at 10,000 pounds, and the 
largest vans on the road today will have exceeded capacity at 15,000 to 20,000 
pounds. When the van doors are closed on a shipment or shipmerts, there re- 
mains no economic relationship to shipments that may follow in other vans. 

The inherent nature of shipments handled by movers, likewise the specially 
fitted service to each such shipment, explains the fact that the household-goods 
tariffs are without consideration whatsoever of the rates by any other form of 
transportation. In other words, Mr. Plowman, the competition offered by the 
moving industry to the other forms of transportation is represented solely by 
nature of the specialized service rendered. 

The extent of differences in moving tariff rate structures is comparatively 
limited and certainly would not appear to justify the terrific competitive pressure 
that has been engendered by the Army in arranging for a moving service for its 
personnel. 

Referring again to our letter of October 5 to Major General Heileman, this 
industry could live happily under the provision of the Army Bulletin of June 17, 
1949, providing the policies set forth therein were adhered to as a matter of prac- 
tice by contracting officers in the field, to the extent of (a) elimination of the con- 
tract form, (b) the employing of carriers under Government bill of lading at the 
published rates of the carrier so employed, and (c) to rotate the business insofar 
as practical under the provisions of (a) and (6). 

This office now has under study the earnings of class I household goods carriers 
as reported to Interstate Commerce Commission for the years 1949 and 1950. 
When completed, we will be happy to furnish you with a copy of the same, which 
I am sure will indicate that earnings of the industry are in grave danger of com- 
plete confiscation by rising costs in wages, material and equipment. The seri- 
ousness of the ever-growing condition is now being reflected by the filing of higher 
rates by all segments of the moving industry, in the face of which it is very ap- 
parent that for every service rendered to the Government at less than compen- 
satory rates, transportation costs to the general shipping public must be in- 
creased. 

Yours very truly, 
Movers’ CONFERENCE OF AMERICA, 
J. F. Rowan, General Manager. 


Movers’ CoNFERENCE OF AMERICA, 
Washington, D. C., November 3, 1950. 
Subject: Class I Reports by Household Goods Carriers, Year 1949. ve 
Mr. E. G. PLowman, , 
Director in Charge, Military Traffic Service, 
Room 2C-865, Pentagon Building, 
Washington 25, D. C. 

Dear Mr. Pirowman: The enclosed abstract containing operating ratios for 
class I household goods carriers covering the year 1949, represents the third of 
the series of subjects that were developed in conference with you on October 11, 
namely: 

(1) The Government contract form, treated in our letter of October 20, and 
supplemented in our letter of October 23. 

(2) A 14-year rate history of the moving industry reviewed in our letter of 
October 25. 





1228 DOMESTIC LAND AND WATER TRANSPORTATION 


(3) Earnings by household goods carriers as treated herein, with a fourth sub- 
ject now in preparation, representing descriptive statements from movers through- 
out the Nation concerning the economic effect upon the industry, resulting from 
alleged unsound transportation practices by the Army. 

It has been our purpose to submit the above described material in orderly 
manner and in advance of our next conference with you to be held at your office, 
Wednesday, November 8, at 2 p. m. 

With the aid of the material and further discussion, we hope to satisfy the sev- 
eral questions that developed at the last conference in the earnest effort to affect 
some manner of adjustment, by policy and practice that will place this industry 
in position to render dependable, satisfactory, and economically sound moving 
service to the armed services and the general public, especially during these days 
of uncertain economic status resulting from unsettled world affairs. 

May I explain that comparable figures of class I carriers reporting under juris- 
diction of the Interstate Commerce Commission are not available in complete 
form for the current period of the year 1950; however, I believe that it is a reason- 
able calculation, economic conditions considered, that when figures for 1950 are 
available, the operating ratio of the listed carriers, will in all cases, reflect smaller 
earnings when not actual losses over 1949. 

A recent incident emanating from the military district of Washington, consid- 
ering pending negotiations, is proving rather disconcerting to our efforts. I refer 
specifically to the revised regulations by that agency effective November 1, 1950, 
by which it has canceled use of the Government bill of lading that was continu- 
ously employed with household goods carriers since the summer of 1945, in favor 
of the identical contract procedure, the cumbersome requirements of which was 
the direct result of the bottleneck condition effecting household goods shipment 
that was discussed on page 4 of my letter to Major General Heilman, under date 
of October 5, 1950. We are reserving our conclusions with respect to the incident 
until we have had the benefit of your reasons why the apparent satisfactory use 
of the bill of lading by the military district of Washington has been so suddenly 
and unceremoniously abandoned in favor of a now questionable legal arrangement 
that could involve the carrier with the Interstate Commerce Commission. 

Yours very truly, 
Movers’ CONFERENCE OF AMERICA, 
J. F. Rowan, General Manager. 





Revenue, expense, and operating ratio of 111 class 1 household goods carriers 
Information obtained from reports as filed with the Interstate Commerce Com- 
mission covering the year 1949 


’ 








| Gross Gross Operating 
Carrier operating | operating ratio 
revenues expenses percent 

Aaleo Express Co., Inc., 8t, Louia, Mo. ........-.------+---6=--- 37, 322 $464, 458 106. 2 
Abb’s Transfer & Service Co., Inc., Mobile, Ala----- z 784, 122 742, 155 04. 6 
Aero Mayflower Transit Co., Indianapolis, Ind------ i 12, 322, 700 | 11, 915, 767 96.7 
Airline Vans, Dallas, Tex ers baree 345, 761 330, 098 95.5 
Allied Van Lines, Inc., Chicago, Il cited 15, 270, 642 | 15, 263, 920 100.0 
American Red Ball Transit Co., Indianapolis, Ind 1,093,215 | 1,051,171 96. 2 
American Van Lines, Inc., New York, N. Y ; ‘ 107, 533 113, 568 105. 
Associated Return Load Service, Elmhurst, N. Y--.--- 74, 214 81, 395 109.7 
Atherton Transfer & Storage Co., Wichita, Kans- --- | 276, 686 282, 104 102.0 
Atlas Van Lines, Inc., Chicago, Il]___.---....--.-------- 936, 967 922, 928 US. f 
Ballard Storage & Transfer Co., St. Paul, Minn---- ; 361, 673 356, 244 OB. f 
Bekins Moving & Storage Co., Denver, Colo-_--..----.-------- 325, 377 270, 181 83.0 
Bekins Van Lines, Inc., Los Angeles, Calif . - 1, 726, 903 | 1, 826, 209 105.8 
Brooks Transfer & Storage Co., Inc., Richmond, Va s 174, 714 166, 889 95. 
Burnham’s Van Service, Columbus, Ga_-_.__..------- ; : 1, 137, 462 1, 056, 663 92.9 
W. R. Candler Transfer Co,, Asheville, N. C__------ ne 231, 175 235, 330 101.8 
Chair City Motor Express Co., Sheboygan, Wis bcuhnoe 392, 852 374, 045 96. 2 
Clipper Van Lines, Inc., Indianapolis, Ind ‘ . 595, 639 588, 278 98. 8 
Community & Johnson Corp., Palisades Park, N. J---- 104, 080 112, 925 108. ! 
George J. Cook, Inc., Buffalo, N. Y . diets 73, 740 Ql, 775 124.5 
B. G. Costich & Sons, Inc., Rochester, N, Y_-..----- ‘ 141. 758 211, 914 | 149 
Paul S. Crebs, Northumberland, Pa ; 114, 938 114, 111 99.3 
Dakota Transfer & Storage Co., Minneapolis, Minn-- prakindinie 2, 588,208 | 2, 518, 632 97 
E. F. Daley, Inc., Buffalo, N. Y atest iia oke dhe 170, 813 177, 812 104. 1 
DeBolt Transfer, Homestead, Pa_- -- eas Rinchglomie che coaiioashtmabioetd 444, 869 | 388, 779 87.4 
Geo. E. Dewey & Co., Hartford, Conn ceed : 106, 404 | 144, 188 135. 5 
Delcher Bros, Storage Co., Jacksonville, Fla Paints ; 288, 508 200, 495 102. 
W. J. Dillner Transfer Co., Pittsburgh, Pa---._-- . Oe ee 282, 968 358,173 | 126.6 
Drenning Delivery System, Altoona, Pa = ee * 186, 665 178, 059 95.4 
A. Driemeier Storage & Moving Co,, St. Louis, Mo-..-- paws 135, 449 153, 944 113.7 
Wm. B. Duffy Carting Co., Rochester, N. Y..--..-.--..-.------- | 166, 889 | 189, 918 113.5 


100. 


98.8 


BD We Rann Ek I cota. See ots ak adinbaniocine Nii m | 280, 753 | 280, 913 


Durham Transfer & Storage, Inc., Durham, N, C._...-.-.--------- \ 149, 306 | 147, 509 
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Eldredge REE ON eo tn sete adinknenabaune 
Empire Moving & Storage, Inc., nen N.J 
ee meee, Penmteey OES Fas aos Locals cc kcdds-andecesoess- 
The Ferguson Movi ing & at Co., Cincinnati, Ohio 
Ford Van Lines, Inc., Lincoln, Nebr 
Furniture Express, Inc., Jamestown, N. Y 
J. A. Garvey Trans., Inc., Dorchester, Mass____- 
J. Norman Geipe Van Lines, Inc., Baltimore, Md 
Goodwin Moving & Storage Co., Spokane, Wash 
Sam Gottry Carting Ce., Rochester, N.Y ao eee 
Great Falls Transfer & Storage Co., Great Falls, Mont 
Greyvan Lines, Inc., Chicago, Ill lie iD te rete tal bint aes mi 
The Hampden Transfer & Storage Co., Baltimore, “Md 
Headley’s Express & Storage Co., Inc., Chester, Pa 
Hogan Storage & Transfer Co., Williamson, W. en 
George B. Holman & Co., Ine., Rutherford, N. 
Howard Van Lines, Inc., Ds alas, Tex_. 
Hudson Van Lines, Over and, Mo 
John F. Ivory Storage Co., Inc., Detroit Mich 
James Transfer & Storage Co., San Jose, Calif 
ee en sauamedews 
Kenwood Transfer, Inc., Cedar Rapids, Iowa : 
Kessell Transfer & Storage Co., Des Moines, lowa___._..._.-.--- 
Bevaene Express & Storage Co., Lancaster, Pa 
Kings Van & Storage, Inc., Oklahoma City, Okla 
Knowles Vans, Inc., Omaha, Nebr 
oe s& Keystone Moving & Storage, Belle sfonte, Pa 
IE NG nc cine enance 
Loaner Bros. Transfer & Storage Co “Ine., Mi umi, Fla 
Livernois Moving & Storage Co. Detroit, Mich 
Lix Van & Storage Co., Philade Iphia, Pa ca 
Louderbach Transportation Co., Philade Iphia, , 
Lyon Van & Storage Co., Los Ange les, Calif 
Lyon Van Lines, Inc., Los Angeles, Calif 
MeHugo Transfer Co., Inc., Spokane, Wash 
MeNaughton Bros., Indiana, Pa 
Melville Storage Co., Philadelphia, Pa 
William B. Meyer, Inc., Bridgeport, Conn 
Miller North Broad Transit Co., Philadelphia, Pa 
Molilerup Van Lines, Salt Lake City, Utah 
National Van Lines, Inc., Chicago, Tl 2 
Needles Moving & Storage Co., St. Louis, Mo-_- 
Neptune Storage, Inc., New Rochelle, N. Y 2 
North American Van Lines, Inc., Ft Wayne, Ind 
Owl Moving & Storage Co., Detroit, Mich 
Pittsburgh Warehouse & Van Co., Inc., Pitts sburgh, Pa 
Red Ball Van Lines, Inc., Jamaica, N. Y 
Red Lion Moving Co., Ine., Phils ud ‘Iphia, Pa : 
Reppert Transfer & Storage Co., Inc., Des Moines, lowa 
Return Loads Burean, Inc., Long Is land City, N. Y 
Richardson Transfer Co., Salina, Kans 
Rowe Transfer & Storage Co., Knoxville, Tenn 
Santini Bros., Inc., Bronx, N. Y 
Security Storage & Van Co., Inc., New Orleans, La 
Skellet Van & Storage Co., Minneapolis, Minn 
ith Dray Line & Storage Co., Inc., Greenville, 8. C 
Smith’s Van & Transport Co., Inc., Washington, D.C 
South Atlantic Bonded Warehouse Corp., Greensboro, N. C 
Noble R. Steves, Boston, Mass 
Henry H. Stevens, Inec., Flint, Mich 
Stevens Bros. Moving & Storage, Saginaw, Mich 
Sudduth Moving & Storage Co., Inc., Jacksonville, Fla 
J.J. Sullivan The Mover, Inc.. Springfield, Mass 
Panner, Transfer & Storage, Richmond, Va 
Terminal Van Lines, St. Petersburg, Fla 
Topeka Transfer & Storage Co., Topeka, Kans 
I American Van Service, Inc., Chieago, Il 
ry Me Transfer & Storage Co., Inc., Huntington, W. Va 
U.C. Express & Storage Co., Oakland, Calif 
United Van Lines, Inc., St. Louis, Mo 
United Moving & Storage, Inc., Columbus, Ohio 
E. H. Warren Co., Detroit, Mich ; 
Warwood Transfer Co., Wheeling, W. Va 
Washburn Storage Co., Macon, Ga 
Weathers Bros. Transfer Co., Inc., Atlanta, Ga 
George W. Weaver & Sons, Inc., Steelton, Pa 
Weimar Storage Co., Inc., Elizabeth, N 
Withers Van Lines, Miami, Fla 





























































































































































































Combined total, 





111 carriers 


_—_————————— 





107, 
658, 
, 878 
433, 
164, 
96, 
7,918 


oO 
ad 


490) , 0 


143, 


8, RRS, 5 


201 
0, 7 


140), 


Revenue, expense, and operating ratio of 111 class 1 household 
Information obtained from reports as filed with the Interstate Commerce Com- 
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Movers’ CONFERENCE OF AMERICA, 
Washington, D. C., November 8, 1950. 


Subject: Moving industry comment re Army transportation practices. 


Mr. E. G. PLowMaN, 
Director-in-Charge, Military Traffic Service, 
Room 20-865, Pentagon Building, 
Washington 25, D. C. 

Dear Mr. PLOWMAN: ge a arene the survey made by this office, which was 
inspired in conference with you by Mr. Wyche and this writer on October 11th, 
we now enclose a brochure containing extracts from comments received to date 
from members of the moving industry as a result of a request mailed by this office 
under date of October 17, 1950. 

The brochure contains a copy of our letter of October 17 addressed to members 
of the industry, followed by extracts taken from letters since received identifying 
the place of domicile of the carrier, the date of the communication and the file 
reference appearing in the upper right-hand corner. Otherwise, we have purposely 
avoided identifying the authors of those letters. However, the originals of all such 
letters are in our possession and can be submitted for confirmation purposes should 
you so desire. 

The brochure also contains extracts from a number of letters, beginning with 
number 20, to and including nunber 35, which were addressed during August and 
September to the several members of the Armed Services Committees of the 
Congress, which incident, as I understand, provided the premise for your own 
expression of interest in this very vital transportation subject. 

At the end of the brochure is included a copy of release by the Department of 
the Army, Office of the Chief of Transportation, under date of June 17, 1949, 
directed to the attention of transportation officers, primarily because such release 
was employed by Major General Heileman in his reply to members of the Congress 
and otherwise has been the subject of discussion in our exchange of correspondence. 
With respect to the June 17, 1949, letter, you will recall that in my reply to Maj 
Gen. F. A. Heileman, under date of October 50, 19 (P5. 3, par 4), it is disclosed 
that the industry has no complaint with the policy set forth in the June 17, 1949, 
release to the transportation officers of the Army, but rather that such complaint 
is directed to the variations and inconsistencies in practices currently émployed 
at the several Army installations which we consider not to be in sympathy with 
the June 17, 1949, instructions. The contents of the brochure are herein submitted 
as supporting evidence of such fact. 

Summarizing our treatment of the subject, we now have offered for your con- 
sideration the following materials: 

(1) Our letter of October 20, supplemented October 23, regarding use of the 
contract form. 

(2) Our letter of October 25 containing discussion and transmitting rate histor 
of the moving industry since ICC regulation. 

(3) Our letter of November 3 transmitting Class I reports of household goods 
carriers, year 1949, 

(4) Enclosed comment regarding Army transportation practices. 

Should you deem it advisable to allow for more time in review of the above 
described material before again entering into conference on the subject, this 
office will be guided entirely by your convenience in the matter. 

Yours very truly, 
Movers’ CONFERENCE OF AMERICA, 
J. F. Rowan, Executive Secretary. 


Movers’ CoNFERENCE OF AMERICA, 
Washington, D. C., October 27, 1950. 
Subject: United States Government bill of lading versus Army contract 
To Movers in the Washington Area: 

GENTLEMEN: No doubt each of you has received notice from the Military 
Headquarters of Washington to the effect that, beginning November 1, that 
branch of the Army will abandon the practice which has existed over the past 5 
years of issuing Government bill of lading covering the transportation of house- 
hold goods for its personnel, and will substitute therefor the so-styled contract 
form. Needless to say this announcement comes as a great disappointment to the 
moving industry of this area, which, over the past 5 years, has clearly demonstrated 
the many advantages in the interest of the Government, the owner of the goods 
and the carrier under the bill of lading procedure. 
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It is a matter of record that the contract form was abandoned in 1945 basically 
because its awkward requirements actually created a bottleneck in transportation 
arrangements, relief for which was sought and obtained through the free services 
of this conference in acting as a despaiching office for relief of the situation. We 
have been asked why the change backward to the contract form in view of the 
convineing advantages of the bill of lading. Also, we have been asked whether 
carriers Must accept the contract form in lieu of the bill of lading. We are unable 
to answer the first question, but we have been furnished by an authorative legal 
source that: 

“Section 20 (11) of that statute requires every common carrier subject to the 
act which receives property for transportation in interstate or foreign commerce 
to issue a reeipt or bill of lading therefor. The requirement is an absolute one, 
and there are no exceptions to it. Bills of lading are instrumenis which are two- 
fold in character: they are receipts as to the quantity and description of the goods 
shipped, as well 2s a contract to transport and deliver the goods under the terms 
specified in the bill of lading, among the important ones being those which fix the 
carrier’s liability for loss or damage. The rate applicable to a shipment is only 
one of the many terms of the contract. 

“Section 22 deals solely with rates and nothing else. It constitutes an excep- 
tion to the general rule (sec. 217 (b)) forbidding any common carrier to charge, 
demand, collect, or receive a greater, less, or different compensation for trans- 
portation than the applicable rate specified in its tariff. Under the provisions of 
section 22, a carrier May grant or deny requests for reduced rates to the United 
States and certain others specifically named in the section, but only if that action 
does not result in a violation of some other provision of the statute (Exhibits for 
Fairs in Official Territory, 256 I. C. C. 615-618). Consequently, if a shipment is 
transported solely under an agreement for a reduced rate, without a bill of lading, 
the action constitutes a plain violation of section 20 (11).” 

From the above, vou will determine that both from the standpoint of law and 
regulations of the Commission, common carriers are required to issue a bill of 
lading or receipt for each shipment. 

Furthermore, we should advise you that the Government holds no privilege 
under section 22 that is not first made possible by agreement with the carrier. 
Should this matter hold any particular interest to you, we would suggest that your 
views be expressed in writing directly to this office, and we in turn will have the 
same brought to the attention of proper authorities without desclosure of author- 
ship. Considering the effective date of the new order, Wednesday, November 1, 
you have but little time to take action in this matter, and we do suggest immediate 
attention of all carriers in the Washington area, irrespective of tariff affiliation, in 
order that the conference may have the true picture of industry opinion. 

Yours very truly, 
Movers’ CoNFERENCE OF AMERICA, 
J. F. Rowan, General Manager. 
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{From the Federal Register, Friday, April 22, 1949] ! 
Executive OrpDER 10053 


REGULATIONS GOVERNING THE TRANSPORTATION OF HOUSEHOLD GOODS OF MEM- 
BERS OF THE AIR FORCE, ARMY, NAVY, MARINE CORPS, COAST GUARD, COAST 
AND GEODETIC SURVEY, AND PUBLIC HEALTH SERVICE 


By virtue of and pursuant to the authority vested in me by section 12 of the 
Pay Readjustment Act of 1942, 56 Stat. 364, as amended by section 205 of the 
act approved August 2, 1946, 60 Stat. 860, and as President of the United States, 
I hereby approve the attached regulations prescribed by the heads of the depart- 
ments and agencies concerned, governing the transportation of household goods 
of members of the Air Force, Army, Navy, Marine Corps, Coast Guard, Coast 
and Geodetic Survey, and Public Health Service. 

The provisions of these regulations shall be applicable, with respect to such 
household goods, to (1) packing, crating, and unpacking performed, (2) shipments 
and drayage commencing, and (3) storage accruing, on or after February 1, 1949, 

Harry 8S. TRuMAN 

Tue Wuite Hovse, 

April 20, 1949. 


REGULATIONS GOVERNING THE TRANSPORTATION OF HOUSEHOLD GOODS OF MEMBERS 
OF THE AIR FORCE, ARMY, NAVY, MARINE CORPS. COAST GUARD, COAST AND 
GBODETIC SURVEY AND PUBLIC HEALTH SERVICE 


Prescribed Pursuant to Section 12 of the Pay Readjustment Act of June 16, 1942, 
56 Stat. 364, as Amended by Section 205 of the Act of August 2, 1946, 60 Stat. 
860 


= * * + * * * 

7. Storage—a. Temporary Storage.— 

(1) When authorized.—Whenever necessary in connection with a permanent 
change of station, because of conditions beyond control of the owner (including 
but not limited to directed surrender of quarters, arrival of shipment at destina- 
tion before arrival of owner, or non-availability of quarters at destination) tem- 
porary storage of household goods within prescribed weight allowances is author- 
ized at Government expense. Such storage includes all necessary in and out 
handling charges. Government facilities of the respective Services will be used 
for such storage in all cases when available. In case such Government facilities 
are not available, commercial facilities may be used. Owners will not arrange 
for temporary storage in contemplation of subsequent storage under provisions 
of b below. Temporary storage at Government expense will not exceed a total 
of six months in connection with one permanent changes of station and must 
accrue during any one or combination of the following periods: 

(a) After pick-up of property at quarters and before dispatch of shipment from 
carrier’s station at point of origin. 

(b) While shipment is in transit or en route, and storage is not furnished free 
of charge by carrier concerned. 

(c) After arrival of shipment at carrier’s destination station and before delivery 
of shipment into quarters. 


* * * * * * * 

(b) By ordinary means—(1) By whom and how selected.—Under provisions of 
section 205, Public Law 604—79th Congress, shipment may be made by rail, 
water, or van without regard to comparative cost. Unless shipped by express 


as authorized bv these regulations, any household goods for shipment between 
the same point of origin and destination may be shipped as consolidated shipments 
or as separated shipments, whichever manner is considered by the shipping officer 
as most advantageous to the Government and the owners, without delaving the 
arrival of shipment at destination. The shipping officer will select the means of 
transportation, ordinary rail and/or water freight, ordinary motor freight (general 
freight haulers as distinguished from specialized household goods motor carriers), 
railway express, freight forwarders, or commercial van carrier, which in |! 
seecisiiaaisiessstieaainiene 

| This reproduction (in part) represents excerpts from the described order, which are considered pertinent 
information to household goods carriers by motor van. Compliments of Household Goods Carriers’ Con- 
ference, Washington, D. C. 
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judgment will serve the best foreseeable interest of the Government and the 
owners of the property. Among the particulars to be considered are: 

(a) Location of the property at point of origin and the availability of packing, 
crating, drayage, and handling facilities thereat. 

(b) The condition of the property presented for transportation, that is, whether 
already in packed and crated form. 

(c) Final destination of the property and the availability of drayage, unpacking, 
uncrating, and handling facilities thereat. 

(2) Method authorized at Government expense, how established.—The selection by 
the shipping officer of the appropriate means of transportation establishes the 
method of shipment authorized at Government expense. The shipping officer will 
inform the person requesting shipment of the means of transportation authorized 
at Government expense, and that the use of a different method may result in excess 
cost to the owner. 

* + * x * * * 

23. Claims for loss or damage—a. General. A claim for loss of, or damage to, 
household goods in transit is primarily a matter entirely between the owner and 
the carrier. Care should be taken by the owner to make demand in writing upon 
the last carrier known or believed to have handled the shipment. If more than 
one bill of lading, contract, or other shipping document was issued in connection 
with the shipment, a separate written demand should be made upon the last carrier 
under each such document. Such demand should be made upon the carrier 
within the time limit prescribed by statute, by regulations of the Interstate 
Commerce Commission or by other applicable limitation and, in any event within 
9 months after delivery of the shipment or, if no portion of the shipment was 
delivered, within 9 months after the date when delivery would have been made in 
the normal course. The liability of the carrier is governed by the terms of the 
bill of lading, contract, or other shipping document, and is usually limited to a 
specified amount per pound according to the valuation at which released by the 
owner. It is important that the owner accept from the carrier any payment cor- 
rectly determined in satisfaction of the carrier’s limited liability as above outlined. 
Copies of the claim and any subsequent demands with related correspondence, as 
well as the originals of any replies, should be retained by the owner for presentation 
with any claim subsequently filed against the Government under provisions of e 
below. 

x * * * * * * 

c. Surveying officer not tobe appointed. A surveying officer will not be appointed 
in cases of damage to or loss of household goods in transit: but an officer will in 
each case investigate the matter and make report in the manner prescribed by 
the Service concerned. 

d. Payment to carrier not to be suspended or withheld. Payment to carrier cannot 
be suspended nor can money due carriers be withheld for the purpose of adjusting 
claims or reimbursing owners for loss or damage (15 Comp. Dec. 38; MS Comp. 
Gen. B—11970, 9 September 1940; and B—-14598, 17 February 1941). The con- 
signee will annotate bills of lading, contracts, or other shipping documents as 
prescribed by the Service concerned, and will notify the owner that this has been 
done. So as not to delay payment, owners will promptly certify such bills as may 
be required in connection with any accessorial services. 

* * * * * * * 
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Revenue, expenses and operating ratio of class I household-goods carriers, obtained 


DOMESTIC LAND AND WATER TRANSPORTATION 


from reports filed with the Interstate Commerce Commission 


Aalco Express Co., St. Louis, Mo____- 
Aero Mayflower T ransit Co., Indianapo- | 
lis, Ind 
Airline Vans, Dallas, Tex....____-_-__-_- 
Allied Van Lines, Chicago, Il.t___.__-.__- 
Ballard Storage and Transfer, St. Paul, 
Minn ae 
Bekins Van Lines, Los Angeles, Calif____- 
Burnham’s Van Service, Columbus, Ga-_- 
Dillner Transfer, W. J., Pittsburgh, Pa 
— -Carting Co., Wm. B., Rochester, 
nan Co., D. W. , Boston, Ms ass. eect neirlle 
Eldredge Storage, "Atlantic Cihy, i. ¢~.... 
Greyvan Lines, Chieago, Tl-_--- 
Headley’s Express & Storage, Chester, Pa. 
Keystone Express & Storage, Lancaster, 


Pa 
Leonard, J. D., York, Pa_ | 
Lyon Van & Storage, ‘Los Angeles, Calif___| 
Lyon Van Lines, Los Angeles, Calif- ool 
Melville Storage Co., Philadelphia, Pa___. 
Myer, Wm. B., Bridgeport, Conn__. 
Miller North Broad Transit Co., Phila- 
delphia, Pa__. 
eo Storage, Inc., New “Rochelle, 
North American Van Lines, Fort W ayne, | 
Ind. ss mais taaslt ae cacke i elesieiiaiin es ndickilien taal 
Santini Bros., ‘Inc., , Bronx, reo tie 
Skellet Van & Storage, Minneapolis, 
Bs ng cnccasainsepinon : 
— Van & Transport, Washington, 
BEE ie ied dita ann tekcivncdh sciences 
Sullivan, J. rac , Springfield, Mass. cae 
United Van Lines, St. Louis, Mo.!_.__..-- 
Washburn Storage, Macon, Ga__........- 
Weathers Bros. Transfer, Atlanta, Ga.!__- 
smaem Red Ball Transit, Indianapolis, 





Atherton Transfer & Storage, Wichita, 
Pes sei atic nleteucaeeteienntnendtd 
Atlas Van Lines, Chicago, en eee 
Delcher Bros., Jacksonville, Fla_........- 
Engel Bros., Elizabeth, OS ia tesa 
Ford Van Lines, Lincoln, Nebr........--. 
Howard Van Lines, Dallas, Tex.....--.-- 
Ivory, John F., Detroit, DENN oc nduen ed 
Kings Van & "Storage, Oklahoma City, 


Mollerup Van Lines, Salt’ Lake City, | 
PE cckies cident sobehameeewied 
National Van Lines, Chicago, Il.!_......- 
Richardson Transfer, Salina, Kans........ | 
Stevens, Henry H., Flint, Mich... 
Suddath ene & Storage, Jacksonville, 


“Ohio sania ois belts ini tback shenta litabaiceies caghibs Saedl 
Stevens Bros., Saginaw, Mich...........-- 
Wheaton Van Lines, Indianapolis, Ind.'__| 








Revenue 


$428, 186 | 
113, 333, 539 


375, 038 


|18, 130, 635 


378, 553 | 
| 1, 893, 511 | 


1, $13, 233 


| 1, 411, 197 


677, 381 


202, 021 
301, 871 
187, 198 
4, 013, 984 
336, 220 


659, 321 


405, 653 
978, 178 


1, 696, 446 | 


336, 911 
236, 965 


362, 911 


7, 352, 361 
993, 707 


187, 995 
371, 660 


412, 451 
4, 481, 608 


274, 853 | 


263, 366 
1, 880, 301 
354, 043 


2, 620,977 | 


270, 772 
337, 854 
699, 865 
1, 371, 699 
1, 655, 154 


635, O85 
586, 731 


385, 195 | 


2, 454, 342 
422, 018 
228, 090 
390, 747 
603, 306 


434, 878 
278, 970 


811, 723 
78, 089, 618 


Year 1950 


| Expenses 





13, 016, 641 
| 349, 300 
(18, 119, 376 
356, 536 
| 1,330, 351 
| 206, 335 
285, 536 


| 3, 876, 299 
341, 772 


611, 646 


320, 010 
254, 140 


964, 261 


7, 059, 551 
72, 906 


209, 003 


361, 309 
406, 838 
4, 368, 185 
295, 067 
262, 451 


1, 850, 770 


358, 950 
2, 598, 163 
276, 372 
300, 881 
693, 112 
1, 320, 427 


630, 728 
591, 810 


370, 866 
| 2,424, 670 
418,314 
212, 498 


| 401, 894 
590, 391 


457, 730 
73, 666 








$429, 468 | 


661, 725 | 


182, 481 | 


386, 755 | 
945, 244 
1, 663, 993 | 


|} 348,198 | 
1, 064, 426 | 


1, 584, 131 | 


ESBS 





789, 723 | 
76, 623, 984 | 
| 


| Ratio 


100.3 


97. 
93. 
99. 


94. 
104. 
94. 


onmn 


“Iw bo 


102. 
94. 


~ 
‘. 


96. 
101. 


NAaaar~ 


92. 
95 


pan bee 


= 
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97.9 
111,2 


7.2 


i.“ 


98. 6 


~ 


107.4 
99. 7 


98. 4 
101.4 


35 


102.1 


~ 
we @ew ow woe 


1 Reports for 1951 not filed with ICC as of date this exhibit prepared. 


Revenue 


$348, 


18, 192, 
543, 


618 | 


483 
487 


Year 1951 


[ 


| Expenses | 


| Ratic 


$353, 614 
117, 798, 876 


507, 560 | 
| 


507, 
2, 140, 
2, 020, ; 
1, 063, 


198, 
324, 
134, 


4, 727 


» fat, 


383, 


680, 
394, 
1, 140, 
2, 134, 
408, 
337, 


418, 
1, 479, 


11, 748, 
1, 249, 


932 


027 
470 


‘a 


888 


268 
745 


343 
535 


322, 434 


443, 


469, 


999 
150 


562 | 
306 | 


136 | 





| 1, 


nw 
~ 
os 
_ 


352, 672 | 
417, 230 | 


11, 086, 848 | 
1, 210, 017 | 


' 
| 
342, 005 | 


299, 803 | 


101 


97 
93 


715, 152 | 


275, 442 





345, 345 | 
339, 429 
860, 255 | 


| 2304, 220 


804, 948 | 
811, 102 | 


387, 


“704, 362 
254, 425 


409, 558 
770, 927 | 


541, 557 
473, 116 





98, 2 |68, 621, 546 (66, 432, 755 
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Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEeIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


(The following documents were submitted for the record by Senator 
Johnson at the conclusion of today’s hearings: ) 


LetreR From Epwarp D. MILuErR, Executive MANAGER, ALLIED TRUCK 
Owners, Inc., Tacoma, Wasu., TO SENATOR MAGNUSON 


Marcu 3, 1952. 
Dr. Epwarp R. JEusma, 


Clerk, Transportation Subcommittee, Interstate and Foreign Commerce 
Dear Dr. Jeusma: Attached is a letter I have just received from Mr. Edward 
D. Miller, executive manager of Allied Truck Owners, Inc., Tacoma, Wash. 
You will note Mr. Miller urges favorable action on S. 2653, a bill to standardize 
rates on household goods shipped by the United States Government for its 
employees. Will you please insure that this letter is brought to the attention 
of the committee and is made part of the record 
Thanks and best regards. 
Sincerely, 
(Signed) Magnuson, 
(Typed) Warren G. Maanuson, 
United States Senator. 


FEBRUARY 27, 1952. 
Hon. WARREN G. MaGNnuson, 


United States Senator, Washington, D. C. 


Dear Senator Maanuson: Mr. J. F. Rowan, general manager of the Movers 
Conference of America, has called to our attention Senate bill 2653 which has 
now been referred to Committee on Interstate and Foreign Commerce of which 
you are a member. 

At the regular meeting of the Allied Truck Owners, Inc., Tacoma, Wash., held 
last evening in Tacoma, the membership voted unanimously to support the 
passage of this bill and instructed me as executive manager of the association to 
advise you accordingly. 

Due to the proximity of Fort Lewis to Tacoma movement of household goods of 
Government personnel is of great interest to every member of this association. 
The condition which has existed for the past 2 years at Fort Lewis in the handling 
of movement of household goods has been chaotic to say the least. The desire of 
the Fort Lewis contract officer to enter into a single over-all bid for movement of 
household goods out of Fort Lewis was brought to your attention last year and I 
am sure that you are familiar with that phase of the undesirable conditions which 
were corrected temporarily. 

The United States Navy in this area has not interpreted Public Law 604 and 
Executive Order 1053 in the discriminatory manner of the United States Army in 
this area. The Navy has attempted to abide by the intent of the law. The 
passage of Senate bill 2653 would therefore in no way change the present method of 
handling of household goods by the United States Navy and I understand by some 
of the other Government agencies who like the Navy are abiding by the intent of 
Publie Law 604. 

The United States Army in this area by its discriminatory interpretation of the 
law has in effect violated a basic law of economics as applied to the moving indus- 
try. They have in effect said that millions of pounds of household goods in lots of 
5,000 pounds average or less can be moved to various places throughout the 
United States at reduced rates. Actually each lot is an individual shipment from 
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one point in the United States to another and has to be cared for accordingly. 
Tariffs provide for reductions as to tonnage on individual shipments. The net 
result of such a discriminatory interpretation by the United States Army is an 
unequal rate treatment at the expense of the general public. 

Individual members of the association are going to advise you of specific cases 
with which they are familiar on movement of goods from Fort Lewis. 

Will you kindly arrange to have two copies of the committee report and the 
printed hearings sent to me as soon as same are available. Your considered action 
in this matter will be appreciated. 

Yours sincerely, 
ALLIED Truck Owners, INC., 
Epwarp D. MILLER, 
Executive Manager. 





Unitrep States SENATE, 
ComMItTTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Friday, March 7, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director, Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMan. We have some telegrams and letters that Senator 
Tom Connally asked be incorporated in the hearings with respect to 
Senate bill 2653. Without objection they will be included in the 
record on that particular bill. 


Lerrer From Atvin N. WiGInton, GENERAL MANAGER, WIGINTON Bros. 
TRANSFER & STORAGE Co., AND Benny BENTHAL, MANAGER, Dwicut TRANs- 
FER & SroraGE Co., or Wicuita Fauus, Tex., TO SENATOR CONNALLY 


Wicuita Fauus, Tex., March 1, 1982. 
Senator Tom CoNnNALLY, OF TEXAS: 

We want to bring to your attention Senate bill 2653 to be adopted as an amend- 
ment to section 22 of the Motor Carrier Act of 1935. We are thoroughly familiar 
with the conditions at hand and in the past. Our shippers that are in the armed 
services have thoroughly been disregarded as to requests for moving. 

We know of several instances where the shipper has requested a certain mover 
or carrier to move them from Sheppard Air Force Base and they had been denied 
their request as all carriers have to submit a separate bid on each move and the 
company she preferred was not low enough in bid to be the successful bidder. 

The rate has gone as low as 65 percent below the tariff rate and companies 
awarded the bids have the shippers at their mercies. We pay taxes to receive 
a fair portion of business from the Government yet we are denied the privilege 
because our tariff is too high and the bids are discounted so low. 

The motor freight and rail freight carriers get and receive movements at what- 
ever their tariff rates are published and they are not asked to discount to the 
Government. Yet we are the victims of discriminatory practices at Sheppard 
Air Force Base and our shippers are also victims because they are denied our 
services and the right to request a certain mover because they like the service 
that is rendered. 

Other Air Force bases in Texas and fields and camps of other branches of the 
service are allowed to let Government moves of service personne! at the tariff yet 
we at Wichita Falls are not allowed the same privilege. 

We are thoroughly opposed to cut-rate bidding and discounting to the Govern- 
ment as it lowers the morals of the industry toward the general public and toward 
the Government. 
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We beseech you to contact all the other Senators to pass Senate bill 2653 for 
the betterment of the moving industry and to remove the discriminatory practices 
that we are being subjected to. 

Thank you for your help. 

WiGINGTON Bros. TRANSFER & STORAGE Co., 
ALVIN N. WicIncTon, General Manager. 
Dwicut TRANSFER & STORAGE Co., 

BENNY BentTua., Manager. 


LETTER AND ENcLOsvURES From 8. J. Wap, Vick Presipent, WALD TRANSFER 
& SrToraGe Co., Houston, Tex., Tro SENATOR CONNALLY 


Wap TRANSFER & STORAGE Co., 


Houston 1, Tex., February 28, 1982. 
Hon. Tom ConNALLY, 


Senator from Texas, Washington, D. C. 


Sir: On February 14, Senate bill 2653, was introduced by Senator Johnson, of 
Colorado. I respectfully request your support in the passage of this bill. 

The situation in regards to moving of household goods and personal effects as 
required by the armed services at the present time, on a bid basis, is getting to 
the point where the personnel in the services are being required to use the services 
of the lowest bidder irrespective of the type and quality of services rendered in 
connection with packing, transportation and storage of household goods. 

lam enclosing photostatic copies of two letters, one from the office of the trans- 
portation office, Ellington Air Force Base, Houston, Tex., dated 8th of February 
1952, and the other from Headquarters, Fort 5am Houston Post Transportation 
Office, Fort Sam Houston, Tex., dated 29th of November 1951. These are only 
recent letters of this type wherein we are required to submit bids of packing, 
transportation and ‘storage services. In most instances, we are called by tele- 
phone to submit our rates. In one particular case on a bid from Ellington Field 
there were 17 companies submitting bids or “‘quotations.’”’ The lowest bidder in 
this instance was awarded the contract for storage of all in-bound shipments of 
household goods. You can readily see where the individual mover will suffer if 
any damages are incurred in the move because of this dual responsibility. It is 
only natura! that the carrier will deny liability, claiming damage was done while 
in storage and the warehouse, in all probability, would deny damage claiming 
damage was done while in transit. 

My complaint is that of these 17 companies bidding against each other, possibly 
there are as many as 8 with facilities capable of performing proper service 
actually we are not bidding on the same type of service. To be specific, in my 
opinion, I do not believe that if you yourself required storage services, you would 
permit your goods to be stored in the warehouse of the company which was 
awarded this last contract on the lowest bid even if their services were free to you. 

As you know, the household goods industry is regulated on interstate moves 
under the jurisdiction of the ICC. These companies have published tariff rates 
which are uniform, equitable and nondiscriminatory to all civilian personnel. 
I fail to understand why, in an industry that is regulated by law primarily becauss 
it was unable to regulate itself, the Government insists on encouraging cutthroat 
practices and chiseling among carriers in our industry. Records will show that 
such is not the case among railroads, common carriers, or any other kind of carrier 
that 1am acquainted with. If it were true that the Government was saving 
money by doing this, it might have some merit but, in like practice, I believe 
that it is costing the Government many thousands of dollars. 

Our type of business is such that it takes many years to build up a responsible 
organization with the highest integrity because we are dealing with individuals 
and their highly prized possessions. 

I do not hesitate to state that many carriers who are being awarded Govern- 
ment business on the basis of lowest bids are charging the Government for packing 
services of barrels, cartons, and other containers which are only partially packed 
or perhaps not even packed by them. 

Further, I do not hesitate to state that there are many carriers who are using 
unscrupulous ways of increasing weights of the loads they are carrying. There 
are many ways in which this can be done. Actually, it is difficult for the trans- 


portation office to detect situations of this kind even when an effort is made to 
do so. 


96736—52 80 
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No doubt, you have had experiences in moving your own household goods or 
personal effects. I think you would want to select your own carrier or your 
own storage warehouse. I do not think you would completely turn it over to 
someone who was in authority and had the directive to use the companies who 
are doing this work the cheapest. 

The Movers Conference of America, headquarters in the ATA Building, Wash- 
ington, D. C., have for several years strived toward a better understanding 
among Congressmen of problems in our operation which concern every indi- 
vidual in the United States. I am quite certain that they would be happy to 
furnish you any additional information which might be helpful to you in learning 
some of the true facts. It would amaze most citizens if they were cognizant of 
these facts. 

Please let me hear from you concerning this. 

Yours very truly, 
S.J. Waxp, Vice President. 





OFFICE OF THE TRANSPORTATION OFFICER, 
Ellington Air Force Base, Houston, Tex., February 8, 1952 
Wap TRANSFER & StToRAGE, 
Houston, Tez. 


Dear Sir: Following a directive from higher headquarters, this office will in 
the future be required to have a monthly quotation for all incoming storage with 
subsequent drayage to the residence. 

If your company is interested kindly nave your quotation in my office prior to 
12 noon February 16, 1952. Your quotation should include rates per hundred- 
weight that your company will charge for storage and delivery. Also please 
include a statement to the effect that your organization employs over or below 
500 persons whichever is applicable. This should include the total aggregation 
not merely the people employed in Houston. 

The services ask for in tnis letter will be from the date of February 19 through 
March 31, 1952, both dates inclusive. 

These quotations should be mailed personally to the below-named officer at 
Box 281, Ellington Air Force Base with notation in the lower left-hand corner 
reading ‘‘Quotation.’”’ This will prevent any erroneous opening of your letter 
Your quotation will be opened on the afternoon of February 18 at 1 p.m. You 
are invited to be present at this opening if you so desire. 

This is not to be construed as a contract; but the company submitting the 
lowest quotation will receive all incoming shipments for the period mentioned 
above. This procedure will be repeated each month with your quotation due to 
arrive this office not later than 25th day of each month. The opening dates 
will be 27th day of each month at 1 p. m. 

Yours truly, 
James D. Davis, Jr., 
First Lieutenant, XSAF., Transportation Officer. 





Heapquarters Fort Sam Hovston, 
Post TRANSPORTATION OFFICE, 
Fort Sam Houston, Tex., November 29, 1951. 
Wap TRANSFER & SroraceE Co., INc., 
Houston, Tex. 

GENTLEMEN: Will vou please advise this office of the lowest tariff reference 
under which you will handle van shipments of household goods originating within 
your area, and moving under Government contracts. 

Your cooperation in this matter will be greatly appreciated. 

Yours truly, 


Mason L. E tis, 
Major, TC., Assistant Transportation Officer. 
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LETTER From GeEorGE G. Harris, ExecuTivE Vick PRESIDENT, Harris Mov- 
Inc & StoraceE Co., Houston, Tex., TO SENATOR CONNALLY 


Harris Movina & Srorace Co., 
Houston, Tex. February 28, 1952. 
Hon. Tom CoNnNALLY, 
United States Senator from Texas, 
Washington, D. C. 
Dear SENATOR CoNNALLY: We would appreciate your giving bill S. 2653, a 
bill to standardize rates for household goods shipped by the United States Gov- 
ernment for its employees, your favorable consideration and support. 
Very truly yours, 
Grorce G. Harris, 
Executive Vice President. 
The CuarrMan. The witnesses for Monday will be Mr. Wilbur 
LaRoe, Jr., representing the American Pulpwood Association, and 
Mr. J. G. Kerr, Association of American Railroads. On Tuesday 
we will expect to have the ICC before us. The hearing will recess 
until 10 o’clock Monday. 
(Whereupon, at 10:30 a. m., the hearing was recessed to reconvene 
at 10 a. m., Monday, March 10, 1952 


Unitep States SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Johnson of Colorado (chairman) 
presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


(The following statement was inserted in the record by the chair- 
man at the conclusion of the day’s hearings:) 


STATEMENT OF GILES Morrow, Executive SECRETARY, FREIGHT FORWARDERS 
INSTITUTE 


The forwarding of household goods is a business specialized in by some for- 
warders and engaged in generally by other members of the Freight Forwarders 
Institute. 

Under section 402 (b) of the Interstate Act, consolidating operations involving 
“used household goods”’ only, to the exclusion of other commodities, are exempt 
from regulation under part IV. 

Those who operate under this exemption are not required to publish tariffs. 

Freight forwarders regulated under part IV, on the other hand, are required 
to publish and apply tariff rates and charges for the transportation of household 
goods, except where permitted to deviate therefrom by section 22. 

The effect of S. 2653 would be to compel regulated freight forwarders to apply 
full tariff rates to Government shipments of household goods, while exempt 
operators would be free to continue moving that traffic under contract. 

To say the very least, competition between regulated freight forwarders and 
the exempt operators could not, under such circumstances, be on a fair and 
equitable basis. 

Moreover, it has been the experience of freight forwarders in the handling of 
household goods for the Government, that it is frequently necessary to make 
section 22 quotations to cover special or unusual circumstances w here, for com- 
petitive or other reasons, the traffic would not move at published tariff rates. 

For the foregoing reasons, the forwarding industry opposes bill 8. 2653. 
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Unirep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Johnson of Colorado (chairman) 
presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: -E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following letters and statements were submitted for the record 
following the conclusion of hearings, April 9:) 


STATEMENT OF DEPARTMENT OF COMMERCE, CHARLES SAWYER, SECRETARY 


Views of the Department of Commerce concerning 8. 2653, a bill 
to standardize rates on household goods shipped by the United States 
Government for its employees. 


S. 2653 would modify section 22 of the Interstate Commerce Act to remove 
from the application of this section the transportation and storage for the United 
States Government of household goods as defined by the ICC in Practices of 
Motor Common Carriers of Household Goods (17 M. C. C. 467). Since that 
definition includes not only employees’ household furnishings, but office furniture 
and equipment as well, the caption of the bill is somewhat misleading. The 
body of the bill would apply to more than the household goods of Federal em- 
ployees specified in the caption. 

Insofar as household effects of Federal civilian employees are concerned, this 
bill would merely render statutory what is present administrative practice. 
Under the present regulations governing employee travel, employees are required 
to ship their own household effects, and they receive commuted reimbursement 
based on standard rates. Insofar as office furniture and equipment are con- 
cerned, this bill might result in greater expenditure by the Government, since 
the present practice appears to be for such eiouenite to be made under contracts 
secured by competitive bidding. If standard rates were to apply to such ship- 
ments, the Government would lose the advantage of the lower prices available 
through this competitive process. 

In view of the above facts, the Department of Commerce recommends against 
enactment of this legislation in its present form. 





Letrer From Watrer M. W. Spitawn, CHAIRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
Marcu 28, 1952. 
Hon. Epwin C. JoHnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CHAIRMAN JOHNSON: Your letter of February 15, 1952, addressed 
to the Chairman of the Commission and requesting comments on a bill, 8. 2653, 
to standardize rates on household goods shipped by the United States Govern- 
ment for its employees, has been referred to our legislative committee. After 
careful consideration by that committee, I am authorized to submit the following 
comments in its behalf. 

This bill would amend section 22 by eliminating the right of household-goods 
carriers to transport household goods for the United States Government free or 
at reduced rates. 

At the hearings held pursuant to Sentate Resolution 50, the executive secretary 
of the Household Goods Carriers’ Conference testified that it was originally con- 
templated that the privilege of transporting at free or reduced rates was to be used 
only in the case of a public catastrophe, such as a flood or drought, or where the 
volume of tonnage justified an appropriate reduction from filed tariff rates, but 
that it has degenerated into an abuse by which the Government demands savings 
produced by cutthroat competition between the carriers. He stated that the 
Army has invited and received as many as 30 bids or quotations for the transpor- 
tation of a single lot, not a load, of household goods for one of its personnel, and 
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that such quotations average 35 percent and sometimes are as great as 50 percent 
under the lawfully filed tariff rates. He said that any resultant economy is purely 
illusory in view of the cost of red tape involved in such a procedure and the poor 
and irresponsible service which must necessarily follow a condition where the con- 
tract for carriage is not vegrenante ten of its true cost. He admitted that at least 
half the fault rests with the carriers who participate in such unsound bidding or 
quoting for Government traffic, but that human nature being what it is, the un- 
sound economic results of such a system are inevitable. 

The objections to the present practice appear valid, but there seems to be no 
reason why an exception should be made for household-goods carriers. The same 
objections apply, perhaps even more strongly, to rate-cutting for the Government 
by carriers of general commodities. There would also appear to be no reason for 
excepting transportation for the United States Government without also excepting 
the transportation for State or municipal governments. 

If an amendment of this nature is deemed desirable, the question arises whether 
it would not be preferable to remove the privilege from all property carried, stored, 
or handled for the United States, State, or municipal governments, rather than go 
at it piecemeal, as proposed in the bill. This could be done by striking from the 
first sentence of section 22 the words “for the United States, State, or municipal 
governments, or’’. 

In the light of our experience, we believe the United States Government should 
pay the full tariff rates on property transported for it, the same as any other 
shipper. In emergencies, arrangements could be made with carriers for preserving 
the secrecy of movements. 

Respectfully submitted. 

Wa Ter M. W. Spiawn, 

Chairman, Legislative Committee. 
CHaRLEs D. MAHAFFIB. 
Joun L. Rocers. 


LETTER From Linpsay C. WARREN, COMPTROLLER GENERAL OF THE UNITED 
STATES 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, March 19, 1982. 
Hon. Epwin C. JoHNnson, 
Chairman, Commi'tee on Interstate and Foreign Commerce, 
United States Senate. 

My Dear Mr. CHarRMAN: Reference is made to your letter of February 15, 
1952, acknowledged by telepbone on February 20, 1952, enclosing a copy of S. 
2653, Eighty-second Congress, second session, entitled “A bill to standardize rates 
on household goods shipped by the United States Government for its employees,” 
and inviting any comments I may care to offer concerning the proposed legisla- 
tion. 

The bill would amend section 22 of the Interstate Commerce Act (49 U. 8. C. 
22) by inserting before the period at the end of the first sentence a colon and the 
following: ‘‘: Provided further, That this section sball not apply to the carriage, 
storage, or handling of shipments of ‘household goods’ as defined by the Inter- 
state Commerce Commission in Practices of Motor Common Carriers of House- 
hold Goods (17 M. C. C. 467), when such carriage, storage, or handling is for 
the United States Government.’’ Section 22 of the Interstate Commerce Act 
relates to the carriage, storage, or handling of property free or at reduced rates 
for the United States, State, or municipal governments. 

From the wording of the title of the bill, it seems apparent that the intended 
effect of the bill is to eliminate the free or reduced-rate transportation of house- 
hold goods, the property of employees of the United States, when shipped by the 
Government for its employees. However, the amendment to the statute pro- 
posed in this bill would have the effect of accomplishing far more than the intent 
expressed in the title of the bill. The term “household goods” is defined by the 
Interstate Commerce Commission in Practices of Motor Common Carriers of 
Household Goods (17 M. C. C. 467, 505), as follows: 

“The term ‘household goods’ means personal effects and property used or to 
be used in a dwelling when a part of the equipment or supply of such dwelling; 
furniture, fixtures, equipment and the property of stores, offices, museums, insti- 
tutions, hospitals, or other establishments when a part of the stock, equipment, 
or supply of such stores, offices, museums, institutions, hospitals, or other estab- 
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lishments; and articles, including objects of art, displays, and exhibits, which 
because of their unusual nature or value require specialized handling and equip- 
ment usually employed in moving household goods.”’ 

This definition is set forth verbatim in item 100 of Household Goods Carriers’ 
Bureau Tariff No. 42—A, the official publication naming rates and charges for the 
carriage and handling of household goods by certain participating carriers who 
are members of the Movers’ Conferences of America. 

Therefore, the bill as it presently reads would not only eliminate the free or 
reduced-rate transportation of household goods shipped by the United States for 
its employees, but would also eliminate the free or reduced-rate transportation 
of all shipments of Government property coming within the cited definition of 
household goods. For example, the movement of hospital equipment belonging 
to the Armed Forces’ hospitals, or Veterans’ Administration hospitals, when the 
transportation of such equipment is by carriers subject to the Interstate Com- 
merce Act, either motor carrier or railroad. Included in this category, also, 
would be the transfer of a United States Government agency’s office equipment 
of furniture, fixtures, etc., which might be moved from one location to another 
in a decentralization program, either by railroad or motor carrier. There would 
be affected, similarly, any other United States establishment whosé property of 
furniture, fixtures, and equipment would be the subject of transportation either 
by railroad or motor carrier. While obviously the intent of this legislation is to 
prohibit the application of section 22 of the Interstate Commerce Act to ship- 
ments of household goods of employees of the United States, the effect of the 
proposed change in the statute would appear to be as outlined above, and since 
section 22 is applicable to carriers by railroad and by motor vehicle which are 
subject to regulation under part I or part II of the Interstate Commerce Act, 
the proposed restriction, necessarily, would have to be observed by rail carriers 
and by motor carriers on all articles shipped by the United States which come 
within the cited definition of household goods. 

The proposed legislation, apparently, stems from conditions referred to in the 
testimony given by Mr. J. F. Rowan, executive secretary, Household Goods 
Carriers’ Conference, shown on pages 874 to 890, inclusive, of the report on the 
hearings before the Subcommittee on Domestic Land and Water Transportation 
of the Committee on Interstate and Foreign Commerce, United States Senate, 
Fighty-first Congress, second session, pursuant to Senate Resolution 50, heid in 
April, May, June, and July 1950. Mr. Rowan’s testimony, for the most part, is 
to the effect fhat, at the solicitation of administrative officers, certain members of 
the trucking industry are willing to engage in the transportation of household 
goods at less than established tariff rates for the particular service to be furnished. 
It seems from the testimony given in that hearing that, apparently pursuant to 
regulations pertaining to the shipment of household goods, transportation officers 
of the Armed Forces invite carriers to issue bids for a contemplated movement of 
household goods. In many instances, but by no means every instance, certain 
carriers will undertake to perform the transportation or furnish some extra 
service at less than tariff rates. The bidder to whom the shipment is tendered is 
generally given a contract of transportation either in the form of a Government bill 
of lading or a special form of contract issued pursuant to the provisions of the 
Armed Services Procurement Act of 1947, 62 Stat. 61. In this connection it is 
felt that emphasis should be given to the fact that there is nothing in section 22 of 
the Interstate Commerce Act, or its related section under part II of the act (49 
U. 8. C. 317 (b)), which requires a motor carrier transporting goods under any 
form of contract to furnish transportation at less than established tariff rates. 
See in this connection Nashville, Chattanooga and St. Louis Ry. v. State of Ten- 
nessee (262 U.S. 318). As before stated, in many instances the contracts are let 
at established tariff rates. It would seem, therefore, that the willingness of certain 
of the many carriers engaged in the moving industry to perform transportation for 
the United States at a saving to the latter is being termed an evil by those members 
of the industry who are unwilling to shrink their earnings on individual move- 
ments of household goods, notwithstanding the fact that the United States 
probably is the industry’s largest customer. Moreover, it seems that the problem 
is one that is more properly to be corrected within the industry itself, and not by 
the unrealistic action of changing the law pertaining to the general application of 
free or reduced rates. In this connection, attention is invited to the fact that 
motor common carriers of general commodities, as a general rule, negotiate with 
the rate procurement officers through their respective tariff agencies, and in the 
case of rail carriers, through the Association of American Railroads, or the several! 
freight associations. 
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Furthermore, it seems that the committee should give consideration to the far- 
reaching effects that the passage of this bill might have on the transportation 
appropriations of the various United States Government agencies. As previously 
stated, the effect of the proposed legislation would be to bar the Armed Forces, 
the Veterans’ Administration, the General Services Administration, and other 
agencies from entering into negotiations with the carriers when there is contem- 
plated a relocation of a hospital, office, or other institution, even though in many 
cases carriers are willing to negotiate at much lower than tariff rates, due to the 
economic advantage of handling a large volume of tonnage. Of still greater 
importance, however, is the fact that the enactment of this legislation is almost 
certain to bring similar requests for exception from the application of section 22 
from other carrier groups. The final result may well be the ultimate elimination 
of the entire section 22 provisions of the Interstate Commerce Act, with the 
resultant increase in Government expenditures. 

Finally, the proposed legislation seeks to make section 22 inapplicable to ship- 
ments of household goods only so far as the United States is concerned, but offers 
no change as to free or reduced-rate transportation on household goods moving for 
State or Municipal governments. It would seem that the objections raised by the 
trucking industry with respect to shipments by the United States would be equally 
pertinent to similar transactions with State or municipal governments. It would 
seem, further, that to bar the United States from the benefit of a possible reduction 
in rates for the transportation of household goods, while permitting the carriers to 
accept reduced rates for the performance of similar services to the States and 
municipal governments, would be an unreasonable preference such as that now 
prohibited by sections 3 (1) and 216 (d) of the Interstate Commerce Act, as 
amended (49 U. 8. C. 3 (1), 316 (d)). 

In conclusion, this office wishes to reiterate that the passage of the legislation as 
it is presently proposed apparently would create changes and restrictions in the 
act other thaa those contemplated, would seriously affect the expenditures of the 
administrative offices, and, finally, would result in a preferential treatment for a 
particular segment of the transportation industry that is certain to create similar 
demands by other groups. Accordingly, this office strongly recommends that 
your committee consider this legislation unfavorably. 

Sincerely yours, 
Linpsay C. WARREN, 
Comptroller General of the United States. 


STATEMENT OF CHARLES E. BuaIns & Son, TRAFFIC MANAGERS, PHOENIX, ARIZ. 


S. 2653 proposes to further amend section 22 of the act so as to exclude therefrom 
the carriage, storage, or handling of shipments of household goods when such 
-alriage, storage, or handling is for the United States Government. 

The Commission has made no recommendation regarding the subject of this bill. 

Apparently the purpose of S. 2653 is to estop the Government from securing 
the benefits under section 22 of the act of rates lower than the published rates on 
household goods of its millions of officials or employees. Hereinbefore in connec- 
tion with S. 2355 we have discussed another proposed amendment to section 22. 


Therefore, for the reasons there stated, we make no recommendation respecting 
8. 2653. 


Lerrer From CyHar.es A. Coo.iipGe, ASSISTANT SECRETARY OF DEFENSE 


WasuHineton, D. C., April 30, 1952. 
Hon. Epwin C. JoHNson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Mr. CHatrRMAN: This is in reference to your request for Department of 
Defense views on 8. 2653, to standardize rates on household goods shipped by the 
United States Government for its employees. 

The Department of Defense is opposed to enactment of 8. 2653. 

Section 22 of the Interstate Commerce Act (49 U. S. C. 22) provides ‘‘that 
nothing in this part shall prevent the carriage, storage, or handling of property 
free or at reduced rates, for the United States.’ This legislation would amend 
that section to exclude from it the carriage, storage, or handling of shipments of 
household goods as defined by the Interstate Commerce Commission in Practices 
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of Motor Common Carriers of Household Goods (17 M. C. C. 467), when such 
carriage, storage, or handling is for the United States Government. 

Section 22 applies not only to rail carriers but to carriers by motor and water, 
and to freight forwarders. Its provisions are permissive in character. Carriers 
of all types may, if they so desire, tender reduced rates to agencies of the United 
States Government. Carriers and agencies of the United States Government 
benefit from this arrangement, as adjustment in rates for household goods may 
be accomplished expeditiously without the time-consuming activities incident to 
formal Commission tariff procedures, and revision of rates through hearings which 
would be required if household goods are removed from the provisions of section 22. 

Prior to the use of motor carriers, motor vans, or freight forwarders, household 
goods were transported by rail and water carriers along with other goods and no 
particular problems resulted merely because the shipment involved household 
goods. Since the development of the motor-carrier industry the principal volume 
of such shipments of household goods are, in fact, carried by motor van. Regard- 
less of this evolutionary shift in transportation from one type of carrier to another 
the shipment of household goods is not, in itself, unique in relation to the trans- 
portation of other property. It is felt, therefore, that there is no reason for singling 
out household goods for different treatment in connection with the provisions of 
section 22 of the Interstate Commerce Act than that accorded other property 
transported under that section. 

Exclusion of a particular commodity from the provisions of section 22 would 
undoubtedly cause other interests representing particular commodity groups to 
request a similar exemption. As a result the current financial and administrative 
benefits that now accrue to the Government through its operation under section 
22 would be lost. 

Since the Department of Defense is the largest single shipper of household goods 
in the United States, enactment of 5. 2653 would substantially increase its trans- 
portation costs because the Department would be denied the administrative 
flexibility of section 22. While the fiscal effect of S. 2653 cannot be definitely 
ascertained due to the varying rate levels which now exist between the different 
modes of transportation, it is estimated that enactment of this bill would increase 
by more than $1,000,000 the annual Department of Defense costs for transporting 
household goods. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
Cuarues A, Coo.ipae. 





Letrer From A. Devirr VaNnecu, Deputy ATTORNEY GENERAL OF THE UNITED 
STATES 
Hon. Epwin C. Jonson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear Senator: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 2653) to standardize rates on 
household goods shipped by the United States Government for its employees. 

Section 22 of the Interstate Commerce Act, as amended (49 U. 8. C. 22). deals 
with the preferential treatment which may be given by common carriers to 
certain classes of shippers and travelers. Among other things, this section now 
provides that property may be shipped free or at reduced rates when such ship- 
ment is ‘‘for the United States Government.’’ The bill would amend section 22 
so as to provide that its provisions shall not apply to the carriage, storage, or 
handling of shipments of ‘‘household goods”’ as defined by the Interstate Com- 
merce Commission in Practices of Motor Common Carriers of Household Goods 
(17 M. C. C. 467) when such carriage, storage, or handling is for the United 
States Government. 

The term “household goods” is defined by the decision cited in the bill (17 
M. C. C. 467) as ‘‘personal effects and property used or to be used in a dwelling 
when a part of the equipment or supply of such dwelling; furniture, fixtures, 
equipment, and the property of stores, offices, museums, institutions, hospitals, 
and other establishments,” ete. It would appear, therefore, that in spite of the 
limited purpose stated in the title, the bill would apply to a very large field of 
Government-owned office furniture, equipment, etc., as well as the family belong- 
ings of employees being transferred overseas at Government expense. It probably 
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would not apply to most transfers within the United States, however, since such 
shipments are made in the name of and paid for by the employee, subject, of 
course, to reimbursement at a commuted rate. 

It is understood that there are generally two sets or levels of household goods 
motor transportation rates. The one set has been established by the larger 
motor carriers and is generally higher than the level of the other set of rates 
established by the smaller carriers. In order to participate in Government 
traffic of household goods, however, the larger catriers have made rate quota- 
tions under section 22 of the act generally meeting the rates of the smaller car- 
riers, although maintaining the higher rates in their tariffs. This bill would 
cancel such quotations. The effect of this legislation would not, as stated in its 
title, standardize rates for the carriage, storage, and handling of household goods 
for the Government, but would, on the contrary, actually eliminate existing 
standardization. The increase in cost to the Government might be considerable 

Moreover, the bill would discriminate against the United States Government 
since reduced rates for the transportation of household goods for State, municipal, 
and other governmental subdivisions, and for charitable purposes would still be 
permitted. Except for the fact that the United States Government is the largest 
shipper of household goods, no distinction between it and the other parties men- 
tioned in section 22 of the act is apparent, and the large volume of Government 
traffic would seem to justify more favorable treatment than accorded others, 
rather than less favorable treatment. 

In view of the foregoing considerations the Department of Justice is unable to 
recommend the enactment of this measure. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 


A. Devirrt VANECH, 
Deputy Alt -rney General. 


Letrer From K. T. Hvutcurnson, Assistant SECRETARY, DEPARTMENT OF 
AGRICULTURE 


Wasuineton, D. C., May 1, 1952 
Hon. Epwin C. Jounson, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 
Dear SENATOR JOHNSON: This is in reply to your request of February 21 for 
a report on S. 2653, a bill to standardize rates on household goods shipped by 
the United States for its employees. The bill proposes to amend section 22 of 
the Interstate Commerce Act bv the addition of a proviso which would denv 
Fedeial agencies the right to negotiate special rates on the carriage, storage, or 
handling of shipments of “household goods” as defined by the Interstate Com- 
merce Commission in Practices of Motor Common Carriers of Household Goods. 
It appears that the amendment of section 22, as 


wey Ae 


proposed, would have no adverse 
effect upon the shipment of employees’ household goods by this Department 
However, we have in the past made some shipments of office furniture, camp 
equipment, exhibits, etc., which fall within the meaning of ‘‘Shousehold goods” 
as used in the bill, and on which rates lr wer than established tariffs have been 
negotiated under section 22 of the Interstate Commerce Act. While the Depart- 
ment has not. compiled on a Department-wide basis figures showing the volume of 
shipments of “household goods” negotiated under section 22, spot checks and our 
general knowledge of the use of the authority indicate that there have been some 
savings on such shipments. Because of the nature and widespread activities of 
the Department such shipments can be expected in the future under normal! 
conditions. 

If other tactors are not a deterrent, we believe that it would be advantageous 
t retain the authority to negotiate rates on shipments of “household goods,” 


because of the nominal savings that may be effected in this Department through 
its use, 


The Bureau of the Budget advises that, from the standpoint of the program of 
the President. there is no objection to the submission of this report. 
Sincerely vours, 


kK. e: HUTCHINSON, Assistant Secretary. 
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S, 2712, a Bill To Require Freight Forwarders To Obtain 
Certificates of Public Convenience and Necessity 


[S. 2712, 82d Cong., 2d sess., by Mr. Magnuson] 


A BILL To amend the Interstate Commerce Act, as amended, to subject freight forwarders to the require- 
ment for obtaining certificates of public convenience and necessity, and to make applicable to freight 
forwarders the uniform provisions of the law concerning combinations and consolidations of carriers 

Be it enacted by the Senate and House of Representatives of the United States of 

America in Congress assembled, That section 410 of the Interstate Commerce Act 

is amended— 

(1) by changing the caption to read: “CrertiricaTtes or Pusiic Con- 
VENIENCE AND NECEssITY.”; 

(2) by changing the words “‘permit’’ or ‘‘permits’’, wherever they appear 
in said section, to read ‘‘certificate’”’ or ‘‘certificates’’; and 

(3) by amending subsections (c) and (d) to read as follows: 


“(¢) The Commission shall issue a certificate to any qualified applicant therefor, 
authorizing the whole or any part of the service covered by the application, if the 
Commission finds that the applicant is fit, able, and willing properly to perform 
the service proposed, and to conform to the provisions of this part and the require- 
ments, rules, and regulations of the Commission thereunder, and that the proposed 
service, to the extent authorized by the certificate is or will be required by the 
present or future public convenience and necessity; otherwise such application 
shall be denied. 

“(d) No certificate shall be issued under this section to any common carrier 
subject to part I, II, or III of this Act; but no application made under this section 
by a corporation controlled by, or under common control with, a common carrier 
subject to part I, II, or III of this Act, shall be denied because of the relationship 
between such corporation and such common carrier, and the Commission shall not 
deny authority to engage in the whole or any part of the proposed service covered 
by any application made under this section by any such corporation solely on the 
ground that such service will be in competition with the service subject to this 
part performed by any other freight forwarder or freight forwarders.” 


{S. 2712, 82d Cong., 2d sess.]} 
AMENDMENTS! (IN THE NATURE OF A SUBSTITUTE) 
(Submitted February 27, 1952) 


Intended to be proposed by Mr. Maanuson to the bill (S. 2712) to amend the 
Interstate Commerce Act, as amended, to subject freight forwarders to the 
requirement for obtaining certificates of public convenience and necessity, 
and to make applicable to freight forwarders the uniform provisions of the 
law concerning combinations and consolidations of carriers, viz: Strike out 
all after the enacting clause and in lieu thereof insert the following: 


That subsections 410 (a), (b), (c), and (d) of the Interstate Commerce Act, 
as amended, are amended to read as follows: 


1 Due to drafting errors in the original 8. 2712, this amended version was introduced, and was the one to 
which testimonw on the bill referred. 


1247 
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“CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY 


“Sec. 410. (a) No person shall engage in service subject to this part unless 
such person holds a certificate of public convenience and necessity, issued by the 
Commission, authorizing such service. 

‘‘(b) Application for a certificate shall be made in writing to the Commission, 
be verified under oath, and shall be in such form and contain such information 
and be accompanied by proof of service upon such interested parties as the 
Commission shall, by regulations, require. 

‘‘(c) The Commission shall issue a certificate to any qualified applicant therefor, 
authorizing the whole or any part of the service covered by the application, if the 
Commissior finds that the applicant is fit, able, and willing properly to perform 
the service proposed, and to conform to the provisions of this part and the require- 
ments, rules, and regulations of the Commission thereunder, and that the pro- 
posed service, to the extent authorized by the certificate is or will be required by 
the present or future public convenience and necessity; otherwise such application 
shall be denied. 

‘*(d) No certificate shall be issued under this section to any common carrier 
subject to part I, II, or ITI of this Act; but no application made under this sectio: 
by a corporation controlled by, or under common control with, a common carrier 
subject to part I, II, or ITI of this Act, shall be denied because of the relationship 
between such corporation and such common carrier, and the Commission shall 
not deny authority to engage in the whole or any part of the proposed service 
covered by any application mace under this section by any such corporation 
solely on the ground that such service will be in competition with the service 
subject to this part performed by any other freight forwarder or freight for- 
warders.”’ 

Sec. 2. Subsections (e), (f), (z) and (h) of such section 410 are amended by 
striking out the words ‘‘permit’’ and ‘‘permits’’, wherever they appear in such 
subsections, and inserting in lieu thereof the words “‘certificate’’ and “‘certificates’’, 
respectively. 

Sec. 3. Notwithstanding the amendments to existing law made by this Act 

(1) the holder of any permit heretofore issued under section 410 of the 
Interstate Commerce Act may continue to engage in the service subject to 
part IV of such Act described in such permit, and such permit shall be held 
and considered to be a certificate of public convenience and necessity issued 
under and in accordance with the provisions of such section 410 as amended 
by this Act; and 

(2) if, within one hundred and eighty days after the enactment of part 1V 
of the Interstate Commerce Act, any person made application to the Inter- 
state Commerce Commission for a permit under section 410 thereof, if under 
the terms of such section 410 it was lawful for such person to continue to 
engage in service subject to such part IV until otherwise ordered by the 
Commission, and if the Commission has not taken final action on the applica- 
tion of such person, such application shall be considered and disposed of as 
an application for a certificate of public convenience and necessity under such 
section 410, as amended by this Act, and such applicant may continue to 
engage in service subject to part IV of the Interstate Commerce Act until 
otherwise ordered by the Commission. 

Amend the title so as to read: “A bill to amend part IV of the Interstate Com- 
merce Act, so as to require the obtaining of a certificate of public convenience and 
necessity as a prerequisite to engaging in service as a freight forwarder, and for 
other purposes.” 





Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForerIGN CoMMERCE, 
Washington, D. C., Tuesday, Mareh 4, 1982. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-—16, United States Capitol, Washington, D. C., Senator Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assist- 
ant clerk of the committee. 
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STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Lawrence. Now, Mr. Chairman, if you will permit me I am 
departing from the statement in view of your remarks yesterday. I 
am addressing myself now to some of these new bills in the 2700 
series and I will very briefly remark on them and give you our position. 

The CuHarrmMan. That is all right. You haven’t had much time 
to study them and I will repeat what I said yesterday: that any 
witness is free to discuss them now, or if he wants to make a further 
study of them and turn in a statement with regard to them that will 
be fine. Just any way the witness wants to proceed. 

Mr. Lawrence. OnS. 2712, having to do with certificates for freight 
forwarders, I might state for the record, Senator, we have no objection 
to the bill as written. 

Senator Torry. Obiter dictum. 

Mr. Lawrence. | beg your pardon. 

Senator Toney. That is wonderful to say. 


Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN ComMME RCE, 
Washington, D. C., Monday, March 24, 1952 
The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Johnson 
(chairman) presiding. 
Present: Senators Johnson of Colorado, Hunt, and Bricker. 


Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMan. Mr. Giles Morrow. All right, Mr. Morrow, you 
may proceed. 


STATEMENT OF GILES MORROW, EXECUTIVE SECRETARY AND 
GENERAL COUNSEL, FREIGHT FORWARDERS INSTITUTE 


Mr. Morrow. My name is Giles Morrow. I am executive secre- 
tary and general counsel of the Freight Forwarders Institute. 

My statement, Mr. Chairman, is fairly well condensed and contains 
certain material which I shall only ask leave to insert in the record. 
| believe it will conserve time if I either read the statement or stay 
very close to the text. 

The CHarrMan. Allright. 

Mr. Morrow. The institute is the national organization repre- 
senting freight forwarders subject to regulation under part 1V of the 
Interstate Commerce Act. Our offices are located at room 1220, the 
Dupont Circle Building, Washington, D. C. 

Except for a passing reference to other bills, my testimony today 
will be confined to bills S. 2712 and S. 2713. Those bills are of direct 
and immediate concern to the freight forwarding industry. 

There are a number of other bills before your committee which 
directly or indirectly affect freight forwarders. We have not yet 
completed our study of all of those bills and formulated a position with 
respect thereto. Accordingly, it is respectfully requested that we be 
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permitted to file a statement, before the close of thse hearings, setting 
forth our views and position with respect to other bills in which we 
have an interest. 

The CuarrmMan. We are glad to give you that privilege. 

Mr. Morrow. Thank you, sir. 

I do want to make a passing reference to bills S. 2518 and S. 2519 
which, of course, everyone must regard as very important bills. The 
only point I wish to make with respect to such bills at this time is 
that if these or similar bills changing the law regarding the establish- 
ment of rate increases and changing the rate-making rule are enacted, 
changing part I of the act, we strongly urge that the same changes be 
made in part IV of the act. 

Our costs are so closely related to railroad rates that we must be 
in a position to move as swiftly as the railroads in connection with 
changes in rates, and I will in my statement advance further reasons 
and discuss the merits of the bills. 

The CuarrMan. If you have some changes in mind to bring part IV 
in line with part I, as suggested in S. 2518 and S. 2519, I wish you 
would submit language for the changes which you suggest. 

Mr. Morrow. We will be very happy to do that, Senator. 

The CuarrRMAN. As.a proposed amendment to S. 2518 and S. 2519. 

Mr. Morrow. Yes, sir. 

The Cuarrmay. All right, you submit that. 

Mr. Morrow. The first bill which I wish to discuss is bill S. 2712. 
to require certificates of public convenience and necessity prior to 
engaging in service as a freight forwarder. 

‘he members of the Freight Forwarders Institute strongly endorse 
and support bill S. 2712. 

The bill amends section 410 of the Interstate Commerce Act. 
Section 410 provides standards and controls governing the issuance, 
extension, and transfer of rights to operate as a freight forwarder. 

A quick description of the bill is that it converts section 410 from a 
“permits” to a “‘certificates’’ section. Both terms are words of art 
in transportation law, with well-known meanings. One is associated 
with contract carriage and the other with common carriage. 

For many years common carriers have been required to obtain a 
certificate of public convenience and necessity as a prerequisite to 
instituting or extending service. Contract carriers, on the other hand, 
have been required to obtain permits. 

The bill would impose the same standards and requirements for 
engaging in forwarder service as now apply to the extension of rail 
service, or the institution or extension of common-carrier motor or 
water service. Corresponding sections in other parts of the act are 
Nos. 1 (18-20); 206; 207; and 309 (a-d). 

Under conditions which exist today in the transportation system, 
there is no more vital or basic function of regulation than control over 
the right to engage in service as a common carrier. Only by the 
exercise of such controls in a fair and judicious manner can the regula- 
tory authority protect the public and the carriers themselves against 
wasteful or improvident service and unfair or destructive competition. 

At this point I should say, Mr. Chairman, there are two other bills 
before your committee, S. 2351 and S. 2753, which would change the 
certificate provisions of other parts of the act. 
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Now, this bill S. 2712 merely brings part IV into line with the exist- 
ing certificate requirements in other parts of the act, and, without 
commenting on the other bills before your committee, I suggest that, 
if changes are made so that when this bill is a it would still leave 
part IV out of line with other parts of the act, we should have the 

same changes made in S. 2712. When I submit comment on those 
bills, I will also suggest language for changes. 

The CHairMaNn. We will be glad to have your suggested amend- 
ments, 

Mr. Morrow. The section which is supposed to provide control 
over forwarder operating rights has become a meaningless jumble of 
words. Not only is it drawn in the liberal terms applic ‘able to contract 
carriers but it contains other language to which I will refer, altogether 
destroying its effectiveness. 

A need to provide control over the right to institute or extend 
common-carrier service was recognized by Congress as early as 1920. 
By the transportation act of that year it was provided that no new 
line of railroad should be constructed and no extension of rail service 
made without a certificate of public convenience and necessity. That 
requirement became the pattern for regulation of common carriers 
by motor and water. 

Before Federal regulation the States exercised some control over 
operating rights of common carriers. However, in 1926 the Supreme 
Court held that States could not restrict the operation of motor 
carriers except for the primary purpose of safety or conservation of 
highways (Buck v. Kuykendall (276 U.S. 307)). That decision led the 
Interstate Commerce Commission to conduct an exhaustive investiga- 
tion of highway carriage, which was concluded in 1928. The Com- 


mission reached certain conclusion as the result of that investigation, 
among them the following: 


The vital factor in regulatory control over motor carriers is the certificate or 
permit issued by the regulatory body for a specified motor operation after finding 
that it is in the interest of ‘public convenience and necessity’”’ (140 I. C. C. 685, 
737). 

That fundamental concept of regulation was incorporated in the 
Motor Carrier Act of 1935. (Part II of the Interstate Commerce 
Act.) 

When it came to the regulation of contract carriers, however, 
Congress applied a much lesser degree of ieegintinin: Contract 
carriers by motor and water were required only to obtain a permit, 
under very liberal requirements as compared to the standrads for a 
certificate. 

When freight forwarders were regulated, in 1942, they were sub- 
jected to all of the requirements and restrictions imposed upon 
— carriers by other parts of the act. 

I speak, of course, without regard to this certificate provision. 
That is one exception. 

It is true that for a period there was some confusion as to the 
essential status of a freight forwarder, but Congress removed all 
doubt on that score by Public Law 881, Eighty-first Congress, enacted 
December 20, 1950. 

Freight forwarders are common carriers by the specific language of 
the statute. 
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Unfortunately, the law governing the issuance of forewarder 
operating rights was patterned after the provisions governing con- 
tract carriers instead of those governing common carriers. 

Whether this was due to the uncertainty as to status, which has 
now been removed, or to a desire to encourage further development 
of the industry, there is strong and convincing reason to bring part 
IV into line with other parts of the act at this time. 

Before dealing further with the need for this bill, let me direct 
attention briefly to its terms. 

Senator Magnuson, who introduced S. 2712, filed an amendment in 
the nature of a substitute on February 27. The amendment, of 
course, bears the same number as the original bill. My remarks will 
be directed to the substitute bill because it contains certain necessary 
technical changes in the original version. 

While the substitute for 5. 2712 reproduces more of the text of the 
existing law than does the original bill, the only substantive change 
is in the savings clauses appearing in section 3 of the substitute bill. 
After the bill was introduced, it was discovered that no provision had 
been made to protect existing forwarder operations which, of course, 
are conducted under permits and not eertificates. Also, under the 
original law, those who filed applications within a specified period 
were permitted to continue to operate until their applications were 
disposed of. To take care of those two situations and insure that no 
one would have his existing rights abrogated by the change in the 
law, section 3 was written into ‘the substitute bill. It provides that, 
after enactment of the bill, existing permits will be considered to be 
certificates. It also provides that, if any person filed an application 
within the time limit specified in the original act and such application 
has not finally been disposed of, he may continue in business until 
the Commission acts on the application. 

And, of course, the Commission would consider pending applications 
as applications for certificates under the terms of the new law if this 
bill should pass. 

The substantive changes in existing law appear in section 410 (c), 
as reproduced on page 2 of the substitute bill. 

Under section 410 (c) as it now stands, an applicant need show 
only (1) that he is “ready, able, and willing’ to perform the service, 
and that such service is or will be “consistent with the public interest 
and the national transportation policy. 

Under section 410 (c) as revised by the bill, an applicant would be 
required to show (1) that he is “fit, able, and willing to perform the 
service” and (2) that the service is or will be ‘‘required by the present 
or future public convenience and necessity.” 

The Commission has interpreted both the permits requirement and 
the certificate requirement in a long line of deci isions and has given 
them widely different meanings. The term “consistent with the 
public interest,’ as applied to contract carriers and freight, forwarders, 
has been construed to mean little more than not contrary to the public 
interest (51 M. C. C. 117). Public convenience and necessity means 
something quite different. It requires consideration of the adequacy 
of existing services and an affirmative showing of a need for the pro- 
posed new service (7 M. C. C. 656; 48 M. C. C. 667; 49 M. C. C. 121). 

One other feature of the bill should be mentioned. While it tightens 
the requirements for initiating or extending freight-forwarder service 
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and generally converts the permits to a certificates requirement, the 
bill does not substantially change the conditions under which common 
carriers subject to part I, 11, or [1 may enter the forwarding business. 

When Congress enacted part IV of the act in 1942, it adopted a 
policy of not permitting common carriers subject to part I, 11, or IIT 
of the act to engage directly in the forwarder business, but it placed 
no barriers in the way of such common carriers engaging in forwarder 
business through separste, controlled corporations. Such policy found 
expression in section 410 (c) and in certain provisions of section 411. 

That policy was adopted at the suggestion of certain of the carrier 
interests; and the freight forwarders, by advocating this bill, do not 
seek to change it. That is the reason for subparagraph (d) of section 
410 as proposed by the bill. In substance, the bill would maintain 
the status quo insofar as applications made by corporations controlled 
by carriers subject to part I, II, or IIT are concerned. 

While, as I have said, section 410 was patterned after the contraet- 
carrier provisions rather than the common-carrier provisions of the act, 
in one respect part IV is even more liberal than such contract-carrier 
provisions. Subsection (d) of section 410—speaking of the act as it 
stands today—contains a provision that permits shall not be denied 
solely on the ground that the proposed service will be in competition 
with the service of any other freight forwarder. As this subsection 
has been construed, competition is given no weight whatsoever in 
passing upon applications to institute or extend forwarder operations. 

In a test case which was taken to the Supreme Court, the Commis- 
sion, In granting a permit over the objections of numerous freight 
forwarders, said: 

It is not ineumbent upon applicant to show that its proposed operation would 
not impair existing service. Applicant is in no position to make such showing. 

And further in the same ease: 

For the reasons previovsly indicat of t 
forwarder permits are to be granted with greater liberality 


tor-carrier 
permits (Lifschultz application, 265 1. C. C. 


The Commission’s decision in the foregoing case was affirmed by 
the Supreme Court without opinion (338 U.S. 855). 

Thus, as the situation prevails under part IV, permits to operate a 
common-carrier freight-forwarder service are granted with even 
greater liberality than rights to engage in contract carriage by motor 
vehicle. Competition with other freight-forwarder service is not con- 
sidered. Applicants are not even required to show that their service 
would not impair existing services on which the public must depend. 
Asa practical matter, this means that there-is no limitation whatsoever 
on the number of fre ight forwarders that may enter the field. 

The public benefits of forwarder service result largely from the 
ability of the forwarders to concentrate traffic. Inevitably a point is 
reached where dissipation of the traffic into the hands of too m: ny 
companies has an adverse effect on the whole service. The late Hon. 
Joseph B. Eastman, who was an authority on freight-forwarder mat- 
ters, advocated strict certificate provisions in the original Forwarder 
Act. 

Let me deviate here to say, gentlemen, that the Senate did pass a 
bill containing certificate provisions, but in a compromise with the 
House version of the original law it was changed to permits. 


96736—52-—-—81 
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In his testimony before the Senate committee on the original for- 
warder bills, Mr. Eastman said: 

But the benefits of the forwarder service are secured by concentration, integr: 
tion, and specialized handling, and the greater volume they have and the mor 
they ean do in the way of concentrating traffic into carload movements, the mor 
economically they can operate and the better they can handle the stations wher 
they interchange the traffic between the trucks and the rails. If their operation 
are on a comparatively large scale, they can be handled very much more efficient |) 
than if vou have a hundred agencies attempting to do the same thing (hearings 
S. Res. 146, 76th Cong., p. 521). 

Mr. Eastman believed in effective competition, but he recognized 
that the public interest requires some control over competition in the 
transportation system. He thought that 100 freight forwarders woul< 
be too many to operate at highest efficiency. Today there are 97 
outstanding freight-forwarder permits. The time has come when » 
more careful look should be taken to determine the adequacy and 
efficiency of the existing service before adding more units to the 
forwarding industry. 

Of the 97 freight forwarders who now hold operating rights, 4 hav: 
authority to serve all points in the United States. Ten others have 
rights to serve all points in the United States from specified origin 
points. Five of the remaining forwarders have rights to serve all 
points in more than 40 States. Twelve have rights covering from 3() 
to 40 States. The remaining 66 forwarders have, for the most part 
broad authorities, perhaps averaging 20 to 25 States each. 

I don’t know whether it would be helpful to Mr. Jelsma and the 
staff to have a list of the freight-forwarder operating authorities or not 
I have a 55-page document—— 

The CHarrMaAn. We would like to have that. 

Mr. Morrow. That was compiled by the ICC recently, and it 
comprises the background for the statistics | have just quoted. 

Senator Bricker. Had not it better be made a part of the record” 

The CuatrmMan. I do not know about making it part of the record 
it is kind of bulky—but we can make it a part of the record if you 
want it to be. It is quite an important document. 

Senator Bricker. It is an important document. ‘There is no 
question about it. 

The CuarrmMan. All right; we will make it a part of the record at 
the end of vour testimony. 

Senator Bricker. If this should pass here as introduced in thi 
amendment, it would give them the status of carriers with certificates 
of convenience and necessity. 

The CHatrMAN. Yes. 

Senator Bricker. It changes all of their rights and relations to 
the Commission. 

The CHarrMan. That is what these bills do as amended. 

Senator Bricker. Yes. 

The Cuarrman. All right; at the end of vour statement that will be 
made a part of the record. 

Mr. Morrow. The bill would neither freeze freight-forwarie 


service nor give the present 97 permit holders a monopoly on the 
business, any more than the certificate provisions of part II have 


frozen motor-carrier service. 
Senator Bricker. It would just to that degree, would it not? 
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Mr. Morrow. To that degree; yes, sir. 
Senator Bricker. Yes. 
Mr. Morrow. It merely proposes to require a more careful exami- 
nation of applications, with a view to determining the 
additional service, before new rights are granted. 


In some of the permit cases under part IV of the act the arguinent 
has been advanced that the primary purpose of certificates under 
other parts of the act is to protect the public against improvident 
investments in transportation facilities. From that premise it has 
been urged that there is not the same need for a strict screening of 
applications for freight-forwarder permits as in the case of other 
carriers. 

The argument does not hold water. The Commission itself said, 


as the result of its investigation of motor operations heretofore 
mentioned: 


need for 


Certificates of public convenience and necessity are required * * *  primar- 
ily for the purpose of protecting the public interest by excluding unnecessary and 
wasteful competition and by ee ae what persons or companies are best able 
to serve the public (140 I. C. C. 685, 737). 


Unnecessary and asec competition is just as serious a threat to 
the public interest in connection with forwarder service as in the case 
of any other common carrier service. 

We do not quarrel with the Commission’s interpretation of the 
present law. We do strongly urge, however, that the course the Com- 
mission bas felt impelled to take in granting forwarder permits has 
run directly counter to the national transportation policy. The 
Commission is directed by the transportation policy to ‘ 
inherent advantages” of freight forwarding; to 
economical, and efficient service’; and to prevent ‘destructive 
competitive practices.’”’ In our view it is impossible for the Com- 
mission to do any or all of those things without the power to restrict 
operating authorities. 

lronically enough, the law as it stands today specifically admonishes 
the Commission to grant permits only when to do so is consistent 
with the national transportation policy. But other specific provisions 
of the same law conflet with that admonition, and the Commission 
has considered itself bound by the specific limitations of the law. At 
least one member of the Commission favored resolving the conflict in 
favor of the broader provisions of policy. In the test case to which ] 
previously referred, Commissioner Mitchell said: 


‘preserve the 
“promote e Midee 


| do not believe that Congress ever meant that we should grant additional 
authority to operate where it is clear, as it is in this case, that there is sufficient 
service at the present time,and that whatever business is secured under the new 


permit will be taken from the present forwarders. 


The public interest, it seems 
to me 


, demands that no additional authority be granted where it is clearly shown 


that it would injure and affect the present forwarders (Lifschultz case, 265 1. C. ( 
131 


| do not quote the foregoing to prove that the ¢ 


‘ommission has been 
W rong. 


The Supreme Court has given its approval to the decision of 
the majority and the matter is ended so far as interpretation of 
present law is concerned. We do seriously contend that the public 
interest is not being served by the present law. 

We sincerely commend this bill to your favorable consideration. It 
is necessary in order to provide equality of regulation among common 
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carriers. It is essential to the protection of the public interest and 
the preservation of a stable and healthy freight forwarding industry 

(The unofficial list of freight forwarders above-mentioned is as 
follows:) 


Unorriciat List or Fretcur Forwarpers AvutuorizEpD To Operate UNper 
Part IV or THE INTERSTATE COMMERCE Act, AS OF Marcu 1, 1952 


FF-38, FF-38 Sub 1, FF-38 Sub 2—ABC Freight Forwarding Corp., 201 Elev- 
enth Avenue, New York 1, N. Y. (260 I. C. C. 823; 265 I. C. C. 41-646) 
Amended December 20, 1949. 

Freight forwarder of commodities generally, in interstate commerce, between 
Baltimore, Md.; Philadelphia, Pa.; Wilmington, Del., and District of Columbia: 
and points in Bronx, Kings, Nassau, N. Y.; Queens, Richmond, and Westchester 
Counties, N. Y.; Bergen, Essex, Hudson, Middlesex, Passaic, and Union Counties, 
N. J.; Cook, DuPage, Kane, Lake, and Will Counties, Ill.: Lake County, 
Ind.; on the one hand, and, on the other, points in Colorado, Illinois, Indiana, 
Kentucky, Michigan, Minnesota, Missouri, New Jersey, New York, Ohio, Penn- 
sylvania, and Wisconsin. 


FF-72—Acme Fast Freight, Inc., 2 Lafayette Street, New York 7, N. Y. (260 
I. C. C. 747). Decided May 24, 1943. 
Freight forwarder of commodities generally, in interstate commerce, between 
all points in the United States. 


FF-185—Adanac Freight Forwarders, Ltd., 640 West Hastings Street, Vancouver, 
B. C., Canada (265 I. C. C. 493, 627). Decided October 14, 1949. 

Freight forwarder, in interstate commerce, of machinery and machinery parts, 
electrical goods, iron and steel articles, and automobile parts and accessories 
from all points in Minnesota, Iowa, Missouri, Wisconsin, Illinois, Michigan, 
Indiana, Ohio, Pennsylvania, New York, New Jersey, Connecticut, Rhode Island, 
and Massachusetts, and from Omaha, Nebr.; Tulsa, Okla.; Louisville, Ky.; Mem- 
phis, Tenn.; and Atlanta, Ga.; to Vancouver, B. C., insofar as such transportation 
takes place within the United States. 


FF-80, FF-191—American Consolidators (corporation), 825 East Sixty-second 
Street, Los Angeles, Calif. Amended March 23, 1949. 
Freight forwarder of commodities generally, in interstate commerce, from all 
points in California to all points in Arizona, New Mexico, and Texas. 


FF-125—American Freight Forwarding Corp., 983 East Larned Street, Detroit, 
Mich. (260 I. C. C. 827). Decided June 7, 1944. 

Freight forwarder of commodities generally, in interstate commerce, (1) between 
points in Massachusetts, Rhode Island, Connecticut, New York, New Jersey, 
Delaware, Maryland, Pennsylvania, Ohio, Michigan, Indiana, Wisconsin, Illinois, 
Minnesota, Iowa, Missouri, and Kansas City, Kans.; and (2) from points in that 
territory to points in Wyoming, Louisiana, Tennessee, Kentucky, North Dakota, 
South Dakota, Nebraska, Colorado, Kansas, Oklahoma, Arkansas, and Texas. 


FF-141—American Shipping Co., 33 South Clark Street, Chicago, Ill. Decided 
October 24, 1946. 

Freight forwarder of commodities generally, when imported, in interstate com- 
merce, from points in the port of New York district as defined in Ex Parte No. 140 
Determination of the Limits of New York Harbor and Harbors Contiguous There- 
to, to Chicago, Il. 

FF-36—Andrews, D. C. & Co. of Illinois, Inc., 27 Water Street, New York, N. Y. 
Send mail to: A. J. Kelley, treasurer, 327 South La Salle Street, Chicago 4, Ill 
(260 I. C. C. 69). Decided August 26, 1943. 

Freight forwarder of commodities generally in interstate commerce, from all 
points in Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, Con- 
necticut, New York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, 
West Virginia, Kentucky, Ohio, Michigan, Indiana, Illinois, Iowa, Missouri, 
Kansas, Arkansas, Nebraska, North Dakota, South Dakota, Minnesota, Wiscon- 
sin, and District of Columbia to ports and gateways of export in Alabama, Florid, 
Louisiana, Texas, California, Oregon, and Washington, and to Vancouver, B ( 
(insofar as such transportation takes place in the United States) when consigned 
for export, except from points in Arkansas to ports in Louisiana. 
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FF-164, FF—164 Sub 1—Arrow Marine Forwarders, Marshal! E. Green & Joseph 
Henry Wolf (partnership), 1206 South Maple Avenue, Los Angeles 15, Calif. 
Amended February 4, 1949. 
Marshall EK. Green and Joseph Henry Wolf, a partnership, doing business as 
Arrow Marine Forwarders, in interstate commerce, as a freight forwarder of com- 
modities generally, over routes embracing common carriers by water through the 
Panama Canal, between points in Arizona, California, Nevada, Oregon, and Wash- 
ington, on the one hand, and those points in Maine, New Hampshire, Massachu- 
setts, Rhode Island, Connecticut, New York, New Jersey, Pennsylvania, Dela- 
ware, Maryland, Virginia, West Virginia, Ohio, Kentucky, Tennessee, North 
Carolina, South Carolina, Georgia, Florida, Alabama, Mississippi, Louisiana and 
Texas, on the other. 


FF-142, FF-142 Sub i—Associated Shippers Carloading Corp., 546 West Roose- 
velt Road, Chicago, Ill. (260 I. C. C. 829). Amended July 22, 1946. 

Freight forwarder of commodities generally, in interstate commerce, between 
New York, N. Y., and points in Connecticut, New Jersey and Pennsylvania, on 
the one hand, and on the other, points in Cook, Kane, Will, Lake, and DuPage 
Counties, Ill., and Lake County, Ind. 


FF-175—B. C. Forwarding Co., Ltd., Canadian corporation, Granville Island, 
Vancouver, B. C. (265 1. C. C. 308, 509.) Decided January 7, 1949. 
Freight forwarder of commodities generally, in interstate commerce, from points 
in and east of Minnesota, Iowa, Nebraska, Kansas, Missouri, Arkansas, and 
Louisiana, to points in the Province of British Columbia and on Vancouver 


Island, Canada, insofar as such transportation takes place within the United 
States. 


FF-113—Baltimore-New York Dispatch, Inc., 710 Eager Street, Baltimore, Md. 
(260 I. C. C. 739). Decided November 1, 1946. 
Freight forwarder of commodities generally, in interstate commerce, between 
Baltimore, Md., and points in Baltimore County, Md., on the one hand, and on 
the other, New York, N. Y., points in Nassau, Rockland, and Westchester Coun- 


ties, N. Y., and Passaic, Essex, Hudson, Bergen, Union, and Middlesex Counties, 
N. di 


FF-85—Bekins Household Shipping Co. (Bekins Van & Storage Co.), 1335 South 
Figueroa Street, Los Angeles, Calif. (260 I. C. 8. 826). Decided January 

16, 1945. 
Freight forwarder of used household goods (including used furniture, pianos, and 
personal effects) and used automobiles, in interstate commerce, 


from points in 
California to all points in the United States. 


FF-119, FF-119 Sub 1—J. E. Bernard & Co., Inc., 11 South LaSalle Street, Chi- 
cago, Ill. (265 I. C. C. 191, 604, 775). Amended January 26, 1951. 

Freight forwarder (1) of commodities generally from points in the New York, 
N. Y., commercial zone (as defined in New York, N. Y., Commercial Zone, 1 
M. C. C. 665) to points in the Chicago, Ill., commercial zone (as defined in Chicago, 
Ill., Commercial Zone, 1 M. C. C. 673); (2) of commodities generally, when con- 
signed for export from points in the Chicago commercial zone to New York, N. Y.; 
and (3) of commodities generally, when imported or consigned for export, between 
points in the Chicago, Ill., commercial zone, on the one hand, and, on the other, 
San Francisco, Calif.; New Olreans, La.; Seattle, Wash.; and Vancouver, British 


Columbia, Canada (insofar as the transportation takes place within the United 
States). ' 


FF-65—Bluebonnet Freight Forwarding Co., 1117 Vine Street, Houston, Tex. 
(260 I. C. C. 825). Decided March 4, 1944. 

Freight forwarder of commodities generally, in interstate commerce, from points 
in Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, 
New Jersey, New York, Pennsylvania, Rhode Island, Vermont, Virginia, West 
Virginia, and District of Columbia to points in Arkansas, Louisiana, New Mexico, 
Oklahoma and Texas. 


FF-7, FF-7 Sub 1--Byrnes, W. J. & Co., of New York, Inc., 25 Broadway, New 
York, N. Y. (260 I. C. C. 55). Amended August 18, 1947. 
Freight forwarder of imported fur skins, dried eggs, bristles, hog casings, and 
animal hairs, in interstate commerce, to New York, N. Y., from Vancouver, 
British Columbia, insofar as such transportation takes place within the United 
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States, Seattle and Tacoma, Wash.; Portland, Oreg.; and Los Angeles and San 
Francisco, Calif. 


FF-22—C & M Forwarding Co., Norman G. Kleisley, owner, 283 Oak Street, 
Rochester, N. Y. (260 I. C. C. 823). Decided June 8, 1944. 

Freight forwarder of commodities generally from points in the counties of 
Monroe, Wayne, Genesee, Livingston, Ontario, Wyoming, and Orleans, N. Y. 
to New York, N. Y.; and points in the counties of Westchester, Nassau, and 
Suffolk, N. Y.; Middlesex, Hudson, Union, Essex, Bergen, and Passaic, N. J. 
Cook, Du Page, and Will, Ill.; and Lake County, Ind. 


FF-35—California Cartage Express, 777 South Mission Road, Los Angeles 23, 
Calif. (260 I. C. C. 823). Decided June 11, 1948. 
Freight forwarder of commodities generally, in interstate commerce, from Los 
Angeles, Calif., to San Diego, Calif. 


FF-190—Canned Goods Forwarding Corp., 401 South East Eighth Avenue, 
Portland, Oreg. Decided June 15, 1949. 
Freight forwarder, in interstate commerce, of canned goods, dried and preserved 
foodstuffs, and frozen fruits, vegetables, and marine products, from points in 
Idaho, Oregon, and Washington, to all other points in the United States. 


FF-19, FF-121, FF-122, FF-181—Carloader Corp., 17 Battery Place, New 
York, N. Y. (260 I. C. C. 123, 282, 285, 401, 595; 265 I. C. C. 1). Amended 
January 6, 1948. 

Freight forwarder of commodities generally, in interstate commerce: (1) from 
all points in New York, to all points in California; (2) when consigned for export, 
(a) from the Chicago, Ill., commercial zone, as defined in Chicago, Ill., Com- 
mercial Zone (1 M. C. C. 673) to the Port of New York District, as defined in 
ex parte 140, and (b) from New York, N. Y., to New Orleans, La., Laredo, Tex., 
Mobile, Ala., Tampa and Palm Beach, Fla., and Savannah, Ga.; and (3) on 
import traffic from the Port of New York District to points in Arkansas, Con- 
necticut, Georgia, Illinois, lowa, Kentucky, Maryland, Massachusetts, Michigan, 
Minnesota, Missouri, New York, New Jersey, Ohio, Pennsylvania, South Caro- 
lina, Vermont, Virginia, Wisconsin, and District of Columbia. 


FF-50—Central Forwarding Co., 509 West Roosevelt Road, Chicago, Ill. (260 
I. C. C. 824). Decided October 4, 1946. 

Freight forwarder of paper and paper products, in interstate commerce, from 
points in Illinois, Indiana, Kentucky, Michigan, and Ohio to points in Arkansas, 
Colorado, Illinois, Iowa, Kansas, Minnesota, Missouri, Nebraska, Oklahoma, 
and Wisconsin. 


FF-137; FF-137, Sub. 1; FF-137, Sub 2—Central States Freight Service, Inc., 
433 West Harrison Street, Chicago, Ill.; also 135 Liberty Street, New York 
6, N. Y. (260 1. C. C. 828; 265 I. C. C. 695). Amended August 17, 1950. 

Freight forwarder of commodities generally, in interstate commerce: (1) 
between points in Montana, North Dakota, South Dakota, Minnesota, 
Colorado, Iowa, Kansas, Missouri, Nebraska, New Mexico, Oklahoma, Texas, 
and Wyoming, on the one hand, and points in Connecticut, Indiana, Kentucky, 
Maine, Maryland, Massachusetts, Michigan, New Hampshire, New York, New 
Jersey, Ohio, Pennsylvania, Rhode Island, Tennessee, Vermont, and District of 
Columbia, on the other; (2) between points in Illinois and Wisconsin, on the one 
hand, and points specified in (1) on the other; (3) between points in Illinois, on 
the one hand, and points in Wisconsin, on the other, and (4) when consigned for 
export from points in Michigan to points in the Port of New York District as 
defined in 42 Stat. 174. 

FF-87—Century Carloading, Inc., 177 Elliott Street, Buffalo 3, N. Y. Decided 
July 20, 1943. 

Freight forwarder of commodities generally, in interstate commerce, from New 
York, N. Y., and points in Suffolk, Nassau, and Westchester Counties, N. Y., 
and in Hudson and Essex Counties, N. J., to points in New York and Pennsy!- 
vania. 

FF-34—Chain Deliveries Express, Inc., Alfred H. Thomas, Jr., 7542 Kessel 
Street, Forest Hills, N. Y. (2601. C.C. 149.) . Decided December 23, 143. 

Freight forwarder of commodities generally, in interstate commerce, in parcels 

or packages that do not exceed 100 inches, length and girth combined, or weight in 
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excess of 70 pounds each from ail points in the States of Connecticut, Delaware, 
Georgia, Lllinois, Indiana, Maine, Maryland, Massachusetts, Michigan, Missouri, 
New Hampshire, New Jersey, New York, North Carolina, Ohio, Pennsylvania, 
Rhode Island, ‘tennessee, Vermont, Virginia, and Wisconsin, to the District of 
Columbia and all points in Alabama, Connecticut, Delaware, Florida, Georgia, 
Illinois, Indiana, Iowa, Kansas, Kentucky, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Mississippi, Missouri, New Hampshire, New Jersey, New 
York, North Carolina, North Dakota, Ohio, Pennsvivania, Rhode Island, South 
Carolina, South Dakota, Tennessee, Vermont, Virginia, West 


Virginia, and 
Wisconsin. 


FF-128, FF-12, FF-177—-Clipper Carloading Co., 323 West Polk Street, Chicago, 
Illinois. (260 I. C. C. 822, 828, 830.) Amended April 10, 1950. 

Freight forwarder of commodities generally, in interstate commerce: (1) from 
points in Minnesota, lowa, Nebraska, Missouri, Tennessee, North Carolina, and 
points east and north thereof, except points in Maine and New Hampshire, to 
points in Montana, Wyoming, Colorado, New Mexico, Texas, and Louisiana, and 
points west thereof; (2) from points in Maine and New Hampshire, to points in 
Texas; and (3) between points in Indiana, Illinois Wisconsin, Minnesota, Iowa, 
and Missouri, on the one hand, and, on the other, points in New York, Pennsyl- 
vania, Maryland, and Virginia, and points east thereof, not including east-bound 
service from points in Missouri, or west-bound service from points in Maine. 


FF-82; FF-82, Sub 1; FF-195—Coast Carloading Co., 2657 Fruitland Avenue, 
Los Angeles, Calif. Amended February 17, 1950. 

Freight forwarder of commodities generally, in interstate commerce, from points 
in San Luis Obispo, Kern, San Bernardino, Los Angeles, Ventura, Santa Barbara, 
Orange, Riverside, Imperial, and San Diego Counties, Calif., to points in Wash- 
ington, Oregon, and Idaho, and from points in Washington, Oregon, and Idaho to 
all points in California. 


FF-27; FF-27, Sub 1; FF-27, Sub 2; FF-192—Consolidated Freight Forwarding 
Co. (Schaefer Forwarding Co.), 60 Alice Street, Oakland, Calif. (260 
I. C. C, 240, 773.) Amended June 3, 1949. 

Consolidated Freight Forwarding Co., a limited partnership composed of 
Schaefer Forwarding Co., a California corporation, general partner, a»d Alma B. 
Schaefer, limited partner, to operate as a freight forwarder of canned goods and 
dried fruits and vegetables, in interstate commerce, from points in California, to 
all points in the United States. 


FF-100—Corpus Christi Distributing Service, Inc., Pier 5, Pratt Street, Balti- 
more, Md. Decided December 23, 1943. 

Freight forwarder of commodities generally, in interstate commerce, from 
points in Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hamp- 
shire, New Jersey, New York, North Carolina, Ohio, Pennsylvania, Rhode Island, 
Vermont, Virginia, West Virginia, and District of Columbia to points in Texas 
south and west of and including the counties of Winkler, Ector, Midland, Reagon, 
Irion, Tom Green, Menard, Kimble, Gillespie, Blanco, Travis, Bastrop, Fayette, 
Colorado, Wharton, and Matagorda. 


FF-149—Dakota Forwarding, Robert J. Babcock, 2012 South East Fourth Street, 
Minneapolis 4, Minn. (260 1. C. C. 574.) Decided July 9, 1945. 
Freight forwarder of dairy products, including rabbits, other than live, in 
nterstate commerce, from points in North Dakota, to points in Connecticut, 
Delaware, Maryland, Massachusetts, New Jersey, New York, and Pennsylvania. 


FF-116—Davies, Turner & Co., 111 West Monroe Street, Chicago, Ill. (260 
I. C. C. 827; 265 I. C. C. 459). Amended October 28, 1948. 

Freight forwarder of commodities generally, in interstate commerce, from points 
in Cook County, Ill., to Los Angeles Harbor, San Francisco, Oakland, Alameda, 
and Richmond, Calif., Portland, Oreg., Seattle, Wash., and Vancouver, B. C., 
Canada (insofar as such transportation takes place in the United States) when 
consigned for export. 


FF-173—Dow, Frank P. Co., Inc., Empire Building, Seattle 4, Wash. Decided 
May 27, 1948. 

_ Freight forwarder of commodities generally, in interstate commerce (except 

fur skins, dried eggs, bristles, and hog casings, when destined to New York, N. Y., 

and used household goods and used automobiles), when imported, from Seattle, 
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Wash., Portland, Oreg., and San Francisco and Los Angeles, Calif., to all points 
in and east of North Dakota, South Dakota, Nebraska, Colorado, Oklahoma, and 
Texas, and from Vancouver, B. C., Canada, to points in the same destination 
territory insofar as such transportation takes place in the United States. 


FF-—155—Dowden, B. Tarkington, doing business as Package Fast Freight, 771 
Town Avenue, Los Angeles, Calif. (260 I. C. C. 829). Decided January 4, 
1946. 

Freight forwarder of commodities generally, in interstate commerce, from points 
in Los Angeles, Orange, Santa Barbara, and Ventura Counties, Calif., to al! 
points in the United States, except points in California. 


FF-—104—Empire Freight Co., Inc., 317 North Myers Street, Los Angeles, Calif, 
Decided May 8, 1947. 

Freight forwarder in interstate commerce (1) of used household goods and used 
automobiles from points in California to all points in and east of North Dakota, 
South Dakota, Wyoming, Colorado, Oklahoma, Arkansas, and Louisiana; and 

2) of canned and preserved foodstuffs from Los Angeles and Los Angeles Harbor 
Calif., to all points in and east of Minnesota, lowa, Nebraska, Kansas, Oklahoma 
and Texas, and to all points in Oregon and Washington. 


F F-21—Encinal Terminals, foot of Jay Street, Alameda, Calif., also 149 California 

Street, San Francisco, Calif. (260 I. C. C. 240, 773). Decided June 26, 1946 

Freight forwarder, in interstate commerce, of canned goods from points in 
California to all other points in the United States. 


FF-157—Fish Forwarding Co., Inc., 151 South Street, New York, N. Y. (260 
I. C. C. 829). Decided Jan. 18, 1946. 

Freight forwarder of fish and sea food, fish and sea food products and containers 
and fishing tackle, equipment, and supplies, in interstate commerce, from Bostor 
Mass., to points in the Port of New York district as defined in 42 Stat. 174 and 
indicated on the map appended to the order of March 26, 1941, in ex parte No 
140, and from New York, N. Y., to Boston. 


FF-115; FF-115, Sub 1; FF-115, Sub 2; FF-115, Sub 3; FF-115, Sub. 4 
Flynn Forwarding Co., Ine., 1100 Cole Street, St. Louis 1, Mo. (260 T. C. | 
827) Amended November 18, 1949. 

Freight forwarder of commodities generally, in interstate commerce: (1) fron 
all points in Illinois, Kentucky, Tennessee, Mississippi, Texas, Oklahoma, 
Arkansas, Missouri, lowa, Kansas, and Colorado, to all points in Massachusetts 
Rhode Island, Connecticut, New Jersey, Pennsvivania, Marviand, New York 
Delaware, and District of Columbia, for domestic delivery and for export; (2 
from all points in Missouri, Kansas, Arkansas, Illinois, Kentucky, Tennesse: 
Indiana, Idaho, Ohio, and West Virginia, to all points in California, Washingto: 
Oregon, Utah, Arizona, Idaho, and Nevada, for domestic delivery; and (3) from 
all points in Illinois, Kentucky, Tennessee, Mississippi, Arkansas, Missour 
Kansas, Iowa, Indiana, Ohio, and West Virginia, to Los Angeles and San Fran- 
cisco, Calif., Portland, Oreg., and Seattle and Tacoma, Wash., for export. 


FF-89—Franklin Forwarding Co., 175 West Jackson Boulevard, Chicago, | 
(260 I. C. C. 193). Amended December 26, 1946. 

Freight forwarder of commodities generally, in interstate commerce, fron 
Sioux Falls, 8. Dak., Omaha, Nebr., Louisville, Ky., and all points in Illinois, In- 
diana, Iowa, Missouri, Michigan, Minnesota, Wisconsin, Ohio, Pennsylvania, 
New York, and West Virginia, to the ports of New York, N. Y., Pensacola, Fla 
New Orleans, La., Los Angeles, and San Francisco, Calif., and Vancouver, B. ( 
Canada (insofar as such transportation takes place in the United States) wl 
consigned for export. 


FF-67—Gallagher & Ascher Co., 176 West Adams Street, Chicago, Hl. (260 
I. C. C. 825). Amended July 12, 1950. 


Ben Arenberg, doing business as Gallagher & Ascher Co., to operate, in inter 


state commerce, as a freight forwarder of commodities generally to points in the 


Chicago, Iil., commercial zone as defined in Chieago, Ill, Commercial Zone 
I. M. C. C. 673, from all ports or points of import in the United States, whet 
moving from points outside the continental limits of the United States and 
Canada. 
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FF-143—Gannon, Inc., Hugh F., 452 Dwight Street, Holyoke, Mass. (260 
I. C. C. 219). Decided January 31, 1944. 

Freight forwarder of paper and paper articles, in interstate commerce, from 
all points in Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, 
and Vermont, to District of Columbia and ail points in Arizona, .’.. kansas, 
California, Colorado, Delaware, Idaho, Illinois, Indiana, lowa, Kansas, Kentucky, 
Louisiana, Maryland, Michigan, Minnesota, Missouri, Montana, Nebraska, 
Nevada, New Jersey, New York, Ohio, Oklahoma, Oregon, Pennsylvania, 
Tennessee, Texas, Utah, Virginia, Washington, West Virginia, and Wisconsin. 


FF-158—-Ginnane Weber Trucking Co., Inc., 146 Beekman Street, New York, 
N.Y. (2601. C. C. 829). Decided October 16, 1945. 

Freight forwarder of fish and sea food, fish and sea food products and containers, 
and fishing tackle, equipment, and supplies, in interstate commerce, from Boston, 
Mass., to points in the port of New York district as defined in 42 Statutes 174 and 
indicated on the map ene to the order of March 26, 1941, in Ex Parte No. 140, 


Determination of the Limits of New York Harbor and Harbors Contiguous 
Thereto. 


¥ F-32—-Globe Freight Service, 825 Fast Sixty-second Street, Los Angeles, Calif. 
(260 I. C. C. 303). Amended August 1, 1951. 


freight forwarder of commodities generally, in interstate commerce, from points 
in California to all points in the United States. 


FF-84—C. S. Greene & Co., Inc., 327 South LaSalle Street, Chicago, Ill. (260 
I. C. C. 243). Decided April 18, 1944. 

Freight forwarder of commodities generally, in interstate commerce, when for 
export through the ports of Boston, Mass., New York, N. Y., Philadelphia, Pa., 
Baltimore, Md., Norfolk, Va., Port Everglades, Fla., Mobile, Ala., New Orleans, 
La., Los Angeles Harbor and San Francisco, Calif., and Vancouver, British 
Columbia. 


FF-8—Howard Terminal, 95 Market Street, Oakland, Calif. (260 I. C. 
773). Decided June 26, 1946. 
Freight forwarder of canned goods, from points in California to all other 
points in the United States. 


FF-53; FF-89—Hawaiian Freight Forwarders, Ltd., 208 South La‘ alle Street, 
Chicago, Ill. (260 I. C. C. 193, 824). Amended November 27, 1951. 

Freight forwarder of commodities generally, in interstate commerce, (1) from 
points in Distriet of Columbia, and all States east of and including North Dakota, 
South Dakota, Nebraska, Kansas, Oklahoma, Arkansas, and Louisiana, to points 
in California, Oregon, and Washington, when consigned to the Hawaiian Islands 
or the Far East, and (2) from Sioux Falls, 8S. Dak., Omaha, Nebr., Louisville, Ky., 
and all points in Illinois, Missouri, Indiana, Lowa, Michigan, Minnesota, Wis- 
consin, Ohio, Pennsylvania, New York, and West Virginia, to the ports of New 
York, N. Y., Pensacola, Fla., New Orleans, La., Los Angeles and San Francisco, 
Calif., and Vancouver, British Columbia, Canada, (insofar as such transportation 
takes place in the United States), when consigned for export, except as specified 
in (1) above. 


FF-17; FF-17 Sub. 1—Hutchinson, Leonard R., doing business as Barr Forward- 
ing Co., 18644 North Main Street, Barre, Vt. Amended May 23, 1949. 


Freight forwarder, in interstate commerce, in the transportation of granite 
from points in Vermont, to points in Arkanass, Colorado, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Maryland, Michigan, Minnesota, Missouri, Nebraska, New 
Jersey, New York, Ohio, Oklahoma, Pennsylvania, South Dakota, Texas, and 
Wisconsin. 


FF-124—Independent Carloading Co., Inc., 25 Stone Street, New York, N. Y. 
(260 I. C. C. 827). Decided November 30, 1945. 

Freight forwarder of wines and liquors, in interstate commerce, from New 
York, N. Y., and Jersey City, Hoboken, and Egg Harbor, N. J., to Los Angeles 
and San Francisco, Calif., Chicago, Ill., New Orleans. La., and Dallas and Hous- 
ton, Tex. 
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FF-201—Inland Shipping Co., 327 South La Salle Street, Chicago, Dl. (265 
I. C. C. 699). Decided September 1, 1950. 


Freight forwarder of commodities generally, in interstate commerce, from points 
in Michigan, Ohio, Kentucky, Indiana, Illinois, Wisconsin, Minnesota, Iowa 
Missouri, and Omaha, Nebr., to Baltimore, Md., for export. 


FF-57— International Posmmtine Co., 200 East Illinois Street, Chicago, I)! 
(260 I. C. C. 249). Decided April 17, 1944. 
Freight forwarder of commodities generally, in interstate commerce, betwee: 
all points in the United States. 


FF-102; FF-189—Inter State Express, lease Continental Carloadimg Co., Post 
Office Box 1034, El Paso, Tex. (260, I. C. C. 351). Lease extended unti 
determination of FF~—217. 

Freight forwarder of commodities generally, in interstate commerce (1) fron 
Los Angeles, Calif., to all points in the United States except California, (2) fron 
New York, N. Y., to Chicago, Ill., and points in Arizona, California, Colorado 
Idaho, Kansas, Minnesota, Missouri, Montana, Nebraska, Nevada, New Mexico 
Oklahoma, Oregon, South Dakota, Texas, Utah, Washington, and Wyoming 
and (3) from Chicago, Ill., to points in Arizona, Califormia, Colorado, Idaho 
Massachusetts, Montana, Nevada, New Mexico, Oregon, New Jersey, New York 
Pennsylvania, Utah, Texas, Washington, and Wyoming. 


FF-139—Kelleher Carloading & Distributing Co., 1229 North Second Street 
St. Louis, Mo., (260 I. C. C. 829). Decided July 17, 1944. 

Freight forw edie of commodities generally, in interstate commerce, from points 
in Connecticut, Massachusetts, New Jersey, New York, Kentucky, Lllinois, and 
Missouri, to points in Indiana, Tennessee, Illinois, Wisconsin, Minnesota, Towa 
Missouri, Arkansas, Louisiana, Texas, Oklahoma, Kansas, Nebraska, South Dakota 
North Dakota, and Colorado. 


FF-136—Kidder, L. M., doing business as Glendenning Forwarding Co., 820 
Hampden Avenue, St. Paul, Minn. (260 I. C. C. 828). Amended December: 
23, 1949. 

Freight forwarder of dairy products, including rabbits, other than live, in 
interstate commerce, from points in Illinois, Iowa, Minnesota, North Dakota 
South Dakota, and Wisconsin, to points in Maryland, Massachusetts, New Jersey, 
New York, Pennsylvania, Rhode Island, and District of Columbia. 


F F-126—Knickerbocker Despatch, Inc., 82 Willis Avenue, Bronx 54, N. Y. (260 
I. C. C. 828). Decided September '26, 1944. 


Freight forwarder in interstate commerce, of commodities generally, betwee! 
points in Massachusetts and Rhode Island, on the one hand, and on the other, 
points in New York and New Jersey. 


FF-95; FF-95, Sub. 1; FF—95, Sub. 2; FF-183—Lifschultz Fast Freight, 28 Nort) 
Franklin Street, Chicago 2, I'l.; also 650 West Twenty-ninth Street, Nev 
York, N. Y. (260 I. C. C. 569; 265 I. C. C. 431). Decided September 16 
1948. 

Freight forwarder, in interstate commerce, (1) of commodities generally betwee n 
points in Maryland and Pennsylvania, and points in the United States north an: 
east thereof, on the one hand, and, on the other, points in Milwaukee, Waukesha, 
Jefferson, Dane, Iowa, Grant, Lafayette, Greene, Rock, Walworth, Racine, and 
Kenosha Counties. Wis., Lake County, Ind., and in Illinois, in and north of the 
counties of Adams, Brown, Cass, Menard, Logan, De Witt, Piatt, Champaign, 
and Vermilion, and in Iowa along the west bank of the Mississippi River from 
Dubuque to Keokuk, inclusive, and (2) of commodities generally (except when 
imported or consigned for export) between the points in Illinois, Indiana, Iowa, 
and Wisconsin, described in (1) above, on the one hand, and those in Minnesota 
Texas, and California, on the other. 


FF—-76—Lone Star Package Car Co., Inc., 443 Frisco Building, St. Louis 1, Mo 
(260 I. C. C. 826). Decided April 27, 1945. 

Freight forwarder of commodities generally, in interstate commerce, from points 
in Minnesota, Iowa. Missouri, Tennessee, Virginia, and points in the United States 
east and north of such States, to points in Louisiana, Oklahoma, Texas, New 
Mexico, and Arizona. 
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FF-209—Lyons Transport, 176 West Adams Street, Chicago, II]. Decided July 
12, 1950. 


George W. Lyons, Joseph R. Lyons, and George W. Lyons, Jr., a partnership, 
doing business as Lyons Transport, to operate, in interstate commerce, as a freight 
forwarder (1) of commodities generally from points in the Chicago, Ill., commer- 
cial zone as defined in Chicago, Ill., Commercial Zone (I. M. C. C. 673), to all 
ports or points of export in the United States, when moving to points outside the 
continental limits of the United States and Canada, and (2) of stone (granite), 
rough quarried or finished, from Elberton Ga. and Columbia. 8. C., to Balti- 
more, Md., Philadelphia and Pittsburgh, Pa., New York, Brooklyn, and Buffalo, 
N. Y., Quincy, Mass., Evansville, Ind., Chicago, Ill., and St. Louis and Kansas 
City, Mo. 


FF-51—Merchant Shippers Association, 1858 South Western Avenue, Chicago, 
Ill. (260 I. C. C. 637, 768). Decided July 12, 1946. 

Freight forwarder of commodities generally, in interstate commerce, from 
points in Louisiana, Arkansas, Missouri, Kansas, Nebraska, South Dakota, North 
Dakota, and points in the United States east of such States, to points in Arizona, 
California, Nevada, Utan, Oregon, Washington, Idaho, E] Paso County, Tex., 
and points in New Mexico, on and south of United States Highway No. 60. 


FF-40,. FF—40, Sub. 1—Merchants Carioading Co., Inc., Pier 8, North River, 
New York 6, N. Y. (260 I. C. C. 823, 824). Decided October 24, 1945. 
Freight forwarder of commodities generally, in interstate commerce, from New 
York, N. Y., and points on Long Island andin Westchester and Rockland Counties, 
N. Y., Hudson, Essex, Bergen, Passaic, Union, Middlesex, Morris, Mercer, Mon- 
mouth, and Somerset Counties, N. J., to points in the United States west of and 
including Michigan, Indiana, Illinois, Missouri, Arkansas, and Louisiana. 


Ff-69, FF-197—Midwest Dairy Despatch, Inc., 601 North Second Street, 
Minneapolis, Minn. (2601. C. C. 825). Amended July 28, 1949. 

Freight forwarder of dairy products, including rabbits, other than live, in inter- 
state commerce, from points in Minnesota, North Dakota ana South Dakota, 
to points in Massachusetts, Rhode Island, Connecticut, New York, New Jersey, 
Pennsylvania, Delaware, and Maryland. 


FF-156— Motor Rail Co., Warren and Steuben Sts. 
I. C. C. 830). Decided August 29, 1946. 


Freight forwarder of commodities generally, in interstate commerce, between 
New York, N. Y., points in Ulster, Orange, Rockland, and Westchester Counties, 
N. Y., and Passaic, Bergen, Hudson, Essex, Union, Middlesex and Somerset 
Counties, N. J., on the one hand, and, on the other, Baltimore, Md., Washington, 
D. C., points in Camden County, N. J., Philadelphia and Montgomery Counties, 
Pa., Baltimore and Hartford Counties, Md., and those in Delaware. 


FF-205— Midwest Forwarding Co., 300 Michigan Trust Building Grand Rapids, 
Mich. (285 I. C. C. 21). Decided June 21, 1951. 

Freight forwarder in interstate commerce, of raw, semifinished and finished 
steel, sheet steel, structural steel, pig iron, scrap iron, copper, brass, and other non- 
ferrous metals from the ports of (1) Chicago, Iil., including Indiana Harbor, East 
Chicago and Gary, Ind., (2) Buffalo, N. Y., including Lackawanna, Tonawanda, 

and North Tonawanda, N. Y., (3) Cleveland, Ohio, including Lorain, Ohio, and 
r the (4) Toledo, Ohio to points in Michigan. 


, Jersey City, N. J. (260 


nIgN, FF-77—Mutual Distributing, Inc., 954 Hersey Street, St. Paul, Minn. Decided 
from ; October 22, 1943. 


when 


Freight forwarder of commodities generally, in interstate commerce, between 
points in Indiana, Illinois, Minnesota, and North Dakota. 


FF-123, FF—-123 Sub 1— Mutual Transit Corp., 906 Metropolitan Life Building, 
M Minneapolis, Minn. (260 I. C. C. 827). Amended December 10, 1946. 
’ Freight forwarder in interstate commerce of motor venicles and parts and 
accessories from Detroit, Pontiac, Flint, and Lansing, Mich., and Duluth, Minn., 
to Minneapolis and St. Paul, Minn. 


FF-68—National Carloading Corp., 19 Rector Street, New York, N. Y. (260 
I. C. C. 47, 457; 265 1. C. C. 691). Amended September 14, 1950. 


Freight forwarder of commodities generally, in interstate commerce, between 
al! points in the United States; except, however, that it is not authorized to operate 


owa 


sola 
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over routes embracing coastwise water carriers subject to part ITI of the Inter- 
state Commerce Act (1) from points in the United States in, north and east of 
Maryland, District of Columbia and Pennsylvania, to points in Florida, Georgia, 
Alabama, Louisiana, Texas, Oklahoma, New Mexico, and Arizona, and (2) from 
pointsin West Virginia, Virginia, North Carolina, South Carolina, Georgia, Florida, 
Alabama, Tennessee, and Kentucky, to points in Louisiana, Texas, Oklahoma, 
New Mexico, and Arizona. 


FF-96, FF-186—New England Forwarding Co., Inc., 266 Roosevelt Avenue, 
Pawtucket, R. I. (260 I. C. C. 596, 739). Decided May 6, 1948. 

Freight forwarder of commodities generally, in interstate commerce, between 
New York, N. Y., points in Nassau, Westchester and Rockland Counties, N. Y., 
and Passaic. Ess°x, Union, Hudson, Middlesex, and Bergen Counties, N. J., 
on the one hand, and points in Philac delpnia, Delaware, and Montgomery Counties 
Pa., Camden and Gloucester Counties, N. J., Baltimore, Md., points in Baltimore, 
Anne Arundel, Prince George:, Montgomerv, and Howard Counties, Md., Alex- 
andria, Va., Arlington and Fair’ax Cp inties, Va., and District of Col mbia, on 
the other, and between points in the areas above-described, on the on» hand, and 
points in Rhode Island and Bristol, Suffolk, Middlesex, Norfolk, Plymouth, Essex, 
and Worcester Counties, Mass., on the other. 


FF—-130—North Pacific Forwarders, 2955 Third Street, San Francisco, Calif. 
Decided October 18, 1946. 
Freight forwarder of commodities generally, in interstate commerce, from San 
Francisco, Calif., to points in Idaho, Montana, Nevada, Oregon, Utah, and Wasi.- 
ington. 


FF-94—Northwest Dairy Forwarding Co., Ninth Avenue West and Railroad 
Streets, Duluth 2, Minn. (260 I. C. C. 546). Decided June 12, 1945 
Freight forwarder of dairy products, including rabbits, other than live, from 
points in Iowa, Minnesota, North Dakota, South Dakota, ana Wisconsin, to 
points in Illinois, Massachusetts, Minnesota, New Jersey, New York, and 
Pennsylvania. 


FF-129, FF-129 Sub 1—Northwestern Forwarding Co., 2512 Como Avenue, 
St. Paul, Minn. (260 I. C. C. 828). Decided July 26, 1945. 

Freight forwarder of commodities generally, in interstate commerce, (1) 
between points in Illinois, Wisconsin, Minnesota, and North Dakota, and (2 
between points in those States, on the one hand, and on the other, points in 
Georgia, Indiana, lowa, Kentucky, Massachusetts, Michigan, Missouri, Montana, 
New York, Ohio, Pennsylvania, South Dakota, Tennessee, Virginia, Washington, 
West Virginia, and insofar as such transportation takes place in the United 
States, British Columbia, Canada. 


FF-198, FF-198 Sub 1, FF-198 Sub 2—Ohio Fast Freight Corp., Pier 22, North 
River, New York, N. Y. Decided March 3, 1950. 

Freight forwarder of general commodities, in interstate commerce, from points 
in Summit, Stark, Columbiana, Portage, Medina, Geauga, Ashland, Richland, 
Wayne, Mahoning, Cuyahoga, Lorain, Lake, Erie, and Huron Counties, Ohio, 
to points in Bronx, Kings, New York, Queens, Richmond, Westchester, Nassau, 
and Suffolk Counties, N. Y., and Bergen, Hudson, Passaic, Essex, Union, Morris, 
Middlesex, Monmouth, and Somerset Counties, N. J. 


FF-52, FF-52 Sub 1—Pacific and Atlantic Shippers Association, Ine., doing 
business as P & A Shippers, 356 North Halsted St., Chicago, Ill. (260 
I. C. C. 824; 265 I. C. C. 524, 535). Amended April 26, 1949. 

Freight forwarder, in interstate commerce, of commodities generally, (1) 
between all points in Maine, New Hampshire, Vermont, Massachusetts, Con- 
necticut, Rhode Island, New York, Ner Jersey, Pennsylvania, Delaware, Mary 
land, District of Columbia, Virginia, Indiana, Illinois, Michigan, Wisconsin, 
Minnesota, Iowa, Missouri, South Dakota, Nebraska, Colorado, Kansas, and 
Oklahoma; (2) from all points in the United States east of and including Min- 
nesota, Iowa, Missouri, Arkansas, and Louisiana, to points in all States west 
thereof, other than North Dakota and Texas, and to points in Louisiana and 
Florida, not including any traffic destined to points in the Province of British 
Columbia and on Vancouver Island, Canada; and (3) from all points in Cali- 
fornia, Oregon, and Washington, to all points in Colorado, Kansas, and Nebraska, 
and in the United States east of and including Minnesota, Iowa, Missouri, 
Arkansas, and Louisiana, except Florida. 
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FF-37, FF-86—Pacific Forwarding Association, 210 Fast Illinois Street, Chicago, 
Ill. (260 O. C. C. 823, 826). Amended May 10, 1951. 
Freight forwarder of commodities generally, in interstate commerce, between 
all points in the United States except those in Alabama, Florida, Georgia, Missis- 
sippi, North Carolina, South Carolina, and Tennessee. 


FF-29—-Pan-Atlantic Carloading Dispatch Service, Inc., Merchants National 
Bank Building, Mobile, Ala. (260 I. C. C. 92). Decided October 4, 1943. 
Freight forwarder of commodities generally, in interstate commerce, from all 
points in Connecticut, Delaware, Maine, Maryland, Massachusetts, Michigan, 
New Hampshire, New Jersey, New York, Ohio, Pennsylvania, Rhode Island, 
Vermont, Virginia, West Virginia, and District of Columbia, to points in Ala- 
bama, Arizona, Arkansas, Florida, Louisiana, Mississippi, New Mexico, Okla- 
homa, Tennessee, and Texas. 


FF-112—W. R. Petersen, 528 East Menomonee Street, Milwaukee, Wis. 
Decided September. 4, 1943. 

Freight forwarder of commodities generally, in interstate commerce, from 
Chicago, [ll., to Milwaukee, Wis. 


FF-64—Pittsburgh Stores Fast Freight, North Canal and Sandusky Streets, 
Pittsburgh, Pa. (2601. C. C. 825). Decided June 29, 1944. 

Freight forwarded of commodities generally in interstate commerce, from points 
in Connecticut, Maine, Massachusetts, New Hampshire, New Jersey, New 
York, Pennsylvania, Rhode Island, and Vermont, to points in Ohio, Pennsyl- 
vania, and West Virginia. 


FF-99, FF—99 Sub 1, FF-179-Providence-Philadelphia Dispatch, Inc., Front and 
Monigomery Avenue, Philadelphia 2, Pa. Amended May 26, 1950. 

Freight forwarder of commodities generally, in interstate commerce (1) between 
points in Massachusetts, Rhode Island, Connecticut, New Jersey, and Pennsyl- 
vania, and (2) between points in Massachusetts, Rhode Island, and Connecticut 
on the one hand, and those in Delaware, Maryland, and District of Columbia, on 
the other. 


FF-187—R. T. C. Terminal Corp., Pier 50, North River, New York, N. Y¥ 
(265 I. C. C. 527, 641). Amended July 27, 1950. 

Freight forwarder of commodities generally, in interstate commerce, between 
points in Cook, Lake, Du Page, and Will Counties, Ill., and Lake (¢ ounty, Ind., 
on the one hand, and, on the other, the Port of New York District as defined in 
42 Statutes 174 and indicated on the map appended to the order of March 26 
1941, in Ex parte No. 140, Determination of the Limits of New York Harbor and 
Harbors Contiguous Thereto. 


FF-148, FF-148 Sub 1, FF-148 Sub 2, FF—-148 Sub 3, FF-144—Republic Car- 
loading & Distributing Co., Inc., 168 Twelfth Avenue, New York N. Y 
250 I. C. C. 670; 260 I. C. C. 161, 829; 265 1. C. C. 664 Amended March 3 
1950. 

Freight forwarder of commodities generally, in interstate commerce, (1) from 
points in Michigan, Indiana, Illinois, Wisconsin, Minnesota, lowa, Missouri 
Kansas, Texas, Louisiana, and Mississippi, to points in the United States east and 
north of and ineluding Virginia, West Virginia, and Pennsylvania: (2) from points 
in the destination territory specified in (1) to all other points in the United States 
except points in North Carolina, South Carolina,-Georgia, Tennessee, Kentucky, 
South Dakota, Montana, and Nevada; (3) from points in Kentucky, Ohio, 
Indiana, Michigan, Illinois, Wisconsin, Minnesota, lowa, and Missouri, to points 
in Mississippi, Louisiana, Arkansas, Oklahoma, Texas, New Mexico, Arizona, 
Utah, Wyoming, Iowa, California, Oregon, and Washington; and (4) from points 
in Ohio, Indiana, Illinois, Michigan, and Wisconsin, to points in lowa, Minnesota, 
and Colorado. 


FF-93—Rhode Island Despatch, Inc., Saylesville, R. I. (260 1 .. C.. $26). 
Decided May 30, 1944. 

Freight forwarder of commodities generally, in interstate commerce, from 
points in Massachusetts, and Rhode Island, to Philadelphia, Pa., and points in 
the New York commercial zone as defined in New York, N. Y., Commercial Zone, 
1 MCC 665. 
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FF-15—Rogers Package Car Co., 300 North Campbell Street, El Paso, Tex. 
(260 I. C. C. 822). Decided January 25, 1946. 

Freight forwarder of commodities generally, in interstate commerce, from 

points in the United States east and north of and including Virginia, West Virginia, 


and Pennsylvania, to points in El Paso County, Tex., and Dona Ana County, 
N. Mex. 


FF-165—Romano, Vincent, doing business as, Seafood Transportation Co., 
104 South Street, New York, N. Y. Decided December 31, 1946. 


Freight forwarder in interstate commerce, of fish and sea food from Boston, 
Mass., to New York, N. Y 


FF-103—Service Carloading Co., 501 East Jefferson Street, Dallas, Tex. De- 
cided January 19, 1944. 

Freight forwarder of commodities generally, in interstate commerce, from 
points in Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hamp- 
shire, New Jersey, New York, Pennsylvania, Rhode Island, Vermont, Virginia, 
West Virginia, and the District of Columbia to Houston and Dallas, Tex. 


FF-61—Sheldon Forwarding Co., 647 Main Street, Holyoke, Mass. (260 I. C. C: 
825). Decided June 29, 1945. 

Freight forwarder of paper and paper products, in interstate commerce, from 
all points in Connecticut, Massachusetts, Maine, New Hampshire, New Jersey, 
New York, Rhode Island, and Vermont, to all points in the United States, except 
points in Connecticut, Massachusetts, Maine, New Hampshire, Rhode Island, 
and Vermont. 


FF-211—Shulman, Inc., 6131 Cedar Street, Philadelphia, Pa. (285 I. C. C. 14). 
Decided May 24, 1951. 


Freight forwarder, in interstate commerce, of (1) wearing apparel and acces- 
sories, and piece goods, from New York, N. Y., and points in Bergen, Essex, 
Hudson, Middlesex, Passaic, and Union Counties, N. J., to points in Delaware, 
and New Jersey, and those in Pennsylvania, in and east of Bedford, Blair, Centre, 
Clinton, and Potter Counties, Pa.; and (2) of returned or rejected shipments of 
such commodities in the reverse direction. 


FF-153—Southern California Freight Forwarders, 1121 Mateo Street, Los 
Angeles, Calif. (265 I. C. C. 301, 473). Decided January 26, 1948. 


Freight forwarder of commodities generally, in interstate commerce, from Los 
Angeles, Calif., to points in California, south of and including Sacramento, Calif. 


FF-16—Springmeier Shipping Co., Inc., 1123 Hadley Street, St. Louis, Mo. De- 
cided August 24, 1943. 

Freight forwarder of commodities generally, in interstate commerce, from all 
oints in Arizona, Arkansas, California, Colorado, Illinois, Kansas, Kentucky, 
#uisiana, Mississippi, Missouri, Montana, Nebraska, New Mexico, Oklahoma, 
Tennessee, Texas, Ptah, and Wyoming, to all points in Connecticut, Delaware, 
the District of Columbia, Maine, Maryland, Massachusetts, New Hampshire, 
New Jersey, New York, Pennsylvania, Rhode Island, Vermont, and Virginia. 


FF-202, Sub 1—Steel City Freight Forwarders, Inc., 1018 Grant Building, Pitts- 
burgh, Pa. (265 I. C. C. 709, 285 I. C. C. 2). Amended September 12, 1951. 
Freight forwarder of commodities generally, in interstate commerce, from points 
in Bronx, King’, New York, Queens, Richmond, Westchester, Nassau, and 
Suffolk Counties, N. Y., and Bergen, Hudson, Passaic, Essex, Union, Morris, 
Middlesex, Monmouth, and Somerset Counties, N. J., to points in Allegheny, 
Westmoreland, Beaver, Washington, Butler, Fayette, Lawrence, and Armstrong 
Counties, Pa., Preston, Marion, Wetzel, Marshall, Ohio, Monongalia, Brooke, 
and Hancock Counties, W. Va., and Jefferson and Belmont Counties, Ohio. 
FF-188—Sterling ae Co., 2424 Minnehaha Avenue, Minneapolis, Minn. 
(265 I. C. C. 589). Decided July 29, 1949. 
Freight forwarder, in interstate commerce, of motor vehicles and trailers from 


points in Michigan and Ohio to points in the Minneapolis-St. Paul, Minn., com- 
mercial zone (13 F. R. 4393, sec. 170. 26). 
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FF-28—Stockton Port District, Post Office Box 2089, Stockton, Calif. De- 
cided June 19, 1947. 
Stockton Port District, doing business as Port of Stockton, to forward canned 
goods and dried fruits, in interstate commerce, from Stockton, Calif., to points 
in ay east of Texas, Arkansas, Missouri, Illinois, and Wisconsin. 


‘56, FF-56 Sub 1, FF-56 Sub 2, FF-106, FF-106 Sub 1, FF-182—Superior 
Fast Freight, 4219 North Produce Plaza, Los Angeles, Calif. (260 I. C. C. 
825, 826). Amended November 20, 1951. 

Freight ferwarder of comn.oditics generally, in interstate commerce, (1) be- 
tween points in California, on the one hand, and, on the other, points in Oregon 
and Washington; (2) from points in California, in and north of the counties of 
Monterey, Kings, Tulare, and Inyo to points in Nevada, Utah, Idaho, and Mon- 
tana; (3) from points in California, other than those specified in (2) above, to 
points in Idaho north and west of and including Canyon, Ada, Boise, Custer, and 
Lemhi Counties; and (4) between points in Oregon, Washington, and Idaho. 


FF-91—The Texas Freight Co., Ine., 218 Fannin Street, Houston, Tex. 
November 22, 1943. 

Freight forwarders of commodities generally, in interstate commerce, from 
points in Minnesota, lowa, Missouri, Tennessee, North Carolina, South Carolina, 
and points in the United States erst and north of such States, to points in Texas, 
and from points in Connecticut, New York, New Jersey, Indiana, and Illinois to 
ae in the St. Louis commercial zore as determined in St. Louis, Mo., East 
St. Louis, IL, commercial zone (1 MCC 656). 


Decided 


FF-71, FF-208 ag Package ( mae ne M. & M. Building, Houston, Tex. (260 
LC. C. 117, 325, 457; 265 I. . 691). Amended September 14, 1950. 
Freight forwarder of a generelly, in interstate commerce, over 
routes embr-.cing co»stwise water carriers subject to part III of the Interstate 
Commerce Act, utilizing, as parts of such routes, carriers subject to parts I and 
II of the act, (1) from points in the United States in, north and east of Maryland 
Distriet of Columbia, and Pennsylvania, to points in Florida, Georgia, Alabama, 


Louisiana, Texas, Oklahoma, New Mexico, and Arizona; and (2) from points in 


West Virginia, Virginia, North Carolina, South Carolina, Georgia, Florida, 
\labama, Tennessee, and Kentucky to points in Louisiana, Texas, Oklahoma, 
New Mexico, and Arizona. 


FF-33, FF-194—Texas Shippers Association, Inc., 410 Gibbs Building, 
Antonio, Tex. (260 I. C. C. 315). Amended March 31, 1949. 

Freight forwarder of commodities generally, in interstate commerce, from all 
points in Connecticut, Delaware, Illinois, dina! lowa, Kentucky, Maine, 
Maryland, Massachusetts, Michigan, Minnesota, Missouri, New Hampshire, 
New Jersey, New York, Ohio, Pennsylvania, Rhode Island, Vermont, Virginia, 
West Virginia, Wisconsin, and District of Columbia to all points in Texas. 


San 


FF-145—Twin City Shippers Association, Foot of Sibley Street, St. Paul, Minn 
(260 I. C. C. 307). Decided October 23, 1944. 

Freight forwarder of general commodities, in interstate commerce, from al] 
points in States east of the Mississippi River, including St. Louis, Mo., to Minne- 
apolis and St. Panl, Minn., and to all points in the counties of Washington, Anoka, 
Wadena, Hennepin, Otter Tail, Dakota, and Ramsey. Minn. 


FF-43—Universal Carloading & Distributing Co., Inc., 345 Hudson Street, 
New York, N. Y. (260 I. C. C. 33). Decided July 14, 1943. 
Freight forwarder of commodities generally, in interstate commerce, between 
all points in the United States. 


FF-10—Weil, Jay, d/b/a, Dixie Carloaders, 118 North Front Street, New Or- 
leans 1, La. 260 1. C. C. 822. Decided August 12, 1946. 

Freight forwarder of commodities generally, in interstate commerce, from all 
points in Connecticut, Delaware, Illinois, Indiana, Iowa, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, Missouri, New Hampshire, New Jersey, 
New York, Ohio, Pennsylvania, Rhode Island, Vermont, West Virginia, Wis- 
consin, and District of Columbia to all points in Arizona, Arkansas, Louisiana, 
New Mexico, Oklahoma, and Texas, and to St. Louis, Mo. 
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FF-79— Western Carloading Co., Inc., 259 West Fourteenth Street, New York, 
N. Y. Decided October 10, 1944. 

Freight forwarder of commodities generally, in interstate commerce, from al- 
points in Alabama, Connecticut, Delaware, Georgia, Maine, Maryland, Massa! 
chusetts, New Hampshire, New Jersey, New York, North Carolina, Pennsy] 
vania, Rhode Island, South Carolina, Tennessee, Vermont, Virginia, West 
Virginia, and District of Columbia to all points in California. | 
FF-81, FF-81 Sub 1—Western Freight Association, 1390 East Seventh Street, 

Los Angeles, Calif. (260 I. C. C. 112, 797). Amended Nov. 28, 1951. 

Freight forwarder of commodities generally, in interstate commerce, from 
points in California, to points in North Dakota, South Dakota, Nebraska, Colo- 
rado, Oklahoma, Texas, and points in the United States east of such States, and 
from points in Connecticut, Delaware, Illinois, Indiana, Kentucky, Maine, 
Maryland, Massachusetts, Michigan, New Jersey, New York, Ohio, Pennsyl- 
vania, Rhode Island, Tennessee, Vermont, Virginia, West Virginia, and District 
of Columbia to points in Arizona, California, Colorado, Idaho, Montana, Nevada, 
New Mexico, Oregon, Texas, Utah, Washington, and Wyoming. 
FF-31—Western Transportation Co., Inec., 501 South Anderson Street, Lo: 

Angeles, Calif., Main office, 458 South Spring Street, Los Angeles, Calif 
(260 I. C. C. 823). Decided August 23, 1944. 

Freight forwarder of commodities generally, in interstate commerce, fron 
points in Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, Con- 
necticut, New York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, 
West Virginia, and District of Columbia to points in California, Oregon, and 
Washington. 

FF-49— Westland Forwarding Co., 1858 South Western Avenue, Chicago, I)! 
(260 I. C. C. 637, 768). Amended July 12, 1946. 

Freight forwarder of commodities generally, in interstate commerce, fron 
points in Louisiana, Arkansas, Missouri, Kansas, Nebraska, lowa, Minnesota, 
and points in the United States east of such States, except Florida, to points i1 
Arizona, California, Nevada, Utah, Oregon, Washington, Idaho, El Paso Count, 
Tex., and points in New Mexico, on and south of U. 8. Highway 60. 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND ForerGn COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Washington, 0. C., Senator Johnson 
of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: EE. R. Jelsma, staff director of Subcommittee o 
Domestic Land and Water Transportation. 


STATEMENT OF WILLIAM H. OTT, JR., ON BEHALF OF 
THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Mr. Orr. I come now to 8. 2712. 3S. 2712 proposes to change thi 
standards of the present act with respect to the issue of operating 
authority to freight forwarders under part IV. To this bill th 
National Industrial Traffic League is strongly opposed. 

The operating authority provisions of part [V are found in section 
410. The operating authority of a freight forwarder is there termed a 
“permit” the holding of which is required for doing business — (se« 
410 (a)). The issue of a permit is required “to any qualified applicant 
therefor” if that applicant “is ready, able, and willine properly to 
perform the service proposed” and that service ‘‘is or will be consistent 
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— 






with the public interest and the national transportation policy’’ (see. 
410 (c)). 

S. 2712 (amendments in the nature of a substitute introduced 
February 27) changes the operating- authority designation to a 
“certificate of public convenience and necessity” and the standard 
for its issuance to “required by the present or future public convenience 
and necessity.” 

The league submits that for freight-forwarder ope spre 
eney with the public interest” is a proper st: andard and ‘‘required by 
public convenience and necessity” is not. Advocates of the bill rely 
on the argument that a certificate of public convenience and necessity 
is a proper requirement of cominon carriers, and that other common 
carriers under the act, rail, water, or motor, are so regulated, 

They point to the addition in section 402 (a) (5) of ‘the phrasé 
“as a common carrier” (Public Law 881, 81st Cong.) as now requiring 
a similar standard for freight forwarders. Whatever may have been 
the objective of the proponents of that phrase in the freight forwarder 
definition it brought about no change in the status of freight forwarde1 
Forwarders were before and now remain common carriers in relation 
to their patrons and the shipping public; they were before and now 
remain shippers in their relation to the underlying carriers whose 
transportation services they utilize (continuing to pay published tariff 
rates to rail and water carriers, and paying contract or agreed rates 
to common motor carriers only under the specific authority of section 
409 (a)); they should retain the same regulatory status. 

I interpolate that that idea is supported to some extent by referencc 
to S. 2781 more recently introduced, the title of which reads: ‘To 
amend the Interstate Commerce Act in order to prohibit all carriers 
and freight forwarders subject to such act from causing any undue 
preferences,”’ and so forth. 

Some clarification of the freight forwarder operating status may 
result from an inspection of those provisions of the act relating to 
brokers. The authority of a broker under the act is termed a ‘‘license”’ 
(sec. 211 (a)) which is issued to any “fit, willing, and able’ applicant 
when “consistent with the public interest and the national transporta- 
tion policy * * *.” These are exactly the standards for the 
issuance of a freight forwarder authority, which perhaps also should 
more properly have been termed a “license” rather than a “permit.”’ 

A broker performs no actual transportation; neither does 
forwarder (specifically prohibited under see. 410 (h)) except motor 
operations “incidental to * * * the pe form: ance within terminal 
areas of transfer, collection, or delivery services”’ (sec. 202 (ce) (1 

The public interest may best be served by severe limitations upon 
entry into the business of actual transportation (so limited by certifi- 

cate requirements with the usual standards associated therewith 
it is best served by freedom of entry into business by those who as 
intermediaries make use of the physical facilities of the actual carriers 
on the one hand, and on the other deal with the shipping public to 
assemble or distribute the units of tonnage actually transported 

Whatever the merits or demerits of a technical argument 
upoh Common earrier status or definition, the 


* consist- 


freight 


based 
effect of the bill is to 
entering the freight 
it an impossibility. 


greatly increase the difficulty of new operators 
lorwarder field, 


perhaps in most instances make 













































































1270 DOMESTIC LAND AND WATER TRANSPORTATION 


In 1950 the Commission received annual reports from 94 regulated 
forwarders, 9 of which did not conduct any forwarder business in 
that year. 

Of the 94, 62 were class A forwarders (annual gross revenue over 
$100,000). The total gross revenue of class B forwarders for the year 
was $1,799,000; for class A forwarders $287,240,000. Of that latter 
umount the revenue of the four largest reporting companies (now the 
three largest) was $191,694,000, or 62 percent. The revenue of the 
22 largest companies was 95 percent of the total class A revenue. 
This degree of concentration of operations and tonnage in few hands, 
considering further the affiliation of certain of the largest of the 
forwarders with rail lines, should be kept in mind in determining the 
desirability and effect of the proposed amendment. 

The forwarding industry still remains in that stage where the 
public interest will be best served by comparative freedom of entry; 
whether it will pass that stage in some future time or under some future 
conditions is cohjectural, but under present conditions and the present 
makeup of the forwarder industry it would be a serious mistake to 
apply public convenience and nec essity standards thereto. It should 
remain an open field—open to the enterprise and ingenuity of new- 
comers in working out new methods, new locations, new rate structures. 
Monopoly has no place in freight forwarding; the monopoly theory 
of regulation should not be adopted. 

One other point in the billi—an important point—merits your 
attention. Section 410 (c) of the present act in its first sentence 
directs the issue of a permit to a qualified applicant when consistent 
with the public interest and the national transportation policy. That 
sentence is paraphrased accurately, substituting certificate provisions 
for permit provisions in section 410 (c) of the bill. 

The second sentence of section 410 (c) of the act is accurately 
paraphrased, substituting certificate for permit, in section 410 (d) 
of the bill but there is added thereto, with a significant change in 
wording, the provisions of section 410 (d) of the act which now reads: 

The Commission shall not deny authority to engage in the whole or in any part 
of the proposed service covered by any application made under this section sole) 
on the ground that such service will be in competition with the service subject 
to this part performed by any other freight forwarder or freight forwarders. 

As contained in the bill the comparable language reads: 

* * * and the Commission shall not deny authority to engage in the whole 
or in any part of the proposed service covered by any application made under 
this section by any such corporation solely on the ground that such service will 
be in competition with the service subject to this part performed by any other 
freight forwarder or freight forwarders. 


%” 


The phrase “by any such corporation,” new in the bill, refers to 
“a corporation controlled by, or under common control with, a com- 
mon carrier subject to part I, I, or III of this act.’ 

The result is that the Commission, in passing upon ap operating 
authority application of a forwarder controlled by or affiliated with 
another common carrier subject to part I, II, or ITI, could not deny 
that application solely on the ground of competition with another 
freight forwarder. 

As to the application of an independent freight forwarder, the 
Commission could deny it on the ground of such competition. Affili- 
ated or controlled forwarder, already a large if not a dominating seg- 
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ment of the industry, would thus have an advantage in extending 
their services, or since most of them already hold Nation-wide author- 
ity, have an advantage in preventing the extension of competing 
service by an independent forwarder. The league submits that this 
is the exact antithesis of the situation as it ought to exist. 



























Unitep States SENATE, 
ComMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Johnson of Colorado (chairman) 
presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 

The Cuarrman. Is Mr. Carl H. Bier in the room, representing the 
Brotherhood of Railway Clerks? 


STATEMENT OF CARL H. BIER, GENERAL CHAIRMAN, 
BROTHERHOOD OF RAILWAY CLERKS 


Mr. Brer. My name is Carl H. Bier. I am general chairman of 
the Brotherhood of Railway Clerks, with headquarters in Cincinnati, 
Ohie. Irepresent the employees working for freight-forwarding com- 
panies, and I want to say just a few words to endorse bills S. 2712 
and S. 2713. 

S. 2712 is intended to tighten up the law pertaining to the granting 
of rights to new forwarders, or the extension of rights of present 
forwarders. While it is my opinion that the present bill gives the 
Commission sufficient authority to demand a showing of necessity 
and that the extension is in the public interest, it seems that it has 
not been so interpreted by the Commission, because today and in 
the past we found all they need to do is to get somebody to get up and 
say they would rather have the X YZ forwarder instead of the ABC 
forwarder because they once used the ABC and they did not get the 
service they required. 

With two or three of those showings—and anybody can get that 
testimony—the Commission has extended the rights of present for- 
warders, thereby splitting up the available traffic, and granted rights 
to new forwarders and further split up the traffic, and that procedure 
results in the elimination of job opportunities for the people who have 
spent years in service, and makes it impossible for those people, many 
of them, to stay in the service, and forcing them to go out after having 
been practically all their lifetime in it, in some instances, and finding 
another job. 

In addition to that, the splitting up of available traffic among new 
forwarders and the extension of rights of present forwarders cuts down 
the services that the present forwarders are able to give and the avail- 
~ traffic we find in many instances is not sufficient to make carload 
reight, 


We feel that should be tightened, and we endorse wholeheartedly 
S. 2712. 
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(Subsequently, on April 2, J. J. MeGeary, general traffic manager, 
Lancaster (Pa.) Transportation Co., expressed his opposition to 
S. 2712 and S. 2713 in a telegram filed in the hearings on 5. 2713.) 


Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND ForeEIGN COMMERCE, 
Washington, D. C., Monday, April 7, 1952. 


The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: Mr. E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrMAN. There will be inserted at this point in the record a 
letter, together with a statement, from W. R. Mote, secretary- 
treasurer of Republic Carloading & Distributing Co., Ine. 

(The documents above referred to are as follows: ) 


STATEMENT OF W. R. More, SECRETARY-TREASURER, REPUBLIC CARLOADING & 
DistrirnuTtTins Co., Ine. 
APRIL 4, 1952. 
Bill S. 2712, to require certificates of public convenience and necessity prior t: 
engaging in service as a freight forwarder. 
Hon. Evwin C. JOHNSON, 
Senate Office Building, Washington, D. C. 
4£EAR Srr: In view of our inability to secure authority to personally appear 
b. fore your committee and voice our opposition with respect to the captioned 
proposed legislation, we ‘respectfully request you and your committee to givé 
consideration to the view set forth in the attached statement. 
We shall sincerely appreciate your consideration hereof. 
Yours very truly, 
W. R. More, 


Secretar y- Treasure! 


Republic Carloading & Distributing Co., Ine., strongly opposes the passage of 
bill S. 2712. 

Under section 410 of the act, it was specifically indicated that any freight for- 
warder providing forwarding service on May 16, 1942, who filed an applica 
with the Commission, was to be allowed to continue to engage in freight forwarding 
service The language of section 410 is very broad and entirely different fro 
the grandfather clauses of the other provisions of the act. 

This clearly indicated a congressional intent to permit freight forwarder 
who were and are in existence, to expand and develop their service as required b) 
the publie interest. 

fepublic has been operating for approximately 11 years. During that tim 
it has expanded and developed its operations to the point where it is now t! 
fourth largest freight forwarder in the United States. While many other freight 
forwarders already possess permits which authorize them to operate from, to ai 
between all points in the United States, Republic’s present permit limits it 
specifie territories. 

Republic now has pending before the Interstate Commerce Commission, 
docket No. FF-148 Sub. 4, an application to expand certain parts of its territorial 
operations. That proceeding has been pending before the Interstate Commerc 
Commission for almost 2 years. We anticipate that it will be ultimately deter- 


mined, perhaps within the next 6 months or less. It certainly would not be con- 
sistent with the law, and the previous activities under the law, if the new legisia- 
tion were permitted to interfere with that proceeding, or with Republic’s contem- 


plated activity in expanding its territorial scope, to be consistent with that 
other freight forwarders in Republic’s general classes. 
We respectfully urge that the pending legislation be so worded as to exclud 


from its application any and all cases now pending before the Interstate Commerce 


Commission, as the result of applications heretofore filed. We also request that 
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the committee give consideration to exclude from the scope of the proposed legis- 
lation existing freight forwarders of the type and nature of Republic Carloading & 
Distributing Co., Inc., to the end that Republic, and others similarly situated, 
if there be any, may continue to develop its services consistent with the public 
interest. 


The CHatrMANn. Tomorrow our witnesses will be the Mississippi 
Valley Association, Mr. Eldon Martin, Mr. Elmer Cart; North 
Dakota Public Service Commission, Mr. A. D. Strong, Mr. Joseph 
Gass, St. Louis, Mr. Gilbert R. Johnson, and Mr. C. D. Williams, 
Department of Commerce. 

The hearing will now recess until tomorrow morning at 10 o’clock. 

(Whereupon, at 12:20 p. m., the committee recessed, to reconvene 
at 10 a. m., Tuesday, April 8, 1952.) 


UNITED STATES SENATE, 
COMMITTEE ON.INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Johnson of Colorado (chairman) 
presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 

(The following statements were inserted in the record at the con- 
clusion of the day’s hearings:) 


STATEMENT OF P. D. Barziza, TrRarric MANAGER FOR PEDEN IRON & STEEL 
Co., Houston, TEx. 


Our company is incorporated under the laws of Texas and is engaged in the 
wholsesale hardware business. We also have a steel warehouse and a steel 
fabricating plant. 

Freight forwarders, as such, do not generally own equipment for the transpor- 
tation of goods, wares or merchandise over the road. Instead, they use the 
equipment of carriers who are regulated under parts I and II and III of the ICC 
Act. We feel that anyone engaged in legitimate business should be permitted 
to purchase transportation from the three regulated types of carriers without 
restriction, and subject only to tariff requirements as to rates and routes. 

The freight forwarding business is too young, untried, and untested to be 
granted a virtual monopoly in the field they seek to dominate. 

We are members of the National Industrial Traffic League and, in addition 
to the above, fully concur in and support the statement of W. H. Ott, Jr., on 
behalf of same, which statement in opposition to 8. 2712 has already been filed 
with the Senate committee. 

We ask that S. 2712 be not approved. 


(In his testimony on 8S. 2713 on April 8, E. J. Baumberger, traffic 


manager, Edison Bros. Stores, Inc., St. Louis, Mo., touched on 
S. 2712.) 


(Subsequently, at the close of the day’s hearings, the chairman sub- 
mitted statements from the following on S. 2712 and S. 2713, which 
will be found in the hearings on 8. 2713 for April 8: L. C. Wolfe, Los 
Angeles (Calif.) Traffic Managers Conference, Inc.; Leo J. Heer, 
vice president, National Retail Furniture Association; N. W. Put- 
nam, executive secretary, Chicago Shippers’ Association, Inc.; and 
Marvin J. Gaut, chief of matériel, Northrop Aircraft, Inc. 





1274 DOMESTIC LAND AND WATER TRANSPORTATION 


Unirep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1962. 


The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subeommittee on 
Domestic Land and Water Transportation. 

(The following statements were submitted for the record following 
the conclusion of the hearings, April 9:) 


LeTreR From Watter M. W. Spiawn, CHAIRMAN, LEGISLATIVE COMMITTER, 
INTERSTATE COMMERCE COMMISSION 
Marcu 24, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CHAIRMAN JoHNSON: Your letter of February 28, 1952, addressed to 
the Chairman of the Commission and requesting comments on amendments in thx 
nature of a substitute for S. 2712, introduced by Senator Magnuson, “*to amend 
part IV of the Interstate Commerce Act, so as to require the obtaining of a cer- 
tificate of public convenience and necessity as a prerequisite to engaging in service 
as a freight forwarder, and for other purposes,’’ has been referred to our legislative 
committee. After careful consideration by that committee, I am authorized to 
submit the following comments in its behalf: 

These amendments would amend section 410 of the act to pro*ide for the 
issuance of certificates of public convenience and necessity to future applicants for 
freight-forwarding authority, if warranted, in lieu of permits. Inasmuch as thx 
amendment to section 402 (a) (5) by the act of December 20, 1950, classifies 
freight forwarders as common carriers, thé purpose of the amendments seems tv 
be proper. 

Paragraph (d) of section 410, as proposed to be amended, would provide that 
the Commission shall not deny authority to engage in the whole or any part of the 
proposed service covered by any application made under this section by a corpor- 
ation controlled by, or under common control with, a common earrier subject to 
part I, II, or III of the act “solely on the ground that such service will be in 
competition with the service subject to this part performed by any other freight 
forwarder or freight forwarders.’’ Section 410 (d) now contains such a limitation 
on the Commission’s authority to deny applications, but the limitation is appli- 
cable to all applicants, regardless of whether they are independent of or are con- 
trolled by other classes of common carriers. The amendments would arbitrari|) 
limit the restriction on denying applications to applicants controlled by part |, 
II, or III common carriers, and thus give such controlled freight forwarders 
preferential treatment. 

There is no provision in part II comparable to that contained in section 410 (<). 
The consideration most frequently weighed by the Commission in determining 
whether a proposed contract-carrier service under part Il would be consistent 
with the public interest is its probable effect upon existing carriers. Under part 
IV, due to the provisions of section 410 (d), the Commission has not denied freight- 
forwarder applications on the ground that existing service was adequate. The 
present easy congressional policy was discussed at length and interpreted in 
Lifschultz Fast Freight Extension—West and Midwest (265 1. C. C. 431). 

We believe the restriction on the Commission’s authority to deny applications 
should be eliminated in its entirety from section 410. The present ease with 
which permits may be obtained could result in overcrowding the freight-forwarding 
field, with a general impairment of forwarder service and harm to the general 
public. Accordingly, we suggest that the last part of the proposed paragraph (d 
be stricken and the paragraph be amended to read as follows: 

““(d) No certificate shall be issued under this section to any common carrier 
subject to part I, II, or III of this act; but no application made under this section 
by a corporation controlled by, or under common control with, a common carrier 
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subject to part I, II, or III of this act, shall be denied because of the relationship 
between such corporation and such common carrier.’’ 
We are in accord with the purposes of these amendments, and we recommend 
that the bill, if amended as suggested above, be enacted. 
Respectfully submitted. 
WALTER M. W. Spiawn, 
Chairman, Legislative Committee. 
CHARLES D. MAHAFFIE, 
Joun L. Rocers. 


STATEMENT OF CHARLES E. BLaIne & Son, TRAFFIC MANAGERS, PHOENIX, ARIZ. 


S. 2712, as amended (in the nature of a substitute), proposes to amend subsec- 
tions 410 (a), (b), (c), and (d) of the act subjecting freight forwarders to the 
requirement for obtaining certificates of public convenience and necessity, and to 
make applicable to such forwarders the uniform provisions of the law concerning 
combinations and consolidations of carriers. 

The Commission has made no recommendation in its annual reports to the 
Congress on which this bill is based. Moreover, we have long taken the position 
that the railroads themselves should perform the service which has been and is 
being performed by the freight forwarders through separate, distinct, and pyra- 
mided organizations, and thus save the shipping public the burden of paying rates 
essential to yield duplicate or dual profits to the carriers. At present the rates of 
the railroads and motor carriers charged the forwarders naturally include some- 
thing for profit for such carriers. Then the forwarders must likewise have a 
profit; and the rates which they charge the shipping public include the profit 
obtained by the railroads, and the profit for the forwarders. 

This attempt to more thoroughly clothe the forwarders with the status of com- 
mon carriers is, in our opinion, repugnant to the public interest, and there may 
come a time when the law will be amended, so as to give the shipping public in 
actual practice “‘transportation service at the lowest cost consistent with the 
furnishing of such service,”’ instead of in theory only as at present. 
Therefore, we recommend that our principals oppose 8. 2712 


tee 


(NorE.—Statements on S. 2712 and S. 2715 were filed under S. 2713 
on April 9 by the following: A. M. Corkery, traffic manager, Scruggs- 
Vandervoort-Barney, Inc., St. Louis, Mo.; O. W. Willenberg, traffic 
manager, Stix, Baer & Fuller Co., St. Louis, Mo.; and L. F. Dumont, 
traffic department, Fred Meyer, Inc., Portland, Oreg. 

(Also concerning S. 2712 are statements filed April 9 by Frank A. 
Leffingwell, secretary-treasurer, Texas Industrial Traffic League (under 
5. 2754); and Hon. Charles Sawver, Secretary of Commerce, (with S. 
2713).) 
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S. 2713, a Bill To Provide Standards for Exemption Front 
Part IV of the Interstate Commerce Act. 


[8. 2713, 82d Cong., 2d sess., by Mr. Magnuson 


A BILL To amend the Interstate Commerce Act, as amended, to provide more definite 
determining who is entitled to exemption fro.n part LV of said Act as an association of sh 
pers’ agent 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That subsection (¢) of section 402 of the Interstate 
Commerce Act is amended 

(1) by adding, at the beginning of the section: ‘‘(1) Except as provided in 
paragraph (2) of this subsection’’; and 
(2) by adding the following new paragraph: 

(2) If the Commission finds, after hearing in an investigation instituted on 
complaint or upon its own motion, that it is necessary to carry out the purposes 
of this part and the provisions of the national transportation policy to apply the 
provisions of this part to any person described in paragraph (1) of this subsection, 
it shall by order so declare, whereupon the provisions of such paragraph shall 
no longer apply to such person. In the administration of this paragraph the 
Commission shall consider, among other things, the nature and scope of the activ 
ties in question; their effect upon the operations of regulated freight forwarders 
and whether or not the activities are conducted in good faith within the purview 
of paragraph (1) of this subsection and without intent to evade the law. As 
bearing on the foregoing considerations, due weight shall be given to the question 
of whether or not the involved activities are actually and substantially competitive 
with the operations of regulated freight forwarders; whether they are limited to 
the handling of a single commodity or of homogeneous commodities; whether or 
not the number of persons participating in or benefiting from the activities in 
question is such as to justify removal of the exemption; and whether or not the 
operations of the person claiming exemption have been such as to constitute 
unfair or destructive competitive practices within the meaning of the 


national 
transportation policy declared in this Act.” 


[S. 2713, 82d Cong., 2d sess.]} 
AMENDMENT (IN THE NATURE OF A SUBSTITUTE 
Submitted April 1, 1952 


Intended to be proposed by Mr. Johnson of Colorado (by request) to the bill 
(S. 2713) to amend the Interstate Commerce Act, as amended, to provide more 
definite standards for determining who is entitled to exemption from part IV 
of said Act as an association of shippers or a shippers’ agent, viz: Strike out all 
after the enacting clause and insert in lieu thereof the following: 

That subsection (ce) of section 402 of the Interstate Commerce Act is amended 
to read as follows: 
c) (1) Except as provided in paragraph (2) of this subsection, the provisions 

of this part shall not be construed to apply (A) to the operations of a shipper, or a 

group or association of shippers, in consolidating or distributing freight for them- 

selves or for the members thereof, on a nonprofit basis, for the purpose of securing 
the benefits of carload, truckload, or other volume rates, or (B) to the operations 
of a warehouseman or other shippers’ agent, in consolidating or distributing pool 
cars, whose services and responsibilities to shippers in connection with such opera- 
tions are confined to the terminal area in which such operations are performed 
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“(2) After hearing in an investigation instituted on its own motion or upon 
complaint the Commission shall, by order, remove the application of paragraph (| 
of this subsection to any person if it finds that the activitis of such person are not 
being conducted solely for the purposes of and within the limitations specified in 
such paragraph, or that the removal of such application is necessary to carry out 
the purposes of this part and the provisions of the national transportation policy 
In the administration of this paragraph the Commission shall consider, amony 
other things which in its opinion are pertinent and relevant, the facts and circun 
stances surrounding the organization and establishment of such activities; the 
scope of the activities, geographically and as to commodities handled and persons 
served; the basis of charges, if any, for the service or services provided; and the 
extent such activities are in competition with the services of freight forwarders 
subject to this part.” 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-—16, United States Capitol, Washington, D. C., Senator Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on Domes- 
tic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Lawrence. Senate 2713, introduced by Senator Magnuson, 
also having to do with freight forwarders: I might state that we sup- 
port the bill and without going into an extensive discussion as we 
appear before this committee and the House committee at length 
when freight forwarder legislation was under discussion, and at that 
time we went on record and explained our views in connection with 
these association of shippers and similar organizations at which this 
bill is directed. We felt that it was aimed at uncovering any mas- 
querade used as a device to get around regulations, so we supported 
the bill. 

The Interstate Commerce Commission has from time to time asked 
for additional legislation to afford it adequate investigatory powers to 
make sure that those claiming exemption under 402 (c) were in bona 
fide operation under that section and not persons masquerading 1 
that guide. 

We feel that once the Commission has been directed by Congress 
to regulate a particular phase of transportation, the legislation re- 
quired to do so should be adequate. 

In supporting this particular bill we do not necessarily endorse thie 
language contained in it, but rather its purpose, which we understand 
is as I have stated. 
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Unitep States SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, March 24, 1952 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CHAIRMAN. Mr. Giles Morrow. 


STATEMENT OF GILES MORROW, EXECUTIVE SECRETARY AND 
GENERAL COUNSEL, FREIGHT FORWARDERS INSTITUTE 


Mr. Morrow. Mr. Chairman, I come now to bill S. 2713, to provide 
more definite standards for exemption from part IV of the act. 

Bill S. 2713 is of vital concern to the freight forwarding industry, 
and the ‘ie for its prompt passage is of the utmost urgency. The 
industry unanimously and earnestly recommends favorable action on 
the bill: 

The bill is in conformity with recommendations of the Interstate 
Commerce Commission. 

I do not mean to say that the ICC has drafted the language of the 
bill or necessarily approves the language of the bill. The Commis- 
sion has yet to testify on the bill, and we hope if it is not in all respects 
worded as they would like to see it, they make suggestions for changes. 
{ am sure that we can all go along with any reasonable changes the 
Commission may suggest. 

It has been endorsed by the American Trucking Associations. I 
understand that the union which represents forwarder employees 
supports the bill. It has not been objected to by the railroads. 

In fact this bill is so fully in accord with the basic intent and 
purposes of the regulation of transportation that it is difficult to 
understand how anyone could oppose its passage. Opposition could 
logically be based only on a mistaken concept of what the bill does, 
and that is why I wish to carefully explain the terms and purposes 
of the proposed legislation. 

Section 402 (c) of the act exempts from regulation the operations 
of shippers’ associations and shippers’ agents, under specified con- 
ditions. The bill does not change that section. However, the bill 
adds a new subparagraph to section 402.(c), setting up standards 
for determining who is entitled to the een and authorizing 
the Interstate Commerce Commission, under prescribed conditions, 
to remove the exemption. I will discuss. those standards more fully 
in a moment. 

Essentially, the bill sets up procedures for drawing a line between 
carrier and noncarrier activities—a line that has become very loose 
and ragged through lack of standards. It differentiates between 
service which should be regulated, in the public interest, and that 
which should not be regulated. As this committee knows, it is not 
always easy, even in the case of physical carriers, to define where 
regulation should begin and end. In the case of indirect carriers 
such as forwarders, it has become clear that a precise line cannot be 
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drawn, and that some discretion must be vested in the regulatory, 
authority, based on clearly defined standards. That is what the 
bill would do. 

It is just as important to understand what the bill would not do. 
The bill is definitely not designed to regulate the operations of any 
shippers or shipper group which are conducted within the real mean- 
ing and intent of the exemption. Nor does the bill interfere with the 
right of shippers to appoint an agent to ship their freight. I want to 
emphasize, strongly and emphatically, that the freight forwarding 
industry does not advocate the regulation of any bona fide shipper, 
or shipper group, or shippers’ agent. If the bill is not clear in that 
respect it should be made clear, either in the bill, or the committee 
report, or both. 

To avoid any misunderstanding, let me also emphasize that the 
bill does not revoke or modify any of the other outright exemptions 
contained in the act. For example, another part of the regulation, 
section 402 (b), exempts without qualification the operations of agri- 
cultural cooperative associations and of forwarders whose operations 
are limited to livestock, fish, agricultural commodities, or used 
household goods. The bill does not change that exemption in any way 

The Interstate Commerce Commission has not yet testified before 
your committee with respect to this bill, but the views of the Com- 
mission on this problem have been set out ia its last six annual reports 
to Congress. For your ready review I have extracted the Com- 
ments of the Commission from those six reports and you will find them 
appended to this statement. Those carefully worded statements of 
the Commission record the growth of a new unregulated, class of 
carriers. 

And if it is agreeable to you, Mr. Chairman, I would like to offer 
this 3-page excerpt from the Commission’s annual reports which is 
appe ‘nded for the record, to be included following my statement. 

The CuarrMan. Following your statement or inse ried right here, 
if you wish. 

Mr. Morrow. It is quite lengthy, single-spaced, Senator. 

The Cnarrman. All right, any way you want it. It seems to me 

right here is the pl: we where it be longs. 

Mir. Morrow. That is fine. I bow to your judgment on that, and 
I certainly would be agrecable to have it put right here Senator. 

The Caatrman. All right, it will be inserted at this point. 

(The document refe rred to is as follows:) 


APPENDIX TO STATEMENT oF Gites Morrow on Bixu 8. 2713 


EXCERPTS FROM ICC ANNUAL REPORTS TO CONGRESS ON SUBJECT OF EXEMPTIONS 
IN PART IV OF ACT 


In this connection, there has been an increase in the past vear in the number o! 
associations of shippers, organized for the consolidated transportation of their 
shipments and claiming to be exempt under section 402 (c), which has increased 
the investigating work having to do with compliance with the requirements 0 


part IV. The status of such operations as exempt or not exempt appears to be 


governed by the terms of section 402 (a), which define fre ight forwarders subje« 
to part IV of the act, notwithstanding the exemption provisions of section 402 ( 
(Sixtieth Annual Report, November 1, 1946, pp. 119-20). 
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Shippers’ associations and agenis 


Section 402 (c) provides in substance that the provisions of part IV of the act 
shall not be construed to apply to the operations of shippers or groups or associa- 
tions of shippers in the consolidating and distributing of freight for themselves 
or their members on a nonprofit basis, or to the operations of shippers’ agents in 
consolidating or distributing pool-car shipments, whose services and responsibilities 
are confined to the terminal area in which the operations are performed. The 
application of part IV is now limited to operations which come within the definition 
of a freight forwarder contained in section 402 (a). 

The formation of groups or associations of shippers has increased materially 
since enactment of part IV and may such are now in operation. Information 
received through investigations by our staff and otherwise leaves doubt whether 
there are in all instances of the bona fide nonprofit type which the Congress 
apparently had in mind in passing section 402 (c), although some of them may 
well be. Also, information developed with respect to pool-car-operations indicates 
that some of these so operate that they may be actually and substantially com- 
petitive with freight forwarders, although the operations may not come within 
the full definition of a freight forwarder. 

Operations of this nature may well expand to the point where they will have 
a serious adverse effect upon the stability of the presently regulated agencies 
upon which the general public must depend (Sixty-first Annual Report, November 
1, 1947, p. 147). 

Much attention was devoted to the services of so-called pool-car operators and 
shippers’ associations, and rulings were issued or proceedings were instituted in 
certain instances. The comments on the operations of shippers’ associations and 
agents, appearing at page 147 of our last annual report, are pertinent 
conditions which have prevailed during the period covered by this report 
second Annual Report, November 1, 1948, p. 130). 

The operations of shippers’ associations and pool-car consolidators and distribu- 
tors were discussed at page 147 of our annual report for 1947 and the possible even- 
tual adverse effect of these operations upon the regulated forwarding agencies 
was commented upon. Operations of this character, which are claimed to he 
exempt under section 402 (c) of the act, have continued to expand, and numerous 
complaints have been received from freight forwarders caused by losses of traffie 
to such operations. We have investigated a number of these operations, and in 
many instances it is difficult to distinguish between the service which a shipper 
receives from them and thet provided by regulated freight forwerders. In the 
aggregate these groups hendle a large volume of traffic. In Pacific Coast Whole- 
salers’ Association Investigation of Status (269 1. C. C. 504), we found that the 
above-named shippers’ association was unlawfully engaged in freight forwarding 
subject tothe act. The respondent association obtained an injunction in a district 
court, and the matter is now pending in the Supreme Court. 
decided, the status of such operations under the act remains in doubt, and, in the 
interim, action by us with respect to operations of this general character must 
largely remain in suspense (Sixty-third Annual Report, November 1, 1949, pp. 

32-133). 

A large part of the freight-forwarder compliance work relates to shippers’ 
associations said to be operating as freight forwarders. This phase of the work 
is in an uncertain state at present because of the decision of United States v. 
Pacific Coast Wholesalers’ Assn. (338 U.S. 689), decided February 6, 1950. There 
the Supreme Court affirmed the judgment of the district court for the southern 
distriet of California (81 Fed. Supp. 991) enjoining the requirement stated in our 
report in 269 I. C. C. 504. We had found that the Pacific Coast Wholesalers’ 
\ssociation was operating as a freight forwarder without authority from this 
Commission and admonished it to discontinue such operations. The courts held 
that the association’s operations were of the character contemplated by section 
102 (ec) (1) of the act, exempting from part IV the operations of an association 
of shippers in consolidating or distributing freight for its members for the purpose 
of securing the benefits of carload, truckload, or other volume rates. 

\ number of associations have been investigated by our staff, and in general it 
is difficult to distinguish between the service which a shipper receives from such 
an association and that provided by regulated freight forwarders. In certain 
instances former principals in forwarder businesses have been found to be promi- 
nently identified with newly established shippers’ associations. In view of the 
conclusion reached by the courts in the Pacific Coast Wholesalers’ case it is difficult 
effectively to police and deal with operations of associations claimed to be exempt 
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under section 402 (c) (1). In these circumstances, it would seem desirable to 
amend the statutory exemption, making it revocable by this Commission where 
it is found that the group under consideration is not a bona fide shippers’ associa- 
tion (Sixty-fourth Annual Report, November 1, 1950, p. 126). 

Reference has been made in earlier reports to section 402 (c) of the act, relative 
to shippers’ associations and agents. Groups and individuals purporting to do 
business within the purview of this provision are increasing in number, particu 
larly since the court decisions to the effect that section 402 (c) is not a mere clarify- 
ing provision but constitutes an outright exemption from the provisions of part 
IV of the act. Probably the great majoritv of these individuals and groups are 
bona fide shippers’ agents and associations, but this section of the act has proved 
to be a loophole through which others have engaged in operations that appear to 
fall within the definition of freight forwarding. In our view the situation would 
be improved by amending section 402 (c) to make the “exemption” revocable by 
this Commission where the individual or group under consideration is found not 
to be a bona fide shippers’ agent or association (Sixty-fifth Annual Report, No- 
vember 1, 1951, p. 129). 


Legislative recommendations 


8. We recommend that section 402 (c) be amended to make the exemption of 
shippers’ associations and shippers’ agents revocable by this Commission wher 
it is found that the operation under consideration is not that of a bona fide associa- 
tion or agent as defined in thet section (Sixty-fifth Annual Report, November | 
1951, p. 151). 

Mr. Morrow. When certain members of the Commission appeared 
before your committee on March 11 they discussed bills which are 
apparently designed to carry out legislative recommendations con- 
tained in their 1950 report to Congress. It is understood that the 
Commission will later testify on other bills before vour committee 
A~»d | hope that the impression was not left by the Commission that 
t')+y were talking about all of the bills that have been recommended 
by them, because bill S. 2713 is designed to carry out a legislative 
recommendation contained in the 1951, or Sixty-fifth Annual Report 
of the Commission, reading as follows: 

We recommended that section 402 (c) be amended to make the exemption of 
shippers’ associations and shippers’ agents revocable by this Commission wher 
it is found that the operation under consideration is not that of a bona fide asso- 
ciation or agent as defined in that section (legislative recommendation No. & 
p. 151, Sixty-fifth Annual Report of I. C. C.). 

The Commission will undoubtedly discuss the bill in the light o! 
that recommendation. As I have already said, if, in the judgment 
of the Commission, the language of the bill needs to be modified to 
carry out their recommendation we will be agreeable to any reason- 
able or necessary change. 

Based on its long study of this problem as shown by its reports, we 
would hope that the Commission could make helpful suggestions 
regarding this bill. 

After the Commission has expressed its views we will be glad to 
give your committee the benefit of any further views or comments 
which may seem appropriate. 

Getting back to the terms of the bill, the new provisions are intended 
to set up standards and criteria for determining who is entitled to the 
exemption provided by section 402 (c). The basic standards are the 
purposes of part IV and the provisions of the national transportation 
policy. The criteria which the Commission is directed to observe 
are designed to pierce the form of the organization and let the Com- 
mission look at the substance and effect of what is going on. These 
criteria are based on experience. As the law now stands, it has been 
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interpreted by the courts so that the Commission is literally stopped 
at the door. If the legal formalities of setting up an association or 
agency have been observed the Commission’s discretion ends. The 
bill will give the Commission the needed discretion to properly ad- 
minister the section. 

There are, of course, ample precedents throughout the act for 
granting this type of discretion ot the Commission. In sections 203 
(b) (8) and (9) the Commission has discretion to regulate or exempt 
motor carrier operations within municipalities or zones and casual or 
reciprocal transportation. Several provisions of section 303 of the 
act give the Commission power to exempt or to regulate certain types 
of water operations. The Commission has broad discretionary powers 
in determining what constitutes control under section 5 of the act. 
Numerous other examples could be cited. 

A brief recital of the background and purposes of section 402 (e), 
and the way in which it has worked out in practice, will emphasize 
the need for this bill. 

Section 402 (c) was written into the original Forwarder Act for a 
very good purpose, as the legislative history of the act will show. If 
it had accomplished only that purpose there would be no need for 
this bill. Unfortunately, the section has turned out to be an inviting 
loophole which has served to permit the establishment of a whole new 
and numerous class of unregulated freight forwarders. The bill will 
insure that the section is confined to its original purpose. 

The bills on which hearings were held prior to the enactment of 
part IV—S. 3665, 5. 3666, and H. R. 3684—contained no provision 
comparable to section 402 (c). The matter was never considered by 
the Senate Committee on Interstate Commerce. However, in the 
hearings before the House Interstate Commerce Committee certain 
shippers testified that there was reasonable doubt as to whether the 
act might be construed to cover their operations. 

During those hearings on the original bills the House committee 
heard testimony from several persons representing groups such as 
paper manufacturers, furniture manufacturers, meat processors, and 
similar related industries, who said that they regularly pooled their 
shipments in order to effectuate savings in freight rates. They wanted 
to be assured that their activity in shipping their own products would 
not be regulated. To quiet those fears, section 402 (c) was written 
into the act. It was not intended as an exemption, but only as a 
guide to the Commission. In reporting the bill the House committee 
said: 

Subsection (ec) fof see. 402], as bas been previously pointed out, is a clarifying 
provision rather than an exemption (H. Rept. 1172, 77th Cong., p. 7). 

No one opposed the exclusion of the type of ‘‘association’’ or 
“pool-car operator’? who was known and who made representations 
to Congress back in 1941. They were not in the transportation 
business. They did not compete with carriers of any type. This 
type of shipper activity is as old as, or older than, the common carrier 
forwarder. The courts distinguished between carrier and noncarrier 
forwarding activity in many early cases. 

So well known were these organizations that Congress did not 
bother tod efine the terms “shippers’ association”’ or ‘“‘shippers’ agent.” 
As it turned out, that was a mistake, for it is a simple matter to go 
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through the legal fiction of setting up an association or agency ar- 
rangement. A loophole of unlimited magnitude was created, and 
many persons early began to take advantage of it. 

As the appended material will show the Commission called to 
the attention of Congress the large increase in the number of associa- 
tions being formed as early as 1946. In its 1947 report to Congress 
the Commission said that the formation of associations had increase< 
“materially,” and expressed a fear that they might expand “‘to the 
point where they will have a serious adverse effect upon the stability 
of the prese ntly regulated agencies upon which the general public musi 
depend.” The Commission repeated its expressions of apprehension 
in its 1948 report. 

In 1949 the Commission reported to Congress that it had found, 
in a test case, that a so-called association was unlawfully engeged in 
freight forwarding. That order was stayed by the court. In 1950 
the Commission had to report that the Supreme Court had reversed 
its finding in the test case. This led the Commission to recommend 
corrective legislation, which it did in 1950 and again, more specifically, 
in 1951. The 1°50 recommendations were contained in the report 
of the Forwarder Bureau only. In 1951 they were carried in both the 
reports of the Forwarder Bureau and the Commission’s Legislative 
Committee. 

The test case to which the Commission referred was U7. S. v. Pacific 
Coast Wholesalers Assn. (338 U.S. 689), decided February 6, 1950 
Until that case was decided there was uncertainty as to what the law 
means. That uncertainty has been removed. We must accept the 
Court’s interpretation of the law as it stands, but we sincerely urge 
that the law is wrong. 

Until the Supreme Court handed down its decision we had relied 
on the legislative history of the act for the proposition that section 
402 (c) is not an exemption, but a clarification and a guide te th 
Commission. The Court found that the section is an exemption 
That left the Commission no discretion and no power to look beyond 
the legal form of the organization. 

Section 402 (c) is now a wide open door providing an opportunity 
for any person to engage in 8ctivities in all respects the same as freight 
forwarding save for the legal labels of an “‘association”’ or an “agent.” 
[It is not an exaggeration to say that any freight forwarder in the 
business today could revise his operations end become an “exempt” 
operetor. Indeed, as the Commission pointed out in its Sixty-fourth 
Annual Report, certain former principals in forwarder businesses have 
been found to be prominently identified with newly established ship- 
pers’ associations. Only the reluctance of the responsible elements 
of the industr y to resort to subterfuge and evade the intent of Congress 
prevents more widescale attrition of the regulated industry. 

It should go without saying that no law should contain within its 
terms the means for its own destruction. No law should openly 
invite and condone subterfuge. 

The unregulated competition which has developed under the 
law as it now stands has reached staggering proportions. The 
evasions are so flegrant and open as to make a travesty of the law 
I have in my files information sent to me by members of the institute 
showing the growth and the methods of so-called associations and 
agents over the years. Much of this information has been furnished 
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to the Commission, but as matters now stand the Commission is 
largely powerless. 

Shippers, or groups shipping thir own freight as contemplated by 
section 402 (c) would have no need to advertise their services to the 
general public. And yet many of these organizations do advertise. 
7 hey compare their ‘‘service’ ’ and their “rates” with those of regulated 
fre ight forwarders. Those are transportation terms. 

Numerous handbills issued by so-called associations have come to 
my attention. They are addressed to the general public. They quote 
rates and give routing instr uctions showing how to send freight to the 
stations of the “exempt” operator to move in his service. As a general 
rule they are careful to state that the service is for “members only.” 
That is a device which is familiar to everyone. 

In addition to handbills and advertising I have seen copies of bills 
of lading, on the standard form used by all carriers, covering shipme nts 
handled by “‘associations.”’ The association is shown as the “‘carrier”’ 
in the routing column. 

These are not obscure or isolated cases to which I refer. In the 
course of the past few years I have received complaints or information 
from regulated freight forwarders naming more than 50 different so- 
called associations or shippers’ agents. The Interstate Commerce 
Commission undoubtedly has official knowledge of most or all of those 
groups. There are only 59 regulated class A freight forwarders. 

It is childishly simple for these unregulated operators to take busi- 
ness from the regulated industry. They do not have any of the ex- 
pense of regulation. They do not have to publish and file tariffs. 
They select their shippers, their territories, and the traffic they will 
handle, and, of course, they take only the best. They operate 
between the key centers where the nucleus of forwarder tonnage is 
generated. They leave the unprofitable or undesirable traffic for 
those who are regulated and who must take it at their published rates. 

The Commission has continued to investigate complaints about 
unlawful forwarder operations, to the extent permitted by its limited 
staff. Some cases are now pending, but good decisions seldom result 
from bad law. 

At least some of those who will be within the reach of this proposed 
new law may complain about the bill. Those who have confined 
their activity to the letter and the spirit of the law have nothing to 
fear. Those who have evaded the intent of the law are not in a strong 
position to oppose a bill such as this. 

This is definitely not a proposal to catch the just and the unjust in 
the same net. Again I emphasize that there is no intent to regulate 
the activities of a ‘shipper or any group of shippers who ship their own 
freight in the manner and for the purposes specified in the law. And 
[ repeat what I said earlier, that if there is any danger that the bill 
is so framed as to interfere with bona fide shipper activity it can and 
should be modified. We are concerned with the correction of a defect 
in the law. 

We believe that the facts will show, when and if the Commission 
is authorized to get at the facts, that most of the great new crop of 
“associations” are, in fact, transportation enterprises dominated by 
individuals who have not the slightest claim to being shippers. 

In numbers, at least, the freight- forwarding industry is now about 
half regulated and half unregulated. It cannot remain that way. 

96736—52——-83 
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The advantage today is with the unregulated operator. Either a 
change should be made so as to regulate all competitive elements of 
the industry, or the law should be repealed so that everyone will be 
operating under the same rules. 

We sincerely believe and earnestly represent that this is a just and 
necessary bill. It is a bill that should be promptly passed because 
each day new inroads are made in the business of regulated freight 
forwarders by those claiming to be exempt. Unless decisive action 
is taken one of our essential common carrier transportation agencies 
will be irreparably damaged. Now, above all times, we can ill afford 
to permit such a result. 

That concludes my statement, Mr. Chairman. 

The CuarrMan. You have made all of the insertions that you care 
to make? 

Mr. Morrow. Yes, sir; I believe so. 

The CHarrMAN. Senator Bricker, do you have any questions? 

Senator Bricker. I have no questions. Itisa very clear statement, 
I think. 

The CHarrMAN. It is a very clear statement. 

Mr. Morrow. It isa very serious problem with us. It is a problem 
that I think this committee recognizes in other fields, but in our field | 
think the problem of unregulated competition is much more severe 
because the exemption means anything at all that anybody want it to 
mean. 

The CHarrMan. All right, we thank you. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday March 25, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Johnson 
of Colorado (chairman) presiding. 

Present: Senator Johnson of Calorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. ‘ 

The CuarrMan. Without objection, I will insert in the record a 
letter on S. 2713, and the attached letter. 

(The documents referred to are as follows:) 


ExcHANGE OF LerreRs BETWEEN SENATOR MaGNuson AND L. D. Jonbs 
WASHINGTON CANNERS 
Marcu 11, 1952 
Senator WarRREN G. MAGNUSON, 
Senate Office Building, Washington, D. C. 

Dear SENATOR Maanuson: It is with some misgivings we hear that you are 
proposing Senate bill 2713 on the request of the Institute of Freight Forwarders. 

fe feel that this bill is detrimental to the fruit and vegetable canners in the Stat: 
of Washington and ourselves included. If the information we have received |: 
correct, this bill would provide for strict limitation of shipper associations so far 
as it affects the operations of the freight forwarders licensed by the ICC. 

During the past years when wholesale grocers, chain stores, and other buyers 
of canned goods have changed buying habits, we have been strongly pressed 
find ways and means of forwarding less-than-carload shipments in pool cars, 10! 
only by rail but also truck and water. A couple of years ago, an organization 
made up of various canners here in this State was set up to handle this very 
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problem. This organization is called the Can-Go Shippers Association and is 
located at Seattle, Wash. The organization is managed by Mr. Steve Kipper, 
who is doing a fine work for all canners in the State who have joined the organi- 
gation. Prior to this, there was no freight-forwarding company handling canned 
goods in this area. When wholesale buyers stop purchasing from the canners in 
carload lots, it was necessary for us to try to work out with competitors pool cars 
to various points throughout the United States. This method was cumbersome 
and slow. The net result was a loss of orders for the reason that we did not get 
the buyers’ goods shipped within a reasonable length of time. 

We strongly feel if any legislation is approved restricting our association in 
any manner that it will definitely tend to reduce our canned goods market. May 
we sincerely request that this Senate bill be dropped or amended to permit the 
operation of our shipping association. 

With very kind regards, 
Very truly yours, 















































WASHINGTON CANNERS, 
L. D. Jones. 








Marcu 20, 1952. 





Mr. L. D. Jones, 
Washington Canners, Bor 30, Vancouver, Wash. 


Dear Mr. Jones: I have your March 11 letter in which you express concern 








over the implications of S. 2713. Since receiving your communication I have 
done some checking on this matter and am pretty well convinced that the legis- 
lation would have no effect whatsoever on your association. 

As I gather—both from the description contained in your letter and from an 
earlier statement I received from Steve Kipper—the Can-Go Shippers Associa- 
tion is made up of a group of canners in the Northwest who merely pool shipments 
of canned goods. The association does not go out and solicit business of all 
kinds—furniture, hardware, groceries, etc.—but, on the contrary, handles the 
products of its membership onlv. 

The bill is not intended to disrupt such practices because, in strict sense of the 
word, Can-Go is not engaging in the business of a freight forwarder. 

I have no intention of sponsoring legislation which would affect adversely an 
association such as your own. What we are trying to get at is the increasing 
practice across the country of a few individuals getting together to go into the 
freight forwarding business, but doing it in the guise of an exempt association. 
If a group is in fact engaging in the freight forwarding business, they should be 
regulated the same as any other bona fide freight forwarder. 

I am glad you wrote me on this problem. I will be on the alert when testimony 
is presented to us in favor of the bill next week. 

Sincerely, 



















































































WARREN G. Maanuson, 
Untted States Senator. 












Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1952. 

_ The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Johnson 
of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 



































STATEMENT OF WILLIAM H. OTT, JR., ON BEHALF OF THE 
NATIONAL INDUSTRIAL TRAFFIC LEAGUE 













The Cuairman. Mr. Ott, I have 10 questions on Senate bill 2713 
which have been handed to me by a member of this committee who 
was unable to be present today. How would it suit you if we inserted 
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your statement in the record as you have written it, and then you 
answer these questions or deal with them in your own way? 

There will doubtless be a great deal of repetition, but we will take 
your statement as is and then you answer the questions afterward. 
Will that be all right with you? 

Mr. Orr. My statement refers to several bills other than S. 2713. 

The Cuarrman. I mean only insofar as it refers to S. 2713 in your 
statement. 

Mr. Orr. That is the last portion of my. statement. 

The Cuarrman. All right. You go ahead until you get to that 
point and then if we may we will insert your statement on 2713 in 
the record and I will ask these questions so it will not take too much 
time. 

Mr. Orr. All right, sir. 


* * * * * * * 


Mr. Orr. I would presume and expect that the questions you wish 
to propound may have as their underlying basis the idea that the bill 
should be adopted. I will be glad to attempt to answer those ques- 
tions. 

The CuarrMan. My point is, let’s go ahead with the questions first 
and insert your statement. After you have answered the questions if 
you think your statement still should be read you may do so. If not 
we will make it a part of the record as is. 

Mr. Orr. I will be glad to answer the questions. 

The CHarrMAN. Question No. 1: The league’s position does recog- 
nize that there is a problem, does it not? 

Mr. Orr. Yes, sir. 

The Cuatrman. No. 2: If the only difficulty is over technicalities of 
language, do you not think that difficulty could be resolved in a manner 
that would do justice to all? 

Mr. Orr. I think the answer is ‘‘ Yes” and my statement so states: 
that if there can be agreement upon particular language which would 
accomplish the result of facilitating prosecution or climinating what 
may now be illegal operations, the league would be glad to agree with 
that language. 

The CuarirmMan. No. 3: Based on long study, the Interstate Com- 
merce Commission has reported that section 402 (c) has proved to be 
a loophole in the law through which certain persons are escaping regu- 
lation. If that is so, should the loophole not be closed? 

Mr. Orr. It is possible to answer that categorically other than ves 
but it has implications with which I doubt the league would agree. 
There is an exemption in the act. We believe that exemption was 
well based and we think it should be continued. 

If the exact wording of that exemption has been used or presently 
allows operations to go unregulated which under the general theory 
of the law should be regulated, some change should be made. 

The CuarrmMan. No. 4: Would you agree that the Interstate Com- 
merce Commission, based on its intensive study, is in the best position 
to draft appropriate language to accomplish the desired purpose 
without infringing on the rights of the bona fide shippers? 

Mr. Orr. Not necessarily, Mr. Chairman. The desired purpose |s 
best expressed by Congress and it should be expressed as accurately 
as possible in statutory language. The Commission will always have 
the burden of applying that standard to specify factual situations but 
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the league’s position is that the Commission’s discretion should not 
go to the extent as the bill would allow it to go—would go to the 
extent of not only determining the scope but actually denying the 
exemption in certain instances. 

The CuarrMan. If you will pick up that copy there is a comment 
following question No. 4 which you have just answered: The Com- 
mission after studying the bill has approved it with the following 
suggested change, in substitution for the language of the bill: 


(2) After hearing in an investigation instituted on its own motion or upon 
complaint the Commission shall, by order, remove the application of paragraph 1 
of this subsection to any person if it finds that the activities of such person are 
not being conducted solely for the purposes of and within the limitations specified 
in said paragraph, or that the removal of such application is necessary to carry 
out the purposes of this part and the provisions of the national transportation 
policy. In the administration of this paragraph the Commission shall consider, 
among other things which in its opinion are pertinent and relevant, the facts and 
circumstances surrounding the organization and establishment of such activities: 
the scope of the activities, geographically and as to commodities handled and 
persons served; the basis of charges, if any, for the service or services provided; 
and the extent such activities are in competition with the services of freight 
forwarders subject to this part. 


Now question 5: Do you regard the foregoing as an improvement 
in the language of the bill? 

Mr. Ort. No, sir; I do not. The league does not. We discussed 
the language proposed by the Commission in some detail in our state- 
ment as we do the language of the bill. 

The CuarrmMan. No. 6: Offhand, can you point to anything specific 


in the language I have read which would infringe upon the rights of 
bona fide shippers or groups? 


Maybe we should read that. Do you want to read that aloud? 
Senator Bricker has not heard it. 
Mr. Orr (reading) : 


(2) After hearing in an investigation instituted on its own motion or upon 
complaint the Commission shall, by order, remove the application of paragraph 1 
of this subsection to any person if it finds that the activities of such person are 
not being conducted solely for the purposes of and within the limitations specified 
in said paragraph, or that the removal of such application is necessary to carry 
out the purposes of this part and the provisions of the national transportation 
policy. In the administration of this paragraph the Commission shall consider, 
among other things which in its opinion are pertinent and relevant, the facts and 
circumstances surrounding the organization and establishment of such activities; 
the scope of the activities, geographically and as to the commodities handled and 
persons served; the basis of charges, if any, for the service or services provided; 
and the extent such activities are in competition with the services of freight 
forwarders subject to this part. 


The question is No. 6, Senator? 

The Cuarrman. Yes. Offhand, can you point to anything specific 
in the language I have read which would infringe upon the rights of 
bona fide shippers or groups? 

Mr. Orr. Not in express language but there are possibilities of such 
infringement. You will note that the Commission by the suggested 
language is given power to remove the application for either of two 
reasons: First, if it finds that the activities of the person involved 
are not being conducted solely for the purposes and within the limita- 
tions of the paragraph. That implies to me another way of saying 
that the presently conducted activities are unlawful and should be 
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discontinued and certainly if the Commission so finds there is no 
reason they should not be discontinued. 

The Commission, second, however, can also remove the application 
of the exemption on a finding that such removal— 
is necessary to carry out the purposes of this part and the provisions of the na- 
tional transportation policy. 

That is a blank check to the Commission to remove the exemption 
on exceedingly nebulous and ill-defined standards. The Commission 
conceivably could feel that the purpose of part IV and the national 
transportation policy is to concentrate all of this tonnage in the hands 
of freight forwarders. 

We think that is a wrong conception but there is no standard in 
the bill that says that is wrong and based upon that conception they 
could find that the exemption should be removed. 

The succeeding language of the Commission’s statement sets forth 
a half dozen considerations which it should have in mind in making 
one of those two findings and we think that some of those are correct 
and some are far wrong. The first one, “‘the facts and circumstances 
surrounding the organization and establishment of the activities’ 
may be pertinent if the Commission looks into the history of the organ- 
ization they are talking about and that is a pertinent investigation. 

Second, “‘the scope of the activities, geographically and as to com- 
modities handled and persons served’: It is hard to criticize that 
categorically but it has dangers. It implies that if the operation is a 
big one territorially it may be bad or good and if it is a small one 
territorially it may be bad or good. We do not believe that territorial- 
ity of operation has any bearing on whether the operation is bona fide 
or not. 

It speaks of commodities handled and we look at that having in 
mind the wording as to one commodity or homogeneous commodities 
in the bill. We do not believe that whether the forwarding operation 
deals with one commodity or perhaps deals with thousands of com- 
modities, as some of the large mail order houses may deal, is a suitable 
criterion. 

One additional consideration the Commission must have in mind 
is the basis of charge. We would agree with that. That is a proper 
consideration. One with which we certainly do not agree is “the 
extent such activities are in competition with the services of freight 
forwarders subject to the part.” 

If the forwarding consolidating activity is legitimate, is bona fide, 
and is a good basis for exemption—and we certainly strongly urge 
that it is—whether or not it is competitive with other carriers is cer- 
tainly not a proper consideration. 

Everything a carrier handles is competitive with someone—parcel 
post, mail order, air. Every movement it makes has an effect on 
some carrier in the sense that if he didn’t handle it in a voluntary 
organization somebody else would handle it. 

This language leaves the implication that if they could find that the 
voluntary exempt operation is so well set up and so effective that it 

ives substantial benefits to the operators of it and it may not be of 

enefit to forwarders it is a good thing. That conception is wrong in 
my opinion. That is a long answer to the question, but I think 1t 
sets out my views of it. 
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The CuarrMaN. It is a long question and it has many ramifications 
and parts. 

No. 7: In its report on the bill the Commission clearly recognizes 
that there are many bona fide shipper associations. It merely seeks 
the discretion to separate the bona fide groups from those who are 
evading the law. 

Do you think that the Commission can be trusted to exercise the 
discretion it seeks in a fair and just manner? 

Mr. Orr. Neither I nor the league would question the fairness and 
justness of the Commission. We do seriously question the standards 
or criteria setup in the bill or the Commission’s suggested language on 
which they are to exercise their authority. 

The CuartrMan. No. 8: Have you or has the league made any 
study to determine how many of your members, or what proportion 
of your membership, utilize the services of associations claiming 
exemption? 

Mr. Orr. I have made no such study. I know of none by the 
league but I have no hesitancy in saying that very many, in persons 
and business firms, are interested in the freedom and method of 
operation which this exemption makes possible. 

May I interpolate there to call attention to the argument advanced 
by the forwarders in earlier legislation to the effect that their services 
were necessary for the protection of the small operator, the small- 
business man, that the large-business man—take for example a large 
mail order house or a large grocery chain or whatever it may be— 
could conduct its own forwarding operations as one unit. It is 
obvious therefore that the question of numbers of people contained 
in any organization should not be pertinent. 

The small man must combine in numbers in order to get the freedom 
of voluntary forwarding which the large man can do without com- 
bination. Any interpretation which removes the benefit of the ex- 
emption based upon numbers has the effect of favoring the large 
operator and putting the small operator at a disadvantage. 

The CuarrmMan. No. 9: Have you or has the league made any 
study to determine whether such associations as have been formed 
or used by league members are entitled to the exemption? 

Mr. Ort. I know of none. I doubt that any particular study has 
been made although there are many league members who have 
intimate knowledge as to the operations of one or more such 
organizations. 

The CuarrmMan. No. 10: Would you say that more of your members 
use or rely on regulated forwarder service than use or rely on associ- 
ations? 

_Mr. Orr. I have no study on which to base my reply. My impres- 
sion would be that numerically more of them use and rely on regulated 
forwarders than on exempt organizations. 

The Cuarrman. If you care to make any corrections in your 
testimony on these points you may do so. Those are the questions. 
Now you may proceed with your testimony if you think that you 
have not covered everything in your ansewrs. That is up to you. 

Mr. Orr. I will call your attention to the fact that a good deal of 
my prepared statement on S. 2713 is devoted to a further development 
of the particular items which I attempted to answer offhand with 
relation to the Commission’s language and the language in the bill. 
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Our criticism of the criteria or lack of criteria which are given to the 
Commission in passing on the legality or illegality or exemption or 
nonexemption of certain of these operations. 

May I say this: That it seems axiomatic that the consolidation of 
freight to obtain economy in transportation is a desirable practice 
The forwarders recognize it by their testimony, the Congress recog- 
nized it when they put the exemption into the act, and there should 
be nothing now put into the law which on technicalities would make it 
more difficult to practice and to obtain those transportation economies. 

Let me read the last sentence of my statement: The witness for 
the freight forwarders appearing before this committee commented, 
“but good decisions seldom result from bad law.’ We sincerely 
believe that both the bill and the Commission’s suggestions with 
respect thereto would be bad law. 

Policing and enforcement are the answer to the situation the 
Commission complains of. No new legislation is necessary. If, 
however, the committee and Congress feel that there should be such 
legislation, we ask that the statute determine the scope of the exemp- 
tion, that the Commission’s discretion be limited to the determination 
of facts and the application of the statutory exemption to them, and 
that the criteria be definite and specific. 

No such an indefinite criterion as furtherance of the national 
transportation policy will do. 

One more admonition or comment: I direct your attention to the 
fact that the removal of the exemption, if it were to be removed, 
does not automatically confer jurisdiction or impose regulation 
There still would remain a conflict or doubt as to whether some of 
these operations presently complained of, if determined to be not 
covered by the exemption, would come under any regulation of part LV, 
because of the fact that those operations would not comply with the 
definition of freight forwarder under part IV. 

Mr. Orr. S. 2713 proposes to amend section 402 (c) of the act by 
narrowing the scope of the present exemption provided therein, that 
narrowing to be be accomplished entirely through the exercise of dis- 
cretion of the Commission. To this bill, as worded, the National 
Industrial Traffic League is emphatically opposed, primarily because 
of the indefiniteness and impropriety of the standards provided, the 
breadth of discretion given in applying those standards, and the 
possible or probable results of the exercise of that discretion. To the 
extent that the bill may be intended to facilitate the detection of or to 
prevent a violation of the present law, the league has no objection to 
it, and language designed to accomplish that result only, would have 
our support. 

The present law, section 402 (c), exempts from the provisions of the 
act (1) shippers or associations thereof, operating on a nonprofit basis 
to secure the benefit of large quantity transportation services, and 

(2) warehousemen or shippers’ agents, consolidating or distributing 
pool cars within one terminal area. The proposed bill makes no 
change in the description of the parties to whom the exemption 
relates. 

Paragraph 2 of the bill, however, gives the Commission discretion 
to remove the exemption, based on standards of consideration de- 
scribed therein; only one primary standard is provided: 


necessary to carry out the purpose of this part and the provisions of the national 
transportation policy. 
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On arriving at a decision under that standard, the Commission is 
directed to give consideration to seven subject matters: (1) the nature 
and scope of the activities in question; (2) their effect upon freight 
forwarders; (3) the good faith and intent of the operator; (4) the 
extent of competition with regulated freight forwarders; (5) the 
character or variety of commodities handled; (6) the number of persons 
participating; (7) whether the exempt operation has been such as— 
to constitute unfair or competitive practices within the meaning of the national 
transportation policy. 

The proponents of the bill, the regulated forwarders, have empha- 
sized their intent not to regulate or control bona fide operations of 
shippers, shipper groups, or shipper agents, in consolidating or for- 
warding traffic. 1 quote from the testimony of Mr. Morrow: 

I want to emphasize, strongly and emphatically, that the freight forwarding 
industry does not advocate the regulation of any bona fide shipper, or shipper 
group, or shipper agent. If the bill is not clear in that respect it should be made 
clear, either in the bill, or committee’s report, or both. 

In our opinion, however, the bill presently is not so limited, and, to 
our knowledge, there has been no statement made to your committee 
suggesting any specific manner in which its language might be modified 
so as to thus limit its effect. 

It seems axiomatic that the consolidation of freight to obtain 
economy in transportation is a desirable practice and in the public 
interest. The industrial traffic management fraternity would be lax 
in the performance of its work if it did not further such consolidations 
wherever possible. 

In the original exemption in section 402 (c), there is evidence of 
congressional recognition of that desirability, and the forwarders give 
the same recognition, saying “Section 402 (c) was written into the 
original Forwarder Act for a very good purpose, as the legislative his- 
tory of the act will show.”’ The original considerations on which the 
exemption was based still continue. The exemption itself should be 
continued in its original scope unless there be compelling evidence of 
need for change. 

The forwarders allege and criticize an unwarranted extension of the 
exemption, extension, in fact, to the point of evasion, and, as reason for 
modification, allege a damaging effect upon their own operation. Color 
is given to this claim by the Commission’s. statement of difficulty in 
drawing a line of demarcation between those exempt, and properly so, 
and those evading the law under color of the exemption. 

The league has no desire to further facilitate unlawful activities, 
but believes a large part of the question involved is one of enforcement 
and prosecution, and not of new legislation. This would require addi- 
tional funds and staff for the Commission, but is preferable to unwar- 
ranted limitation and restriction of bona fide and economic private 
consolidating activities. 

The league’s position is that, if the present exemption is too broad. 
Congress should narrow it; it is the power and duty of Congress to 
determine the existence of the exemption as a matter of policy, and to 
define its extent. The Commission’s power should be limited to an 
application of the exemption provision to varying factual situations; 
the power should not be extended, in effect, to determining the scope 
of the exemption or denying its benefit entirely. Whatever standards 
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may be set for the Commission in the law, as an aid or instruction jy, 
applying the exemption, should be definite, and the league seriously 
criticizes those proposed in the bill for lack ‘of definiteness. 

Under section 2, the Commission would have power to remove the 
exemption in its entirety, determined only by national transportation 
policy, and that discretion, of course, would be exercised on individua| 
situations—individual shippers, associations, commodities, or move- 
ments. The precedent referred to of similar power elsewhere in the 
act, for example section 203 (b) (8), is inconclusive in that such power 
there relates to, or is exercised upon entire segments of traffic, no; 
upon specific groups of persons or movements, as is proposed in the bill. 

In determining the Commission’s action under this one standard, 
national transportation policy, certain factors are set out, some of 
which seem proper, and others highly improper. Obviously, ‘the Com- 
mission, in giving any consideration to an operation, must consider its 
nature and scope, but the connotation, that dependent upon nature 
and scope, the operation may be exempt or not exempt, is improper. 
Scope includes, for example, the element of size. A small operation 
might be held exempt, and a large operation, otherwise with the same 
characteristics, not exempt. 

The next standard, the effect upon the operations of regulated 
freight forwarders, is wholly improper. Obviously, any exempt freight 
consolidation or distribution will have some effect on regulated freight 
forwarders, particularly since certain forwarders hold national operat- 
ing authorities and theoretically are authorized to serve any two 
points in the country. 

Movement by any transportation agency of any quantity of tonnage 
less than carload or truckload has some effect on freight forwarders: 
the larger the volume of the movement, the greater the detrimenta! 
effect, with the final result that mere size, rather than the character 
of the operation or the shipper involved, would determine the 
exemption. 

If voluntary, exempt consolidation is economically desirable (and 
we strongly urge the correctness of that assumption) then the 
effect upon the operations of freight forwarders is not an element to 
be considered. 

Good faith in compliance with the intent of the exemption may be 
a proper consideration, though certainly it is difficult to draw a line 
between improper evasion of the law and proper effort at avoidance 
of its impact in higher transportation charges. 

The four statements of standards, following in paragraph (2), are 
in part duplications of the three named above. The question of being 
substantially competitive with the regulated freight forwarders should 
be wholly eliminated; it has been sufficiently discussed above. 

C onsideration of a “single commodity or of homogeneous commod- 
ities’ also is improper; should the exemption apply to an obviously 
bona fide operation of a single or of a few shippers handling many 
commodities of widely varying nature, and be denied to a small group 
of shippers handling a smaller number of commodities but still of wide 
variety? 

The question of number of persons participating or benefiting cer- 
tainly should not be determinative as to presence or absence of the 
exemption, assuming the other characteristics of voluntary private 
forwarding activities are present. The last statement as to “unfair 
or destructive competitive practices within the meaning of the na- 
tional transportation policy” should be eliminated. 
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This is a blank check to the Commission to substitute its discretion 
entirely for that of Congress. In the statement of national transpor- 
tation policy, unfair or destructive competitive practices appears as 
an element relating to rates or charges and certainly should not be 
involved in this exemption situation. To what specific criteria shall 
the Commission look and on what criteria shall exempted operators 
rely if this language is added to the law? 

We understand that on March 24, the Commission directed com- 
ments on this bill to the committee, including a suggested redraft of 
paragraph 2. In connection with this redraft, we repeat our pre- 
viously expressed doubt as to the necessity of any new legislation, but 
if something in the nature of paragraph 2 is to be added to the law, 
we find serious difficulties in the Commission’s suggestion also. 

Under that suggestion, the Commission may remove the exemption 
on one of two findings: first, that the activities in question are not 
conducted solely for the purpose of and within the limitations speci- 
fied; or second, that the removal of the exemption is necessary to 
carry out the purposes of part IV and the national transportation 
policy. A finding under the first of these is equivalent to saying that 
the law is presently being violated; if such violation is presently 
occurring, the matter is one for prosecution and such finding seems 
surplusage. 

The second finding again is a blank check, not to limit the scope of 
the exemption but to remove it entirely, and not based upon considera- 
tions inherent in the nature of the exempted operation but for the 
nebulous and ill-defined concept of furtherance of national transpor- 
tation policy. Under such conditions, no exempted operator could 
rely on the permanence of his operation or make any plans with respect 
to its conduct. 

The Commission’s suggestion further sets out certain elements for 
consideration in determining action under either of the above findings: 
(1) The facts and circumstances surrounding the organization and 
establishment of the activity; (2) the scope of the activities, geograph- 
ically and as to commodities handled and persons served; (3) the basis 
of charges, if any, and (4) the extent of competition with the services 
of freight forwarders. 

Each of these, we believe, has been sufficiently discussed under the 
heading of comparable provisions in the bill, except as to the basis of 
charges, and that element we agree is proper in an investigation of 
possible illegality. We emphasize, again, however; the total impro- 
priety of the last factor, competition with the services of the freight 
forwarders. ’ 

The witness for the freight forwarders appearing before this com- 
mittee commented, “but good decisions seldom result from bad law.”’ 
We sincerely believe that both the bill and the Commission’s sugges- 
tions with respect thereto would be bad law. 

Policing and enforcement are the answer to the situation the Com- 
mission presently complains of. No new legislation is necessary. If, 
however, the committee and Congress feel that there should be such 
legislation, we ask that the statute determine the scope of the exemp- 
tion, that the Commission’s discretion be limited to the determina- 
tion of facts and the application of the statutory exemption to them, 
and that the criteria will be definite and specific. 

That is all, Mr. Chairman. 

The Caarrman. Thank you, Mr. Ott. 
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Unitep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 19852. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF CARL H. BIER, GENERAL CHAIRMAN, 
BROTHERHOOD OF RAILWAY CLERKS 


Mr. Brer. On 8. 2713, which is the pool-car provision, we have 
found people setting themselves up as pool-car operators soliciting 
customers instead of freight, and thereby eliminating the requirements 
of the regulation and getting out from under a regulation which has 
worked and is working, and is creating irreparable hardship and dam- 
age to the freight-forwarding industry. 

If we have a continued setting up of pool cars, who only operate to 
the major terminals and who only operate and can operate in the 
larger concentrated and populated areas and cities, it is going to mean 
that these forwarding companies that now try to give a “complete 
service to all communities over the whole United States will be unable 
to handle the freight on what we call off-line points and would only be 
able to handle the freight to the on-line points, the large terminals. 
They are going to have this base material that goes from on-line 
to on-line in order to be able to utilize the additional space avail- 
able for the freight from the on-line to the off-line point, the small 
community or the small city, going to the terminal of a small city at 
the other end of the line. 

If it gets to the point where all the big stores in all of the big ter- 
minals operate and use these pool cars and it eliminates from the 
freight forwarding industry that base business, you are going to find 
the forwarding industry going out of the business entirely, or going 
into that sort of arrangement, because they will be unable to handle 
the freight from the outlying terminals, because they will be unable to 
make the cars sufficiently fast to give them the daily service, or the 

regular service that they now give to the areas surrounding the major 
concentration points. 

Senator, on behalf of the employees I represent, I want to thank 
you for the courtesy of allowing me a few minutes to endorse these 
two bills. 

The CuarrmMan. We are very glad to have your testimony, and we 
thank you for your appearance here. 

Tomorrow we are going to have the International Apple Growers 
Association, the National Federation of American Shipping, Ernie 
Adamson, Pittsburgh attorney, the Waterman Steamship Lines, and 
the National Council of Private Motor Truck Owners. 

The hearing is recessed until April 1, 1952, at 10 a. m 

(W hereupon, at 12 m., the committee recessed, to reconvene at 
10 a. m., of the following day, Tuesday, April 1, 1952.) 
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Unitep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Wash ington, D. C., Wednesday, April 2, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Johnson of Colorado (chairman) 
presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuartrMan. The hearing will please come to order. Mr. 
Fred H. Tolan has to leave at an early hour. So we will call on you 
first, Mr. Tolan. 








STATEMENT OF FRED H. TOLAN, SEATTLE, WASH. 


The CHAIRMAN. You may proceed, Mr. Tolan. 

Mr. Tovan.’ My name is Fred H. Tolan, my address 1103 Smith 
Tower, Seattle, Wash. I am speaking today for the approximately 
400 people, shippers in the Northwest, no carriers, for I represent 
only the shipping interests out there, generally the small aripping 
interests. We would like to express our views on Senate bill 2713 
the shippers association forwarding bill, for we feel that there are some 
facts that should be recorded in this case which would be helpful to 
the committee and it would be very helpful to the shippers of the 
Northwest if some changes could be made in that bill. 

Specifically the way the bill is drawn—and I can say it is the 
unanimous opinion of every shippers group in the Pacific Northwest 
that has considered this matter—we think that the bill as drawn will 
kill off every legitimate shippers association 
well as the puseudo or false ones. 

I would like to get our reasons on the record in this case as to why 
we feel as we do, for Senator Johnson we feel that the purpose of the 
bill is excellent as is the purpose of S. 2518, the quick rate increase bill, 
but just as you, sir, are insisting upon standards to safeguard the West 
in that bill, we feel that adequate safeguards and standards are 
necessary in this bill to protect the legitimate operators. 

In the Pacific Northwest we pay more for freight charges than anyone 
else. Our populations are smaller. We have to buy in less than ear- 
load lots and our small shipping industries in the Northwest must be 
able to combine their less than carload lots into carloads if we are 
going to be able to market throughout the rest of the country. Today 
the whole shipping economy in the Northwest and on the Pacific 
coast is threatened by this bill which due to its catch-all phrases and 
its lack of specific standards will penalize the legitimate operator 
as well as the illegitimate operator. 

Actually, sir, we have no brief for the illegitimate operator and we 
definitely agree that the law should be arranged to take him out of the 
business, but as this law is put through, it will have the effect of killing 
the rood man. We are so concerned by it that I flew 3,000 miles at 
my own expense to be here today to give you our views on it. 

The views I am giving are the views of the Seattle Industrial Traffic 
Managers Association which are unanimously opposed to it, the 
Seattle Traffic Associations which are unanimously opposed to it, and 
veritably a host of people out on the west coast and, I have reason to 


pool car associations—as 
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believe, large sections around the rest of the country, why we are 
opposing the bill. If we are prohibited from making pool cars in 
and pool cars out of the Pacific Northwest our freight costs will go up 
approximately a dollar a hundred, for that is the difference between 
the $1—that is the difference between the less-than-carload rates that 
we would have to pay as an average or an approximation and what 
we enjoy under pool-car situation. We do not have to speculate as 
to what the Northwest has at stake. That is what these pool cars 
mean to us today. With ever-increasing freight rates, it will mean 
more to us tomorrow. There is not the slightest question in our 
minds that this bill, as it is drawn, today can effectively kill or harass 
to death every single pool-car operation from and to the West. 

If that happens, all we can do is pay less-than-carload rates the 
forwarding companies or the trucks demand, and that means reduced 
markets and higher prices for substantially everything sold within 
the Northwest now moving in pool cars. The freight forwarders 
have forced us into pool cars by their almost complete disregard of 
the freight-rate needs of the Pacific Northwest. Here are some 
examples: Right today they charge more on bracket freight from the 
east coast to Washington than they charge for the same freight to 
other Pacific-coast points. 

As late as last November, they were before the Interstate Commerce 
Commission urging that truck rates be increased 6 percent so that 
they could maintain their high freight rates. This very Congress, in 
S. 2113, gave them the right to make truck concurrence rates up to 
450 miles, yet we have sworn testimony from the vice president of one 
of the largest truck lines in the country that they are hauling for- 
warders’ freight over 2,000 miles on concurrence rates about $2 per 
hundredweight less than they are charging other shippers and, 
gentlemen, not one cent of that rate reduction has been passed on to 
shippers in the Pacific Northwest, to the best of my knowledge, and 
we check it day in and day out for our hundreds of clients. 

Today, the freight forwarder gives the California shipper four sets 
of rates east-bound, yet gives the Pacific Northwest shipper only 
two sets of rates east-bound. In spite of that and all of the other 
benefits they have, which they have not passed on to the shippers of 
the West but, instead, keep pushing for higher freight rates, they 
seek to monopolize all the profitable less-than-carload business by 
forcing shippers to use their services by a legislative process. What 
they cannot and do not obtain by the American way, lower cost and 
better service, they are trying to make up by this legislation. 

This legislation, Senate bill 2713, while stated not to apply to 
legitimate shippers associations, nevertheless is so drawn that it will 
hit every single shippers association—and I would interpose there, 
legitimate or not legitimate. I do not know one that could pass the 
“test’”’ that this bill sets up for the guidance of the Interstate Com- 
merce Commission. Not one person reading this bill can say whether 
an association is good or bad. It does not define ‘agent’’, it does not 
define “association”; it sets up a nature or scope test, yet does not 
define good or bad nature or good or bad scope. 

It sets up a single commodity or homogeneous commodity test 
yet does not say which, if either, is good or bad. It sets up a number 
of people participating tests, yet does not define whether 2 or 200 is 
good or bad or vice versa. It sets up competition with the regulated 
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freight forwarders as a test, which would mean that if there is any 
substantial competition with the freight forwarder, the shipper 
operation could be eliminated. The regulated forwarders do not 
provide any service southbound from the Pacific Northwest; they do 
not provide any service to intermountain territory or southwestern 
territory; in fact, their only decent service east-bound is into eastern 
territory—roughly Chicago and the East. A shippers’ pool, serving 
the whole United States could be condemnable under this bill as it is 
drawn if there is substantial competition into eastern territory or from 
eastern territory irrespective of its merits elsewhere. 

For those reasons, gentlemen, we are tremendously concerned in the 
West with the effect of this bill. While we can agree there may have 
been some abuses and we don’t condone them, nevertheless, we cannot 
possibly agree that this bill, as presented, is ‘anything but the worst 
type of legislation because it threatens the legitimate operations 
which are all-important to us in the Pacific Northwest. 

The Interstate Commerce Commission is so overburdened with 
work, now, that it takes as long as 5 years—and actually we have a 
case on file that is even longer than that—to get a decision from them 
today. This bill will add new burdens to their already limited staff 
and limited budget, and it gives them no clear-cut standards—in 
spite of the allegations to the contrary—by which to evalute legiti- 
mate shippers’ associations. 

Gentlemen, this bill, Senate bill 2713, will increase costs at least $1 
per hundred on the west coast on liter ally tons of on which move 
inshippers’ pool cars now both to and from that are It will serve no 
purpose other than to benefit essentially three iaeiedtiie companies 
with their wholly-owned subsidiaries or affiliates, who control about 
75 percent of the regulated forwarding company business. It will 
penalize hundreds of western shippers and goodness knows how many 
throughout the rest of the country. 

Every single shippers group that I know of on the coast that has 
considered this matter has been unanimously against it in its present 
form. I am speaking for the Seattle Industrial Traffic Managers 
Association, for the Northwest Furniture Manufacturers Association, 
and for a host of Northwest shipping and receiving industries including 
the Boeing Aircraft Co. Additionally, the Seattle Traffic Association, 
the Western Traffic Conference, and a multitude of others are opposed 
to this bill—not because they objec t to the alleged purpose of the bill 
(to eliminate pseudo forwarders) but because the bill as drawn goes 
grossly beyond the announced purpose of the bill and would penalize 
the legitimate, as well as the illegitimate operator. 

It is our sincerest belief that the public interest dictates the closest 
scrutiny of this bill and its rejection as written. The safeguard 
standards which Senator Johnson and Senator Bricker are working out 
on another bill, Senate bill 2518 (the quick rate increase bill) is the 
same excellent type of approach which should be adopted on this 
matter. There are no standards in this bill which will protect the 
legitimate shipper pool car operations. Until that is done, Senate 
bill 2713 has the almost universal opposition of every shipper within 
the West. 

The CHAtRMAN, Any questions, Senator Hunt? 

Senator Hunt. I believe not, Mr. Chairman, thank you. 
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The Cuarrman. We thank you very much. You have made a very 
clear-cut statement and we appreciate your coming here. 

Mr. Totan. Thank you very much, Senator Johnson. 

(Subsequently, on April 2, the following telegrams were inserted in 
the record of the hearings:) 


TELEGRAM From J. C. DuRKIN, PRESIDENT, NIAGARA Motor Exprgss, 
Syracuse, N. Y. 


Syracuse, N. Y., April 1, 1982. 
Senator Epwin C. JOHNSON, 
Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D. C.: 

We wish to go on record opposing Senate bill S. 2713 in reference to regulation 
of freight forwarders. Do not feel that resolution of American Trucking Associa- 
tions committee favoring this legislation represents feeling of the industry. 

J. C. Durkin, 
President, Niagara Motor Express. 





TELEGRAM From J. J. McGeary, LANCASTER TRANSPORTATION Co., 
LANCASTER, Pa. 
LANCASTER, Pa., April 1, 1952. 
Hon. Epwin C. JoHNson, 


Chairman, ICC and Foreign Commerce, 
United States Senate, Washington, D. C.: 


Action by American Trucking Associations in a motion made by Mr. Sutherland 
and seconded by Mr. Davidson on bill 2712-2713, 6801-6802, does not represent 
our position. We are opposed to the passage of any bills that would affect the 
present standing of consolidators to the extent of putting them out of business. 


LANCASTER TRANSPORTATION Co., 
J. J. McGeary, General Traffic Manager. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrmMan. Mr. W. M. Cheatham of Macy’s San Francisco. 


STATEMENT OF WILLIAM M. CHEATHAM, TRAFFIC MANAGER, 
MACY’S SAN FRANCISCO, AND PRESIDENT, WESTERN TRAFFIC 
CONFERENCE, INC. 


Mr. Cueatruam. My name is William Cheatham. For the past 6 
years I have been traffic manager for Macy’s San Francisco, San 
Francisco, Calif., which is a general retail department store. 1 am 
also president of the Western Traffic Conference, Inc., a nonprofit 
California corporation of retail stores on the Pacific coast; we have 
92 members store in that organization. I have been instructed by 
the board of directors of the Western Traffic Conference to express 
the views of the conference. 
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I am here today to represent first, my company, and the affiliated 
stores in the R. H. Macy Co., Inc. group, end second, the Western 
Traffic Conference. 

I have also been asked to represent the Retail Traffic Conference 
of Oakland, Calif. 

May I present my firm’s position in regard to this bill; this is also 
the position of the Western Traffic Conference and of the Oakland 
Retail Traffic Conference. 

First: We are opposed to Senate bill 2713. 

Second: We believe that the Interstate Commerce Act, in part IV, 
gives the Interstate Commerce Commission all of the authority it 
needs to remove from the transportation field any shippers group 
which does not fall specifically within the exemption of section 402 (ce) 
as now provided. 

We are opposed to this law, because as this bill is written, it virtually 
sounds the death knell of shippers associations and pool cars. Its 
provisions are so broad and all-inclusive that regardless of how an 
association operated, it could not survfve under the provisions of this 
bill. It is my understanding that this bill was introduced at the 
request of the commercial freight forwarders; possibly the wording 
was even suggested by them. Regardless of who suggested the word- 
ing, it is only a matter of time—ard a very short time, in my opinion— 
until every shippers’ group and pool car operation in the Nation will 
be a thing of the past. 

The literal application of this bill, as written, so confusing and 
uncertain that no shipper, or group of shippers, can be confident that 
they are operating legally. Indeed, I do not know of a single group 
of shippers which can pass the test of this bill and continue in operation. 
May I take just a moment to examine some of the provisions of this 
bill. 

Take for example the phrases: 

“Their effect upon the operations of a regulated freight forwarder,” 
and ‘‘As bearing on the foregoing coasiderations, due weight shall be 
given to the questior of whether or not the involved activities are 
actually and substantially competitive with the operations of the 
regulated freight forwarders.” 

I do not know of an association now operating, or of a manufacturers 
pool car service, which can claim exemption if they must not be 
competitive with the freight forwarders. Indeed, the very nature of 
the shippers associations is to take out of commercial transportation 
the less-carload shipments of its members. Just what is the specific 
meaning of ‘“‘actually” and “substantially”? as used in this phrase of 
the bill proposed. 

I am further confused by the phrase: 

“Whether or not they are limited to the handling of a single com- 
modity or of homogeneous commodities.” 

Does this mean that pooling of single commodities might still be 
exempt—if by some chance it hurdled the “actually and substantially 
competitive” clause? 

There is already much confusion as to the definition of homogeneous 
commodities, and we wonder whether it means, for example, ship- 
ments for an industry, possibly the retail department store industry. 
] am interested in that industry and we do not know whether we 
would be exempt or not. 
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And then, what is the test for ‘the number of persons participating 
in or benefiting from the activities.” Is it 2 persons, or 5; or 50? 
Will it vary from industry to industry? 

We find that our manufacturers pool cars may have from 2 to 20 
or more ultimate consignees to make the necessary weight for a car- 
load shipment. Will manufacturers pool cars be exempted under this 
provision? Unfortunately for my firm in San Francisco, and for the 
west coast retail industry, the major portion of our tonnage originates 
in territories served by the freight forwarders. So our pool cars and 
shipper association cars operate principally from these points, in 
direct competition with the freight forwarders. Is it any wonder why 
I am here in opposition to this proposed law? 

I am, of course, aware that the Interstate Commerce Commission 
has requested clarification of the provisions of exemption from regula- 
tion in part IV of the act, specifically in connection with section 402 
(c). The Commission had good grounds probably for asking for 
clarification. I find it hard to believe that they had in mind such 
broad legislation which is singularly lacking in setting up clear-cut 
definitions of exemption. 

Further, I refuse to believe that the Commission had in mind 
having to administer a law, the wording of which was drawn by an 
industry it must, to a large extent, govern. 

Throughout its entire existence we know, and indeed the very 
purpose for which it was created, the Commission has striven to 
protect the shipping public. But this bill does not protect the 
shipping public. It protects only the freight forwarders. If this bill 
becomes law we will expect the Commission to act fairly and protect 
the shipping public. Possibly it could, if all action were left to the 
Commission on its own motion. Certainly, open and flagrant violu- 
tions should be prosecuted on the Commission’s own motion, and in 
this we are in sympathy. But the Commission will be forced to act 
also on complaint against any pooling or shipping group. And | 
charge that the freight forwarders will waste no time in filing such 
complaints. Once a complaint is filed, the Commission can do nothing 
but consider whether or not a shipping association is competitive, how 
many persons in the group is too many, whether or not a single or 
homogeneous commodities are involved—without a single clue in the 
act to govern its decisions. 

We believe that the elimination of the shipper association and pooled 
shipments will have the effect of creating a monopoly for the handling 
of small shipments, that is, less carload freight. This monopoly 
will be confined to a few large forwarders now in existence, and we 
believe that it will force many small consolidators and pool-car 
distributors out of business. Every day we hear of action taken by 
the Government to break up monopolies, yet we see in this bill a real 
effort on the part of a few freight forwarders to establish one. We 
ask the committee to consider whether or not they are putting the 
burden of creating monopoly upon the Interstate Commerce Com- 
mission with the provisions of this bill. We think that this bill, 
should it become law, will create a transportation juggernaut which 
will monopolize the transportation of the Nation’s small shipments, 
something which is entirely repugnant to our much publicized Ameri- 
can way of life and business. 
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I want to repeat, no group or association of shippers can live under 
such abortive legislation. It appears to be discrimination and class 
legislation. It will, at one stroke, do away with the rights of shippers 
to forward their freight as they wish, utilizing the mode of transpor- 
tation which best suits their needs. 

Please consider also the effects on American business if this bill 
should become law. 

For many years American industry has depended on its traffic man- 
agers to pool its freight to take advantage of the lowest possible trans- 
portation charges. To take away this privilege will be devastating. 
Is the traffic manager in American industry to be in constant fear of 
violating the law if he pools his small shipments with those of others, 
denying it to the freight forwarders who are in a position to handle it? 

My own company, Macy’s San Francisco, instructs me to make 
special efforts to pool our shipments with those of others. In nearly 
every instance, due to the location of resources, this traffic could be 
handled by any one of 8 to 10 freight forwarders. Through these 
pooling arrangements we save substantial sums in freight charges. 
Macy’s San Francisco are also members in several shippers associ- 
ations now exempt under section 402 (c), and move millions of pounds 
of freight through them at costs substantially lower than we would 
incur by the use of freight forwarders. 

In our own shipping associations we pay only for the cost of the 
transportation rendered. The service is good, in some instances 
better than that of the forwarders. If these associations fold up, as I 
believe they will, what can the forwarders offer that we did not have 
before, other than higher costs. 

Shippers pool cars and association cars have saved millions of dol- 
lars in freight charges for western shippers and receivers, as they have 
throughout the Nation. I estimate that the passage of this bill will 
ultimately cost the Nation’s industries millions of dollars in increased 
freight charges, that the profits will go into the hands of a small group 
of freight forwarders, with no increase in revenue to the underlying 
rail carriers who so desperately need it. 

We estimate that the increased cost to the R. H. Macy Co., Ine.— 
and that is through six stores, by the way—will be in excess of $150,000 
per year; the cost to our San Francisco store, $25,000. 

Please consider for a moment what such increases in freight rates 
will mean to firms which are operating under the regulations laid down 
by the Office of Price Stabilization. Our base prices were calculated 
while we were using shipper association and pool cars. While we do 
not think we can absorb the increased costs we will be faced with if our 
pooling arrangements and association cars are destroyed, we have 
been advised by the OPS that we can expect no relief from increased 
freight charges in the foreseeable future. 

I have noted that Mr. Giles Morrow, representing the freight 
forwarder industry has stated that the freight forwarding industry 
does not advocate the regulation of any bona fide shipper, or shipper 
group, or shippers’ agent; that if the bill is not clear in that respect 
it should be made clear, either in the bill, or the committee report, 
or both. It is his contention that the bill sets up standards for deter- 
mining who is entitled to the exemption. 

Close study of Senate bill 2713 is, however, so loosely drawn and 
vague that there is nothing specific in it. Mr. Morrow further states 
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that it should go without saying that no law should contain within its 
terms the means for its own destruction. We believe that this bill has 
those qualifications. 

I said in my opening remarks that I believed the Interstate Com- 
merce Commission had ample authority to remove illegally operating 
shippers associations. I think that its action in the Hopke cas; 
(FF 200), will prove this point. Furthermore, I think that if the 
Interstate Commerce Commission had adequate funds and personne] 
it could do the job it should in policing this field of exemption. 

We fear that the freight forwarders, in spite of their protests 
through their spokesmen, Mr. Morrow, that there is no attempt to 
do away with legally operating associations, will move rapidly 
toward the destruction of all shipping groups, under the catch-all 
provisions of this proposed bill. I have just seen a copy—which was 
yesterday—of a_ bill which is proposed for a substitute for the one 
under consideration. While I have not yet had time to make a 
thorough study of this bill, or to discuss it with others of the groups 
which I represent, I do not believe that it will set up the standards 
which the ‘Commission should have to guide it. Additional time 
should be granted for study and consideration of this substitute bill 
before it is reported, should your committee put it on the docket 
for consideration. 

In conclusion I submit to you that the bill, Senate bill 2713, is 
designed to do nothing to protect the shipping public, and those who 
ultimately pay those charges, and by that I am sveaking of the people 
who finally purchase the merchandise; that it is discrimination and 
class legislation; that it will tend to, if not actually create a trans- 
portation monopoly. 

I urge this committee to disapprove this bill. 

The CHarrMan. We thank you, Mr. Cheatham. 





(The following statement was submitted for the record by Mi: 
Elisworth of the Utah Citizens’ Rate Association during the course o! 
the day’s hearings: ) 


STATEMENT OF Morris ROSENBLATT, PRESIDENT, STRUCTURAL STEEL & Force 
Co., PreEstpENT, Uran FREIGHT ASSOCIATION 


Senate bill 2713 is entitled “‘A bill to amend the Interstate Commerce Act, as 
amended, to provide more definite standards for determining who is entitled to 
exemption from part IV of said act as an association of shippers or a shippers’ 
agent.’ This bill might better have been entitled “A bill to prohibit any shipper 
or group of shippers from consolidating his or their own freight so that freight 
costs to the shippers will be as high as possible and profits to the freight forwarders 
as great as possible.” 

This bill was sponsored by the Freight Forwarder Institute, and has for its 
purpose, not the clarification of the status of shipper associations, but the elimi- 
nation of shipper associations. It represents a further encroachment upon small 
business in its constant struggle to reduce costs and increase efficiency. 

There is no need for any further legislation to accomplish what is set forth as 
the object and intent of this bill. The general structure of shipper associations 
has been thoroughly investigated as a result of the proceeding of the Interstat« 
Commerce Commission known as Ez parte 160. This investigation, together wit! 
its subsequent court test before the Supreme Court of the United States, was 
concluded less than 3 years ago. The Commission presently has the power to 
investigate shipper associations from the standpoint of determining whether they 
come within the exemption presently granted in subsection (c), section 402 of the 
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Interstate Commerce Act, and has for its guidance the standards set forth in the 
Ex parte 160 investigation and the subsequent court decisions. 

An analysis of the accomplishments of the association of which we are a member 
reveals a great many benefits therefrom, both to the transportation systems 
and the shippers of this country. The Utah Freight Association has paid very 
substantial amounts in freight charges to the railroads of the United States. 
This revenue contribution, in a large part, is not revenue which would have 
otherwise accrued to the railroad carriers through the operations of freight for- 
warders. A majority of the freight presently moving in the consolidated cars of 
our association would otherwise move via truck carrier. We as shippers who 
pay the bill when rail freight rates are increased, feel very strongly that in times 
such as these when rail carrier revenues are constantly being dissipated through 
inroads by the motor carriers and increasing operating costs, anything which can 
be done by the shippers to bolster the financial position of the railroads is of the 
utmost importance to the economy and security of this country. The railroads 
themselves fostered the establishment of our association through the publication 
of mixed carload privileges and all commodity rates which can be used readily 
in this area only by such associations. The success of this attempt on the part 
of these railroads to return traffic to the rails can be readily observed by looking 
at present rail freight payments from our association. 

Another benefit realized by the shippers in our association through consolidating 
our own freight with our own organization lies in the great flexibility available 
for according special handling to any or all shipments from the standpoint of 
preventing damage and loss and rendering special handling and services to our- 
selves not available from common carriers. Certainly, in a period of critical 
shortages of vital materials, any effort to lessen loss through freight damage is 
commendable. In our association, we as individual members can control our 
own freight and its handling very nearly as closely as we can control it in our 
own warehouses. 

Additionally, we most certainly do not want to overlook the very real benefit 
to ourselves in reduced freight costs. This is especially significant to shippers in 
Utah. We have long been on the highest freight-rate peak in the United States. 
This fact coupled with successive percentage increases with their resultant penalty 
to the long-haul shippers has resulted in a level of freight rates which is almost 
prohibitive. Our association has succeeded in substantially reducing the costs 
on less-than-carload-lot shipments to the members. Certainly it is not just to 
remove the means whereby small business can compete with large chain organiza- 
tions in reducing freight costs through the moving of merchandise at carload 
rates. The association of shippers only does for its members what the large 
shipper can do for himself. It permits the individual member to consolidate 
his freight in conjunction with other small shippers to secure the benefits of 
carload rail rates. 

In the case of the Utah Freight Association, we must remember that the econo- 
my of the intermountain empire is basically one dependent on wholesalers dis- 
tributing from central points such as Salt Lake City through the surrounding area, 
Prior to the organization of the Utah Freight Association, increased transportation 
costs were making it more and more difficult for ourselves and other wholesalers 
to compete with eastern manufacturers, who by employing a manufacturer’s 
representative, could accumulate many small orders to be shipped into this ares 
as a carload which are subsequently distributed to the individual purchasers. 
This program completely by passes the wholesale organizations so vital to this 
area, 

The Utah Freight Association, in essence, does this in reverse for its members 
accumulating many small orders in the East for consolidation into carloads. 
The resulting reduced costs have enabled us more successfully to compete with 
the larger eastern suppliers and manufacturers who are invading our trade area. 

It is manifestly unjust to penalize the consolidated or pool cars of small firms 
through legislation while the large firm can continue to secure the benefits of 
individually consolidated cars. We do not ask the committee or the ICC to 
attack the operations of the larger firms; we merely ask that the small firm be 
permitted to meet on an equal footing, so far as freight costs are concerned, the 
consolidation efforts of the large business. 

We should like also to point out that on May 30, 1952, the scale of rates pre- 
scribed by the Interstate Commerce Commission in Docket 28300 becomes 
effective within the entire area, Denver, Colo., and East. This uniform scale of 
class rates is very substantially lower than that previously applicable and, since 
the benefits therefrom do not extend to Utah, will permit firms located in Denver 
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to further invade our trade area. Our association affords that only means whereby 
we can meet this competition and protect our industry. The savings in freigh 
costs which we now realize will tend to offset the freight-rate discriminatio: 
produced by the Docket 28300 adjustment. 

There is no doubt that if our association were forced to stop operating we would 
be seriously hurt in our efforts to continue in business through these periods of 
increased costs. The members of this association ask no special favors but wish 
only to be permitted to continue handling their own merchandise in the most 
economical manner possible. 

The sponsorship of this bill by the Freight Forwarder Institute, in and of itself, 
is indicative of the results which the freight forwarders hope to obtain through its 
passage. 

If we are now to inspect the wording used in this bill we can readily see that the 
standards which are supposedly set forth in determining who is entitled to exemp- 
tion from part IV regulation freight forwarders, are so loosely defined that the 
filing of complaints by the freight forwarders would almost certainly result in th 
elimination of all shippers associations. There is no doubt that passage of thi; 
bill would immediately result in the filing by the freight forwarders of forma! 
complaints against every shipper association in the country with irrepara}|: 
damage to these organizations and their members. 

To illustrate, the proposed bill states “In the administration of this paragraph 
the Commission shall consider, among other things, the nature and scope of thy 
activities in question; their effect upon the operations of regulated freight for- 
warders; and whether or not the activities are conducted in good faith.” We 
submit that this terminology is so broad that its interpretation depends onl) 
upon the whim of the Interstate Commerce Commission. For example, we mizght 
say that any shipment moving in our association pool car would have an effec! 
upon the freight forwarders since theoretically all such freight could be handled 
by freight forwarders in absence of our association. Thus, the mere fact that the 
association is in existence and does consolidate freight for its own members could 
within the terms of this bill, be construed as a sufficient reason for denying the 
exemption presently accorded by the Interstate Commerce Act. 

The bill continues as follows: ‘‘As bearing on the foregoing considerations, 
(1) due weight shall be given to the question of whether or not the involved 
activities are actually and substantially competitive with the operations of regu- 
lated freight forwarders (2) whether they are limited to the handling of a sing! 
commodity or of homogeneous commodities (3) whether or not the number of 
persons participating in or benefiting from the activities in question is such as | 
justify removal of the exemption.”” The numbering is our own, and not part of 
the bill. 

If we conside~ (1), we again come to the conclusion that any freight moving 
in our pool car is competitive with freight forwarders. No statement is made as 
to how much or how little freight will be considered competitive with freight 
forwarders from a quantitative standpoint. 

Restriction (2) deals with the type of freight handled in poo] cars. The impli- 
cation is that associations might be treated more favorably if they handled only 
a single commodity rather than several commodities or many commodities. 

Again the associations are not given any standard to meet but are left at the 
discretion of the examiner. In an economy such as that existent in the State of 
Utah, it is an impossibility for a shipper to consolidate only a single commodity 
We are essentially a jobbing area with wholesale houses as the principal members 
of our association. Any one of these wholesalers may handle several thousand 
different items. Are we then to say that this member can consolidate only one 
of these items in a pool car, or only 5 or only 500 of these items? It is obvious 
that as a practical matter our association must not be limited in the differen! 
types of merchandise which can be consolidated. 

Restriction (3) deals with the number of persons participating in or benefiting 
from such activities. Again no standard is set forth but merely that consideration 
must be given to the number of persons participating. The implication here is 
that the fewer members participating the better the freight forwarders like i. 
What, in the light of this restriction, is the proper number of members for such 
associations? An association cf the two lareest shippers in the United States 
could handle many, many times as much freight as an association of 500 smal! 
shippers. Obviously, in order to consolidate carloads of freight, enough shippers 
must associate themselves to produce carloads of freight. ur own association 
is limjted by our bylaws to only 50 members. Again, it is an impractical view- 
point to limit such memberships to the point that the consolidation itself is 
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impossible. We might here again point out that our association permits us smal] 
shippers to do collectively what large shippers can do single-handedly. 

Shipper associations are presently controlled by the limits set forth in I. C. 

Ex parte 160, as approved by the Supreme Court of the United States. They ace 
be bona fide ‘associations consolidating freight only for their members, not holding 
themselves out to the general public. All operations must be conducted on a 
nonprofit basis, and the Commission presently has the power, in the event our 
association is not properly conducting its operations, to investigate us and rule 
that we are not exempt from part IV of the act. As pointed out before, our 
association is making substantial contributions to the welfare of the rail carriers 
as well as the truck carriers delivering freight to the consolidation point, and above 
all is enabling us small businesses to survive the ever-increasing burden of high 
freight rates. 

The freight-forwarder industry has already shown a callous disregard for the 
needs of the Intermountain Empire. Hundreds of freight-forwarder freight rates 
are presently effective to the Pacific coast on a substantially lower basis than are 
effective to our territory. The freight forwarders are not subject to the long-and- 
short-haul clause of the Interstate Commerce Act and thus, even at forwarder 
distribution points such as Salt Lake City, substantially higher freight rates can 
be and are published than at California points. Our association affords us relief 
from this extremely inequitable situation. 

Freight forwarders have no operating equipment of their own but utilize existing 
common-carrier services. In many cases, because of their bargaining position, 
the freight forwarders pay less on a contract basis for the same transportation 
service than do we shippers in our associations who pay published rates. It is 
difficult to see, therefore, where these organizations can justify the elimination of 
shipper associations in an economy so dependent on rail and truck transportation. 
Certainly, we should not squeeze small business or reduce rail revenues in order 
to fatten the profits of the freight-forwarder industry. 

It is our opinion that shipper associations do not fear any legitimate attempt on 
the part of the Interstate Commerce Commission to determine whether they are 
operating within the exemption presently set forth in the Interstate Commerce 
Act. Ne2ther do we fear any legislation which establishes standards of conduct for 
shipper associations that does not have for its object the elimination of these vital 
activities. We do very much fear and resist any form of legislation sponsored by 


the freight forwarders which has for its purpose an obvious attempt to prohibit 
completely the functioning of our association. We feel our association in its way 
contributes equally to the success of our economy with the freight forwarders, and 
it is no more justifiable to legislate the small shipper out of business than it would 


be to legislate the freight forwarder, the motor carrier, or the railroad out of 
business. 


The Cuarrman. Mr. W. M. Maddox, Property Owners Committee. 
He was not here this morning. 

Mr. Culpepper, I understand, is going to take his place. 

Mr. Cutrrpper. Mr. Senator, I ‘would like very much to make a 
short statement. I have time assigned for Tuesday and I would like 
very much to go ahead now and present my statement; and I would 
like to ask, as a matter of courtesy to a friend of mine who has asked 

bers for time, that he be allowed time on Tuesday. That is Mr. Mitchell 
sand of the Memphis Freight Bureau. 

ies The CuarrMan. We will try to work that out. How much time do 
cael you want this morning? 

Mr. Cuupeprer. Fifteen minutes will be all right for me. Mr. 
fiting Mitchell has been trying to get time before the committee. If I go 
ae ahead and take this time now, I would like to ask that time be assigned 
ke it. to him next Tuesday. 
such The Cuarrman. We want all the testimony we can get in. 
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STATEMENT OF C. B. CULPEPPER, SECRETARY, ATLANTA FREIGHT 
BUREAU 


Mr. Cutpreprer. My name is C. B. Culpepper. I am secretary of 
the Atlanta Freight Bureau, a nonprofit association of shippers 
and receivers of freight in the Atlanta, Ga., area, which was organized 
in 1902. I would like to deviate from this written statement to state 
that we were in existence long before there was any thought of offering 
our members a consolidation of freight into carload movements, and 
it is only one of the many valuable services which we undertake to 
offer our members. We started this 2 years ago, and before that time 
we offered them various services. This organization renders to its 
members general traffic and transportation service and bases the cost 
of these services to its members on the actual cost of operation. 
Among the services rendered are securing rate adjustments, preparing 
required rate statements, quotation of published freight rates, auditing 
of paid freight bills, filing and collection of overe harge claims, assistance 
in collection of loss and damage claims, and legal advice regarding 
traffic and transportation matters. 

In January of 1950 the bureau inaugurated solely for the benefit of 
its bona fide members freight- consolidating services out of New York 
and Chicago. This service provides for the consolidation of less-than- 
carload shipments at these two points into carloads and the movement 
of such shipments in carloads into Atlanta, Ga, for delivery to such 
bona fide members. 

Rates and charges for this service have been established which 
reflect actual freight charges from origin to destination based on the 
carload all-commodity rates between such points plus only the actual 
overhead expense incurred in the consolidation of the freight at 
origin and the unloading and delivery of such freight at destination. 

No profit is made on the operation and no large-salaried executives 
or employees have been hired for use in this operation. 

Since the inauguration of this service we have moved out of Chi- 
cago and New York approximately 650 carloads of freight for our 
members and have saved such members considerable money because 
of the difference between the less-than-carload and less-than-truckload 
published rates and the rates which we are able to offer our members 
through the application of the carload rates on such commodities 
plus our actual cost of operation. 

This is a bona fide service offered only to our members, nearly all 
of whom were members of the Atlanta Freight Bureau long before 
our consolidation service was inaugurated and to all of whom we 
offer the other traffic and transportation services enumerated above. 

Senate bill No. 2713, if enacted into law, would place in jeopardy the 
continuation of this legal and logical service to our members. By 
mandate this legislation forces the Interstate Commerce Commission 
to give consideration to several important items that we feel would 
unfairly force the Commission to eliminate our organization from those 
persons entitled to exemption from part IV of the Interstate Com- 
merce Act. 

I would like to interpolate there to say that this applies to the 
substitute bill offered by the Commission, of which we have a copy, 
and the terms of which are in no sense in modification of this, or mak- 
ing it the least bit more lax. For instance: 
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1. We admit that our consolidating service affects the operation 
of regulated freight forwarders. 

2. We admit that this consolidation service is substantially com- 
petitive with the operations of regulated freight forwarders. 

3. Some 200 of our members use and benefit from our consolidat- 
ing service. 

4. The commodities which we handle are in no sense homogeneous. 

As stated above, this bill, if enacted into law, would make it obliga- 
tory upon the Commission to consider these features; and the bill 
implies that if any or all of these conditions existed it could and should 
find that consolidating services such as my organization now offers 
its members would “constitute unfair or destructive competitive 
practices within the meaning of the National Transportation Policy.” 

When the Congress was previously considering the legislation to 
regulate freight forwarders, Mr. E. L. Hart, former secretary and 
traffic manager of the Atlanta Freight Bureau, maintained at Senate 
hearings that freight forwarders were in effect nothing more than 
shippers; and we have consistently maintained this position, even 
though they have now been regulated under section IV of the Inter- 
state Commerce Act. 

We have no objection to the Interstate Commerce Commission 
having authority to refuse permits or certificates to any organization 
or person who through subterfuge or any other channel violates the . 
letter or the spirit of the Interstate Commerce Act; but we claim that 
it is an inherent right of individuals through an honest, bona-fide 
association to avail themselves of the privilege of consolidating their 
freight at any point and moving it in carloads for the purpose of 
effecting savings in time and money. We further claim that it is a 
transgression of the constitutional rights of our members to even 
place in jeopardy their opportunity to voluntarily consolidate their 
freight and move it by whatever agency they desire. 

A representative of the Freight Forwarders Institute has previously 
stated to your committee that this bill is not designed to “regulate the 
operations of any shippers or shipper group which are conducted 
within the real meaning and intent of the exemption.’”’ The wording 
of the bill does not bear out this statement, for this bill is so framed 
that any shipper, group of shippers, or nonprofit organization oper- 
ating for its members could be deprived of the right to operate a con- 
solidating service simply because in the opinion of the Commission 
they offered competition to the regulated freight forwarders. 

In the last paragraph on page 9 of his prepared statement the 
general counsel for the Freight Forwarders-Institute says [reading]: 

In numbers, at leasi, the freight-forwarding industry is now about half-regulated 
and half-unregulated. It cannot remain that way. The advantage today is with 
the unregulated operator. Either a change should be made so as to regulate all 
competitive elements of the industry or the law should be repealed so that every- 
one will be operating under the same rules. 

We have claimed all along that the so-called freight forwarders 
were merely shippers, and we still insist that probably the better way 
to serve the transportation economy of the Nation would be to treat 
them as such and, in place of seeking to subsidize these forwarders, we 
should repeal all laws regulating them and let them again assume their 
true place in our traffic economy—that of mere shippers. 

The.CuarrMan. We thank you, sir. 





1310 DOMESTIC LAND AND WATER TRANSPORTATION 


Mr. Cutpeprer. Well, I thank you, sir. I wish to emphasize 
what I said applies to the modified bill as suggested by the Interstate 
Commerce Commission. 

The CHarrMANn. We are glad to have your views. 





The CuarrMan. Without objection, I want to insert in the record 
the following statements: 


STaTEMENT OF Evtmer T. ScHEUERMANN, SEcCRETARY-TREASURER, Dayton 
Suppers’ AssociaTION 


My name is Elmer T. Scheuermann. I am secretary-manager of the Dayton 
Retail Merchants’ Association and secretary-treasurer of the Dayton Shippers’ 
Association, both of the city of Dayton, Ohio. 

The Dayton Shippers’ Association, Inc., is incorporated not for profit, under 
the General Corporation Act of the State of Ohio. The membership of this 
association is comprised of the following nine retail outlets: Donenfeld’s, Inc., 
Elder & Johnston Co., Gallahers, The Home Store, Leakas Furriers, Inc., 
Metropolitan, Ray’s, Rike-Kumler Co., Thal’s, Inc., and the purposes of said 
corporation are as follow: 

1. To procure the pooling, consolidating, transportation, and distribution of 
merchandise for its members on a nonprofit basis in carload, truckload, or other 
consolidated quantities. 

2. To procure for its members a more prompt and efficient distribution of their 
merchandise or products. 

3. To develop and promote interchange of ideas, methods, and information 
concerning traffic and transportation matters. 

4. To encourage and support the establishment and maintenance of fair and 
equitable handling, transportation, and delivery of merchandise. 

5. To promote cordial relations between shippers and common and contract 
carriers, and owners of transportation equipment. 

At the direction of the board of trustees of the Dayton Shippers’ Association, 
I am here today to voice our opposition to Senate bill 2713, which would amend 
the Interstate Commerce Act with regard to those entitled to exemption under 
section IV of said act. 

The supplement to section 402-C is apparently written with the intent to 
destroy shippers’ associations, in that the Interstate Commerce Commission, 
through this loosely written bill, could determine the basis as to whether the 
exemption is to be granted. 

In regard to the service which has been improved through shippers’ associations, 
it is clear that the importance and advantages of better service would certainly 
be in jeopardy. This would be true not only due to the fact merchandise would 
be moved via numerous carriers in small lots but, also, that lack of competitive 
interest in providing efficient service would be very pronounced. This would 
be particularly true in the retail industry inasmuch as a high percentage of the 
merchandise, moving via our New York to Dayton operation, is in the ready- 
to-wear field, and it is in these lines particularly that service is a paramount 
factor in the ultimate sale to the consumer. 

Relative to the effect that this legislation would have on prices, we Must assume 
that the Defense Production Act, due to expire in June of this year, will be 
renewed for at least another year. This would force any increased transporta- 
tion costs to be absorbed by the retailer, as price-listing charts under CPR 7 
do not allow for adjustments in transportation costs. It should also be re- 
membered that many items in retail stores are sold as a service to the consumer 
and bring very low over-all margins, which could result in the disappearance of 
this type merchandise from department store shelves. 

Through the use of one hauler the problem of local delivery, local traffic prob- 
lems, and confusion is greatly alleviated, in that merchandise from a certain 
area is delivered to our docks by one delivery company and at a time designated 
by the receivers so as to assist their personnel in properly receiving marking, and 
processing merchandise to the selling floors. In the event such merchandise came 
in at different times of the day, operating budgets would have to be revised 
upward, as the cost of handling in each individual store would be increased. 
This holds true regardless of the size of the retailing outlet. Also created by 
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ineffective and numerous deliveries, would be a more difficult inventory control 
problem which is extremely important to stores, not only in keeping their mer- 
chandise current but to hold such inventories commensurate with the present 
everyday changing conditions. 

For a number of years there has been in effect an all-commodity rate, which 
we believe was established for the use and benefit of the general public. It is 
our conviction that a shippers’ association is one of the vehicles through which 
these commodity rates can be used to benefit the general public and consumer. 
As a matter of fact, we feel this is the only way that all commodity rates could 
be beneficial, particularly in communities of our size. 

It is our sincere belief that this bill would again place more control over the 
operations of private business and would certainly further complicate the admin- 
istration of the Interstate Commerce Act and additionally burden the admittedly 
overworked Interstate Commerce Commission and we certainly believe it to be 
detrimental to the public interest in many ways. 

Under section IV of the Interstate Commerce Act, it is evident that sufficient 
authority remains with the Commission to investigate and act on any case viola- 
tions, consequently, it is apparent that the Commission currently has all of the 
instruments needed at their disposal to corect any violations of the act and 
that the need for this further legislation is not justified as its intended purpose 
must be to destroy. 

In the operation of the Dayton Shippers’ Association, we have taken extreme 
care to perform in the manner so outlined in the exemption of the Interstate 
Commerce Act. We haul shipments only for our members listed in this brief. 
Our membership consists of only those within our terminal area and we operate 
completely as a nonprofit organization, with our actions being that of an agent 
only. It is our sincere belief that Senate bill 2713 is unnecessary in that the 
Commission already has the right to correct any violations and the feeling of 
the trustees of the Dayton Shippers’ Association that this is another example 
of overlegislation is concurred, not only by the directors of the Dayton Retail 
Merchants’ Association, but by the traffic committee of the Dayton Chamber of 
Commerce. We ask your consideration in not recommending for passage this 
niece of legislation, on the grounds that it is unnecessary, discriminatory, and 
that it could prove detrimental to the general public. 


STATEMENT OF JOHN J. Munpy, Trarric MAanaGer, M. O’Neit Co., AKRON, 
OHIO 


SraTe or Onto, 
County of Summit: 

John J. Mundy, being duly sworn, deposes and says: 

I am employed in the capacity of traffic manager for the M. O’ Neil Co., located 
at Akron, Ohio. 

The M. O’Neil Co. is engaged in the business of retail department store sales. 
In connection with that business, my company, as a member, helped form and has 
successfully used and enjoyed the service of a nonprofit shipper’s association since 
its inauguration in the city of Akron in 1947. 

In the conduct of our business, we require the service of such an association. 
The various commodities we receive through this means of transportation is 
shipped from the greater New York area and the majority of the merchandise 
being shipped through the association is high styled merchandise of a very com- 
petitive nature. 

It is definitely not the type merchandise that is purchased from warehouse stock, 

but rather from a manufacturer’s scheduled production line. It is vitally impor- 
tant that we receive the fastest possible service in transit, as many of these ship- 
ments are purchased for a specific scheduled sale with costly newspaper ads to 
cover, 
_ By using the association, we receive second morning delivery to our store. 
Our freight is consolidated and loaded into cars which move from origin to destina- 
tion without any intermediate transfer. Due to the minimum amount of handling, 
we have cut our over short and damage claims by more than 50 percent since the 
association has been in operation. 

I know of no other service or any other carrier in the Akron territory which 
would satisfactorily meet the requirements for the handling of the shipments for 
which my company needs and uses their shipper’s association. 

If this service was to be hampered or curtailed in any way it would perform a 
definite hardship on my company to take care of our customer’s needs. It would 
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also greatly increase our transportation costs which certainly would not be fair at 
a time when the OPS has not given the retailer any relief. Furthermore, until we 
formed a nonprofit shipper’s association, we were not able to enjoy the use of th: 
all-commodity rates established by the railroads. 

We are of the opinion the exemption in part IV of the act has given the Com- 
mission all the power it needs to investigate any nonprofit shipper’s organization. 
We also believe any additional legislation could very well hamper or destroy our 
nonprofit shipper’s association. For this reason we are opposed to Senate bil! 
2713 and House bill 6802. 





STATEMENT OF BARNEY MELTZER, SECRETARY-TREASURER, Dat-WortH 
Surprprs’ Association, Ine. 


Dauuas, TEx., April 1, 1952. 


To Chairman and Members of the Senate Interstate and Foreign Commerc 
Committee: 


The attached statement is submitted by Barney Meltzer, secretary-treasurer 
of Dal-Worth Shippers’ Association, Inc., 204 North Good Street, Dallas, Tex. 

This statement voices the opposition of the officers and directors of this asso- 
ciation to 8S. 2713, introduced by Hon. Senator Magnuson. 

We sincerely hope that this statement will be read by the committee members, 
and that it will be made part of the record of the hearings now in progress on this 
legislation, and will be taken into consideration when action is taken by thx 
committee. 

B. MELTzER, 


This organization is an association of a number of business concerns who hav: 
set up a nonprofit consolidation and distribution operation for movement of less 
than carload freight shipments from their principal markets. The purpose of this 
consolidation and distribution operation is to reduce their transportation cost. 

The operation was started in good faith, in full compliance with legal inter- 
pretation of present legislation governing freight forwarders, and the exemptions 
from regulation which are provided for in the present part 4 of the Interstat 
Commerce Act. Every effort has been made to keep the operation within the 
letter and spirit of this legislation. 

In its 3 years of operation, the members of our association have effected con- 
siderable savings in freight costs, and have derived other benefits from this 
operation which have not been obtainable through the facilities and rate struc- 
tures of the regulated freight forwarders or any other transportation medium. 
The savings effected have to a large degree offset the impact of railroad and 
motor carrier freight rate increases which have been made during the past severa 
years. This savings was accomplished without in any way reducing railroad or 
truck line revenue. This saving has helped the members to a great degree to 
maintain their business operations on a profitable basis. It has also helped t 
maintain prices for their products on a somewhat lower level than would other- 
wise be possible. 

We have read with alarm the legislation introduced into Congress under 8. 2713 
by Senator Magnuson. From its text, it is apparent to us that this bill is designed 
to outlaw our operation and others like it. It appears to be in direct conflict with 
the original intent of part 4 of the Interstate Commerce Act, which permitted 
operations of this nature to be carried on without interference from any governing 
body. 

We call particular attention to page 2 of the subject bill S. 2713, which purports 
to outline in detail the powers to be given to the ICC, and the factors which they 
must consider in the determination of what shall be deemed legal and what shall 
be declared illegal. 

The wording and the apparent intent is to empower the ICC to be legislator, 
complainant, prosecutor, judge, and jury in any proceedings instituted under this 
legislation and sets a number of factors which must be given consideration in their 
deliberations. 

The present wording is so loose and all-encompassing that the Commission can 
very well declare all present associations and shippers’ agents to be in violation 
of the law. It can even be interpreted to empower the Commission to outlaw the 
operations of a single shipper, who for economy reasons loads shipments for two 
or More consignees in the same car and consigns it to a distributing agent for divi- 
sion among the several consignees. 
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The bill provides that in its deliberations the ICC must consider the effect of a 
specific operation on, and competition with, regulated freight forwarders. It can 
be readily seen that any sort of consolidation and/or distribution operation will 
have some effect on a regulated freight forwarder. Shipments which are at pres- 
ent consolidated through associations are usually of a nature that they can be 
moved by a regulated freight forwarder in their service. Therefore, any consoli- 
dation can be interpreted to be in competition with a freight forwarder, and have 
an effect on their operation. : 

The bill also provides that whether the operation handles ‘‘single or homo- 
geneous” commodities must be considered. If the intent is to restrict consolida- 
tions by Associations to one or a few related commodities, the bill will result in 
the outlawing of the vast majority of the associations now in existence, as most of 
them are engaged in consolidation of wide varieties of commodities. 

Relative to the number of persons participating in or benefiting from the opera- 
tion of an association, if the intent is to restrict associations to a very limited mem- 
bership, it will result in a flagrant discrimination against small business concerns. 
It can be readily seen that while only a few large concerns can develop sufficient 
tonnage to make an effective consolidation possible, it will take a considerably 
greater number of small business concerns to develop adequate tonnage. Any 
severe numerical restrictions can therefore have no other effect than to favor large 
business organizations as against small businesses. This certainly will be against 
all public policies which have been expressed time and again by governing bodies 
and legislators. 

In the matter relating to associations operating in bad faith and with intent 
to evade the law, we agree that such operations should not be permitted. The 
question arises as to which law—that which now stands enacted or that which will 
result from the passage of the subject legislation. In the matter of evasion of 
present law, we believe that operations in bad faith or evasions can be eliminated 
under present law. The ICC has the right and authority to investigate such 
operations, and turn over to the Justice Department for prosecution any evidence 
that it obtains of bad faith or evasion. Thus, decision of illegality or legality re- 
mains in the hands of the branch of our government where it belongs, in the courts. 
Under the new legislation, the primary things to be determined are questions of 
fact, which in themselves are not a matter for review bv the courts. 

We wish to point out the factors which make the subjecs legislation unnecessary, 
ill-advised, and against public interest. 

1. The present bill is unnecessary because under existent law, evasions and 
bad faith can be dealt with through regular legal channels, the Department of 
Justice and the Federal courts. 

2. It is ill-advised because the records of hearings on the original legislation 
now known as part 4 of the Interstate Commerce Act definitely show that it was 
not the intention of the law to prevent private businesses from engaging in con- 
solidation and distribution of jointly loaded cars, provided that it was done on a 
nonprofit basis, and that the benefits of such consolidation were passed on to the 
participants in the consolidation operations. There is ample proof in these 
records that if this exception, as now shown in the law, were not made, the entire 
legislation would have been shelved. While part 4 was intended to give the 
regulated freight forwarders some degree of protection, it was not intended to 
give the forwarders a monopoly of the less than carload freight movements in the 
country. It made provision for private business organizations who had the 
knowledge, foresight, and enterprise, who wish to work together in groups for 
their own benefit, the privilege of doing so. The subject legislation can very 
readily deprive them of that privilege, to the benefit of no one except a relatively 
small group of regulated freight forwarders. The intent of part 4 is clear that 
Congress intended that the shipping public be allowed to utilize the common 
carrier rates and facilities in the best way they knew how to their best advantage. 
This right is now in jeopardy. It must be borne in mind that although freight 
forwarders have been legally declared to be common carriers, in actuality they 
perform no transportation themselves, but rely on the other common carriers by 
rail, water and motor carrier to provide the actual transportation. 

Freight forwarders do not have the billions of dollars invested in vehicles, 
plant, equipment, and rights-of-way which are involved in the other types of 
carriers. Why then should they be granted what can virtually develop into a 
monopoly of the movement of less carloads of freight between the large producing 
and consuming areas of the country? They are actual users of the same trans- 
portation media as every shipper and receiver of freight in the country, and are 
now endowed with certain exclusive rights and privileges which are not available 
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to the other users of transportation agencies. Why should they be further 
favored with exclusive right to use these transportation media to the detrimen: 
of the actual owners of the property being transported? Why should private 
businesses be denied the right to use the carload and truckload rates if by their 
ingenuity and enterprise, they find a means of using them for their less than 
carload shipments for their own advantage? The rapid development and growt), 
of shipper associations is ample proof that the participants have found that the 
association type of operations meets their needs and requirements to a much 
greater degree than the services available through regulated freight forwarders. 
These private businesses have given of their time, their knowledge and of their 
money to develop their associations, and it is therefore evident that there is a 
general and widespread need for the associations. It must be borne in mind 
that the prime consideration in legislation of the type being discussed is the public 
need, interest, convenience, and necessity. The mere existence of the associations 
in substantial numbers is ample proof of such public need, interest, convenience, 
and necessity. 

The associations, while depriving the regulated freight forwarders of a certain 
amount of tonnage which they might otherwise handle, have had no serious effect 
on operations of the regulated forwarders. The latest ICC reports on the finances 
and operations of regulated freight forwarders indicates that during the past few 
years, which coincides with the development period of most of the associations, a 
majority of the forwarders have improved their financial condition and have 
extended their operations. If the associations were having an adverse effect, the 
situation would be reversed. 

In conclusion, it is our considered opinion that the subject legislation can have 
only the following results, and should therefore not be enacted into law: 

1. The eventual elimination of all consolidating associations, and may vary we’! 
lead to further legislation, sponsored by our friends the freight forwarders, to 
forbid all pool cars, even if only a single shipper, a single commodity, and two or 
more consignees are involved. It is a natural sequence. 

2. It will give to a limited number of regulated freight forwarders, many of 
whom are under joint control or ownership, who have no extensive investment 
transport facilities, a virtual monopoly of the less-than-carload shipments which 
move for any considerable distance. Through this monopoly, their ability to 
influence railroads, truck lines and boat lines in rate and operational matters wil! 
be further increased to a point where they can well obtain a strangle hold on al! 
transportation in the country. This may sound fantastic at the moment, but 
many things are fact today in the transportation field which would have been 
considered fantasy 10, 20, or 30 years ago. This bill is a further step toward that 
ultimate objective. 

3. Elimination of associations will result in very substantial increase in trans- 
portation cost to a large segment of the shipping public. This increase in freight 
cost will add more fuel to the inflationary fire. 

4. It will benefit no one, except the few freight forwarders who sponsor this bill 
Their operating and financial reports indicate no need for their receiving any 
further benefits, particularly at the expense of the shipping public. 





STaTEMENT oF Joz L. HeRBERGER, PRESIDENT, Houston MERCHANTS 
Suirprers AssociaTIon, Inc., Houston, Tex, 


Honorable Chairman and Senators, my name is Joe L. Herberger. I am 
employed by Foley’s, a department store located at 1100 Main Street, Houston, 
Tex., as traffic manager. am here before you today, however, as the president of 
Houston Merchants et Association, 1610 Preston Avenue, Houston, Tex., 
organized and sponsored by the Retail Merchants Association of Houston, Tex., 
as a nonprofit organization incorporated within the State laws of Texas. 

At a special meeting held on Monday, March 31, 1952, at 2 p. m., summoned 
for the sole purpose of discussing the proposed legislation identified as Senate bil! 
S$. 2713, the membership present, a majority as defined in the bylaws of our 
association, unanimously voted that I, as president, appear before you to express 
our views on the proposed legislation. 

I appear before you, duly authorized, to state that we are opposed to bill 
§. 2713 as it is proposed as well as a similar bill, H. R. 6802, to be considered by 4 
committee of the House of Representatives. 
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The present membership of the Houston Merchants Shippers Association, 
Houston, Tex., consists of the following Houston merchants: 


Beard & Stone Leonard’s 

Ben Hur & Kaplan Stores Levy’s 

Bering Cortes Hardware Mandell-Kahn 

Brown, L. C. Marlin Associates 
Columbia Dry Goods Co. Meyer Bros. 
Corrigan’s Modern Notions 
Cortley Curtain Co. Moncrief-Lenior 

Cut Rate Linen Oshman’s 

Danburg’s Palais Royal 

David’s Parker Music, Charles 
Fashion Radoff Bros. 

Foley’s Richey’s Shopping Center 
Franklin Stores Schulte-United 

Grant, W. T. Smith, J. B. 

Goggan, Thos. & Bro. Solomon, Shapiro & Glick 
Henke & Pillot Southern Silk Store 
Hogan-Allnoch Sperry & Hutchins 
Houston Credit Texas Sporting Goods 
Houston Trunk Factory Weiner’s 

Lane’s Weingarten’s 

Leff Bros. Worth Electric 


Since September 1950, the group of Houston shippers has been consolidating 
their own freight, small less-than-carload-lot shipments, at New York City, and 
forwarding these shipments consigned to themselves in carload lots to Houston, 
Tex., via regulated rail carriers. We started a similar service from Chicago to 
Houston in March 1951. 

This method of consolidation of freight is not a new practice as similar types of 
pooling or consolidation of shipments have been created and are in use by the 
furniture, candy, china and glassware industries, and many others too numerous 
to mention. Shippers’ associations have existed for some time, varying as to 
membership, in size and type, either as retailers or manufacturers or a combination 
of both, to achieve economies in transportation. 

The Commission as a matter of record has indicated that it was not its intent 
to treat private enterprising firms moving their own merchandise as a freight 
carrier as shown by the fact that such groups are exempt under section 402C of 
the Interstate Commerce Commission Act. We feel that section 402C as written 
gives the Commission all the authority it needs to determine that an association 
is truly exempt. 

Our operation was started in good faith, and is operating under guidance of 
competent legal counsel with careful consideration being given to enacted legis- 
lation covering freight forwarders and the exemptions which are provided in 
present part 4 of the Interstate Commerce Commission Act. 

The primary function of our association is to develop more effective and eco- 
nomical transportation and distributive costs. Transportation costs being very 
high and increasing steadily, became of common concern to all merchants of 
Houston. With this thought in mind they initiated a shippers’ association as a 
necessary step to cope with the problem at hand. The very fact that many of the 
members consolidated their freight even though they are competitive in their 
business ventures indicates the earnest desire to hold down distribution costs and 
prevent this cost from being passed on to the public in increased prices. 

By the consolidation of shipments we have not only held down our freight 
costs but also originate and receive carload service on small less-than-carload-lot 
shipments. Certainly it is a matter of record as to the various carriers’ attitude 
toward the small shipment (less than 100 pounds). Minimum charges on small 
shipments have steadily and repeatedly increased in recent years. Carriers ap- 
parently feel these shipments have been a drain on their revenue and are continual- 
ly requesting an increase in rates on these minimum shipments. These small, 
minimum shipments have been one of the major benefits to our association. 
Our small shipments move to us as a carload. We have received faster service 
than we received prior to the formation of our shipper association. We find for 
example that 65 percent of the shipments moving from New York City for one 
entire month averaged less than 40 pounds. 

Having succeeded in more economically and satisfactorily handling our ship- 
ments from New York City for the last 19 months and from Chicago for the last 
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year, we want to continue to have the right as a group of Houston merchants to 
continue the forwarding of our own freight in carload lots as long as our operation 
is deemed by the Commission as a truly bona fide association within section 402C 
within the act. 

We are opposed to bill S. 2713 as it is now written because the wording appears 
to us to be so loose, yet covering such a broad area, that it could be construed 
and extended to such a degree that shipper associations could no longer exist. 
We do not feel that it was ever the intent of the Commission, nor is it the intent 
today, to outlaw private businesses from consolidating and forwarding their own 
shipments as a carload traffic. We feel in fact that if this bill is enacted into law 
that it may even eliminate the possibility of one shipper forwarding a small 
number of shipments to several individual concerns at the same destination. 
This bill could have the effect of eliminating any and all shipper consolidations. 

1. Section 2 of this proposed bill requires the Commission to give due weight, 
among other things, to, ‘whether or not the number of persons participating in 
or benefiting from the activities in question is such as to justify removal of the 
exemption;’’. Certainly if it is the intent of the Commission to restrict the 
number of participants in an association it will result in a flagrant discrimination 
against small business. Throughout our country today it is possible in only a 
few major cities for one or two large business ventures to pool their own freight 
and develop sufficient tonnage to have an effective consolidation. It therefore 
will take a proportionately greater number of smaller businesses to achieve the 
same stature. Certainly it is not the intent of the Commission to create such 
discriminatory action. 

2. This bill requires that the Commission, in determining whether the exemption 
applies, also consider whether the associating activities ‘‘are limited to the han- 
dling of a single commodity or of homogeneous commodities.’”’ For example, a 
large department store may move rugs, hairpins, cotton clothing, and automobile 
jacks, all of which are homogeneous to themselves but would they be considered 
homogeneous in the wording of this bill. The rail carriers have published in their 
tariffs by the approval of the Commission certain all commodity freight rates, yet 
if in reference to homogeneous commodities the bill restricts the numbers of com- 
modities an association may handle they could not benefit by this all commodity 
rate. Certainly it was not the intent of the rail carriers or the Commission to 
publish these all-commodity freight rates merely for the use of the freight 
forwarders. 

3. The bill in part requires that the activities be ‘conducted in good faith within 
the purview of paragraph (1) of this subsection and without intent to evade the 
law.’ The ICC has the right and authority to investigate shippers associations 
under the present law. In fact the Commission has investigated the operation of 
various shippers associations. Certainly we fully recommend that the Commis- 
sion have the right to determine that any or all associations are bona fide associa- 
tions under section 402C of the act. 

4. The bill indicates that the operation of a shippers’ association should be 
limited, ‘‘by the nature and scope of the activities in question.’”’ Certainly the 
Commission’s original intent was to allow private enterprises to move their own 
merchandise in carload lots whenever they had the volume to do so. Here again 
if this bill is passed into law it would be a discrimination against a group of small 
concerns attempting to achieve the same thing that may be achieved by a much 
smaller group of larger concerns. 

5. The bill requires the Commission to also consider the particular association's 
“effect upon the operations of regulated freight forwarders.’’ Though the freight 
forwarders are a common carrier under the act it certainly must be taken into con- 
sideration that in actuality they do not perform any transportation themselves but 
rely on other common carriers to provide actual transportation. They do not have 
the billions of dollars in right-of-ways and equipment involved by the other type of 
carriers. Why then should the endeavors of private enterprises be limited to the 
effect they might have on the freight forwarder industry since shippers’ associations 
use the same transportation media as that of the freight forwarders. In effect we 
feel this part of the bill could give the freight forwarder the exclusive right of 
handling small less-than-carload-lot shipments. The rapid growth of our asso- 
ciation as well as others throughout the country indicate a need for such associa- 
tions. 

Why should the Commission limit the scope of such associations to the dictates 
of the freight forwarders. The associations by the mere fact that they handle 
carloads of small shipments could be by this bill as written construed as competi- 
tive to the freight forwarders. Yet the freight forwarder has, within its own 
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0 tariffs indicated the need for some way of eliminating the high minimum charges 
n on small shipments by the fact that they have published volume rates from New 
C York City to other ma = cities; however, no such volume rates have been published 
by the forwarders to Houston, "Tex. 

rs We, the Houston shippers, have accumulated these small shipments in volume to 
d receive carload rates on our own merchandise. Certainly at the time that the 
t. Commission enacted into law the section 402C of th act if provisions had not been 
nt made exempting the right of individuals to pool their own shipments the entire 
vn legislation would never have been enacted into law, vet this bill certainly is one 
My step toward removing these provisions. 

all In conclusion, we feel that this hill could have detrimental effects on our asso- 
n. ciation as well as others in existance throughout the country, as follows: 

8, 1. The eventual elimination of many bona fide shippers association and possibly 
it, the elimination of the right of individuals to pool their own freignt into carload lots. 
in 2. It will give a wall organized few, the frieght forwarder industry, a monoply 
he on less than carload-lot traffic. Even though a group of small business firms might 
he have sufficient volume to move their own merchandise in carload lots themselves 
on at a great saving, this bill would not permit them to do so. 

ra 3. Our freight service received on our small shipments, that have apparently 
cht been a problem with the carriers, will again have to move by a service that has 
ore proven inadequate as compared to the s-rvice provided by our association from 
the New York City for the past 19 months. 

ich 4. Freight transportation costs will be greatly increased and thus be another 

step forward in the inflationary trend. This bill will benefit no one except the 

ion forwarding industry, and their operating and financial reports show no need for 

an- their reeciving any further benefits, particularly when such benefits are derived 

8 from a bill that would further limit the rights of a shipping public. 

vile We urge you to take necessary steps to see that this bill as it is written is not 
red enacted into law. 

1e1rT 

yet 

n- Unirep STATES SENATE, 

lity CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 

1 Ww 


cht Washington, D. C., Monday, April 7, 1952 


w- 


The committee met, pursuant to adjournment, at 10 a. m., in room 


8 G-16, United States Capitol, Senator Johnson of Colorado (chairman) 
= presiding. 

n of Present: Senators Johnson of Colorado, Hunt, and Bricker. 

mis- Also present: E. R. Jelsma, staff director of Subcommittee on 
ola Domestic Land and Water Transportation. 

‘hee The Cuarrman. Mr. Brvan D. Locke, National Retail Dry Goods 
the Association, Fort Worth, Tex. All right, Mr. Locke. 

owl 

aT STATEMENT OF BRYAN D. LOCKE, NATIONAL RETAIL DRY GOODS 
uch ASSOCIATION 

jon’s Mr. Locker. My name is Brvan D. Locke, and I am traffic manager 
pol of Monnig’s, Forth Worth, Tex. I am chairman of the traffic group 
Sead of the National Retail Dry Goods Association, whose headquarters 
have are at 100 West Thirty-first Street, New York City, and which also 
pe of maintains an office in the Kass Building, Washington,’ D. C. 

A : The National Retail Dry Goods Association is the only trade asso- 
yo ciation for department stores, specialty stores, and has a membe ‘rship 
ht of in each of the 48 States and also in the District of Columbia. Some 
asso- of the members of the NRDGA are chains, and others are independent- 
sOCla- ly owned stores. Included in the membership of the NRDGA are 
tates both large and small stores, and as a matter of fact, there are more 
andle small stores in the membership than large stores. The traffic group 
ype ti- is comprised of the traffic managers of the various stores, members of 
, own the NRDG A. 3 

M6726 52—_—-85 
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The transportation committee of the traffic group met in Cleveland 
on March 24, 1952, and voted unanimously to oppose S. 2713. A 
referendum was sent to NRDGA members asking whether the, 
favored or opposed 8. 2713, and the vote thus far is practically unan: 
mous in favor of opposing the bill. 

NRDGA members use all means of transportation, including ai: 
railroad, water, motor common carrier, freight forwarder, Railwa, 
Express Agency, and parcel post. We pay the transportation charges 
on practically all shipments of merchandise that are shipped fron 
manufacturers, and which merchandise has been purchased by ou: 
stores for resale to the consuming public. The merchandise consists 
of all the great variety of merchandise found in department stores, dr) 
goods stores, and specialty stores, from furniture and refrigerators to 
buttons and cosmetics. 

In the interests of the consuming public, stores exercise every 
possible saving in transportation costs so that the greatest amount 
of merchandise can be distributed at the lowest possible retail prices 
To that end nonprofit shipping associations have been formed by ou 
members in numerous cities, so that they may jointly ship via the 
same transportation carriers and thus bring about a saving in trans- 
portation costs and sometimes a saving in transit time. These associ- 
ations, which are usually incorporated, are formed by the merchants 
in a particular community. 

In the NRDGA we have associations that— 

(1) Consolidate their less-carload shipments into carloads and ship 
via railroad, thus getting the benefit of carload rates and sometimes 
faster transit time. 

This procedure of merchants in a community deciding on on 
specific carrier brings about better service, usually, than if the indi- 
vidual stores were to use numerous carriers from a particular point of 
origin to their cities. 

(2) Consolidate their less-carload shipments into a combine: 
single shipment for all stores and ship via regulated freight forwarded, 
thus getting the benefit of volume rates where the freight forwarder 
has such rates in effect. This is usually done when the particula: 
destination city does not have sufficient volume to load a railroad ca! 
each day. 

(3) Consolidate their less-truckload shipments into a combined 
single shipment for all stores and ship by a motor common carrier, 
getting the benefit of either volume less-truckload rates or truckload 
rates. 

(4) Consolidate their railway express shipments into one sing) 
consolidated shipment for the city of destination, thus getting the 
benefit of railway express volume rates. 

(5) Consolidate their air freight shipments into one single con- 
solidated shipment, thus getting the benefit of air freight volume rates 

Would nonprofit shipping associations operating in the manne! 
described above in (2), (3), (4) come under the proposed bill? 

In other words, is this bill intended to shut off competition with 
only freight forwarders and as long as nonprofit shipping assoc lations 
ship via freight forwarder, motor common carrier, and railway ex- 
press, as enumerated in (2), (3), (4) are such operations exempt or 
not? We know air freight shipments are exempt because CAB 
regulates air freight and not ICC. 
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The consolidation in the city of origin is usually performed by a 
firm that holds itself forth to receive shipments from manufacturers 
in the city of origin, and the stores instruct the manufacturers to 
deliver such shipments to this firm, who then makes up the consoli- 
dated shipment at the end of each business day. At destination one 
drayman will make the deliveries to the various consignees. 

The ideas of members pooling their efforts in various fields is not 
new. Over 25 years ago stores in many cities pooled their Pace 
to customers throughout a consolidated delivery service, in lieu of 
each store maintaining its own fleet of trucks for lidivrarica to cus- 
tomers. Also, members collectively maintain buying organizations 
in major markets through which they often pool their purchases in 
order to get lower wholesale prices. These activities are carried on by 
both large and small stores. All of these various activities, including 
shipping associations, are directed toward a common goal of lowering 
the cost of doing business so that the benefits can be passed on to the 
buying public. 

Our stores desire, in the interests of the public, to continue these 
transportation economies, and we are of the opinion that S. 2713 will 
not permit us to do so. 

It is especially important that these economies be continued at this 
particular time because retailers have had to absorb a great many 
increases in transportation charges which have been granted by the 
Interstate Commerce Commission and which, under the Office of 
Price Stabilization regulations governing retailing, must be absorbed 
by retailing. For some months OPS has been promising us some 
relief from the additional transportation charges which we have had to 
absorb, but thus far it has not materialized. 

It seems to us that S. 2713 would be an unnecessary Government 
interference with the right of retailers to jointly pool their own freight, 
their own merchandise, their own goods. It is our belief that the 
standards written into the bill would prevent present exempted ship- 
ping associations from operating. For example 
In the administration of this paragraph the Commission shall consider, among 
other things, the nature and scope of the activities in question; their effect upon 
the operations of regulated freight forwarders * * *, 

This is broad and general, and no one knows how the Commission would 
interpret this language. 

Then, we get down a little further in the bill, and it states: 

As bearing on the foregoing considerations, due weight shall be given to the 


question of whether or not the invoived activities are actually and subst antially 
competitive with the operations of regulated freight forwarders * * 


Certainly any nonprofit shipping association shipping one carload of 
freight per day out of, say, New York City to some midwestern city 
such as Kansas City, Mo., could be said to be actually competitive 
with regulated freight forwarders; hence they would not be permitted 
to operate. 

Then, we come to the phrase “homogeneous commadities.”” How 
would the Commission interpret this insofar as department stores 
are concerned? A department store has a great number of different 
kinds of commodities in a car; they are not homogeneous to each 
other, but they are homogeneous to the business of a department 


store, 
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Then, if you are successful in running the gantlet on the first three 
standards that we have mentioned, we come to the next one, having to 
do with the‘‘* * * number of persons participating in or benefiting 
from the activities * * *.’’ In some instances, particularly in a 
large city, there may be relatively few members of a nonprofit associa- 
tion. Butinasmall city in order to make up a car a day it is necessary 
for the nonprofit shipping association to have more members. You 
gentlemen can easily picture such an application to your respective 
State. This is true because the stores in a smaller city are usually 
smal] stores and their volume is not as great as a store in a larger 
city; hence the association may have more members. Certainly it 
is not intended, I am sure, by the Congress to bar smaller stores froin 
participating in the benefits of nonprofit associations. As a practical 
matter, the only way in which stores generally and smaller stores 
particularly can take advantage of the ‘carload all- commodity rates 
under which freight forwarders operate is through the medium of 
nonprofit associations. 

This concludes my statement applying to the National Retail 
Dry Goods Association. The remainder of my statement is in behalf 
of the Dal-Worth Shippers’ Association and Monnig Dry Goods Co. 

My firm is a member of the Dal-Worth Shippers’ Association. | am 
vice president and a member of its board of directors. The associa- 
tion is governed by a board of directors of nine members. Applica- 
tion for membership is governed by a membership committee and a 
vote of the members. At a recent meeting, before this legislation 
was proposed, it was voted to close the membership. 

As its name implies, it is an association of Dallas and Fort Worth 
firms. Its members include department stores, manufacturers, and 
wholesalers. There are many more small firms than large. 

It was organized and started operations in early 1949. It is an 
incorporated, State chartered, nonprofit organization. We have 
a paid manager who, with two clerks, does all of the rating, billing, 
and all other necessary detail work. 

Our first operation was from New York City. We later added 
service from Chicago, Ill. The operation from New York has been 
very successful. Decision will be made soon as to whether or not the 
Chicago service will be abandoned, as it has not proven too 
satisfactory. 

At the end of the year any funds in excess of operation expenses are 
refunded to members on a pro rata share based on tonnage. In 1950, 
$1.800 was refunded to members. 

New York and its immediate vicinity is the primary market for 
department stores. The distance to Dallas-Fort Worth is over 1,600 
miles and the transportation costs are high. The great majority of 
the shipments are small and the savings through this pool car are 
tremendous. 

We would very much dislike to see anything done to curtail or 
hamper our present operation. It is our firm belief that it would be 
impossible for any bona fide nonprofit shipping association to operate 
under the terms of S. 2713, and we express our vigorous opposition 
to it. 

We respectfully request vour committee not to report S. 2715 to 
Congress. 





Th 
is no 
It 
Cong 
tion | 
to Cx 
We 
forwe 
mend 
Th 
Th 
Th 
vice | 
letter 
Leagi 


(TI 


STATE 


Hon. | 
Se 

My 
Senate 
vide n 
part I’ 
We 
establi 
part I} 
or sou 
section 
a certa 
grante 
The 
missior 
regulat 
the que 
compet 
of shiy 
under 
have S¢ 
involve 
shipper 
gation 
The 
are lim 
and wl 
the aet 
The inf 
single ¢ 
embrace 
and de 
differen 
In us 
bet wee 
have s1 


movem 
tonnage 
In tl} 


arrange 





ol 


tail 
half 
Co. 
ain 
Cla- 
ica- 
id a 
tion 


orth 
and 


Ss an 
ve 
ling 


ided 
been 
t the 


too 


sare 
1950, 


ail or 
ld be 
erate 
sition 


10 


DOMESTIC LAND AND WATER TRANSPORTATION 1321 


There is one other statement, Senator, that I would like to add that 
is not in my prepared statement. 

It occurs to us that there may be a feeling of your committee and/or 
Congress that there is a duty or obligation to pass some sort of legisla- 


tion in this case due to the fact that the ICC has recommended such 
to Congress. 

We ask that you remember that in the legislation making the freight 
forwarders common earriers that Congress did not follow the recom- 
mendation of the Commission in that case. 

That concludes my statement. 

The CHarrMaANn. We thank you. 

There will be inserted in the record a letter from Mr. E. J. Schurtz, 
vice president, Broadway-Hale Stores, Inc., dated April 3, 1952, and a 
letter from Mr. A. H. Nelson, president of the Chain Store Traffic 
League. 

(The letters referred to are as follows:) 


STATEMENT OF A. H. NELSON, PRESIDENT, THE CHAIN StorE TRAFFIC LEAGUE, 
New York, N. Y. 


THe Crain Store Trarric LEAGUE, 
New York, N. Y., April 3, 1952. 
Hon. Epwin C. JOHNSON, 
Senate Office Building, Washington, D. C. 


My Dear Mr. Jonnson: We respectfully desire to record our opposition to 
Senate bill 5. 2713 to amend the Interstate Commerce Act, as amended, to pro- 
vide more definite standards for determining who is entitled to exemption from 
part [V of said act as an association of shippers or shipper’s agent. 

We do not question the desirability of the Interstate Commerce Commission 
establishing definite standards for determining who is entitled to exemption from 
part IV of the act. However, we respectfully submit that the standards implied, 
or sought to be established under the proposed amendment to subsection (c) of 
section 402, appear to us to be discriminatory in favor of freight forwarders, favor 
a certain type of shipper, and would tend to largely nullify the present exemption 
granted shippers under section 402. 

The amendment states that in the administration of this paragraph the Com- 
mission shall consider, among other things, “their effect on the operations of 
regulated freight forwarders.’ It is also stated: ‘“‘due weight shall be given to 
the question of whether or not the involved activities are actually and substantially 
competitive with the operations of regulated freight forwarders.’’ The nature 
of shippers’ arrangements in consolidating their freight for carload movement 
under the exemption permitted by section 402, is such that they must pesforce 
have some effect on the freight forwarders’ operations, in that some of the tonnage 
involved may be diverted from regulated freight forwarders for movement in the 
shippers’ own pool cars. This alone may be considered sufficient cause for investi- 
gation and withdrawal of the exemption under the proposed amendment. 

The proposed amendment states: ‘‘Due weight shall be given to whether they 
are limited to the handling of a single commodity or of homogeneous commodities, 
and whether or not the number of persons participating in or benefiting from 
the activities in question is such as to justify the removal of the exemptions.” 
The inference here is that if the arrangement of a shippers’ group is confined to a 
single commodity, it would be entitled to exemption, whereas if the arre>ngement 
embraced several commodities, it would be the subject of possible investigation 
and denial of exemption. This may involve discrimination between shippers of 
different types of goods. 

In using the number of shippers as a standard, it could result in discrimination 
between large and small shippers. Whereas, one or a few large shippers would 
have sufficient tonnage at their disposal to arrange an advantageous earload 
movement, it would take a large number of smaller shippers to insure sufficient 
tonnage to arrange an advantageous carload movement in their behalf 
In the enforcement of the proposed amendment, it is felt that the shippers’ 
arrangements would be constantly subject to harassment by interests not in 
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sympathy therewith, since complaints would doubtless be made against an, 
arrangement not meeting with the approval of a third party. 

We respectfully suggest that the present subsection (c) of section 402 contains 
very definite standards for determining who is entitled to exemption. As the Inte: 
state Commerce Commission can undertake to measure the shippers or their asso- 
ciations who claim exemption from part IV against these standards, we feel that 
there is no justification for the proposed amendment. 

The present exemption in section 402 gives shippers their traditional right 
of distributing their merchandise in the most economical manner. If this righ 
is curtailed, or is subject to harassment, it would mean distributing merchandise 
by more expensive methods of transportation. In the long run this is not in the 
interest of the consumer. 

Respectfully yours, 
Tue Cuan Store Trarric Leacve 
A. H. Newson, President. 





STATEMENT OF E. J. SHurtTz, BROADWAY-HALE Stores, Inc., Los ANGELEs, CA. 


Broapway-HALe Srores, Inc., 
Los Angeles 13, Calif., April 3, 1952, 
Subject: S. 2713 freight forwarder bill to kill private pool car consolidations 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
Senate of the United States, Senate Office Building, Washington 25, D. ( 

Str: May I present our firm’s position pertaining to the above subject? 

1. We are opposed to the bill. 

2. We have great faith in the ability of the Interstate Commerce Commissio: 
to properly protect the shipping public’s best interests at all times. The Interstat 
Commerce Commission now has authority, under part 4 of the Interstate Com- 
merce Act, for removal from exemption shippers’ associations who are not oper- 
ating bona fide associations as contemplated in section 402c of the act. 

We are opposed to 8. 2713 because— 

The wording of the bill is so broad and general that shippers associations 
would not be able to survive. 

Under the phrase as “whether or not the involved activities are actually and 
substanially competitive with the operations of freight forwarders’? Shippers 
associations and other pooling arrangements, such as pool cars by a manufacturer 
or a retailer, would be denied exemption. 

The Interstate Commerce Commission, if the bill is passed, would be placed 
a position of investigating long standing shipping associations if the freight 
forwarders’ brought a complaint before them. The Commission would be placed 
in a precarious position as to which associations should be exempted and w! 
should not be exempted, 

The bill would force out of business reputable cartage companies, the major 
portion of whose business is segregation and distribution of pool cars, as tli 
pool-car operation would not be allowed. 

We are now members of a shippers association, which is operating uncer 
section 402e of the act. We are dependent upon our traffic manager to se 
the lowest possible transportation costs for our merchandise, as well as to si 
pool car arrangements and other forms or transportation to keep these costs 
at a minimum. 

The passage of this bill would cost our organization approximately $60,000 
additional transportation costs per vear. 

Under OPS regulations our current selling prices were calculated on the b: 
of transportation costs using our present shipping association. We cau! 
absorb increased transportation costs which would arise if the associations ar 
suspended. 

In view of the above facts, we respectfully request that passage of the present 
bill be denied or the bill be reworded to furnish exemption to legitimate pool car 
consolidators and shippers associations. 

Yours truly, 
BrRoaADWAY DEPARTMENT STORE, Division 0! 
BrRoapway-HALe Srores, Inc. 
E. J. SHurtz, Vice President. 
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Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND ForE:IGN COMMERCE, 
Washington D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Johnson of Colorado (chairman) pre- 
siding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota: and E. 
R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 

Mr. CaatrMan. Mr. Joseph H. Gass, St. Louis, Mo. 

Mr. Gass. Senator, I would like to act as chairman for the St. 
Louis shoe group composed of Mr. E. J. Baumberger of Edison Bros. 
Stores, Mr. R. J. Flannery, of the St. Louis Shippers Association, and 
myself. I have asked Mr. Baumberger to come up first, and I will 
follow him and then Mr. Flannery will follow me. 

The Cuarrman. All right, Mr. Baumberger, you may proceed. 


STATEMENT OF E. J. BAUMBERGER, TRAFFIC MANAGER, EDISON 
BROS. STORES, INC., ST. LOUIS, MO. 


Mr. Baumpercer. Mr. Chairman, my name is E. J. Baumberger. 
| am traffic manager of the Edison Bros. Stores, Inc., of St. Louis, Mo. 
| should like to present a brief statement in opposition to S. 2713. 

Edison Bros. Stores, Inc., operate 229 retail shoe stores in 128 cities, 
have administrative offices and warehouses in St. Louis, employ 700 
people residing in the St. Louis metropolitan area, and have 3,400 
additional employees residing in the various cities in which stores are 
located. 

This company wishes to register its objection to the provisions of 
bill S. 2713, wherein the Commission “under certain conditions”? can 
revoke the exemption provided under part 4 of the Interstate Com- 
merce Act to any shipping organization. 

— objection is based on the followi ing: 

The bill is not specific as to its intended pur pose, leaving it to the 
discretion of the Interstate Commerce Commission to establish 
standards under which consolidating operations are to be conducted. 

The bill, if adopted, can be applied as an effective instrument to 
discourage competitive initiative by confining the movement of freight 
to so-called regulated freight forwarders. 

The instruction to the Commission to consider, among other 
things, the “effect upon the operations of regulated freight forwarders’”’ 
is most unfair to an organization of shippers since it can be readily 
interpreted that any freight movements prejudicial to the forwarders’ 
interest is adequate justification for curtailment of any consolidating 
— not entirely controlled by such forwarders. 

Forwarder activities can be regulated under present laws and 
te : adoption of 8. 2712 which is also before your committee. 

The bill is raise designed to protect the forwarding indus- 
try. There is no ne ed, insofar as the public is concerned, to give the 
Interstate Commerce Commission additional regulatory authority over 
mutual or nonprofit shipping operation. Competitive initiative and 
enterprise is as essential in the shipping and transportation fields as 
in all other segments of industry. 
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Any curtailment of present day shipping prerogatives will in- 
crease the cost of freight movements. Transportation costs are as 
much a part of the cost of merchandise as the prices charged by pro- 
ducers and manufacturers and are automatically reflected in the prices 
paid by consumers. 

In conclusion, I wish to state that the company which I represent 
has no grievance against the forwarding industry. On the contrary 
they perform a very vital function for us. Over 60 percent of ou: 
distribution is handled by that industry—yet we must take the posi- 
tion outlined herein. We must oppose additional regulation which 
may ultimately curtail our right of free determination in regard 
shipping methods. 

This company has consolidations which annually total in excess of 
12,000,000 pounds through means of shippers’ organizations. Some 
operations have been in effect since 1941. Our transportation costs 
would be increased in excess of $100,000 per vear if restrictions should 
ever be placed against that type of operation. 

In view of these considerations we respectfully request that bill 
S. 2713 be rejected by your committee. 

The Cuarrman. We thank you, Mr. Baumberger. I am sorry you 
had to wait so long before you appeared here. 

Mr. BaumperGer. That is quite all right. 


STATEMENT OF JOSEPH H. GASS, TRAFFIC MANAGER, WOHL SHOE 
CO., ST. LOUIS, MO. 


Mr. Gass. My name is Joseph H. Gass. I am traffic manager for 
the Wohl Shoe Co., 1601 Washington Avenue, St. Louis, Mo., a 
corporation duly organized by and under the laws of the State of 
Missouri, operating 290 shoe departments in 32 States, doing an 
annual volume of approximately $40,000,000. 

We would like to go on record as opposing Senate bill S. 2713 
which, in our opinion, would give the Interstate Commerce Commis- 
sion broad powers which could be used to seriously hamper, or even 
prohibit shipper association operations which we have inaugurated as 
long as 17 years ago. 

It is common knowledge that Wohl Shoe Co. of St. Louis, as earl) 
as 1935, after securing favorable commodity rates and carload mini- 
mum weights on shoes from New England to St. Louis, began oper- 
ating a daily shoe car. This car has been in continuous operation 
It consists of numerous less-than-carload-lot shipments which are 
trucked from New England shoe factories to Boston, where they are 
assembled and shipped i in carloads to St. Louis. 

These shipments are received and loaded in cars by our agent 
the McMahon Consolidating Co. of Charlestown, Mass., whom we 
hired to do this work. The car is consigned to Wohl Shoe Co., and 
it moves on specific commodity rates. This operation has been in 
effect for approximately 17 vears. 

The differential between our carload commodity rate and the less- 
than-carload-lot rate, plus receiving and loading in Boston and unload- 
ing in St. Louis, permits an annual savings in “transportation charges 
to Wohl Shoe Co., of upward of $75,000. The time in transit gained 
on these less-than-carload-lot shipments consolidated into carloads, is 
sometimes as much as 48 hours. This operation is the product of 
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our ingenuity and we feel that we are entitled to continue this and 
any other similar operations without interference, or without ap- 
proval, from the Interstate Commerce Commission, or any other 
regulatory body. In our opinion, Senate bill S. 2713 could seriously 
cartel if not entirely prohibit, this operation. 

We are also members of the St. Louis Shippers Association, who 
load cars from New York and Philadelphia to St. Louis for its mem- 
bers. This company is incorporated under the laws of the State of 
Delaware and it is operated by and for the benefit of its consignee 
members on a nonprofit basis. In our opinion the Interstate Com- 
merce Commission presently has sufficient power to enforce its regula- 
tions in accordance with the national transport: ition policy. If the 
legislation as proposed in Senate bill S. 2713 is enacted, we believe 
it would force the Commission to hear numerous complaints from 
forwarders against many shippers operations whom they believe com- 
petitive. It would eventually shackle shippers associations, shippers 
agents, and perhaps, indiv iduals such as ourselves, to such an extent 
that their operations would all but cease. 

In our opinion, the enactment of this legislation could be the death 
blow to shippers associations and shippers agents and could without 
question double the freight bill of thousands of retail stores throughout 
the country, and could channel thousands of cars of less-than-carload- 
lot freight into the hands of the forwarders 

In our opinion, this is really what motivated this bill. 

Mr. Chairman, I would like the record to show that we are members 
of the National Retail Dry Goods Association and that we coneur in 
statements made by Mr. Bryan Locke of the NRDA yesterday. 

Our next witness will be Mr. R. J. Flannery of the St. Louis Shippers 
Association. 

The Cuairman. All right, Mr. Flannery. 


STATEMENT OF R. J. FLANNERY, PRESIDENT, ST. LOUIS SHIPPERS 
ASSOCIATION, INC. 


Mr. Fuannery. My name is R. J. Flannery. [am president of the 

St. Louis Shippers Association, Inc., a nonprofit shippers cooperative 
association, incorporated under the laws of Delaware, with head- 
quarters located at 617 Boatmens Bank, St. Louis, Mo. 

We are opposed to Senate bill S. 2713 for the obvious reason that the 
paragraph proposed in this bill to be added to subsection C of section 
402 of the Interstate Commerce Act, is such that it would be impossible 
for any shippers association to continue. to operate. This bill as 
written would eliminate shippers associations and create a monopoly 
for the regulated freight forwarders. It is obvious that the bill was 
designed to do just that. 

The language is so broad, that I don’t think you could misinterpret 
it. I would like to call your special attention to the portion of the 
second paragraph proposed in this bill: 


The Commission shall consider among other things, thé nature and scope of the 
activities in question. 


This is unnecessary, as the Commission has full authority for polic- 
ing anyone engaged in interstate commerce under the act, and specifi- 





1326 DOMESTIC LAND AND WATER TRANSPORTATION 


cally so. As to qualification for exemption under section 402—C fo, 
shippers associations, it states further— 

due weight shall be given to the question of whether or not the involved activitics 
are actually and substantially competitive with the operation of regulated freig! 
forwarders. 

This portion of the bill is so broad, that any traffic handled by the 
association for its members could be shown to be competitive, with a 
regulated freight forwarder and therefore could be declared a violation 
of this section of the act. This certainly would be class legislation 

As to the handling of a single commodity or homogeneous com- 
modities, no consideration should be given to this portion, as there are 
many wholesalers and retailers alike, which bandle numerous items of 
merchandise in their operation, and there would be discrimination of 
one class industry against another. 

The St. Louis Shippers Association does not have any unfair or 
destructive competitive practices. We comply witb all the rules and 
regulations of the carriers. All merchandise is handled at the actual 
cost to the member and a shipper should be allowed to effect any 
economy in shipping his merchandise at the lowest possible cost, as 
the national transportation policy declared in the act is for the benefit 
of the shipper as well as the carriers. 

It is therefore urgently requested that your honorable committee 
reject this bill. 

The CuatrMan. We are very pleased to have you. Iam sorry you 
had to wait so long. 

Mr. Fiannery. That is perfectly al! right. I will not make any 
further comment at this time. Thank you very much. 

The Cuarrman. And now, Mr. Gass, did you have anyone else? 

Mr. Gass. That is all, Mr. Chairman, That concludes ow 
delegation. 

(The following letters and statements were inserted in the record at 
the close of the day’s hearings: ) 


LetrerR From L. C. Wotre, Los ANGELES TRAFFIC MANAGERS CONFEREN(C! 
Inc. 
Los ANGELES TRAFFIC MANAGERS CONFERENCE, INC., 

Los Angeles 14, Calif., April 4, 195 
Senate bills S. 2712, S. 2713. 

Senator Epwin C. JoHNSON, 

Senate Office Building, Washington, D. C. 
DeEaR SENATOR JOHNSON: I am referring to our exchange of wires dated Mar 

28, 1952, and your reply March 29, 1952, having voiced the opinion of the Lo 


Angeles Traffic Managers Conference, Inc., consisting of 115 representatives of 


Los Angeles shippers and individually are famliar with the problems which exis 
today in the transportation field and are vitally concerned in these bills whi 
we strongly oppose as explained in wire and feel this proposed legislature | 
inimical to free enterprise and the rights and privileges of business in general. 
S. 2713 passage will interfere with all private business by prohibiting a man 
facturer from making up pool cars—thus further putting out of business as- 


ation of shippers conducted on a nonprofit basis for the purpose of securilg 


benefits of carload or other volume rates and the operations of warehouseme! 
other agents of shippers. 


S. 2712—a similar bill in character. The freight forwarders do not own trans- 


portation equipment and do use the equipment of rail, motor or water carri 
It would seem unreasonable and certainly not justified that forwarders should ! 


required to have certificates of agreement and necessity. All qualified concer: 


or groups have the privilege of consolidating in pool cars on all carriers at 14 
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rates. This bill, if enacted, would grant a monopoly on less-than-carload-lot 
freight to a few large forwarders now operating. Please use your good offices 
to combat this piece of legislation in opposing S. 2712 and S. 2713 in their en- 
tirety. This statement is reaching you via air in time to be made part of the 
record in the case, prior to April 7, 1952. 
Yours very truly, 
Los ANGELES TraFrric MANAGERS CONFERENCE, INC., 
L. C. W oLFE 


STATEMENT OF P. D. Barziza, TrRarric MANAGER, PEDEN IRON & STEEL Co., 
Houston, TEx. 


PepEN Iron & STEEL Co., 
Houston, Tex., April 4, 1952. 
Senator E. C. JoHnson, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
Washington, D. C. 

Dear SENATOR JoHNSON: Following up our exchange of wires and our letter 
of April 3 regarding 8. 2712 and 8. 2713. 

These bills are, in our opinion, wholly unnecessary and we most earnestly ask 
for full consideration of what is involved, that is: 

Destruction of economies in freight charges, 
Destruction of shippers’ associations, 
Destruction of pool car operations, 
Destruction of stop-over car operations, 

5. Destruction of warehouses who are making their living handling the above, 

6. Destruction of transfer and trucking operators handling same; 
then either now vote against the bills or continue to hold hearings until all 
interested parties have been given an opportunity to be heard. 

Honestly we feel that if everybody who will be affected by these bills knew 
what is going on there would be an overwhelming storm of protest against them, 
we suggest more publicity. 

We have not heard from our last request for time to appear and therefore are 
mailing herewith brief statements of our position. Please carefully consider 
them. 

Please let us hear from you as to committee disposition of each of these bills. 

Cordially yours, 
PEDEN IRoN & STEEL Co., 
P. D. Barziza, Traffic Manager. 


Our company is incorporated under the laws of Texas and is engaged in the 
wholesale hardware business. We also have a steel warehouse and a steel- 
fabricating plant. 

We receive approximately 8,600,000 pounds of freight in less-than-carload 
service and approximately 4,000,000 pounds of freight in pool cars and stop-over 
cars, each year. Much of the less-than-carload freight moves in a cooperative 
pool-car service, the Terminal Freight Cooperative Association. The pool cars 
and stop-over cars originate with a large number of factories, and various other 
consignees are involved. 

We estimate our yearly savings at $20,000 due to the economies effected as a 
result of the use of the above-described facilities. - 

We ask that no legislation be enacted that would deprive us of our right to 
exercise our judgment in routing our freight so as to effect economies. To do so 
would inerease our cost of doing business, which would have to be passed on to 
our customers, hundreds of whom are small retail hardware merchants 

Besides the savings involved, there is another most important consideration— 
that of service and the ability to control the movement of our goods so as to insure 
rapid and safe transit. This is a most important factor in reducing loss and 
damage, and preventing delays in transit. 

We are a member of the National Industrial Traffic League and, in addition 
to the above, fully concur in and support the statement of William H. Ott, Jr. in 
behalf of same, which statement in oppoisiton to 8. 2713 has already been filed 
with the Senate committee. 

Please do not approve 8. 2713. 
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STATEMENT OF WaLuacE GREEN, TRAFFIC MANAGER or Husgy & Pui 
HarpWARE Co., Dauuas, Tex. 


My name is Wallace Green. I am traffic manager of Huey & Philp Hardwar 
Co., of Dallas, Tex., with branches at Houston and Fort Worth, Tex. We have 
been in continuous operation since the early part of 1872. We are wholesale 
distributors of general merchandise, light and heavy hardware, cooking, heating 
stoves and appliances, household wares, sporting goods, electrical appliances, 
hotel and restaurant equipment, hospital and institutional equipment. We are 
also manufacturers of hotel, restaurant, hospital and institutional food-serving 
equipment. Our manufacturing facilities are located in Dallas, Tex. 

We are unalterably opposed to this legislation for the following reasons: 

(1) This legislation, as written, would definitely interfere with private 
business by practically prohibiting a wholesaler, manufacturer, or retailer 
from making pool cars. 

In the conduct of a distribution business such as ours, we must depend in a 
very large measure upon our ability to purchase in large volume, and to our 
ability to move this merchandise into our warehouses in carload or truckload 
lots, at carload, truckload, or volume rates. ‘The saving in transportation costs 
are passed on to our many dealers in the landed cost of their merchandise. Thes 
purchases are made either wholly for our own account or in conjunction with 
others. We make use of many pool cars for this purpose. Pool cars of one kind 
of merchandise are made up for us by a manufacturer, and shipped with cach 
piece of merchandise marked for each small dealer purchasing this merchandise 
from us. Through tariff arrangements that have been in force for vears, 
challenged, the contents of these cars represent three, four, or possibly more 
points of destination in the territory we serve. We also join with other buyer 
and together a carload or truckload of merchandise is purchased from one mai 
facturer and moved to various destinations, where each purchaser removes | 
part of the shipment. We also purchase in carload or truckload quantities, from 
one manufacturer, merchandise for all three of our stores. This merchandise 
moves at legal and lawful rates to each destination, where each store removes 
their portion until the car or truck is made empty. Each and all of the above 
examples are pool cars which have been for many vears recognized as legal and 
lawful by all regulatory bodies, and in each one of the above the total quantit 
of merchandise shipped is for all practical purposes made up of the small, oie 
than-carload, or less-than-truckload orders received by us for our small, ind 
pendent retail dealers. A very large number of these pool cars are made up 
merchandise that, when shipped in less-than-carload or less-than-truckload 
quantities, commands the highest of less-than-carload or less-than-truckload 
rates. For instance, bicycles, electrical appliances, guns, riffes, ete., and a 
great portion of it originates and terminates at points where the so-called commor 
earrier freight forwarder claims to have service, or in other words would be 
the language of the proposed bill, ‘‘Actually and substantially competitive w 
the operations of regulated freight forwarders.” 

2) It would positively increase transportation costs to the small, ind 
pendent dealer, and would have a direct effect on prices and the cost of living 

The benefits obtained, carload or truckload rates versus less-than-carload rat: 
through pool-car operations, and now passed on to those dealers, would be wip» 
out, and the increased cost would likewise be passed on. This very definite fa 
is sO simple it hardly seems necessary to mention; vet, this legislation is so 
viciously drawn up that it is apparent that no thought at all was given to t! 
and its effect on the small-business man, or the public in general, and it wou 
seem from the language of the bill that it was done deliberately. 

3) It would create, by legislative fiat, a condition that could and wi 
eventually destroy the entire basis of distribution in this country, a! 
definitely is not in the public interest. 

The only thing that a railroad or motor line has to sell is space in a boxeatr 
space in a truck; consequently, the more freight that can be moved in this spa 
at one time results in lower costs to these carriers and reflects lower rates al 
charges to the shipping public. This has been recognized as proper for ma 
years, and the greater the spread between the less-than-carload rate and thi 
carload (pool) rates, the greater the savings. All merchandise that moves 
carloads, if the spread is great, is in actual competition with these so-ca 
common-carrier freight forwarders. Any unwarranted disturbance of this is 
definitely not in the public interest. 

1) The freight forwarder’s duty is to serve the public; yet, they do 1 
serve the publie generally. Hence the pooling arrangements, whether they 
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be by an individual shipper or group of shippers or receivers, that are presently 
exempt, are absolutely necessary. 

In their testimony before this committee on 8. 2712, they did not tell the whole 
truth purposely about their operations. In this connection specific reference is 
made to the operating rights of 97 freight forwarders. Only four have authority 
to serve all points; vet they do not. Ten others have rights to serve all points 
from restricted origin; yet they do not. Five are restricted to 40 States. Obvi- 
ously they do not serve all points. And so on throughout their testimony the 
fact is plain they do not serve all the public; in fact, only a small portion of the 
public. The forwarder handles only about 15 to 20 percent of the Nation’s less- 
than-carload or less-than-truckload tonnage, and it is economically unsound to 
restrict the movement of the other vast quantity of less-than-carload or less-than- 
truckload tonnage, a portion of which moves in carload pooling arrangements just 
to saddle on the public an unnecessary and expensive evil. From and to the 
territory not served by the privileged forwarder there is tonnage that must move 
and oftentimes in pool car arrangements. These pooling arrangements are abso- 
lutely necessary and presently exempt, and should so remain. 

’ (5) There is no need for this legislation. 

Consolidation of freight into pooi cars by individuals, groups of individuals, or 
associations of individuals, has existed for many years before the regulation of the 
freight forwarder. It has existed and operated successfully, even though not 
identified as a group or association of shippers or receivers. That this was 
recognized is evidenced by the exemptions written into law only after long and 
careful consideration by the Congress, and the exemptions as written need no 
change. 

(6) The pro posed legislat on is too loosely drawn, and is too indefinite 

Under the proposed legislation the operation of our business would be in constant 


jeopardy, because we would never know what part of o ir operation of pool ears or 


our joining with others in their operation would result in a cease-and-desist order 
because of some supposed violation of this bill. We would never know whether 


we would be in violation of ‘Substantial competition,” ‘‘A single commodity,” 


or of “Homogeneous commodities,’’ or ‘‘the effeet on regulated freig! 
or any of the other ill-advised standards. 
(7) It is a bad law—not a good law. 
This is a bad law in that it sets up standards that are questionable, to say the 


ht forwarders”’ 


least. We do not concede that writing a bad law would correct evils, if such 
evils exist—-which we do not concede. The fact that, at the instigation of the 
freight forwarders, the proceedings resulting in the investigations of the Pacific 
Coast Wholesalers Association, in which the Interstate Commerce 
was reversed in its decision for good and sufficient reasons, does not justify the 
promise that the present law is a bad law, for it definitely is not. It is a good and 
proper law, and it seems to us that if there is any evasion of the law, which we 
still do not concede, it is a question of enforcement of the present law, and not new 
and bad legislation. This would require, ’tis true, increased moneys and staff for 
the Interstate Commerce Commission, but this is far more desirable from every- 
one’s standpoint—the forwarder, the shipper, the small merchant, and the publie 
as a Whole—than unwarranted and unworkable limitation or restrictions. 

It is the prerogative and duty of the Congress to write just and equitable laws, 
and to set up reasonable, just, and equitable standards by which any operation 
under the law can be judgéd; and if in the opinion of this committee, after definite 
proof of evasions—not hearsay or selfish half-truth testimony—there exist loop- 
holes, and there is sufficient weight of evidence pointing to violations, we feel that 
the committee is capable of writing into the law the proper safeguards without 
all of the superfluous verbiage so reminiscent of the OPS order to regulate the 
price on cabbage. We respectfully suggest, to accomplish this, that section 402 (c) 
be amended by adding the words ‘‘bona fide’’ to the description of a shipper. The 
amended part would then read: 

“(c) The provisions of this part shall not be construed to apply (1) to the 
operation of a bona fide shipper, or a group or association of bona fide shippers, 
in consolidating or distributing freight for themselves or for the members thereof 
on a nonprofit basis, for the purpose of seevring the benefits of carload, truckload, 
or other volume rates,.or (2) to the operations of a warehouseman of other bona fide 
shipper’s agent,” ete. 

We respectfully submit that the operations of a bona fide shipper are too well 
known, or can be ascertained with so little effort, that it is not necessary, nor is it 
desirable, that further standards be set up. 


Commission 
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We further submit that, with this change made, there is and will be no need for 
further clarification; that the Commission has already standards of measurement 
sufficient even to protect the freight forwarders from the shippers who actually 
make it possible for these parasites on the economy of the Nation to exist. 





STATEMENT OF Leo J. Heer, Vice Presipent, NaTionaL Retait Furniture 
ASSOCIATION 


On behalf of the furniture stores which account for approximately 80 percent of 
total annual furniture-store sales, the National Retail Furniture Association 
respectfully appeals to your committee to reject S. 2712 and S. 2713. 

We appreciate the opportunity extended to place this recommendation in th: 
record in accord with the communication of March 31 from Hon. Edwin C. 
Johnson, chairman. 

The board of directors of the National Retail Furniture Association has con- 
sidered this proposed legislation. Individual members and groups of local 
furniture-store merchants have explored the implications of 8S. 2712 and 8. 2713 

There is agreement that the deadening effect on competition, or the threat of 
competition with reference to local freight operations designed to hold costs to 
consumers to a minimum, warrants and in fact calls for the rejection of S. 2712 
and 8. 2713. 

There are a variety of other compelling reasons why S. 2712 and 8. 2713 should 
be rejected, but the factors of possible interference with competitive influences 
and the threat of higher prices to consumers that spring therefrom are sufficient!) 
compelling in themselves to eall for the rejection of this unnecessary legislation 
The critically needed operation or ability to undertake the operation of local freigh| 
receiving and distribution would be put in jeopardy. 

The danger of fostering monopolies for commercial freight-pooling operations 
is inherent in this proposed legislation. From a practical viewpoint, stripping 
the issue of legalistic contention, it can be stated that commercial freight-pooling 
operations are in effect at liberty to pick and choose both (a) localities in which 
they choose to render service and at liberty to pick and choose (c) commodities 
which they will handle. 

The protection which would be threatened for furniture stores, acting on behalf 
of consumers, would be their ability to compete or threaten to compete through 
nonprofit freight pooling when rates climb to unwarranted levels. 

The primary objections to 8. 2713 cited apply equally to the changes in S. 2713 
which have been proposed to your committee by the Interstate Commerce 
Commission. 

It is submitted that the intent of Congress is clear in section 402 (c); and that 
no amending language is required. But, on the contrary, amending language 
would tend to give comfort to practical monopolies. Such practical monopolies 
would then be freed of the restraining influences exerted by the currently present 
freedom of local groups to provide their own facilities when rates climb to unwar- 
ranted high levels. 

It is to be noted that the Supreme Court decision concerning section 402 (: 
has been attacked by proponents of the two proposed measures before your com- 
mittee as leaving the ‘‘* * * Commission no discretion and no power to look 
beyond the legal form of the organization * * *’ with reference to the typ 
of freight-pooling operations entitled to the exemption in section 402 (c). This 
is not the fact. The records show that in the case in question, the Pacific Coast 
Wholesalers Association, the Court did consider the factor of actual operatio: 
and the good faith in the operation. The argument advanced on the legal issue 
in this respect falls. 

Rather than see a protective wall built around monopolies in this area of freig!i' 
operations, it would be more desirable to see section 402 (c) eliminated entire!) 
It is to be noted that the National Retail Furniture Association does not propo~ 
that. It is simply stated as an alternative of less harmful effect as a means 
emphasizing the degree of conviction that 8. 2712 and 8S. 2713 are wholly unwar- 
ranted. 

Economy of operation is at stake. Prices to consumers are at stake. Freedom 
of competition is at stake. 

Those are the compelling factors which argue for the rejection of 8. 2712 a: 
8. 2713. 
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Actually, common carriers whose facilities figure into the operation of freight- 
pooling devices and who provide the actual transportation equipment and services 
are already regulated. 

The freight forwarder, consolidator, or distributor uses those facilities. A cer- 
tificate of public convenience or necessity is not needed under such circumstances. 
The venture capital and outlay is nominal. It is simply not in keeping with the 
tremendous advantage of a grant of legislative protection that constitutes virtual 
monopoly. 

The retail furniture store industry, serving consumer needs for everything that 
transforms houses into homes, therefore appeals to your committee to reject 8. 2712 
and S$, 2713, as well as amending language you may have before you. In this way 
there is assured the continued actual or potential freight pooling type of organiza- 
tion that substantially minimizes freight costs with no effect on actual common 
carriers. The wall which would be built around commercial operations by the 
proposed legislation serves no public interest but rather is in conflict with the 
public interest. 


STATEMENT OF Epwarp M. FisHer, MANAGER, COLUMBUS SHIPPERS 
AssociaTION, INc., CoLuMBUs, OHIO 


The Columbus Shippers Association, Inc., is a corporation organized not for 
profit, under the laws of the State of Ohio and was incorporated on the 2d day 
of March 1951. 

The purpose and objects of this corporation are to procure the pooling, con- 
solidation, transportation, and distribution of merchandise for its members on a 
nonprofit basis at carload, truckload, or other volume rates and to procure for 
its members @ more prompt, economical, and efficient distribution of their mer- 
chandise or products. It is also organized to develop and promote interchange 
of ideas, methods, and information concerning traffic and transportation matters 
and to encourage and support the establishment and maintainance of fair and 
equitable handling and fair and equitable transportation rates. It is also organ- 
ized to promote cordial relations between shippers and common or contract 
carriers and owners of transportation equipment. 

The board of directors of the Columbus Shippers Association, Inc., has general 
charge of the affairs of the corporation and has authority to act for the corpora- 
tion. It has directed me as manager to write on behalf of the corporation in 
protest of the proposed Senate bill 2713 which is defined as a bill to provide more 
definite standards for determining who is entitled to exemption from part 4 of the 
Interstate Commerce Act. The members of our association are seriously con- 
cerned with the effect that 8. 2713 might have on the operations of this associa- 
tion or the effect it might have as a stepping stone to further restrictive legislation 
in connection with shippers associations. Our members believe that the exemp- 
tions contained in section 402 (c) of the Interstate Commerce Act are entirely 
adequate to provide the necessary safeguards. We believe that the Commission 
has the authority to make any necessary investigation of shippers associations 
under section 402 (c). We know our association in its operation as provided by 
our constitution and bylaws, fully complies with any actual or intended exemption 
outlined in section 402 (c). Therefore, we feel the proposed legislation is com- 
pletely unnecessary. 

Our association started operations from New York on July 2, 1951, and from 
Philadelphia in October 1951. We have a daily pool car from New York which 
moves 5 days each week, and a Philadelphia car which moves about 2 days each 

The tonnage from New York is usually sufficient to more than fill one 

Most of our 23 members have merchandise shipped from New York each 
lay Monday through Friday and this is delivered to 35 retail, wholesale, or fac- 
tory outlets. The individual members receive from 100 to 20,000 pounds daily 
and save 30 to 40 percent in freight charges by consolidation. 

In addition to the monetary savings our pool-car consolidation has resulted in 
a dependable second morning delivery schedule from New York to the receiving 
docks of our members. This type of service had never been maintained for any 
period of time by any transportation agency. In partie lar, the service main- 
tained by the Railway Express Agency and the Postal Department on paccel- 
post packages, and the service by motor carriers on their less-than-truckload mer- 
chandise, by the rail carriers on their less-than-carload merchandise from New 


York or Philadelphia to Columbus, Ohio, was never and is not now comparable 
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to the service being maintained by our association. Likewise, the service main 
tained by the various freight forwarders, although normally better than]. ¢. | 
rail service did not consistently furnish second morning delivery. With the op- 
erations of our members geared to low stocks and public demand, regular promp' 
deliveries of merchandise is of primary importance. 

Another factor involved in the consolidation of merchandise by our organiza 
tion is the present lack of congestion, which formerly existed at the receiving docks 
of our members. Under our operation one and only one drayman delivers the 
freight to our members. Prior to the operation of our association, deliveries wer 
received via three main-line railroads serving New York and Columbus, four 
freight-forwarding companies, three or four motor carriers, the Railway Express 
Agency, and the parcel-post service of the Post Office Department. Some of th 
freight forwarders used the same drayman as the railroads so the total number 
of draymen delivering merchandise to our members was 10 or more as compared 
to only 1 now. Most of our members are department stores or retail-clothing 
stores located on the main streets of Columbus, Ohio, with receiving docks in an 
alley at the rear of the respective stores. Columbus is no different than othe: 
large cities. We have our traffic problems and we have our alley problems. Thy 
association in pooling merchandise has found a way to partially overcome this 
serious problem of our larger cities. 

In the proposed bill it states ‘if the Commission finds after hearing, an inves 
tigation or upon its motion, that it is necessary to carry out the purposes of th 
part and the provisions of the national-transportation policy to apply the pro 
visions of this part to any person described in paragraph one of this subsection 
Later it states ‘and whether or not the operations of the person claiming exemp 
tions have been such as to constitute unfair and destructive competitive practice: 
within the meaning of the national-transportation policy declared in this act. 
Obviously, the shippers association can only hurt the business of a freight for 
warder and no other type of transportation, except in a minor way. The Rai 
way Express Agency is not too particular whether it maintains its volume of 
traffic or they would not have exorbitant rates from New York to Columbus 
Ohio, applying on the same type of merchandise handled by our associatio: 
with charges which are as much as three times as great; and the railroads hav: 
nothing to lose as they claim they make no profit on less-than-carload traffic and 
most of the shippers associations ship via rail; and the motor-carrier industry as 
a whole has nothing to lose by a shippers association as the type of freight we 
handle has not been solicited in the past by the motor-carrier industry. Ther 
fore, any claim or any thought that a shippers association could engage in unfai: 
destructive competitive practices and not comply with the meaning of the na 
tional-transportation policy is very far-fetched. It appears to me that the pas 
sage of this bill would seriously interfere with and fail to preserve the inherent 
advantages of all types of transportation as defined in the national-transporta 
tion policy, contrary to the implied intent that the proposed bill would help 
preserve the national-transportation policy. 

I wish to quote from the summary report of the transportation and nationa 
policy as reported to the President in the year 1942 by the National Resource: 
Planning Board. ‘‘A major objective for the future must be a lower level of 
rates and fares in the transport industry to place the rate structure in a mori 
favorable position with res»ect to other prices in order that restrictions on move- 
ment may be minimized.’”’ This was not accomplished; instead freight rate: 
have spiraled upward in the past 10 years. As a result our members must us 
the more reasonable modes of transportatione as a means of reducing over-a! 
costs. 

A further quote from the report of the National Resources Planning Board 
“improved service (oo is an important aim for the future; its accomplishment wil 
result in part from the further application of technical developments already 
underway and partly from achievement of a large measure of economic coordina- 
tion.” My comment is that this is just what the shippers associations have bee: 
doing since their development after the war. We have received improved service 
on our shipments and it has been done by coordination. It was made possible by 
further technical improvements instituted by the carriers since the war. I con- 
tinue my quotations from the National Resources Planning Board report: ‘‘allo- 
cation of traffic is not accomplished by Government fiat or by arbitrary prescrip- 
tion but by free choice of consumers. The various modes of transport must be 
coordinated, maximum efficiency secured in the organization and operation of 
each individual enterprise involved and new media and methods be introduced 
at as rapidly a rate as is consistent with the object of over-all economy. Mean- 
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while, traffic must be encouraged by rate and service structures to flow by the 
most economical means or combination of means existing at any stage of develop- 
ment.’’ Finally I quote from a further paragraph in the report. ‘Since the 
final distribution of traffic should be affected by the free choice of shippers, the 
rates of carriers for hire by the various means of transport should reflect, as nearly 
as possible, the differences in relative costs for broad areas of traffic. Each descrip- 
tion of traffic would then go by the low cost means or combination of means unless 
the shipper or traveler considered the difference in service worth the difference in 
cost or price.’’ In our economy and our form of government is is the right of 
every shipper to forward merchandise via any type of transportation. We believe 
the proposed legislation will restrict that privilege and give the freight forwarder 
industry an undeserved monopoly to the detriment of private industry. 

Although our membership is concerned principally with the effect the proposed 
legislation will have on the future of shippers associations, we recognize the fact 
this legislation will be harmful to consolidators, distributors, 
others who are factors in pool car shipping. 

A copy of our membership roster is attached. I am writing for the association 
as a group and for the individual members. We voice opposition to S. 2713 with 
the hope that vou and the esteemed members of 
mend its passage. 


warehousemen, and 


your committee will not recom- 
Columbus Shipp rs Association, Inc., membe 


Boyertown Burial Casket Co 
Bradford-Husch 

Gerstenfelds 

W. T. Grant Co 

H. L. Green Co 

Khouries 

Kobackers Stores, Ine 

F. & R. Lazarus & Co 

Lee’s Style Shop 

Madisons 

J, he. Penny Store, 1600 (106 North High St. 
\Montgomerv Ward & Co 
Morehouse-Fashion Co 

J.C. Penny Store 580 (3776 East Broad St. 
John A. Seiller & Son 
Seillers, Ine 

Shoe Corp. of America 

The Union Co 

Sabbacks 

Warner-Hudnut Co 

Chas. P. Wiseman 

Fk. W. Woolworth Co 

C. C. Winans Co 


LetreER From F. R. Woop, Trarric MANAGER, HENRY Disston & Sons, Ine. 


PHILADELPHIA, Pa., April 4, 1952. 
Hon. Epwin C. JOHNSON, 


Chairman, Senate In’‘ers'a’e and Foreign Commerce Commitee, 
Washing oa: BD. SC. 

Dear SENATOR JOHNSON: We respectfully desire to record our opposition to 
Senate bill S. 2713 and as amended to amend the Interstate Commerce Act. 
This bill is supposed to provide more definite standards for determining who is 
entitled to exemption from part IV of said act, such as shippers nonprofit associa- 
tions 

We are not questioning the desirability of the Interstate Commerce Commis- 
sion to establish definite standards for determining who is entitled to exemption 
from part ITV of the act. However, we respectfully submit that the standards 
implied and sought to be established urder the proposed amendment to subsec- 
tion (ec) of section 402 appear to be discriminatory in favor of freight forwarders, 
favoring a certain type of shipper, and seems to tend toward nullifying the present 
exemption granted manufacturers and shippers under section 402. 


9O736—h52 S6 
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This amendment states that in the administration of this paragraph the Com- 
mission shall consider among several other things, ‘‘their effect on the operations 
of regulated freight forwarders.” It is further stated that ‘“‘due weight shall be 
given to the question of whether or not the involved activities are actually and 
substantially competitive with the operations of regulated freight forwarders.’’ 
It is quite natural to assume that any shippers cooperative is in competition with 
freight forwarders. Therefore, we particularly object to the preceding quotation 
as this alone may be considered sufficient cause for investigation and withdrawal 
of the exemption under the proposed amendment. 

The proposed amendment further states, ‘‘due weight shall be given to whether 
they are limited to the handling of a single commodity or of homogenous com- 
modities, and whether or not the number of persons participating in or benefiting 
from the activities in question is such as to justify the removal of the exemption.’ 
From this, it is possible to infer that if the operation of a shippers group is con- 
fined to a single commodity, it would be entitled to exemption, whereas if the 
operation embraced many commodities it would be subject to possible investiga 
tion and denied exemption. This could involve discrimination between shipper 
of different types of goods. It could also result in discrimination between large 
and small shippers as a few large shippers will have sufficient tonnage at their 
disposal to arrange an advantageous shipper operation, and it would take a ver) 
large number of small shippers to insure sufficient tonnage to arrange an ad- 
vantageous car pooling in their behalf. 

Furthermore, it is felt that in the enforcement of the proposed amendment the 
shippers cooperatives will be constantly subject to harassment by interests not 
in sympathy as complaints will no doubt be made against any operation not meet 
ing with the approval of a third party. We, therefore, respectfully suggest that 
the present subsection (c) of section 402 does contain very de‘inite standards for 
determining who is entitled to exemption as the Interstate Commerce Commis- 
sion can undertake to measure the shippers or their associations who claim ex- 
emption from part IV against these standards, we feel that there is no justifica- 
tion for this amendment. 

The present exemption contained in section 402 now gives shippers their tra- 
ditional and constitutional right of distributing their merchandise in the most 
economical manner. If this right is to be curtailed, or is to be subject to harass- 
ment, it would mean that the cost of distributing merchandise will be great] in- 
creased. At the present time we are sure that everyone is vitally interested in 
keeping consumer costs as low as possible. 

For the reasons stated above, we respectfully ask that you give due considera- 
tion to our position in respect to this bill. 

F. R. Woon, Traffic Manager. 


STATEMENT oF C. LyMAN HasSwELi, REPRESENTING ALLIED Stores, INc. 


My name is C. Lyman Haswell and I represent Allied Stores, Inc., which owns 
and operates 75 department stores throughout the country. Since our annual 
freight bill for in-bound merchandise is in excess of $4 million, we have found it 
necessary to pool our freight with other concerns in the same geographical area 
wherever possible, by forming shippers’ associations. Through the use of thes 
associations we are able to do one or both of the following: 

1. Reduce the cost per hundred pounds. 

2. Reduce the transit time from manufacturer to store. 

Therefore, we are vitally interested in any legislation which will either increase 
cost, increase time in transit, or both. It is for this reason that we are opposed 
to S. 2713. 

Our opposition is based on the following: 

1. Effect on shippers’ associa’ions.—After reading 8S. 2713, it appears that tlic 
only associations which may survive after passage of this bill are those which 
are noncompetitive with freight forwarders. And since the freight-forwarder 
service is limited to points of their own selection and not to all points, they ma) 
permit associations to exist in the smaller cities in which freight forwarders have 
found it unprofitable to operate. All others would violate some provision o! 
section 4 of the Interstate Commerce Act and therefore would have to be dissolved. 

2. Effect on freight charges.—The effect of increased freight charges to our stores 
particularly those in the far West, would be tremendous. It is not difficult to 
imagine increases amounting to as high as 30 percent in some instances. How, 
in these days of declining profit, can this be justified? What effect will it have 
on inflation? 
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3. Effect on transit time.—These pooling arrangements in many instances have 
substantially reduced transit time since full cars moving from origin to destination 
make much better time than |. c. |. shipments. In retailing, transit time is ex- 
tremely important due to the highly competitive nature of the business. Many 
of these associations were formed after motor trucks and freight forwarders were 
found unable to provide satisfactory transit time. 

4. Effect on business.—The Office of Price Stabilization after all this time still 
has not granted the retailer any relief from increased freight rates since its incep- 
tion. Passage of this bill would merely cut further into the retailer’s already 
dwindling operating margin. 

5. Effect on coloading.—We should not be denied the right to coload and ship 
carloads of freight in conjunction with others for the purpose of reducing costs. 

6. Effect on routing.—We should not be forced to do business with the freight 
forwarders at their terms due to lack of suitable alternatives. 

7. Effect on rate structures.—The freight forwarders will become so powerful 
they will secure rate concessions from the railroads which will require compen- 
sating increases in the level of rates charged to the general public. 

Consequently, we respectfully request that you do not approve this legislation 
for the reasons listed above, and instead allow section 402 (c) of the Interstate 
Commerce Act to remain as presently written. 


STATEMENT OF N. W. Putnam, EXeEcuTIvVE SECRETARY, CHICAGO SHIPPERS 
ASSOCIATION, INC, 


My name is N. W. Putnam, residence, 7347 South Sacramento Avenue, Chicago, 
Ill. I am appearing here in opposition to Senate bills S. 2712 and S. 2713, on 
behalf of the members of the Chicago Shippers Association, Inc., 1106 West 
Thirty-fifth Street, Chicago, Ill., in my capacity as executive secretary of that 
organization, and have been authorized to appear here by the board of directors. 
I have been employed by Chicago Shippers Association as its executive secretary 
from its formation on December 10, 1949, at which time it was granted certificate 
No. 9161 by the State of Illinois, as provided by the General Not-For-Profit 
Corporation Act of Illinois, approved July 17, 1943, in force January 1, 1944. 

The association is comprised of the following members: 


Butler Bros. McCrory Stores Corp. 
Coast to Coast Stores McLellan Stores Co. 
Cotter & Co. Montgomery Ward & Co. 
Detecto Seales, Ine. National Tea Co. 
Gamble-Skogmo, Inc. Smoler Bros. 

Goldblatt Bros. Sperry & Hutchinson Co. 
B. F. Goodrich Co. Spiegel, Inc. 

W. T. Grant Co. Western Tire Auto Stores 
H. L. Green Co. Wilson & Co. 

Jewel Tea Co. F. W. Woolworth Co. 

S. 8S. Kresge Co. 


The association arranges for the assembly and distribution (including the line 
haul) of pool cars for its members. I am a salaried employee of the association and 
do not share in its benefits. The board of directors, consisting of the president, 
vice president, secretary, treasurer, and four others, administer the affairs of the 
association. These people are the traffic managers of the respective member 
firms and serve in their capacities without remuneration. 

Copies of our bylaws are available and our books and records are open for 
inspection at any time. 

Chicago Shippers Association members are keeping their cost of transportation 
at a proper level commensurate with excellent service, and are sincere in their 
belief that there is no substitute for this type of operation. The benefits of this 
operation makes it possible for the members to pass on these reductions in trans- 
portation eosts to the eonsuming public. 

The association is fulfilling its obligations as a bona fide not-for-profit shippers 
association under the law, and it is sincere in its belief that its activities are such 
as to fully justify exemption from part IV of the Interstate Commerce Act. In 
other words, there is no need to change the act in any way, as it applies to the 
association’s activities. 
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The members of Chicago Shippers Association cannot overlook the effect the 
language of this bill will have in destroying each member’s opportunity as a private 


enterprise in the consolidating and shipping of its freight. 


Dwell on the language used—‘‘competitive with * * * freight forward- 


ers’’—“handling [more than] a single commodity or homogeneous commodi 
ties’’—‘‘number of persons * * is such as to justify removal of th 
exemptions” at the discretion of the Interstate Commerce Commission. 

Certainly, we have faith in the ability of the Interstate Commerce Commission 
to enforce the Interstate Commerce Act, but what is the basic reason to put thes: 
specific words into the act? The Commission’s Bureau of Freight) Forwarder, 
are enabled to investigate associations now. As a matter of record, Mr. 
Koch, district supervisor of that body, conducted such an investigation of the 
activities of Chicago Shippers Association in the early part of 1950. If he found 
anything wrong, we never heard of it. Why now, should a minority group agitat: 
for legislation to put words into the mouth of the Interstate Commerce Com 
mission, under the guise of protecting our national transportation policy? It 
our understanding that these are freight-forwarder sponsored bills, making it a 
possibility that all phases of presently exempt transportation activities be declared 
illegal, in short, they are designed to change the standard of exemptions unde: 
part IV, section 402, paragraph C, and for the obvious reason of enabling tly 
freight-forwarding industry to recapture the business now handled by all exempted 
organizations, thereby creating a monopoly for themselves, which is, the rea 
threat to our national transportation policy. Chicago Shippers Association, Ine 
complies with all State and Federal laws, and it is strongly opposed to any legis 
lation to rewrite part [V of the Interstate Commerce Act, other than that ree» 
mended by the Interstate Commerce Commission in its sixty-fifth annual report t 
Congress. 

The Chicago Shippers Association, Inc., in the light of all facts stated herei: 
sincerely requests and pray that this legislation not be reeommended, 





STATEMENT OF R. K. Witson, Trarric MANAGER, BARKER Bros. Corp., Los 
ANGELES, CALIF. 
BARKER Bros., 

Los Angeles, April 3, 195 
Subject: Senate bill No. 2713, freight-forwarder bill to kill pool-car consolidation 
The Honorable Epwin C. JOHNSON, 

Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington 25, D. ¢ 

Dear Sir: Pursuant to vour telegram of April 1, 1952, we hereby submit 
reasons why we believe Senate bill No. 2713 should be opposed. We trust ow 
statement will receive the careful consideration of the committee and will b 
incorporated as a part of the record. 

Our reasons for opposing Senate bill No. 2713 are: 

1. The proposed legislation is superfluous and uncalled for. We heartily agre: 
that the Commission should have the power and duty to revoke any exemptio 
where the operation is not that of a bona fide association or shippers’ agent a- 
defined in section 402 (ec) of the Interstate Commerce Act. We believe that tli 
present law contains the necessary powers but it merely requires enforcement 

2. The bill is so vague and ill-defined that no shipper, warehouseman, shippers 
agent, group of shippers or association of shippers could operate without fear of 
investigation. It is obvious that any shipment whatever the size, 1. c¢. |. or 
carload, shipped by any method other than freight forwarder, whether by truck 
rail, air, water or even parcel post, whether consolidated or not, will have som 
effect on regulated freight forwarders. All other criteria used are equally as vag 
and all-inclusive. 

3. Basically and fundamentally the bill is wrong in that it would prohibit tly 
shipper from selecting a routing for his freight as he sees fit. 

4. It is evident that the proposed legislation is but another step in the frei 
forwarder’s designs to monopolize the |. e¢. 1. field. They have already obtain 
common-carrier status and have become so powerful! they can obtain private-rat 
concessions from the motor carriers which are not available to the general publi 
Such rate concessions are not passed on to the general public in reduced freigh 
forwarder rates but are retained by the forwarders. In addition, any losses 
sustained by the motor carriers as a result of these rate concessions must be 
necessarily borne by the rate increases to the general public. If the forwarder- 
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are able to remove competition with this bill, then secure the private-rate con- 
cessions from the railroads, their monopoly will be accomplished. A monopoly 
is not good as may be evidenced in the early-day operations of the railroads or 
present-day operations of the Railway Express Agency in the package-shipment 
field, 

5. Restricting or possibly eliminating present bona fide and legal pool-car 
consolidations would materially increase transportation costs which would have 
a direct inflationary effect on the cost of living, particularly on the west coast 
where we already pay the highest transportation costs. 

6. Passage of this bill would benefit no one, except, possibly the freight for- 
warders. Many commodities, such as furniture, now moving in consolidated 
pool cars, would not move at treight-forwarder rates, thereby depriving the rail- 
roads of the badly needed revenue. Those shipments that are now moving by 
consolidated pool cars are moving via the regulated carriers at regular published 
tariff rates which, by law, must be just, reasonable and compensatory. Were 
this bill to pass the shipment would probably move via a freight-forwarder routing 
at an unpublished, privately negotiated rate which is not available to the general 
publie. 

While the above-stated reasons would have been the principal points of my 
testimony, | would have preferred to give the testimony in person where I could 
have amplified some of the points. 

Your serious consideration of the points mentioned will be sincerely appreciated 

Respectfuily yours, 


BarRKER Bros. Corp. 
R. K. Witson, Traffic Manager. 


STATEMENT OF Marvin J. Gaut, Culer or MATBRIEL, NorTHROP AIRCRAFT, INC. 


- 


Senate bills S. 2712 and S. 2713 are designed to effect changes in section 402—( 
and 410-A of part 4 of the Interstate Commerce Act to accomplish the two 
following purposes: 

1. To make it necessary tor those who intend to engage in freight forwarding 
to obtain a “certificate of public convenience and necessity”’ in order to do business 
S. 2712). 

2. To empower the Interstate Commerce Commission to regulate freight con- 
solidators on seven basic premises the principal one of which is the extent of their 
“competition with regulated freight forwarders’ (S. 2713). 

It is my opinion that these proposed laws are just a continuation of the step- 
by-step process by which the freight forwarders hope to eliminate their competi- 
tion by legislation. 

The national transportation policy was evolved a number of years ago when the 
railroads of the country were in dire straits, and it was necessary for Congress to 
take action to prevent their extinction and the loss thereby of a valuable national 
asset. The principal purpose of this policy was to set up certain standards of 
operation as guidance for the Interstate Commerce Commission in protecting 
the life of the common carriers. There is no question as to the necessity of this 
action, for without it this country could soon have ended up without a rail system. 
The principles of poliey which were inherent and are still inherent in the case of the 
rails does not now and never has applied to the freight forwarders sv and large 
they do not own any rolling equipment. Their extinction would not mean the 
loss of any great physical asset as in the case of the railroads. They are freight 
consolidators and expeditors. As such they have rendered valuable services to 
the country. They are not, however, any different than any other business 
concern that renders service to a community, a State or the Nation. They should 
operate on a competitive basis the same as any other industry. 

They have sought for a number of years to gain special privileges and eliminate 
their competition by legislation. Through a series of cleverly devised legislative 
steps they hope to end up as a privileged shipping class endowed with privileges 
not accorded others, and free of competition. 

\s a part of the over-all plan they obtained the passage through Congress in 
1950 of a bill which by a stroke of the legislative pen made them common carriers. 
Now, they are back to take another bite, this time requesting that a ‘‘certificate 
of public convenience and necessitv’”’ be obtained before any new operator is 
allowed to enter the forwarding business. Their theory in this case is that they 
can always say that there is an existing service in operation which can handle the 


Dusiness and that therefore, there is no reason to allow anvone new to be licensed 
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to operate. Their second request is that the Interstate Commerce Commission 
be directed to examine the operation of private consolidations to see if they ar 
‘competitive’ to the existing freight forwarders. Now, it goes without saying, 
that every pound of freight which goes through a private consolidation could be 
handled through the freight forwarders’ service. But should the freight forwarders 
have such protection from competition? If it is fair for them why is it not fai: 
to protect drug stores, grocery stores, filling stations, machine shops, flour mills 
and every other type of business from competition. Why should this element o/ 
American business be set up as a privileged class? Why should the freight fo: 

warders, who are nothing more than shipping consolidators, be set aside with mo: 

privileges than any other shippers? 

If you members of this committee were in business and decided to pool your 
freight in order to gain lower freight rates you would be in competition with th: 
forwarders and under this legislation would probably be prohibited from making 
this consolidation. 

Farmers in the West have long consolidated their shipments of cattle, sheep 
grain, and other produce. It is not too improbable to suppose that the freight 
forwarders might next move in to take over this type of private freight conso!| 
dation. 

Again, I reiterate that by protecting the freight forwarders the Congress is not 
protecting a vital national physical asset. They are protecting just another 
American business. 

It is my opinion that in a free enterprise system of government, which we a 
advocate, that no business should be entitled to eliminate its competition by 
legislation unless there are sound reasons for legislative protection of the business 
These reasons are not in existence in this case. 

For the reasons set forth above, I earnestly urge that your committee does not 
approve this legislation. 





STATEMENT oF J. A. Watuace, Drrector oF THE GENERAL TRAFFIC OFFICE, 
Forp Moror Co., DEARBORN, MicH. 


OBJECTIONS TO 8. 2713 


I am also authorized to advise the committee that Ford Motor Co. is opposed to 
S. 2713 in its present form. 

Section 402 (c) of the existing act exempts certain operations from the applica- 
tion of the provisions in part IV of the Interstate Commerce Act. The present 
subsection (c) provides: 

“(e) The provisions of this part shall not be construed to apply (1) to the opera- 
tions of a shipper, or a group or association of shippers, in consolidating or distrib- 
uting freight for themselves or for the members thereof, on a nonprofit basis, for 
the purpose of securing the benefits of carload, truckload, or other volume rates, 
or (2) to the operations of a warehouseman or other shippers’ agent, in consolidat- 
ing or distributing pool cars, whose services and responsibilities to shippers in 
connection with such operations are confined to the terminal area in which such 
operations are performed.” 

S. 2713 would authorize the Commission by order to deny the above exemptions 
which Congress has specifical’ y granted. 

It may be that there are certain shippers’ associations which are operating in 
effect as freight forwarders and as unregulated competition for the freight for- 
warders. We do not express an opinion whether such associations should | 
denied the benefits of the above exemptions. However, 8. 2713 goes far beyond 
such a limited situation. S. 2713 would authorize the Commission to remove 
from the exemptions any person presently exempt by paragraph 1 of subsection 
of section 402. The inference from this is that such person would then be subje:' 
to the provisions of part IV of the act. Interestingly enough, however, the bill 
does not attempt to amend the definition of “freight forwarder’’ contained in sub- 
section (a) of section 402 of the act and it seems quite possible that a person denied 
exemption under subsection (¢) would nevertheless not be covered under su!- 
section (a), and, thus, although deprived of exemption under subsection (c), suc! 
person would still not be subject to regulation as a freight forwarder. This con- 
fusion does not commend the bill. 

Assuming this ambiguity can be corrected, there remain serious substantive 0!- 
jections to the bill. It would appear that under the proposed amendment, t! 


Commission might have the power to prevent a shipper operating entirely by itse lt 
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from consolidating or distributing its own freight. This would appear to be a 
rather amazing result and certainly it cannot be intended to give the Commission 
such power. Thus, if a shipper with a large volume of traffic were, entirely within 
the confines of its own plant, to load a car with its own materials for shipment to 
one of its branches, the Commission would have the power to declare that this was 
not exempt from regulation under the provisions of part IV of the Interstate 
Commerce Act. This would certainly discourage carload shipments, and, in my 
opinion, would not further the transportation interests of the United States, par- 
ticularly during this critical period of defense production. 

Equally objectionable is the possibility that under such an amendment a shipper 
might be prevented from retaining an agent, not a freight forwarder, to consoli- 
date freight for it. There are a number of locations in the United States where 
Ford Motor Co. has a large volume of converging shipments which it has pur- 
chased from different suppliers. In some of these places, it hires persons to con- 
solidate such freight for it. All of the component parts of such shipments are 
property of Ford Motor Co. destined for its various plants. The entire content 
of the carload is, thus, Ford Motor Co. material. The ability to consolidate such 
freight is of importance to our company not only in the freight savings involved 
but in scheduling shipments to maintain an even flow of parts and materials to our 
various assembly plants throughout the country. 

For reasons stated, we respectfully register our opposition to 8S. 2713. 


STATEMENT OF HarRoLp C. Brewur, TRAFFIC MANAGER OF AMERICAN BILTRITE 
RvuBBER Co., INc. 


My name is Harold C. Brewer. I am traffic manager of the American Biltrite 
Rubber Co., Inc., of Chelsea, Mass., manufacturers of rubber heels, soles, and 
soling. We employ 1,500 people and ship, in less-carload quantities, 83,000,000 
pounds of freight a vear. 

My statement will be confined to S. 2713 ‘‘to amend the Interstate Act, as 
amended, to provide more definite standards for determining who is entitled to 
exemption from part IV of said act as an association of shippers or a shipper’s 
agent.”’ [The italics are mine.] 

During the past decade our markets have gradually moved southward and west- 
ward. Many shoe-manufacturing companies moved out of New England re- 
establishing their plants in the South and Midwest. As our products are not 
sold in carloads this meant our distribution was on an ]. c. |. or |. t. |. basis with our 
competition being located much nearer to these shoe-manufacturing companies. 
Our merchandise being sold on a delivered basis means our competition is left 
with a very decided rate advantage particularly due to the relative low selling price 
of our merchandise against its high density or shipping weight. 

During this period of transition the 1. c. |. rail service depreciated due to two 
factors. First, failure of the railroads to keep pace with the increased needs of 
faster service and speedier deliveries and secondly the entry into the l. c. 1. field 
of the freight forwarder who took the ‘“‘cream”’ of the traffic. This worked out 
fairly well for the majority of shippers for quite a period as the forwarder gave 
good service with fair distribution at reasonable rates. However, this picture 
changed and is continuing to change due to rate restrictions and the addition of 
arbitraries being placed in the forwarders’ tariffs thereby eliminating the shipper 
from many points due to prohibitive transportation costs. In other words the 
forwarder has become selective as to what he carries and to where he goes. He 
takes the “cream” leaving the skimmed milk to the railroads. 

\s stated before, our competition is located much nearer to the large Midwest 
and Southern markets. In these areas our competitors are able to take advantage 
of single line |. t. 1. truck rates and service. Being further away from this market, 
single line rates are in many cases not available to us, and the competitive rates 
are excessive. 

The use of consolidated pool cars has enabled us to compete in these distant 
markets on an equal basis. If consolidated pool cars were eliminated, we would 
be at a very distinct competitive disadvantage. 

Senate bill 2713 would, because of its broadness in scope, prevent us from making 
consolidated pool cars without fear of harassment from the ICC. This bill only 
attempts to establish standards by indirection and it will require many long and 
costly hearings by the ICC to develop workable standards. This is contrary to 
the bill’s intent to provide more definite standards. 
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I would like to refer to the statement of Giles Morrow, executive secretary and 
general counsel of the Freight Forwarders Institute relating to 8. 2713: ‘The bil! 
is definitely not designed to regulate the operations of any shippers or shipper 
group which are conducted within the real meaning and intent of the exemption. 
Nor does the bill interfere with the right of shippers to appoint an agent to ship 
their freight. I want to emphasize, strongly and emphatically, that the freight 
forwarding industry does not advocate the regulation of any bona fide shipper, or 
shipper group, or shipper’s agent. Jf the bill is not clear in that respect it should 
be made clear, either in the bill, or committee report, or both.” . 

I have taken the liberty of emphasizing the last sentence of this quotation be 
cause in my mind the bill is not clear and in its present state, we as shippers of 
consolidated pool cars are placed in jeopardy and may well be forced out of our 
highly competitive markets due to excessive transportation costs. 

Again, I would like to refer to the statement of Giles Morrow, executive secre 
tary and general counsel of the Freight Forwarders Institute: ‘‘That if there is 
any danger that the bill is so framed as to interfere with bona fide shipper activity 
it can and should be modified.”’ 

In conclusion, I would like to state that S. 2713 in its present form is too broad 
in scope. It would prohibit a shipper such as ourselves from making consolidated 
pool cars, thereby restricting our markets and placing us at a competitive dis 
advantage. If your committee thinks that there is need of new legislation then 
let it be definite and specific. 





STATEMENT OF L. C. FLoop, Trarric MANaGerR, THE May Co., Los ANGELEs, 
CALIF. 
APRIL 3, 1952. 
Subject: Senate bill 2713. 
Hon. Senator Epwin C. JOHNSON, 
Chairman, Senate Interstate & Foreign Commerce Committee, 
Senate Building, Washington, D. C. 


HonoraB_e Sir: In lieu of a personal appearance before your committee thie 
following statement is given in positive opposition to Senate bill 2713: 

Our opposition is based on two factors: (1) that the language of the proposed 
bill is so ambiguous, so broad and so all inclusive that a bona fide shipping group 
could not survive under its provisions; 2) that the present exemption as it now 
appears in part IV of the Interstate Commerce Act, section 402 (c), is sufficient 
and adequate if properly enforced. 

The standards as proposed under this bill narrows the exemption to the point 
that under complaint the Interstate Commerce Commission has nothing left but 
discretion. 

Listed below are excerpts of a few of the standards under which shipping groups 
must comply: 

(a) The nature and scope of the activitiesin question. 

(b) Their effect upon freight forwarders. 

(c) The good faith and intent of the operator. 

(d) If the activities are competitive with regulated freight forwarders. 

(e) Types of commodities handled. 

(f) The number of persons participating. 

Each or any of the above standards could sign the death knell of shippers as 
sociations. As an example, however, let’s review standard (d) (If the activities 
are competitive with regulated freight forwarders). Obviously any exempt freight 
consolidation or distribution will have some effect on regulated freight forwarders 
especially considering that certain forwarders can serve any two points in the 
United States. Movement by any regulated carrier of any quantity of tonnag 
less carload or truckload has a direct effect on freight forwarders. The greatet 
the volume of less than carload movement the greater the adverse effect, with a 
net results that tonnages rather than the character of the operation or the shipping 
groups involved would determine the exemption. Once again we wish to repeal 
that this one standard alone is so all inclusive that the net result would be restric 
tion against the pooling of freight, even by those who the Commission in the past 
has considered bona fide cooperatives. 

As another example, consider standard (e), where the language of the bill is 
as follows: ‘‘Whether they are limited to the handling of a single commodit) 
or of homogeneous commodities.’”’ Once again, should the exemption apply to 
the operation of a single or of a few shippers handling many commodities of 4 
widely varying nature, and be denied to a small group of shippers handling 4 
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smaller amount of commodities but still of a wide variety? Does the language 
imply that pooling of single commodities might still be exempt, if by some chance 
they hurdled the standard as set up under quotation (d)? We ask also the 
definition of homogeneous commodities. Does it mean shipments for an industry, 
for example, the retail department store industry? Would they be exempt? 
Then what is the standard for the ‘“‘number of members participating and are 
benefiting by the activities’? Could it be 2 persons or 5 or 50, or a hundred 
or more? Also, would the number of members participating vary from industry 
to industry? 

In conclusion, we wish to state we have sound faith in the ability of the Inter- 
state Commerce Commission to properly protect the shipping public’s best 
interest at all times. Further, the Interstate Commerce Commission now has 
authority for removal from exemption under part IV of the Interstate Commerce 
Act, any or all shippers associations who are not operating bona fide associations 
as set forth in section 402 (c) of the act. 

While we are aware that the Interstate Commerce Commission has requested 
clarification of the exemption in question, we strongly feel that Senate bill 2713 
does not carry the clarification requested. Instead this bill aims directly at 
every concept of freedom in commerce as we understand it. We strongly urge 
that this bill be defeated in your committee. 

Very truly vours, 
THe May Co. 
L. C. Fioop, Traffic Manager. 


STATEMENT OF Henry M. Do.t, Jr., Trarric MAaNaGcer, Dresmonps, Los 


ANGELES, CALIF. 
APRIL 2, 1952. 
Subject: Senate bill 2713—freight forwarders bill to kill private pool car con- 
solidations. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce 
The Senate of the United States, Washington, D. C. 


Dear Str: We feel that this bill is so unjust and not in accordance with our 
free-enterprise system, and affects us so seriously, that we have endeavored to 
obtain time to give oral testimony in opposition. This time has been denied. 
Therefore, as requested in your wire, we are making this statement which we 
ask be given consideration and made a party to the records. 

In the statement presented by Mr. Giles Morrow, executive secretary and 
general counsel of Freight Forwarders Institute, before vour committee, he 
stated: “The bill is in conformity with recommendations of the Interstate 
Commerce Commission.” 

For your information, we also quote the recommendation of the Interstate 
Commerce Commission, also taken from Mr. Giles Morrow’s statement: 

“We recommend that section 402 (c) be amended to make the exemption of 
shippers’ associations and shippers’ agents revocable by this Commission where 
it is found that the operation under consideration is not that of a bona fide 
association or agent as defined in that section.” 

According to these recommendations, the Commission’s only request was 
“where it is found that the operation under consideration is not that of a bona 
fide association or agent as defined in that section.” 

We wish to eall to the attention of your committee the fact that Mr. Giles 
Morrow’s statement that this bill is in conformity with the request of the Com- 
mission is untrue and insincere, because this bill being so ambiguous, broad, and 
inclusive, includes all shippers’ associations, all pool-car consolidators, and 
shippers’ agents, whether they are operating legally or illegally. 

By being so all-inclusive it puts the operation of any association in je ypardy of 
inte 2 and subject to revocation of its operation, as there is no bona fide 
standard set forth in the law. 

The Freicht Forwarders Institute apparently recognizes this. Otherwise they 
would not have made the following statements: 

If, in the judgment of the Commission, the language of the bill needs to be 
modified to carry out their recommendation we will be agreeable to any reasonable 
or necessary change”; and 
‘This is definitely not a proposal to catch the just and the unjust in the same 

Again I emphasize that there is no intent to regulate the activities of a ship- 


net 
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per or any group of shippers who ship their own freight in the manner and for the 
purposes specified in the law. And I repeat what I said earlier, that if there is any 
danger that the bill is so framed as to interfere with bona fide shipper activity it 
ean and should be modified. We are concerned with the correction of a defect 
in the law.” 

If the Freight Forwarders Institute meant what they said, isn’t it only reason 
able to assume that they should have submitted a recommendation and sample 
rephrasing of the law to show their good intentions? 

The question may arise as to the Commission’s ability to rule in a fair and just 
manner under the proposed law. It must be recognized that all humans or huma: 
groups are subject to error and if the law is not definitely defined, isn’t it only 
reasonable to assume that the possibility of human error is greater than if the law 
was plain, specific, and concise in its meaning? 

In all lawmaking the laws are so worded and their meaning so clear that the just 
and innocent are not condemned along with the unjust or guilty. This law is s 
broad that it includes all pool-car consolidators and shippers’ agents regardless of 
whether they are operating justly or unjustly. Therefore, the law is not sound and 
not in the best interests of the shipping public and the transportation policy of the 
Nation. 

The Freight Forwarders Institute admit they have no quarrel with the legitimate 
pool-car consolidation operator. Therefore, it is the responsibility of the Senate 
Committee on Interstate and Foreign Commerce either to kill this bill in it- 
entirety or to change the law to give exact and concise freedom for the uninter 
rupted operation of the just and legitimate pool-car consolidators and shipper: 
agents. 

Respectfully yours, 
DEsMOND’s, 
Henry M. Dott, Jr., 
Traffic Manager. 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-—16, 
United States Capitol Building, Senator Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statements were submitted for insertion in the 
record following the conclusion of the hearings, April 9:) 


Letrer From A. M. Corxery, Trarric MANAGER, ScrucGs-VANDERVOORT- 
BaRNEY, St. Louis, Mo. 


Scruaas-VANDERVOORT-BARNEY, 
St. Louis, Mo., April 5, 1952. 
Senator Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 


Srr: The following is a statement of Scruggs-Vandervoort-Barney, Inc., a cor- 
poration engaged in the retail dry-goods business, operating two large departm: 
stores in St. Louis, and a member of the Terminal Freight Cooperative Associati 
We are very much opposed to the proposed legislation in Senate bill 2712 a: 
Senate bill 2713, for the following reasons: 

The first and most obvious one is that the bill as written would make it imp: 
sible for any shippers’ associations to continue to function. 

Secondly, this legislation would eliminate shippers’ associations and create a 
monopoly for a few of the large forwarders in the handling of less-than-carload 
freight. 

Also restrictions against pool cars and shippers’ association will increase tra 
portation costs. This wil! have an effect on the cost of living. 

Senate bill No. 2713, also refers to the handling of a single commodity or 
homogeneous commodities. No consideration should be given to this portio! 
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as many retailers and wholesalers alike handle numerous items of merchandise 
in their business operations, and this would be discrimination of one class of 
industry against another. 

In answer to my telegram of March 28, stating my opposition to these Senate 
bills 2712 and Senate bill 2713, you telegraphed that public notice was given 
February 4, asking witnesses to contact committee immediately. These Senate 
bills 2712 and 2713, were introduced on February 21. You also stated that you 
had more than 200 witnesses that would occupy the entire time for 7 weeks, and 
asked that a statement be sent instead of giving testimony personally. 

It is, therefore, imperative to the interest of the shipping public that your 
honorable committee reject this bill. 

Respectfully yours, 


A. M. Corxery, Traffic Manager. 


STATEMENT OF O. W. WILLENBERG, TRAFFIC MANAGER, Stix, BaER & FULLER 
Co., St. Louis, Mo. 


This legislation proposes to amend and change the act in such manner as to 
set up @ virtual monopoly of the handling of less-than-carload-lot freight for the 
few larger forwarders now existing and would very effectively eliminate from the 
picture many small consolidators, pool-car distributors, and local cartage com- 
panies whose operations for many years have been built around the consolidation 
and distribution of pool cars. 

In addition to legislating this business away from these many small operators, 
these bills would not only have the effect of practically prohibiting manufacturers 
and retailers from making pool cars, but, would force out of business many 
shippers’ associations who have operated successfully for years. 

These actions would naturally increase transportation costs and would have 
a further direct effect on prices and the cost of living. This on top of the many 
recent and contemplated freight increases in addition to our other rising costs of 
operation and the margin squeeze under price controls would create an impossible 
economical situation. 

It is our sincere belief that no new legislation such as 8S. 2713 is required as the 
Commission presently has the power of policing and enforcement. It would seem, 
however, that the Commission lacks sufficient funds to permit them to promptly 
and properly investigate reports of alleged evasion of the exemption clause of the 
act. 

As regards 8. 2712, inasmuch as the present wording of the act gives the freight 
forwarder ample protection and since the freight forwarders generally do not own 
transportation equipment but utilize the services of the regulated carriers there 
would seem to be no reason for a requirement on their part to obtain certificates 
of public convenience and necessity, further any properly qualified individual or 
company should be privileged to pool shipments via regulated carriers. 


LetteR From L. F. Dumont To SENatorR Torey on Benatr or FRED MEYER, 
INc., PoRTLAND, OREG. 


FRED Meyer, INc., 
Portland, Oreg., April 4, 1952. 
Subject: S. 2712 and 2713. 
Hon. CHARLES W. Tosey, 
United States Senate Committee on Interstate and Foreign Commerce, 
Washington, D. C. 
Dear Senator Tosper: We hereby go on record as being emphatically opposed 
) Senate bills 2712 and 2713. It is our opinion that this proposed legislation is 
imnecessary and objectionable for the following reasons: 
|. Onr right as a private enterprise to make up and/or participate in pool-car 
operations for shipping our merchandise could be restricted and possibly pro- 
hibited with resultant higher freight costs to ourselves and other shippers. 
2. The bills are obviously freight forwarder sponsored and apparently intended 
to create a freight forwarder monopoly on small shipments. 
3. The application of the bills, as written, is confusing, uncertain and misleading 
the general public. 
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4. There is nothing in these bills as written, which will be of any benefit to 
the public as a whole or which will improve the national transportation situation 
We, therefore, urge you to seriously consider this legislation in the light of its 
relationship to the shipping public and to oppose it in committee. 
Yours very truly, 
FreD Meyer, INc., 
L. F. Dumont, 
Traffic Department. 





STATEMENT OF SAMUEL KREIS, PARTNER, UNITED States PACKING 
& SHrppina Co. 


My name is Samuel A. Kreis and I am a partner in the United States Packing 
& Shipping Co., whose general offices are located at 330 West Thirty-eight Street 
New Vork City. 

The United States Packing & Shipping Co. has been engaged in the consolida- 
tion of less-carload shipments since 1925. Our activities are confined to the New 
York terminal area only. Our patrons issue instructions to their suppliers that 
all their various supplies from the New York area be delivered to our termina! 
for consolidation and we in turn forward these shipments to them in accordance 
with their instructions. I am presenting this statement in opposition to 8S. 2713, 
which is now being considered by the Committee on Interstate and Foreig; 
Commerce of the United States Senate. 

My company consolidates shipments for individuals as well as nonprofit ship 
pers’ associations. 8. 2713 is so vague and indefinite in its language that it 
definitely appears to jeopardize all of our consolidation business. It also threatens 
to destroy the economies and many other advantages which our customers have 
enjoyed through these many years by the use of our consolidation service. Our 
business has been patronized both by large department stores and mail-order 
houses as well as by many small merchants located throughout the Nation 
That our service has been very substantially patronized through all of these 
years by so many merchants is in itself evidence that they cénsider our consoli- 
dation service of great value. 

It would be a gross injustice both to ourselves and to the shipping public who 
use our facilities to deny them all of these advantages through legislation that is 
clearly intended to protect the selfish interests of a group of regulated freight 
forwarders, who apparently seek to monopolize the less-carload traffic of the 
Nation, even though it is detrimental to the shipping public and not in the publi: 
interest. 

I cannot see how this legislation could be fairly administered by the Interstat: 
Commerce Commission or any other body to whom its administration would bh 
relegated. This bill states “In the administration of this paragraph the Con 
mission shall consider among other things, the nature and scope of the activities 
in question and their effect upon the operations of regulated freight forwarders.’ 
I respectfully submit that these are not definite standards and that it would be 
impossible for any administrative body to fairly determine whether any shippers 
agent or shippers’ association should or should not be denied the exceptio: 
granted in subsection C of section 402 of the Interstate Commerce Act. I further 
submit that any traffic which we handle may be claimed to have some effect upo 
the operations of regulated freight forwarders. 

In considering the nature and scope of the activities of any shippers’ associa 
tion, who shall determine whether its scope is too limited or too wide? Conceiv- 
ably, two or three large shippers can develop enough tonnage to consolidate a 
carload shipment. Would that scope be too limited? On the other hand, 
small-business men should decide to group together in an effort to pool tl 
shipments and enjoy carload rates, how could they possibly attain their purpos: 
without taking in a greater number of small merchants such as themselves. ‘This 
would be the only way that they could compete with the larger merchants 
Would this cause the scope of the shippers’ association to be so wide as to bi 


undesirable, and on the basis of the numbers involved should they be denied the 


exemption mentioned above? This would most certainly be unfair to the small 
merchant, who is seeking to keep his costs at a minimum and to pass on t! 
savings to the general public whom he serves. 

As to the effect of shippers’ associations upon the operation of regulated freight 
forwarders, there again this bill is so vague as to be again dependent merely 
someone’s opinion. Conceivably, any traffic, actual or potential, which moves 
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through any channel other than regulated freight forwarders, may be considered 
to have an adverse effect upon these forwarders. Is this to be taken into con- 
sideration as to whether or not a shippers’ association should be denied the 
exemption granted in the original law? 

The bill also raises the question as to whether the pool cars and associations are 
limited to the handling of a single commodity or homogeneous commodities. It 
does not state which is desirable and which is undesirable, nor why one should be 
denied the benefits of the exemption as opposed to the other. Simply because a 
shipper happens to be engaged in a business which requires the handling of many 

commodities, whether they are single, homogeneous, or otherwise, should he for 
any of these reasons be denied the right to group his shipments or to pool them 
with those of other merchants similarly situated? 

Both the railroads and the motor carriers publish all-commodity carload tariffs 
permitting the mixture of a great many varied and dissimilar commodities in one 
carload at a specified all-commodity rate. These tariffs are ostensibly published 
for the use of the general public. Shippers generally are not able to make use of 
these tariffs unless they pool their freight. ~The effects of this legislation would 
be to limit the use of the all-commodity rates and mixed rule 10 provisions solely 
to the regulated freight forwarders. This was definitely not the intent of the 
carriers when these tariffs were published. 

This bill, if made law, would definitely confuse rather than clarify the present 
situation. Part 4 of the Interstate Commerce Act clearly defines a regulated 
freight forwarder and also states clearly who is exempt. As a law-abiding citizen 
| would not intentionally commit any unlawful act. However, I am entitled to 
know in advance what is lawful and what is unlawful. This is impossible under 
S. 2713. Since there are no definite standards set in this bill, how could any 
shippers’ association determine in advance what they may or may not do? It 
appears to be a game in which the rules are made after the game is started. 

The regulated freight forwarders who seek the protection of this bill do not own 
any tracks, they do not own any cars, nor do they own any terminals. They are 
not actual carriers as the freight is carried by the railroads at tariff rates. 

However, their slice of the transportation dollar is considerable and it would 
appear entirely out of proportion to the service they perform. The all-commodity 
rates generally are approximately 45 percent of the less-carload rate, giving the 
forwarders a 55 percent spread. In other words, even though the railroad owns 
the tracks, the cars, and the terminals they only get 45 percent of the transporta- 
tion dollar whereas the forwarder, who owns none of the facilities, gets 55 percent. 
Is it any wonder, then, that the merchant and the shipper is seeking some means 
other than the freight forwarder to move his freight? 

We, as consolidators, charge our customers 15 cents per 100 pounds for consoli- 
dation into carloads. We make this charge regardless of the spread in rates or the 
savings involved. We merely perform a consolidation service at a reasonable rate 
and all of the savings accrue to the owner of the freight, and not to a middleman. 

While I have full confidence in the Interstate Commerce Commission and a 
sincere respect for their ability, no regulatory body could fairly administer any 
law which does not state specifically what is unlawful. 

SAMUEL A. KREIs. 


STATEMENT OF Wm. D. Sincer, Trarric MANAGER, BorING AIRPLANE Co 


The Boeing Airplane Co. is engaged in the manufacture of airplanes, airplane 
replacement parts, and other military and industrial products. We employ 
approximately 28,000 people in the Seattle area and &pproximately 26,000 
employees at Wichita, Kans. In addition to our large payroll, we disburse many 
millions of dollars annually for materials, and more than $2 million a year for 
transportation services. Substantially all of our present production is to fulfill 
contracts with the United States Government. 

We are vigorously opposed to the enactment of Senate bill 2713 for two reasons 

First, we consolidate our less-than-carload shipments into pool cars with ‘eles 
Ce ane Any restriction on this activity will substantially increase our 

nsportation costs. 

" Secohll the provisions of the proposed bill have no precise definition Its 
{ministration is left entirely to the exercise of the Interstate Commerce Com- 
ission’s diseretion. 

Ve have been a member of a bona fide, nonprofit shippers’ association for a 
riod of 11 vears. Our less-than-carload shipments are consolidated at Chica go 


r) 
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and yarious other eastern terminals. Such shipments are forwarded in consolidated 
carloads to Seattle and Renton, Wash. The consolidation and carload movemen 
of our materials hos substantially reduced our transportation costs. This reduc- 
tion has amounted to approximately $1,500,000 over past years. If our right t 
consolidate shipments is destroyed, the cost of our airplanes will be increased, an‘ 
our increased costs will largely fall upon the Government. It follows that suc! 
increased cost will result in a reduction in the number of airplanes which can b 
produced with a fixed appropriation of funds. 

The standards established by the bill are so broad and all-inclusive the, 
destroy the right of individual shippers, and bona fide, nonprofit shipper group 
to use underlying transportation for the consolidation of less than carload shi) 
ments. This legislation constitutes a delegation of unlimited interpretive powe: 
to an administrative agency, but does not establish definite criterion for t) 
guidance of the shipping public. We submit the following reasons to emphasiz 
the absolute lack of adequate standards in the proposed bill. 

1. Competition: No nonprofit shippers group can operate without being sul 
stantially competitive with regulated freight forwarders. This requiremen 
alone effectively legislates all bona fide, nonprofit shippers associations out of 
business. 

2. Single commodities or homogeneous commodities: Approximately 50,000 dif- 
ferent types of commodities are used in the manufacture of a modern airfram 
These commodities are not homogeneous in character. It is physically impossil)|: 
for us to limit our consolidating activities to the handling of a single commodit: 
or homogeneous commodities. 

3. Number of persons participating: No standard is established for the gi 1- 
ance of nonprofit shippers’ associations presently operating. No basis is speciliod 
on which to plan future activities with any confidence that operations are bein 
conducted within the law. It is left entirely to the arbitrary discretion of a: 
administrative tribunal. 

4. Good faith and without intent to evade the law: These standards are now 
provided in the existing law. 

In the past much has been said before the committee regarding legislation 
amend part IV of the Interstate Commerce Act. The freight forwarders ha 
established and maintained a favored position in the handling of less than c.vv- 
load shipments. Senate bill 2713 is a further attempt by the freight forwarder: 
to establish a monopoly in the handling of such shipments. Three large freig 
forwarders control the vast majority of all freight forwarder business. Their 
control of all consolidated shipments will be further intensified and enlarged | 
the exclusion of all competition by this legislation. 

The elimination of bona fide, nonprofit shippers associations will increas« 
transportation cost of many industries, and will be an additional inflationar, 
influence on the level of all industrial and consumer prices. By legislation | 
freight forwarders have been given authority to negotiate concurrence or jo! 
rates with motor carriers. These rates are lower than the published rate pa. 
by the general shipping public to motor carriers for identical or similar servic: 
Rate concessions received by the freight forwarders have placed pressure on mot) 
carriers to raise the general level of their rates to the shipping public. If, throu 
this legislation, freight forwarders are able to control substantial additions 
traffic, the pressure on motor carriers to raise their price to the shipping pub 
will be increased. 

The freight forwarders do not serve all areas of the country, This is especially 
true on shipments from the Pacific Northwest, including Seattle, to the entir 
Midwest. Pool cars and shipper’s consolidations are necessary to serve those 
areas not reached by the regulated freight forwarders. Historically, after trac: 
areas are developed by individual shippers or shipper groups, freight forwarders 
establish service. They do not develop trade nor new producing or consumil 
areas. The very nature of their business is to consolidate small shipments wher 
volume exists. Is every shipper group, consolidating in areas not served by tli 
freight forwarders, to be jeopardized if and when a freight forwarder elects ‘0 
extend their operations? 

For these reasons, we submit that this legislation will deprive individual shippers 
of their right to assemble less-than-carload shipments in pool or consolidated 
carloads. Bona fide, nonprofit organizations fulfill a very necessary transpor- 
tation service. Restrictions, which will harass or eliminate their operations, ar 
contrary to the best interests of the shipping public. 
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STaTEMENT OF WILLIAM R. Zuerett on BEHALF oF Norturop Arrcrart, INc, 


My name is William R. Zuetell. I live at 400 Twenty-fifth Street, Manhattan 
Beach, Calif. I am employed as traffic manager at Northrop Aircraft, Inc., 1001 
Broadway, Hawthorne, Calif. I have held this position for 8 months. Previously 
| was assistant traffic manager of this same company for 5 months and before 
obtaining this position, I held the position of traffic coordinator for 8 months. 
| have been employed in the aircraft industry continuously since 1931 and I have 
devoted my entire efforts during this employment to the materials handling, 
purchasing, shipping, warehousing, and traffic divisions of this industry. 

Northrop Aircraft, Inc. is an organization engaged in the production of aircraft 
for the USAF. At the present time, its principal activity is directed to the pro- 
duction of the F-89 Scorpion, two-place, all-weather, twin-engine, jet fighter, and 
to extensive research and limited production in the guided-missile field. The main 
headquarters where this production is carried on is located at Hawthorne, Calif. 
in Los Angeles County where over 16,000 people are employed. We also have a 
plant located at Anaheim, Calif., which is known as our Anaheim division. This 
division produces range finders for the USAO department. 

In my position as traflic manager for this company I control the movement of 
between 15 and 20 million pounds of freight per year moving via all types of com- 
mon carriers. Over half of this tonnage moves on a less carload basis or pool car 
arrangement with other manufacturers in the Los Angeles area. As traffic 
manager for this company it is my responsibility to purchase this transportation 
in the most economical and efficient manner to benefit the United States Govern- 
ment and my company. As we are a 100-percent Government contractor, any 
ncrease in freight charges has a bearing on the economic structure of the country 
and subsequently affects the taxpayer. 

On March 28, 1952, I requested by wire to the Honorable Edwin C. Johnson, 
chairman of the Committee on Interstate and Foreign Commerce, time to present 
testimony in person in opposition to this bill, realizing the seriousness and the 
resultant increase in freight costs if this bill were passed. This request was 
lenied and I am issuing this statement to be made part of the record in oppositien 
to this proposed legislation. 

Senate bill 2713 purposes to amend section 402 (c) of the ICC Aet by reducing 
the exempt parties therein and this reduction would be left to the discretion of the 
Commission. Evidently, this legislation, instigated by the freight forwarders, 
is an attempt to establish a monpoly on all less earload freight. This monopoly 
would be limited to a few large forwarders, which are now in existance and would 
force many consolidators and pool car distributors, plus raw material warehouses, 
out of business. Many local legitimate cartage companies in the pool car distribu- 
tion business could be affected by this legislation. Pool cars, which are a necessity 
to many small private businesses, enabling them to be competitive with other 
larger businesses, will practically be eliminated by passage of this bill. 

This legislation would discourage the small subcontractor who is so vital to the 
aircraft industry in the production of parts and assemblies. During the last vear 
there has been an industry cooperative program-subcontractor ass stance clinics 
to attract small-business men and encourage them to produce these parts for the 
defense effort. These clinics have been held on a Nation-wide basis sponsored 
by a subeommittee in the House of Representatives and the USAF Material 
Command. These small subcontractors, who depend largely on pool car econ- 
solidations and shipping associations, would have to increase their costs and this 
would revert to the prime contractor and the United States Government. These 
hinderances would divert these now dependable subcontractors into other fields. 

Nonorofit legitimate shipping associations, which have been operated suc- 
cessfully for years, could be foreed to discontinue their operations, which are non- 
profit and beneficial to the general public. If these operations are discontinued 
the cost of thousands of commodities used by both manufacturer and consumer 
would be inereased and would generate inflation. Much of this business would 
be diverted to the motor carrier and would detract from the ra‘lroads’ business. 

The freight forwarding companies are certificated by the ICC and under their 
certificates it is their duty to serve the public on a Nation-wide basis. However, 
this service is not available in many s>arsely popvlation areas and pool car ship- 
ments are absolutely necessary and should be continued without change. If this 

il is passed, it will put the freight forwarders in an enviable position to bargain 

i the railroads and truck lines to obtain greatly reduced rates, which would 
not be available to the general public. Also, being a monopoly, they could obtain 
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even higher increases, thereby enlarging their profits. As these forwarders dv 
not own or operate any transportation equipment, their compensation woul 
increase beyond the limits deserving of a publie servant. 

In my position as-an industrial traffic manager, I am governed by principles of 
good traffic management. One of these principles is the privilege of shipping my 
freight in the manner in which it is best suited to the United States Government 
and my company’s needs. I urge the committee to oppose this bill and not take 
away this privilege. 





STATEMENT SUBMITTED BY RosBERT DeKroyrt, Trarric MANAGER, NEWARK, 
N. J., ror HimMse_r AND OTHER INDUSTRIAL TRAFFIC MANAGERS 


The bill would ereate a preferred minority in the transportation industry. 

It would jeopardize efficient distribution practices which have been in vogue 
for many years and would deprive the public of the benefit now derived from 
such economical distribution. 

No need whatever exists for the proposed amendment, and it should be rejected. 

We, the undersigned manufacturers and shippers of merchandise throughout 
the United States, respectfully urge that this bill be defeated. 

The bill creates the machinery for barring the growers or producers of foods 
and the manufacturers and shippers of goods from distributing their products in 
the most economical and efficient manner. This would occur if the Interstate 
Commerce Commission should find that the shippers’ activities affect the opera- 
tions of ‘‘the regulated freight forwarders.’’ Thus ‘‘the regulated freight for- 
warders”’ are singled out for special favor and protection in the transportation 
of all shipments amounting to less than a full carload or full truckload; no similar 
protection is afforded the railroads, the motor carriers, or the shippers themselves. 
The total number of freight forwarders is relatively small while there are only a 
handful of them maintaining operations throughout more than just a few States. 
It therefore follows that a very small segment of the transportation industry 
proposes to obtain special favor without regard to the interest of the general 
public or the higher costs which would ultimately be thrown on the consuming 
public. 

When part IV of the Interstate Commerce Act was enacted some 10 vears ago, 
section 492 (c) was incorporeted into the statute in order to preserve the right 
of individual shippers or groups of shippers to continue the long-standing practic« 
of combining small lots of merchandise into carload, truckload, or other volume 
shipments in an effort to keep their distribution cost reasonably close to the lower 
costs paid by the largest shippers who distribute in full carload or tfackload 
quantities. Section 402 (c) also preserves the right of such shippers to engage 
an agent to ship such combined or pool cars or to engage an agent to receive 
pool cars at destination and supervise the distribution of such cars so that the 
merchandise reaches the proper party or parties. 

Thus it is apparent that section 402 (c) is Of basic importance as a guarantor 
of fundamental liberties. To emasculate this short but important provision 
would be as violent a change as to legislate away the right of producer or manu- 
facturer to use the public highways in the delivery of their goods to the public 
Such things have been done in other countries but surely should never be sanc- 
tioned in the United States. 

Under existing law, including part IV of the Interstate Commerce Act, there 
exists ample machinery for correcting any situation which might arise if a shipper 
shipper’s agent, or group of shippers should overstep the bounds of propriet) 
Already there have been several cases in which the Interstate Commerce Commis- 
sion has found that an alleged shipper’s agent or association is in fact a freight 
forwarder and subject to their jurisdiction as such forwarder. In this connectio! 
the attention of the committee is respectfully directed to the following Commis- 
sion decisions: * 


R. T. C. Terminal Corporation Freight Forwarder Application, 265 I. C. C. ¢ 

Docket FF-150, Vendors Consolidating Co. Inc., Freight Forwarder App 
tion, decided by the Commission on appeal from a prior report of Division 

Docket FF-200, John M. Hopke Freight Forwarder Application, derided 
the Commission on appeal from the prior report of Division 4 


Leo Levine and Mary Levine Extension—Household Goods, 47 MCC 323 


In the case last cited division 5 of the Comnission coneluded that the applicant 
were actually freight forwarders, although they claimed to be merely shipper 
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s do ' agents, and the Commission proceeded to find that any motor carrier operations in 

ould '  eonnection with the forwarder business should be performed by certificated carriers. 

Likewise in the Hopke case cited above, Mr. Hopke traded in the name and stv e of 

as of | Metropolitan Pool Car Associates, but the Commission found his activities to be 

my those of a freight forwarder as defined in section 402 of part IV. On the other 

nent ' hand, the proponents of this bill cite only one case in which the Commission has 

tak« failed to accomplish its own interpretation of section 402 (c). The case cited by 

way of a horrible example and as justification for the proposed legislation is 

U.S. v. Pacific Coast Wholesalers Association, 338 U.S. 689, decided February 6, 

1950. In connection with that case it should be noted that the Interstate Com- 

merce Commission expressed disapproval of only a small portion of the involved 

operations, holding that some mere 8 percent of the total traffic or that billed 

against nonmembers, constituted nonexempt operations. The Federal courts 

including the Supreme Court, failed to agree with the Commission’s views and 

certainly didn’t accept the views advocated by the Freight Forwarders Institute 
— in the proceeding before the Interstate Commerce Commission. 

In other words, in one instance the views of the Interstate Commerce Commis- 
sion have been repudiated by the courts in connection with a small! portion of an 
association’s activities, while in numerous other instances the allegedly exempt 
operations have been found to be subject to part IV of the act, and presumably 
these operations will either be discontinued or corrected to conform 

: statute. 
Epaeve Thus it seems to be apparent that no change in the statute is necessarv, while 
— the proposed amendment would seriously threaten the basie rights of shippers 
oo and manufacturers to distribute their products in such manner as to lay down their 
goods to the consumers at the lowest possible cost to all concerned. 

Respectfully submitted. 


ected, 


rhout 


foods 


with the 
cts im 


tation 
imilar 
elves. e r . 

oniv a Irvington Varnish & Insulator Co., R. M. Regan, Traffic Manager; 
‘tates Lehn-Fink Products, Fred Lotz, General Traffic Manager; 
dustry Mennen Co., George Bliven, Traffic Manager; Pyrene Manu- 
eneral facturing Co., R. F. Drummond, Traffic Manager; Serutan Co. 
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uming Milton Goldstein, Traffic Manager; Sun Chemical Co., Joseph 
Ottine, General Traffic Manager: Chilcott Laboratories, Ine., 
rs ago Joseph Feeley, Traffic Manager; Geo. La Monte & Son, Howard 


» right A. Sargent, Traffic Manager; Manhattan Rubber Co., T. E. 
ractice Conklin, General Traffic Manager; Tung-Sol Electric, Inc., John 
rolume Malone, Production Manager; Heyden Chemical Co., Charles J. 
s lower Meisinger, General Traffic Manager: Jean Jordeau, Ine., Rober 
‘ckload DeKroyft, Traffic Manager; Celanese Corp. of America, E. F. 
engage Hanlon, General Traffic Manager. 
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LerreR From Water M. W. Spuawn, CHAIRMAN, LEGISLATIVE COMMITTEE, 


Arantor INTERSTATE COMMERCE COMMISSION 


OVISLO!I 
-manu- Marcu 24 
publi Hon. Epwin C. JoHNson, 
ye sane- Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JoHNSON: Your letter of February 25, 1952, addressed to 
the Chairman of the Commission and requesting comments on a bill, 8. 2713, 
introduced by Senator Magnuson, to amend the Interstate Commerce Act, as 
amended, to provide more definite standards for determining who is entitled to 
exemption from part IV of said act as an association of shippers or a shippers’ 
agent, has been referred to our legislative committee. After careful considera- 
tion by that committee, I am authorized to submit the following comments in its 
behalf: 

This bill would amend section 402 (c) by adding thereto a new paragraph, which 
would have the effect of making the exemption of shippers’ associations and 
shippers’ agents conditional and subject to removal by the Commission if it finds 
that such removal is necessary to carry out the purposes of part IV of the act and 
the provisions of the national transportation policy. 

In our annual report for 1951, page 151, we made the following recommenda- 
wm 
yplicant 8. We recommend that section 402 (c) be amended to make the exemption of 
shipper shippers’ associations and shippers’ agents revocable by this Commission where 
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it is found that the operation under consideration is not that of a bona fide assv- 
ciation or agent as defined in that section.” 

A large part of the freight-forwarder compliance work of the Commission’; 
Bureau of Water Carriers and Freight Forwarders relates to shippers’ associatio: 
said to be operating as freight forwarders. In Pacific Coast Wholesalers’ Ass). 
Investigation of Status, 269 1. C. C. 504, division 4 found that the Pacific Coast 
Wholesalers’ Association was operating as a freight forwarder without authori(y 
from the Commission and admonished it to discontinue such operations. ‘The 
district court for the southern district of California enjoined the requirem: 
stated in our report in that proceeding, and in United States v. Pacific Cous: 
Wholesalers Assn., 338 U. 8. 689, the Supreme Court affirmed the judgment of the 
district court. ‘The courts held that the association’s operations were of the char- 
acter contemplated by section 402 (c) (1) of the act, exempting from part IV the 
operations of an association of shippers in consolidating or distributing freight 
for its members for the purpose of securing the benefits of carload, truckload, or 
other volume rates. 

A number of associations have been investigated by the staff of the Bureau of 
Water Carriers and Freight Forwarders, and in general it has been difficult to 
distinguish between the service which a shipper receives from such an gssociation 
and that provided by regulated freight forwarders. In certain instances former 
principals in forwarder businesses have been found to be prominently identified 
with newly established shippers’ associations. Groups and individuals purporting 
to do business within the purview of this provision are increasing in number 
particularly since the court decisions to the effect that section 402 (c) is not a mer 
clarifying provision but constitutes an outright exemption from the provisions of 
part IV of the act. Probably the great majority of these individuals and groups 
are bona fide shippers’ agents and associations, but this section of the act has 
proved to be a loophole through which others have engaged in operations t)hia: 
appear to fall within the definition of freight forwarding. In view of the con- 
clusion reached by the courts in the Pacific Coast Wholesalers case, it is difficu| 
effectively to police and deal with operations of associations claimed to be exemp' 
under section 402 (c) (1). 

We believe this situation would be improved by amending section 402 (c 
make the exemption revocable by this Commission, but the provisions of | 
paragraph which the bill proposes to add to section 402 (c) to carry out this purpos 
seem to be too detailed and possibly restrictive upon the authority intended to | 
granted this Commission and probably would leave too much room for reversi})! 
errors if decisions were appealed. Studies made by the Commission staf! 
numerous operations of self-styled sbippers’ associations and agents have indicated 
that such operations generally are open to question with respect to certain feat 
We believe these features, among others, should be considered by the Commiss 
in determining whether a particular operation is to be subjected to regulation. \\ 
suggest that the new paragraph which the bill would add to section 402 ( 
amended to read as follows: 

(2) After hearing in an investigation instituted on its own motion or upor 
complaint the Commission shall, by order, remove the application of paragrap! 
of this subsection to any person if it finds that the activities of such person ar 
being conducted solely for the purposes of and within the limitations specified i: 
said paragraph, or that the removal of such application is necessary to carry ‘ 
the purposes of this part and the provisions of the national transportation poli 
In the administration of this paragraph the Commission shall consider, among 
other things which in its opinion are pertinent and relevant, the facts and circum- 
stances surrounding the organization and establishment of such activities 
scope of the activities, geographically and as to commodities handled and persons 
served; the basis of charges, if any, for the service or services provided; and the 
extent such activities are in competition with the services of freight forwarder 
subject to this part.” 

We are in accord with the purposes of S. 2713, and we recommend that the bil, 
if amended as suggested above, be enacted. 

Respectfully submitted. 


WALTER M. W. Spiawn, 
Chairman, Legislative Committe: 
CuaRLes D. MAHAFFIF. 

Joun L. RoGers. 
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LetTER From Water M. W. Spiawn, CHarrMAN, LEGISLATIVE COMMITTEB, 
INTERSTATE COMMERCE COMMISSION 


INTERSTATE COMMERCE COMMISSION, 


Washington 25, April 11, 1952. 
Hon. Epwin C. JoHNson, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CuHarRMAN JOHNSON: Your letter of April 3, 1952, addressed to the 
Chairman of the Commission and requesting comments on an amendment in the 
nature of a substitute, intended to be proposed by you (by request), to S. 2713, 
to amend the Interstate Commerce Act, as amended, to provide more definite 
standards for determining who is entitled to exemption from part IV of said act 
as an association of shippers or a shippers’ agent, has been referred to our Legisla- 
tive Committee. After careful consideration by that committee, I am authorized 
to submit the following comments in its behalf: 

We are of the opinion that the amended bill would give the Commission 
adequate authority and discretion to revoke the exemption of shippers’ associa- 
tions and shippers’ agents provided in section 402 (c) where it is found that the 
operation under consideration is not that of a bona fide association or agent as 
defined in that section. 

We recommend that S. 2713, as amended, be enacted. 

Respectfully submitted. 

Water M. W. Spiawn, 

Chairman, Legislative Committee. 
CHARLES D. MAHAFFIE, 
Joun L. Rocers. 


STATEMENT OF DEPARTMENT OF COMMERCE, CHARLES SAWYER, SECRETARY 


Views of the Department of Commerce concerning 8S. 2712 (substitute 
bill), amendments to bill to amend IC Act, as amended, to subject 
freight forwarders to requirement for obtaining certificates of public 


convenience and necessity, etc., and S. 2713, a bill to amend the IC Act, 
as amended, to provide more definite standards for determining who is 
entitled to exemption from part IV of said act as an association of 
shippers or shippers’ agent. 


S. 2712 (substitute bill) proposes to change the standards of the Interstate 
Commerce Act with respect to the issuance of operating authority to freight 
forwarders under part IV. In general terms it converts section 419 of the act 
from a “‘permits”’ to a ‘“‘certificates’’ section. S. 2713 proposes to amend section 
402 (c) of the act by narrowing the scope of the present exemption provided 
therein. It makes no change in the description of the parties to whom the 
exemption relates—shippers, shippers’ agents, and shippers’ associations—but 
adds standards for determining who is entitled to the exemption and authorizing 
the Interstate Commerce Commission, under prescribed conditisis, to remove the 
exemption. 

It appears that S. 2712 would benefit the established freight forwarders by 
restricting the freedom of entry of new enterprises into the field. The substitution 
in section 410 of the standard of ‘“‘present or future public convenience and 
necessity”’ for the present standard ‘‘consistency ‘with the public interest and the 
national transportation policy” as the basis for determining the issuance of 
operating authority to applicants, would be the means of accomplishing such a 
restriction. 

In practice, the obtaining of a certificate under part IV on the basis of public 
convenience and necessity probably would be much more difficult than under 
the test of public interest which now governs issuance of permits to forwarders. 
At the same time, S. 2712 would allow present holders of permits under part IV 
to continue to engage in their authorized services and would regard such permits 
as certificates of public convenience and necessity. 

It is recognized that freight forwarders subject to part IV have been designated 
by law as common carriers and that existing standards governing the right to 
engage in freight forwarding differ from those applicable to other common carriers. 
This Department feels, however, that this difference in standards is justified by 
the fact that freight forwarding is a form of indirect, rather than direct trans- 
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portation and hence is of an essentially different nature from the principal types 
of transportation regulated under parts I, II, and III of the act. Since a very 
high degree of concentration within a few firms engaged in the freight forwarding 
business presently exists it would appear undesirable to further decrease competi- 
tion by further hampering the attempts of new operators to enter the field. 

With respect to 8. 2713, the main objections are the indefiniteness of the 
standards provided for decisions as to removing exemptions to shippers and 
shippers’ agents, and the breadth of discretion granted the regulatory body in 
applying those standards. While it may be that exemptions under section 402 (c) 
have been extended to an unwarranted degree—perhaps even to the detriment of 
the regulated forwarders—this situation might better be remedied by more 
stringent enforcement of existing law rather than by new legislation. Should the 
Congress feel that new legislation is desirable, we believe that such legislation 
should define the extent of the exemptions permissible under section 402 (ec) and 
should limit the authority of the Commission in this connection to application of 
such exemption on a case by case basis, in conformance with definite criteria. 
With reference to the criteria proposed in S. 2713, it may be noted briefly that 
they are in some cases vague or unwarranted, i. e., the character or variety of 
commodities handled, and the extent of competition with regulated freight 
forwarders, ; 

The amendment in the nature of a substitute to S. 2713 as introduced, would 
appear to further broaden the criteria rather than limiting it. 

The probable effect of S. 2712 would be discouragement of new enterprises in 
the freight-forwarding field; that of 8S. 2713 would be extension of the regulatory 
authority of the Interstate Commerce Commission to a degree which would make 
possible broad discretionary removal of exemptions for shippers and shippers’ 
agents. Taken together, the two bills would tend to encourage the increase of 
economic concentration in the freight forwarding industry. 

For these reasons the Department of Commerce would recommend against the 
enactment of 8. 2712 and 8. 2713. 





STATEMENT OF CHARLES E. Buarne & Son, Trarric MANAGERS, PHOENIX, Ariz. 


S. 2713 proposes to amend subsection (c) of section 402 of the act, which exempts 
from the provisions of part IV of the act governing forwarders, (1) operations of 
a shipper, or a group or association of shippers, in consolidating or distributing 
freight for themselves or for the members thereof, on a nonprofit basis, for the 
purpose of securing the benefits of carload, truckload or other volume rates, or 
(2) operations of a warehouseman or other shippers’ agent, in consolidating or 
distributing pool cars, whose services and responsibilities to shippers in connection 
with such operations are confined to the terminal area in which such operations 
are performed, in the following respects. 

First, by adding at the beginning of the subsection, “Except as provided in 
paragraph (2) of this subsection’’; and second, by adding a new paragraph author- 
izing the Commission, after hearing, in an investigation on complaint or upon 
its own motion, to apply the provisions of this part if it finds that the operations 
concerned are contrary to the provisions of the law. Thereunder the Commission 
in the administration of this paragraph is required to consider, among other things, 
the nature and seope of the activities in question; their effect upon the operations 
of regulated freight forwarders; and whether or not the activities are conducted 
in good faith and without intent to evade the law. Moreover, as bearing on the 
foregoing considerations, the Commission is required to give due weight to the 
question of whether or not the involved activities are actually and substantially 
competitive with the operations of regulated freight forwarders; whether they are 
limited to the handling of a single commodity or of homogeneous commodities; 
whether or not the number of persons participating in or benefiting from the 
activities in question is such as to justify removal of the exemption; and whether 
or not the operations of the person claiming exemption have been such as to con- 
stitute unfair or destructive competitive practices within the meaning of the 
national transportation policy declared in this act. 

S. 2713 does not conform with the recommendations of the Commission in its 
1951 annual report, at page 151, reading: 

“7. We recommend that section 402 (b) (2) be amended to terminate the 
exemption of freight forwarders of used household goods. 

“gS” We recommend that section 402 (c) be amended to make the exemption of 
shippers’ associations and shippers’ agents revocable by this Commission where 
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it is found that the operation under consideration is not that of a bona fide asso- 
ciation or agent as defined in that section.” 


We submit that S. 2713 does not embrace the Commission’s recommendation 
No. 7, and goes far beyond No. 8. 


Therefore, for the reasons hereinbefore stated in connection with S. 2712, as 
amended, we recommend that our principals oppose S. 2713. 


CN a nn 


(Nore.—The statements of Frank A. Leffingwell, secretary-treas- 
rt. . rT » . yr ‘ 
urer, ‘Texas Industrial Traffic League, and of Kenneth L. Sater, 
counsel, Ohio State Industrial Traffic League in opposition to S. 2713 
will be found in the hearings for April 9 under S. 2754 and S. 2349, 

respectively.) 
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S, 2742, a Bill To Provide for the Liquidation of the Inland 
Waterways Corporation 


(S. 2742, 82d Cong., 2d sess., by Mr. Capehart, Mr. Bricker, and Mr. O’Conor] 


A BILL To provide for the discontinuance of operations, the disposition of the properties, and the liquida- 
tion, of the Inland Waterways Corporation, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That from and after the enactment of this Act 
the Inland Waterways Corporation (hereinafter referred to as the ‘“‘Corporation’’) 
shall not extend or enlarge its operations, and by not later than midnight of 


; , the Corporation shall discontinue the operation of all 
transportation and terminal facilities. 


Sec. 2. At the earliest possible date the Secretary of Commerce shall dispose of 
all properties of the Corporation for the best price obtainable. 

Sec. 3. Immediately after the discontinuance of operations of the transporta- 
tion and terminal facilities of the Corporation and the disposition of its property, 
the Secretary of Commerce shall proceed with the liquidation of the Corpora- 
tion, settling all claims against it and collecting all sums due it. All moneys 
remaining in the hands of the Secretary of Commerce after the liquidation of the 
Corporation shall be returned to the Treasurv of the United States and the stock 
of the Corporation owned by the United States shall be canceled, whereupon 
the Corporation shall be deemed to have been dissolved. 


Sec. 4, All statutes of the United States, or parts thereof, in conflict with the 
provisions of this Act are hereby repealed. 


Unitep Strares SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Thursday, March 13, 1952. 

The committee met, pursuant to adjournment, at 9:50 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CHArRMAN. Let us proceed, gentlemen. 

If there is no objection, I would like to have a statement by Lloyd 
L. Harvey, representing the Port of New York Authority on S. 2742 
inserted in the record. 

(The statement is as follows:) 


STaTEMENT oF Lioyp L. Harvey, REPRESENTING THE Port or NEw York 
AUTHORITY 


Mv name is Lloyd L. Harvey. I am manager of the trade promotion office of 
the Port of New York Authority, located at Washington, D. C. The Port of 
New York Authority is a bi-State commission of New York and New Jersey, 


created in 1921 to develop and protect the commerce and facilities of New York 
Harbor, 
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I am appearing in support of 8. 2742, which proposes discontinuance of oper- 
ations, the disposition of properties, and the liquidation of the Inland Waterways 
Corporation (Federal Barge Line). I previously appeared before the Interstate 
and Foreign Commerce Committees of the Senate (June 28, 1949) and House 
(June 15, 1949), submitting written and oral testimony to support our opinion 
that the properties of the Inland Waterways Corporation (Federal Barge Line 
should be completely dissolved, based on the record of the Inland Waterways 
Corporation during the last 27 years. ; 

At no time during the life of its operation has this Government corporation 
supported itself, depending each year on additional capital through added appro- 
priations. Consequently, it has been a drain on the pocketbooks of the American 
taxpayers for years. 

When the Inland Waterways Corporation (Federal Barge Line) was organized 
in 1924, Congress thought it would exist only a few years. Congress had no 
intention of throwing good money after bad over a period of 27 years. 

The actual report of the House Committee on Interstate and Foreign Com- 
merce, dated March 26, 1924, page 12, states: 

“The committee believes * * * that if this bill becomes a law, the Goy- 
ernment can and will within the next 5 years demonstrate * * * the practi- 
eability of water transportation and when that time comes, it is the judgment of 
the committee that the Government can dispose of its property to private capital 
to an advantage and withdraw entirely from such activities.” 

On page 5 of this report, the committee stated: 

“If the Government, after making these rivers navigable, cannot profitably 
operate a transportation system on them, then it is hopeless to expect private 
corporations to do so, and the Congress should no longer appropriate money for a 
useless purpose.” 

The Commission on Organization of the Executive Branch of the Government 
in its report to Congress, March 1949, referring to the Inland Waterways Corpora- 
tion, said: 

‘*We recommend that the Corporation be put into immediate liquidation and 
that the annual expenditure of the Government be ended.” 

The Port of New York Authority feels that the representative percentage of 
taxes paid by the people of New York and New Jersey should give us a strong 
voice in preventing further waste of tax money for a socialistic experiment in the 
field of transportation, economically unsound and contrary to the principles of 
free enterprise. 

One has but to refer to the annual reports of the Inland Waterways Corporation 
(Federal Barge Line) to realize, at a glance, that the operation has been economi- 
‘eally unsound. The report on the audit of the Inland Waterways Corporation 
in 1948 made plain the record of mismanagement. Supporting this contention, 
former president, A. C. Ingersoll, Jr., who served as president from 1946 to 1951, 
said, when he presented his resignation to Secretary of Commerce Sawyer: 

“The Commerce Department head has in the last 5 years rejected at least four 
important proposals for the sale of the Federal Barge Line (Inland Waterways 
Corporation).”’ 

Mr. Ingersoll called continued operation of the barge line by the Government 
“pure socialism.” 

As representative for the Port of New York Authority, I urge that S. 2742 be 
approved in its entirety. 





Unirep States SENATE, 
ComMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Wednesday, March 19, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF GREGORY S. PRINCE, ASSISTANT GENERAL 
COUNSEL, ASSOCIATION OF AMERICAN RAILROADS, WASH- 
INGTON, D. C. 


® Mr. Prince. That brings us to a discussion of S. 2742. This bill 
provides for the discontinuance of operations, the disposition of the 
properties, and the liquidation of the Inland Waterways Corporation. 
S. 2742 presents an important question of policy for the Congress to 
decide: Should the Federal Government remain in one phase of the 
transportation business in competition with private industry? 

That the Inland Waterways Corporation operates the Federal 
Barge Lines in competition with private industry is not open to 
dispute. In the conduct of its bargeload business it is in competition 
with private barge operators and the railroads. In the conduct of 
its less-than-bargeload business it is in competition with the railroads 
and the trucks. Such an ordinary business activity by the Federal 
Government is not consistent with the private-enterprise system. 

Even if the business had been conducted successfully, it would be 
wrong for the Federal Government still to be in it, but the fact is 
that it has not been conducted successfully and has had to be con- 
tinually subsidized in its operation. 

The accumulated net deficit of the Corporation to the end of the 
fiscal year 1951 was approximately $15,000,000. For the six postwar 
years alone there has been a deficit of approximately $8,000,000. 
This, however, does not tell the whole story so far as the barge-line 
operations of the Corporation are concerned, because these results 
include substantial profits from the terminal railroad operation of the 
Corporation at Birmingham, Ala. For instance, in 1951, the only 
year in which the annual report of the Corporation gives a break- 
down between its water operations and its rail operations, the total 
operations of the Corporation show a profit of $18,735, but excluding 
the railroad operations the water operations show a loss of $526,770. 

It should be borne in mind, also, that these operating results would 
have been far more unfavorable had it not been for the fact that the 
Inland Waterways Corporation is relieved of considerable expense 
that must be borne by private business concerns. Some of the con- 
cessions it enjoys are free postage, reduced telegraph charges, payment 
of personal-injury claims of employees by the United States Employees 
Compensation Commission, and, most important of all, exemption 
from all taxation. Just as an indication of the importance of the tax 
exemption, if class I railroads had been exempted from the payment 
of all taxes last year, the net return on their investment would have 
been increased by approximately 100 percent. In other words, their 
net railway operating income would have been doubled. Even 
assuming the continued application of the Federal income taxes to 
the railroads, their return would have been increased by about 25 
percent if they had been exempted from all other taxes. 

In addition to incurring operating losses, the Federal Barge Lines 
has permitted its equipment to deteriorate to the point where its 
officers and the Secretary of Commerce have told congressional com- 
mittees for the past several years that the Federal Government will 
have to provide millions of dollars more for the rehabilitation of its 
equipment or the Federal Barge Lines will die a slow death, suffering 
in the meantime heavier deficits each year. 
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I will not present in detail the historical background of the establish- 
ment and past operations of the Inland Waterways Corporation 
For convenient reference, however, I will mention several of the con- 
gressional hearings in recent years where witnesses on behalf of th: 
association have presented rather full statements on these matters: 

J. H. Parmelee, before the House Committee on Interstate and 
Foreign Commerce on H. R. 4021, H. R. 5318, H. R. and 5476 on Feb- 
ruary 26, 1948; 

J. H. Parmelee, before the Senate Interstate and Foreign Commerce 
Committee on S. 211, in June 1949; and 

G. S. Prince, before the Senate Interstate and Foreign Commerce 
Committee on S. 211, on June 29, 1949. 

Suffice it to say here that the Inland Waterways Corporation was 
set up 28 years ago as an experument, with an intended life of about 5 
years, according to the House committee report on the bill establishing 
the Corporation. The purpose of the experiment was to determine 
the practicability and economic soundness of barge operations on 
improved inland waterways. It was the thought that this determina- 
tion could be made in a relatively short period of time, and it was the 
expressed intent that at the conclusion of that period of time the Inland 
Waterways Corporation should get out of the barge business regardless 
of the result of the experiment. 

Certainly no one could contend that the Inland Waterways Corpo- 
ration has not been given an ample opportunity to carry out the 
experiment. As a matter of fact, several things have been demon- 
strated in this 28-year period. It has been demonstrated that private 
barge-line operators, paying no user charge, can conduct a successful 
operation on improved inland waterways in the handling of bargeload 
commodities. To what extent the success of these operations is 
attributable to the construction, maintenance, and operation of the 
waterways solely at Federal expense is not yet known, but a determi- 
nation of this question would unquestionably be in the public interest, 
and the making of such determination would be greatly facilitated 
by the passage of S. 2743, as previously recommended. 

It has also been demonstrated that, even with the subsidy in the 
form of waterways furnished at no expense to the user, the handling 
of less-than-bargeload commodities is not a successful operation. 
Private operators have attempted to furnish the latter type of service 
but, at least for the time being, have abandoned such attempts because 
it did not pay. 

The Federal Barge Lines has continued to furnish such a service 
because it is obliged by statute to do so, but thus far its conduct of 
these operations has been wholly unsuccessful. 

For the past several years the officers of the Inland Waterways 
Corporation and the Secretary of Commerce have asked for additional! 
funds from the Federal Government to rehabilitate the equipment of 
the Federal Barge Lines on the theory that, if so rehabilitated, the 
Federal Barge Lines could conduct such an operation successfully. 
In my judgment, if such an operation can be conducted successfully 
without outright subsidy, it will be promptly inaugurated by private 
barge-line operators because they certainly are not loathe to take 
advantage of any opportunity to increase the scope of their business 
in an economic manner. If under circumstances in which private 
barge-line operators would not be willing to engage in such an opera- 
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tion the Federal Barge Lines should be able to conduct what on the 
surface would appear to be a successful general common-carrier serv- 
ice, including the handling of less-than-bargeload commodities, it 
would be by reason of a combination-of direct and hidden subsidies. 

It should be noted that it is not the objective of the Secretary of 
Commerce nor the officers of the Inland Waterways Corporation to 
continue the Government in the barge business indefinitely. Their 
avowed purpose in seeking additional funds for the rehabilitation of 
the equipment of the Barge Lines has been to make of it a profitable 
operation and then to dispose of it to private business as a going 
concern. For instance, in testifying on S. 211 before this committee 
on June 29, 1949, the Secretary of Commerce said [reading]: 

As soon as the line becomes a profitable operation, the Government should 
get out of the barge business and turn the line over as a “‘going concern’”’ to pri- 
vate business, with suitable guaranties that under private management the 


line will continue to serve inland shippers and shippers who want to use water 
transportation for package and carload shipments (p. 244). 


For reasons I have already indicated, any attempt to impose guar- 
anties such as are mentioned in the last part of the sentence above 
quoted as a condition of the sale of the Federal Barge Lines is 
wholly unrealistic. If such operations can be conducted success- 
fully and economically, they will be conducted by private enterprise. 
If they can be conducted only through subsidies, as they have been 
in the past by the Federal Barge Lines, no private concern would give 
the suggested guaranties; or, even if they did, they would be of no 

ractical value because the enterprise would soon go out of business 
by reason of having to conduct a substantial part of its operations at 
a loss while its competitors were under no such handicap. 

In brief, the continued operation of the Federal Barge Lines by 
Inland Waterways Corporation creates unsound conditions in trans- 
portation and offers unfair competition to the railroads and to other 
private transportation agencies. Its operations therefore create con- 
ditions exactly the opposite of those contemplated by our national 
transportation policy and the Corporation should be liquidated. 

The Secretary of Commerce, Mr. Sawyer, has recently testified 
concerning the problem of what to do with the Inland Waterways 
Corporation at hearings in January 1952, before the subcommittee 
of the House Committee on Appropriations, considering the inde- 
pendent offices’ appropriations for 1953. He made a very frank and 
fair statement before that committee, and I would like to quote cer- 
tain of the things he said there. In presenting the problem, he made 
this statement: 


It seems to me, therefore, that the alternatives before Congress are thus 
sharply drawn. They involve either modernization of the Corporation’s equip- 
ment by the investment of a substantial sum of money or the sale of the Cor- 
poration by liquidation of its assets in the not too distant future (p. 707). 


At another point in the hearings, there was an exchange between 
Secretary Sawyer and Congressman Yates, which I believe is per- 
tinent to your consideration of this bill [reading]: 


Mr. Yates. As a businessman, is it more desirable from the business stand- 
point to rehabilitate the lines looking to ultimate sale, or to sell now? 

Secretary Sawyer. You prefaced your question by saying “as a businessman.” 

Mr. Yares. That is right. 

Secretary Sawyer. As a businessman, I would sell right now. But that 
does not take into consideration the original congressional intent which the chair- 
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man (Mr. Thomas] and other members have mentioned. I think we are facing 
a situation similar to that faced in many other areas, which is how much does 
the Government want to spend to carry out some social or economic program, 
We have spent I do not know how much so far, and as things are going now it 
will continue to cost money (p. 714): 

I believe the last statement by Secretary Sawyer defines the issue 
before you very sharply. As a business proposition the sound thing 
to do is to sell the Federal Barge Lines and liquidate the Inland 
Waterways Corporation right now. 

The only justification for continuing it in operation, losing money 
all the time, would be as part of some social or economic program. 
The only social or economic program that could be involved would be 
that of furnishing transportation to some favored few shippers at less 
than actual cost. Such a program, of course, would be highly dis- 
criminatory and would be in direct conflict with the national transpor- 
tation policy, and I do not believe that Congress is desirous of pursuing 
any such program. 

The only question remaining is whether, if the Federal Barge Lines 
are to be disposed of and the Corporation liquidated, S. 2742 is an 
appropriate measure to accomplish that purpose. Under that bill 
the Secretary of Commerce is directed to dispose of all the properties 
of the Corporation for the best price obtainable at the earliest possible 
date, and no conditions other than that are imposed. This would 
very definitely appear to be the proper approach to the problem. As 
a matter of fact, 1 am sure you would find Secretary Sawyer in com- 
plete agresment on this point. 

For instance, let me quote you a statement by Secretary Sawyer at 
the hearings previously referred to on the independent offices appro- 
priations for 1953. He said [reading]: 

My suggestion would be, if you are going to amend the law, that you give me 
the right to sell it for the best price I can get, and I will sell it (p. 713). 


In conclusion, let me summarize my position by saying that the 
continued operation of the Federal Barge Lines by the Inland Water- 
ways Corporation, either in its present condition or in a rehabilitated 
condition, is affirmatively hatmful to competitive forms of private 
transportation and is in direct conflict with the aims and objectives of 
our national transportation policy; in other words, immediate dis- 
position of the Federal Barge Lines and liquidation of the Inland Wa- 
terways Corporation is called for, and S. 2742 is appropriately drawn 
to carry out that purpose. That concludes my statement, Mr, 
Chairman. 





Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF A. H. SCHWIETERT, SPECIAL COMMITTEE ON 
TRANSPORTATION OUTLOOK AND POLICY OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Scuwietert. This bill provides for the discontinuance of the 
operations, the disposition of all property, and the liquidation of the 
Inland Waterways Corporation. 

The league has, at several of its annual meetings, gone on record 
as favoring the sale of the properties of the Inland Waterways Cor- 
poration in accordance with the provision of the Inland Waterways 
Corporation Act, approved June 7, 1924. 

In substance that act provides that the Inland Waterways Cor- 
poration should be disposed of as soon as its services had been thor- 
oughly established and a responsible purchaser was available who 
would continue operation of the properties, and who was financially 
able to insure successful operation. 

According to the report of the House Committee on Interstate and 
Foreign Commerce, dated March 26, 1924, it was expected that within 
5 years the Government could demonstrate the practicability of 
water transportation, its great advantage in economy to shippers, as 
well as a profitable operation that would reward private capital in- 
vested in transportation facilities on our rivers. 

The committee further expressed the view that when that time 
comes the Government can dispose of its property to private capital 
to an advantage, and withdraw entirely from such activities. It has 
now been 28 years since the Inland Waterways Corporation was 
created, 

During the past several sessions of Congress the Department of 
Commerce has sought additional funds for the purpose of rehabilitat- 
ing the equipment and facilities of the Inland Waterways Corporation. 
Without such rehabilitation it is stated that it cannot furnish econom- 
ical and efficient service to the public. 

Since the creation of the Inland Waterways Corporation a sub- 
stantial number of privately owned barge lines have started operating 
over these same waterways. ‘The private operations have been at a 
profit, and they are gradually expanding. 

An analysis of the reason for the success of the operation of privately 
owned barge lines, and the continuing deficit operations on the part 
of the Inland Waterways Corporation has demonstrated (a) that 
bargeload traffic on these inland waterways is profitable, and (6) that 
a large proportion of less-bargeload and probably a substantial part 
of joint line rail-barge traffic is unprofitable. 

Under the provisions of the Inland Waterways Corporation Aet the 
properties can be disposed of only when a responsible purchaser is 
available who will continue operations of the properties and who is 
financially able to i: sure successful operations. If this is interprete 
to mean that the p.operties must be disposed of as a unit, and that 
the present extensive less-bargeload and joint rail and barge service 
be continued by the purchaser, it is doubtful whether the properties 
can ever be sold to private interests. 

This does not mean, however, that the Federal Government should 
continue in the transportation business. Shippers have available 
other forms of transportation, and if barge transportation cannot be 
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conducted at a profit, and the rates charged made to pay for such 
service, the shipper is not entitled thereto. 

The league favors the development of all forms of transportation 
and believes the shippers are entitled to service at the lowest cost 
consistent with a reasonable return to the carrier performing the 
service. The league does not favor subsidized transportation. It is 
impossible to obtain the benefit of the inherent advantages of each 
form of transportation if part of the cost of one form of transportation 
is paid for from general taxes. 

reight rates will thus be lower than they should be if the full cost 
of transportation was taken into consideration, and the competitive 
condition as between carriers becomes unequal. A sound national 
transportation system cannot, in our opinion, be developed under such 
circumstances. 

Toi the extent that the transportation of less-barge loads and joint 
rail and barge traffic can be transported at a profit we can be assured 
that private barge operators will furnish the service. If such service 
cannot be performed at a profit it should be discontinued, and not 
indefinitely carried on at the expense of the taxpayer for the benefit 
of a few shippers. 

The league favors the enactment of S. 2742. 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Johnson of Colorado (chair- 
man) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN. 
ON BEHALF OF THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


Mr. Smitu. The Chamber of Commerce of the United States sup- 
ports S. 2742, which calls for the disposition of the properties and 
liquidation of the Inland Waterways Corporation. 

The chamber for many years has favored the disposal of the prop- 
erty and liquidation of the Inland Waterways Corporation, com- 
monly referred to as the Federal Barge Lines. As early as 1933 its 
sauteed adopted through referendum by a vote of 1804 to 166 a 
policy advocating that “Government operation of commercial water 
transportation should be discontinued.” 

In 1948 we supported bills which would have authorized disposal. 
In 1949 we appeared before a subcommittee of the Senate Committee 
on Interstate and Foreign Commerce in opposition to a bill calling 
for additional capitalization ranging from $12 to $18 million and 
extended services for the Federal Barge Lines. In 1950 we appeared 
before the Senate Subcommittee on Domestic Land and Water Trans- 
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portation during the hearings on Senate Resolution 50 and expressed 
chamber opposition to the continued operations of the Federal Barge 
Lines. 

What has been particularly disturbing is the lack of any concrete 
efforts on the part of the Government to dispose of the properties by 
sale to private investors, or, until recently,‘ to seek a change in law 
to permit sale under more reasonable terms. 

Surely sufficient time has been given this Corporation, which was 
organized in 1924, to show whether it could be operated as profitable 
enterprise. Ample evidence is available to show that this “experi- 
ment” has been a complete failure from the standpoint of the general 
taxpayers, since they have been called on to absorb millions of dollars 
represented by yearly deficits. 

While the reported profit of the Federal Barge Lines for the fiscal 
year 1951 was over $81,000, this admittedly was entirely the result of 
profitable railroad operations absorbing the losses of barge-line opera- 
tions. If comparable accounting practices of private carriers were 
used, this reported profit would turn into another deficit. Further- 
more, the Corporation itself estimates losses for the next 2 years at 
$217,000 and $496,000, respectively. It is encouraging to see that 
several recent offers have been made by private investors to purchase 
the facilities of the Federal Barge Lines. To bring these offers to 
fruition the present law should be amended to permit its sale under 
varying terms. 

The chamber has long held the position that the Federal Govern- 
ment should not compete with private transport carriers and should 
reduce its business ventures wherever possible. It seems to us that 
this is the time to do just that with the Federal Barge Lines. The 
position of the chamber can be summed up quite adequately by the 
following policy statement quoted in our testimony in 1949: 

The continued operation of the Government-owned barge lines by the Inland 
Waterways Corporation conflicts with sound policies repeatedly enunciated by 
the chamber. It represents unfair and uneconomic competition, conducted at 
great expense to the public, with privatcly operated barge lines and other compet- 
ing forms of transportation. Therefore, the operation of Government-owned 
barge lines should be discontinued at an early date either by liquidation or out- 
right sale of the facilities as a whole or in units. In the meantime, no funds should 
be appropriated or applied for expansion, modernization, or recapitalization of the 
Inland Waterways Corporation. 

The chamber strongly urges the committee to favor S. 2742 and 
recommend its passage at as early date as possible and to amend or 
modify any existing laws to permit prompt sale under more reasonable 
terms, 


Unirep Srates SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Johnson of Colorado (chairman) 
presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota; and E. R. 
Jelsma, staff director of Subcommittee on Domestic Land and Water 
Transportation, 
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STATEMENT OF C. E. CHILDE, REPRESENTING THE MISSISSIPPI 
VALLEY ASSOCIATION 


Mr. Curve. I wish to refer now to S. 2742, a bill proposing to liqui- 
date the Inland Waterways Corporation ay discontinue the operation 
of the Federal Barge Lines. The operations would be discontinued 
on a date to be named in the bill and the properties would be disposed 
of as soon as possible, for the best price obtainable. Here, again, the 
only purpose in mind seems to be the desire of the railroads to get rid 
of a competitor, without regard to public interest. The total “traflic 
carried by the Federal Barge Lines, in the fiscal year ending June 30, 
1951, was 2,797,983 tons, which was about 2 percent of the inland 
water tonnage of the Mississippi River system, or one-third of 1 percent 
of the tonnage of the railroads in the Mississippi River Valley. The 
competition of the Federal Barge Lines with the railroads is so insig- 
nificant that the elimination of the Federal Barge Lines could not 
conceivably make a noticeable improvement in railroad revenues. 

The Mississippi Valley Association is a strong believer in private 
enterprise for all the business of the country, including the transporta- 
tion business. We favor the disposition of the Federal Barge Lines to 
private interests as soon as it can be done without injury to ‘the public 
A special committee of the Mississippi Valley Association made a study 
and report to its membership on this question in 1949, from which | 
quote briefly: 

The Inland Waterways Corporation was created by Congress in 1924 to pioneer 
the revivel of commercial freight service on the inland waterways. That Corpo- 
ration, with the resources and the prestige of the United States Government behind 
it, has contributed substantially to the creation of the finest svstem of inland water 
transportation ever to exist in the world. It has built at great cost and with much 
effort, a very comprehensive freizht-rate structure, the benefits of which flow to all 
kirds and types of shippers throughout the Middle West, and its operations have 
served as the foundation for the development and utilization of commercial navi- 
gation freight services on the Mississippi, the St. Croix, the Warrior-Tombigbee, 
the Illinois, and the Missouri Rivers and on the Gulf-Intracoastal waterway be- 
tween New Orleans and Mobile. 

The Organic Act establishing the Corporation—act of June 24, 1924, as 
amended— contemplated that, when the pioneering had been done and the desired 
objectives attained, the Government should withdraw from the field and disposé 
of its services and equipment to private enterprise. The communities and the 
shippers who are vitally interested in the fulfillment of the program recognize that 
part of the objectives now have been attained, and that a part of the present oper- 
ations of the Corporation have passed bevond the pioneering stage. 

Private enterprise in the barge line business is now, and for several years has 
been, developing an efficient and fairly comprehensive service on bargeload freight 
on the Mississippi, the Illinois, and the Warrior-Tombigbee Rivers. The growing 
efficiency and reliability of these bargeload freight services are recognized and ac- 
cepted by shippers and by industries and communities benefiting therefrom. 
Development of the privately owned barge lines, however, has not yet reached thi 
point that they are providing a satisfactory service on carlozd and less-than-ear- 
load traffic. Neither are the privately owned barge lines in a position to pioneer 
and develop adequate regular barge load service on the recently improved Missouri 
River. 

The committee recommended that the operations of the barge line 
be carried on primarily in the fields of pioneering and research and in 
the development of carload and less-than-carload traffic and modern 
and efficient public terminal facilities, and in developing traffic on the 
Missouri River. We believe that these recommendations are sound. 
No good purpose would be served by simply abolishing the line and dis- 
posing of its services without carrying to completion the purposes for 
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which it was created. We urge that the Congress adhere to its present 
policy as declared in the ‘Transportation Act (49 U.S. C. 142, 153) to 
continue the transportation services of the Corporation until— 

(1) There shall have been completed in the rivers where the Corporation 
operates, navigable channels as authorized by Congress, adequate for reasonably 
dependable and regular transportation service thereon; 

(2) Terminal facilities shall have been provided on such rivers reasonably 
adequate for joint rail and water service; 

(3) There shall have been published and filed under the provisions of the 
Interstate Commerce Act, as amended, such joint tariffs with rail carriers as 
shall make generally available the privileges of joint rail and water transportation 
upon terms reasonably fair to both rail and water carriers; and 

(4) Private persons, companies, or corporations engage, or are ready and willing 
to engage, in common-carrier service on such rivers. 


Unirep StTates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEeIGN CoMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol Building, Senator Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF LOUIS A. SCHWARTZ, GENERAL MANAGER, NEW 
ORLEANS TRAFFIC AND TRANSPORTATION BUREAU 


Mr. Scuwartz. S. 2742 seeks to provide for discontinuance of the 
operation and disposition of the properties and liquidation of Inland 
Waterways Corporation. Enactment of this legislation would prove 
inimical to the interests located in the Mississippi Valley territory 
and would also result in a tremendous set back in less-bargeload 
operations on the Mississippi River and its tributaries. Federal 
Barge Lines are the only operators on our inland waterways furnishing 
full and complete common-carrier services. It is being seriously 
urged that Federal is being operated at a loss and that the Government 
should go out of the barge business on our inland streams. 

As to the first contention, Federal Barge Lines operated at a profit 
for a number of years prior to World War II, and the loss of traffic 
with resulting financial losses during the war period was due entirely 
to circumstances beyond its control. In the face of obsolescence, 
inefficient equipment and facilities, et cetera, the last annual report 
of Inland Waterways Corporation showed a profit of $85,000. With 
sufficient funds to provide for proper rehabilitation, et cetera, the 
losses incurred in prior years could be eliminated 

It would appear that instead of enacting legislation to liquidate this 
important transportation carrier Congress should take such steps as 
may be necessary to provide funds for its complete rehabilitation, with 
possible subsequent leasing to private interests, surrounded by proper 
safeguards so as to assure the public in the Mississippi Valley the con- 
tinued operation of a barge carrier willing and able to provide full, 
complete, and adequate common-carrier service. 
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Further, the pioneering work of Federal as set forth in the Denison 
Act is far from complete. Without Federal midwestern shippers, 
particularly those located in the area served by the Missouri and upper 
Mississippi would be without less-bargeload service. Further, liquida- 
tion of Federal would deprive the public located in the midcontinen: 
area on as well as away from the Mississippi River and its tributaries 
of the economies of water transportation as it is only Federal thai 
today maintains a full and complete joint-rate structure with con- 
necting rail and water carriers for the handling of carload and less- 
carload traffic. This joint-rate structure has been developed over a 
long period of years at tremendous expense and its abandonment at 
this time would seriously affect shippers and receivers in the territor) 
as far west as the Rocky Mountains and as far east as the Atlantic 
seaboard. 


(The following statements were submitted for the record following 
the conclusion of the hearings, April 9:) 


LETTER FROM FRANK L. Yates, AcTING COMPTROLLER GENERAL OF THE UNITED 
STATES 


COMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, April 18, 1952 
Hon. Epwin C. JoHnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

My Dear Mr. CHArRMAN: Reference is made to your letter of February 27, 
1952, acknowledged by telephone on March 4, requesting such comments as the 
General Accounting Office desires to offer on S. 2742, Eighty-second Congress 
entitled “‘A bill to provide for the discontinuance of operations, the dispositio: 
of the properties, and the liquidation, of the Inland Waterways Corporation, and 
for other purposes.”’ 

The bill would prohibit the extension or enlargement of the operations of the 
corporation after the date of its enactment and would require the discontinuance 
of operation of its transportation and terminal facilities after an unspecified date 
It would further require the Secretary of Commerce to dispose of all properties of 
the corporation at the earliest practicable date for the best price obtainable and 
direct him, after discontinuance of its operations and disposal of its property, 
to liquidate the corporation, the net proceeds of the liquidation to be returned to 
the Treasury and the stock of the corporation owned by the United States to be 
canceled. 

The question whether the operations of the Inland Waterways Corporation 
should be discontinued, its properties disposed of, and its affairs liquidated is one 
of policy for determination by the Congress; and I have no comment to make on 
that aspect of the bill. It is noted, however, that section 1 of the bill does not 
specify a date for the discontinuance of the operation of transportation and ter- 
minal facilities. If the bill should be favorably considered, it is believed the 
termination date should be fixed sufficiently far in the future so as to permit the 
disposition by the Secretary of Commerce of all its properties prior to discontinu 
ance of the operation of all transportation and terminal facilities and otherwise 
to permit efficient termination of the corporation’s affairs with proper regard to 
the interests of the Government. 

Sincerely yours, 


Frank L. YATEs, 
Acting Comptroller General of the United State: 
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STATEMENT OF DEPARTMENT OF COMMERCE, CHARLES SAWYER, SECRETARY 


Views of the Department of Commerce concerning 8S. 2742, a bill to 
provide for the discontinuance of operations, the disposition of the 
properties, and the liquidation of the Inland Waterways Corporation, 
and for other purposes. 


The Department of Commerce strongly opposes this bill. 

Inland Waterways Corporation was created by act of June 3, 1924, to further 
the inland-waterway-transportation policy of the Nation, and carry on the barge 
operations of the Government until such time as the system could be transferred 
to private operation to the best advantage of the Government. The Inland 
Waterways Corporation Act prohibits the sale or lease of the property (1) to rail 
carriers or their affiliates and (2) to a purchaser or purchasers that will not give 
satisfactory assurance that they will provide complete common-carrier service 

substantially similar to the service rendered by the Corporation and such trans- 

fer’ is further subject as conditions precedent to a valuation of property by the 
Interstate Commerce Commission and approved by the President. No offer 
meeting these conditions has yet been received, and it is unlikely that such offer 
will be forthcoming under present conditions. 

As I have previously pointed out to the Congress, realistically there are two 
alternatives in the present situation of the Corporation: either modernization 
of its equipment, or sufficient relaxation of the restrictive conditions to permit 
reasonably prompt sale, while assuring continuance ot needed over-all common- 
carrier service to the public. 

S. 2742 would require cessation of all operations of the Corporation on a fixed 
date to be inserted, subsequent liquidation to be administered by the Secretary 
of Commerce. Such a course might well prevent the Government from reelizing 
full or even reasonable value on the property and assets of the barge lines by 
introducing elements of a forced sale into the situation and deprive shippers of 
service. 

For this reason the Department of Commerce opposes the bill, regardless of 
the Congress’ eventual decision on sale or liquidation. 

Pending such decision, it would be desirable for the Congress to consider 
sufficient rehabilitation of the Corporation to preserve its value as a going carrier 
business, and its service to the public, and simultaneously to consider appro- 
priate modification of the present restrictions on disposition or sale to afford 
greater flexibility in negotiations. Facts on these matters have been presented 
to the Congress in other connections, and we will be prepared to supplement 
these as needed. 


(Norr.—The statements of Frank A. Leffingwell, secretary-treas- 
urer, Texas Industrial Traffic League, of Kenneth L. Sater, counsel, 
Ohio State Industrial Traffic League, and of Hoyt S. Haddock, exec- 
utive secretary, CIO Maritime Committee, concerning 5. 2742 will be 
found in the hearings of April 9 on the bills, S. 2754, S. 2349, and 
S. 2518, respectively.) 
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S. 2743, a Bill To Provide User Charges for Commercial 
Transportation Over Federally Financed Inland Waterways 


[S. 2743, 82d Cong., 2d sess., by Mr. Capehart, Mr. O’Conor, and Mr. Bricker] 


A BILL To authorize and direct the Interstate Commerce Commission to determine and prescribe reason- 
able user charges to be imposed for the use for commercial transportation purposes of inland waterways 
constructed or improved at the expense of the United States, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States o 
America in Congress assembled, That, to the end that inland waterway improve- 
ments in aid of navigation heretofore or hereafter made at the expense of the 
United States may be rendered self-supporting and, so far as practicable, self- 
liquidating, it is hereby declared to be the policy of Congress (1) to impose reason- 
able user charges for the use of the improved inland waterways of the United 
States by means of vessels operated for commercial purposes, and (2) to discontinue 
further Federal expenditures in the maintenance and operation of any improved 
inland waterway which, after a reasonable development period, proves to be 
incapable of yielding revenues from user charges sufficient to meet the costs of its 
maintenance and operation. The term “improved inland waterway” as used in 
this Act includes any inland or coastal canal and any natural inland waterway and 
the connecting channels thereof, constructed or improved in aid of navigation 
at the expense of the United States, except that the term does not include the 
Great Lakes and their connecting channels or such portion of any improved inland 
waterway as is used regularly and to a substantial extent by ocean-going vessels 
engaged in foreign commerce. 

Sec. 2. The Interstate Commerce Commission is hereby authorized and directed 
to prescribe and promulgate on or before September 1, 195 , user charges which, 
on and after January 1, 195 , shall be imposed by the United States for the use 
of each improved inland waterway by means of vessels operated for commercial 
purposes. 

Sec. 3. The user charges to be prescribed by the Commission hereunder for 
the use for commercial transportation purposes of each improved inland water- 
way shall be at a rate or rates calculated to cover, as nearly as practicable, all 
costs of providing, maintaining, and operating the improvements made thereon 
in aid of navigation, including reasonable allowances for interest on the invest- 
ment and amortization thereof over such reasonable period as may be determined 
by the Commission: Provided, That in determining the level of user charges to be 
prescribed for any such waterway the Commission shall take into consideration 
not only the present, but also the reasonably prospective, use thereof for com- 
mercial transportation, and the Commission may divide the waterway into dif- 
ferent sections and prescribe different user charges for the use of different sections, 
and shall also have authority to change from time to time the level of user charges 
for any such waterway or section thereof and to rearrange any sectional division 
thereof which it may have made: And provided further, That, upon application and 
after affording opportunity to all interested parties for a hearing, the Commission 
shall exempt any user of any such waterway from the payment of user charges for 
any use thereof which it finds to be of such nature as not to be facilitated or 
benefited by the improvements on account of which the user charges are imposed. 

Sec. 4. Before prescribing or changing the user charges to be imposed for the 
ise of commercial transportation purposes of any such waterway or section thereof, 
or dividing or redividing any such waterway into sections for the purpose of 
prescribing user charges therefor, the Commission shall hold a public hearing for 
the purpose of determining the just and reasonable user charges to be prescribed. 
It shall give notice of the nature and scope of each such hearing at least thirty 
days in advance thereof by publishing a notice thereof in the Federal Register 
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and by serving a copy of said notice upon each carrier subject to its jurisdictio: 
operating on the waterway or waterways involved and upon all other carriers 
which in its opinion might be interested in the proceeding, and shall give such 
further notice of said hearing as to it appears advisable. 

At any such hearing, it shall be the duty of the Secretary of the Army, upon 
request of the Commission, to make available to the Commission all information 
in his possession with respect to the expenditures made by the United States in 
the construction, improvement, maintenance, and operation of the waterway or 
waterways under consideration, the nature and volume of the traffic moved there- 
over, and any other matter pertinent to the purpose of the hearing. 

Sec. 5. After user charges shall have been prescribed by the Commission for 
any inland waterway and shall have become effective, the owner or operator of 
any vessel (including any Government, State or Federal, and any corporation or 
instrumentality owned or controlled thereby) who shall use such waterway fo: 
commercial transportation purposes shall, unless exempted therefrom by the 
Commission, pay to the United States the prescribed and effective user charge- 
It shall be the duty of the Secretary of the Treasury to collect such user charges 
and to prescribe reasonable rules and regulations relating to the payment and 
collection thereof. 

Sec. 6. Any person or corporation who shall fail or refuse to pay the user 
charges prescribed in accordance with the provisions of this Act or to compl) 
with the regulations which shall be promulgated by the Secretary of the Treasury 
relating to the payment and collection thereof shall be guilty of a misdemeanor 
and upon conviction thereof in any court of competent jurisdiction shall be 
punished by a fine of not less than $100 and not more than $2,000, and every 
failure of any such person to pay such user charges or to comply with said regula- 
tions shall be deemed a new and separate offense and subject such person to 
additional penalties therefor. In addition to the criminal action provided for in 
this section and in addition to all other civil remedies which may be possessed by 
the United States of America, the United States of America shall have a lien for 
the user charges upon any vessel for the movement of which user charges are not 
paid as provided for in this title. 

Sec. 7. This Act shall not apply to naval or other noncommercial vessels of the 
United States, and no user charges shall be imposed under the authority of this 
Act on account of the use of any of the navigable inland waterways which form 
boundaries between the United States and any foreign nation, except such as 
may be permitted by treaties. 

Sec. 8. All Acts or parts of Acts'in conflict with the provisions of this Act ar 
hereby repealed. 





Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE 
AMERICAN WATERWAYS OPERATORS, INC. 


Mr. THompson. Mr. Chairman, I don’t quite understand the com- 
mittee’s position on these bills that were introduced last week—these 
2700 series, so called. 

The CuarrMan. The position is this: That witnesses are free to 
discuss anything—amendments of their own, or proposals of their 
own—and if you want to discuss them, all right. If you don’t want to 
discuss them, and you want to appear later, or if you want to file a 
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statement of either opposition or support, we would be very glad to 
have you do that. 

Mr. THompson. I might point out, Senator, that two of those bills 
last week, introduced by Senators Bricker, Capehart, and O’Conor 
S. 2743 and S. 2744—are the most important bills that have ever been 
introduced, as far as domestic water transportation is concerned. 
They provide a toll system or a user charge, and we are just not pre- 
pared at this point. 

The CuarrMaNn. You have not had time to study them, and we 
recognize that, and we are going to give you the time that you need. 
If you want to file a statement in regard to them, we would be glad 
to have you do that. If at a later time you want to appear here in 
opposition to them, we will try and arrange a hearing for you. We 
will give you every opportunity to speak your piece. We recognize 
that you have not had advance notice enough so that you could prepare 
a statement. 

Mr. THompeson. On that toll bill, 2743, Congress is considering 
something most unusual. There has been a lot of talk about tolls, 
and there is an important constitutional question involved. And, 
obviously, the group that I represent want to present a very strong 
case in opposition to it. Iam not trying the case here, but there is 
some discrimination in it. It only applies to inland waterw ays. 
The Great Lakes are exempt. The harbors of the Nation are exempted 
in a most unique manner in the bill by virtue of the fact that the har- 
bors are used by vessels of foreign flag. There are just so many apsects 
to it that we are going to ask for considerable time to present opposi- 
tion to it—a fact which I know my friend from Ohio will appreciate. 

The Cuarrman. You go to work on your opposition. We are not 
going to shut you out, I can assure you of that. You will have your 
opportunity, and you will have your day in court. 

Mr. Toompson. Thank you, sir. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Wednesday, March 19, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16 United States Capitol, Washington, D. C., Senator Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF GREGORY S. PRINCE, ASSISTANT GENERAL COUN- 
SEL, ASSOCIATION OF AMERICAN RAILROADS, WASHINGTON, 
D.C. 


Mr. Prince. I come now to consideration of S. 2743. S. 2743 
would authorize and direct the Interstate Commerce Commission to 
determine and prescribe reasonable user charges to be imposed for the 
use for commercial transportation purposes of inland waterways con- 
structed or improved at the expense of the United States. 
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I do not propose to submit to the committee a repetition of the 
testimony I presented i in April 1950 before your subcommittee holding 
hearings pursuant to Senate Resolution 50, as I assume that testimony) 
is before you. In that presentation it was estimated that Federal 
expenditures for inland w aterways as of June 30, 1949, amounted to 
approximately $2,300 million. It would be possible to bring up to 
date certain of the figures there presented regarding expenditures by 
the Federal Government on inland waterw ays, but I do not see that it 
would serve any useful purpose as there w as no dispute as to the 
accuracy of those figures, and the precise amounts expended by the 
Government on inland waterway improvements would in no way 
affect the determination to be arrived at with respect to the policy 
enunciated by S. 2743. 

The basic factual proposition .pertinent to a consideration of this 
bill is that water carriers are subsidized by the Federal Government. 
This is hardly open to dispute. The Secretary of Commerce, in his 
report of December 1, 1949, to the President on the issues involved 
in a unified and coordinated Federal program for transportation, 
stated at page 44: 

In the case of water carriers * * * there is no question but that as the 
result of congressional policy and administrative action subsidies are being 
conferred * * * 

This point was well stated also in the progress report of the Domestic 
Land and Water Transportation Subcommittee, pursuant to Senate 
Resolution 50: 

Expenditures by the Federal Government to improve inland waterway 
properly may be called subsidies because the carriers which are benefited be 


no part of the cost (p. 29). 
~ * * + * + * 


The Federal Government has spent vast sums of money on the improvement 
and maintenance of inland rivers and harbors. The users of these Government- 
provided transportation facilities pay no toll or other charge. The entire cost 


is borne by the general taxpayer. The fact that transportation on inland river 
and harbors is subsidized has been recognized in so many studies that no exte1 
citation of authority for this fact is required (p. 30). 


So far as I know, no competent transportation authority has ever 
denied this basic fact. 

Another basic fact that could hardly be open to dispute is that 
subsidies to water carriers enable such carriers to charge lower rates, 
thus attracting more traffic than they would otherwise and conferring 
upon them a competitive advantage over railroads. In this con- 
nection I will cite only two authorities in support of what would 
appear to be self-evident. In the report to the President of the 
Secretary of Commerce, previously referred to, it was stated: 

For example, there is no question but that water carriers, particularly inland 
waterway carriers, do have free facilities provided for them by the Government 
consequently their ability to compete with the railroads who furnish their own 
right-of-way is enhanced (p. 44). 


Again at page 44: 


In the case of water carriers and the air carriers there is no question but that 
as the result of congressional policy and administrative action subsidies are being 
conferred and that these carriers are given a definite advantage over the railroads 

This was also well put in the study entitled ‘National reste 
tion Policy,’ by Charles L. Dearing and Wilfred Owen, Brookings 
Institution, 1949: 
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When one form of transportation is subsidized by public expenditures for basic 
facilities, traffic may be attracted to the subsidized agency, because rates do not 
have to cover total economic costs. In the case of water transportation, rates 
reflect only the cost of owning and operating the equipment, and not the cost of 
providing the waterways. The user of the subsidized water carrier pays only the 
“transportation cost,’’ and the remaining cost is borne by the general taxpayer. 
Savings accrue to the shipper, but from a national viewpoint the economy of 
water transport is illusory since the balance of total cost is met by nonshippers 
(p. 87). 

Policies of the Federal Government that have such consequences 
are clearly inconsistent with the national transportation policy as de- 
clared by Congress in the Transportation Act of 1940. That policy 
contemplates fair and equal treatment by the Federal Government of 
competing forms of transportation. The granting of subsidies to 
water carriers clearly works at cross-purposes with such an objective. 
The national transportation policy also calls for the recognition and 
preservation of the inherent advantages of each form of transporta- 
tion. The grant of subsidies to water carriers gives that form of 
transportation an artificial advantage over rail carriers, rendering it 
impossible for the Interstate Commerce Commission to determine the 
extent of the inherent advantages of these two forms of transporta- 
tion. The injection of this artificial advantage on behalf of water 
carriers thus renders difficult, if not impossible, the administration of 
the Interstate Commerce Act so as to preserve the inherent advan- 
tages of water carriers, on the one hand, and rail carriers, on the other, 
in that important field where they compete for traffic. 

Another objective of the national transportation policy is to pro- 
mote adequate, economical, and efficient service and foster sound 
economic conditions in transportation and among the several carriers. 
This objective also is thwarted by the policy of subsidizing water 
carriers, for much traffic will move not according to over-all economy 
but contrary to it. 

Such a policy may well lead to the overdevelopment of the least 
efficient form of transportation at the expense of the more efficient 
form. The end result of the policy of subsidization can only be the 
development of a less adequate, less efficient, and less economical na- 
tional transportation system, which is exactly the reverse of the aim 
of our declared national transportation policy. 

The imposition of user charges designed to reimburse the Federal 
Government for the cost of construction, operation, and maintenance 
of inland waterways would seem to be the appropriate means of elimi- 
nating subsidy to water carriers on our inland waterways. Of user 
charges on waterways the Secretary of Commerce said in his report on 
December 1, 1949, to the President: 

Imposition of such user charges would not only serve to test the utility of the 


various promotional activities in which the Government engages but would tend 
to place all forms of transport on a more equitable basis (p. 45). 


The task force of the Hoover Commission had this to say about 
user charges: 


If the potential contributions of the private enterprise system are to be realized, 
available traffic must be allocated among the competing forms of transportation 
in accordance with economic standards of price and service competition. Where 
a portion of the transportation plant is supplied initially by Government, workable 
competition can be maintained only if the cost of providing and maintaining such 
facilities is charged against the direct users rather than against the general 
taxpayer. 
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Support for the principle of user charges is likewise to be found in 
President Truman’s budget message to Congress on January 3, 1950, 
where he said: 

The long-term interests of the general taxpayer, as well as the users of trans- 
portation, will best be served by the development of a balanced transportatio: 
system, substantiallly independent of Government support. 

The Progress Report of the Domestic Land and Water Transporta- 
tion Subcommittee also recommended that fair user charges lx 
imposed by Congress for the use of improved inland waterways. In 
fact, transportation authorities too numerous to mention have ex- 
pressed themselves in favor of the imposition of user charges to pay 
for Federal improvements on inland waterways. On the other hand, 
I know of not one sound objection to the imposition of such user 
charges. 

I have heard the objection raised that the imposition of user charges 
for the use of improved inland waterways would destroy the benefits 
of lower cost transportation, the very thing sought by the Federal 
Government in providing the improvements. Such an objection is 
founded on wholly fallacious reasoning. Where transportation service 
is conducted over a facility furnished at the taxpayers’ expense, the 
cost of transportation over such facility is not to be measured alone 
by the rates paid by the shippers who use such facility but must 
include as well the cost borne by the taxpayers. The ppaaeiion 
mentioned overlooks this fact completely. For an improved inland 
waterway to provide genuinely low-cost transportation the rates 
charged by the carriers using ‘such waterway plus a factor repre- 
senting cost. of construction, maintenance, ‘and operation of the 
waterway must be less than the rate charged by other forms of 
transportation for the movement of competitive traffic. In such a 
case a toll representing the cost of construction, maintenance and 
operation of the facility when added to the rate which would normally 
be charged by the water carrier would permit the water carrier to 
continue to attract the business away from competing forms of trans- 
portation. Thus a user charge would never serve to destroy legitimate 
low-cost transportation by water. 

Not only will the placing of a user charge on the use of improved 
inland waterways serve to place competition on a fair and equitable 
basis, but it will greatly aid in evaluating the expenditures which the 
Government has thus far made for the sake of improving inland 
waterways in aid of navigation. This additional value of the use! 
charge was recognized by the Secretary of Commerce in his report of 
December 1, 1949, to the President, where he said: 

The imposition of charges, moreover, could provide concrete evidence of the 
actual value of the various aids which were being supplied. Failure of the users 
to utilize facilities for which some charge was made would suggest that s 
facilities are not economically justified. On the other hand, the prompt ar 
adequate payment for other facilities might suggest that additional emphasis be 
_— on those parts of the program which the public was willing to support 

(p. ; 

It appears obvious that the application of user charges to improve- 
ments already in existence would show results that would prove very 
useful as a yardstick for the Interstate Commerce Commission both 
in reviewing certain of the projects already authorized and in making 
its recommendations on future projects, as provided in 
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sums involved in the program of proposed river and harbor improve- 
ments that the Commission will be called upon to pass on under the 
authority to be conferred by S. 2744 show the importance of aiding 
the Commission in every way possible to reach sound conclusions on 
the economic soundness of those projects. The total estimated cost to 
complete all authorized river and harbor projects is about $4,125 
million, of which about $3,100 million is for projects on which construc- 
tion has not been started. In addition to the $4,125 million of projects 
already authorized, projects estimated to cost in excess of $775 million 
have been surveyed and recommended by the Army engineers but not 
yet authorized by Congress. On top of this, the Army engineers are 
now engaged in making investigations authorized by Congress with 
respect to more than 1,000 new projects. These figures also highlight 
the importance of bill S. 2744. 

Assuming the determination is reached that the imposition of user 
charges for the use of improved inland waterways is required in 
furtherance of the effectuation of our declared national transportation 
policy, the question remains only as to whether S. 2743 is appropriate 
to that purpose. As set forth in section 1, the declared purpose of 
the bill is to render self-supporting and, so far as practicable, self- 
liquidating, inland waterway improvements in aid of navigation 
heretofore or hereafter made at the expense of the United States. 
In pursuance of this purpose it is declared to be the policy of Congress 
(1) to impose reasonable user charges for the use of improved inland 
waterways by means of vessels operated for commercial purposes, and 
(2) to discontinue further Federal expenditures in the maintenance 
and operation of any improved inland waterway which, after a reason- 
able development period, proves to be incapable of yielding revenues 
from user charges sufficient to meet the costs of its maintenance and 
operation. 

In view of the previous discussion herein the policy described in 
(1) above calls for no additional comment, but the policy enunciated 
in (2) above should perhaps be commented upon. 

It is quite clear from a study of existing inland waterway improve- 
ments that certain of them could under no conditions be made self- 
liquidating. In some instances the imposition of a user charge 
sufficiently high when applied to the traffic using such waterway to 
yield the revenue necessary to make the project self-liquidating and 
self-supporting in theory would obviously force the withdrawal of 
much or all of the traffic using the waterway. 

In those instances where the application of a fair and reasonable toll 
would not yield sufficient revenue even to meet the costs of its con- 
tinued maintenance and operation without regard to any cost attrib- 
utable to its initial construction, the project would be demonstrated 
to be so uneconomical as to call for the discontinuance of any further 
Federal expenditures. While not stated in the affirmative, it is 
obivously intended that the converse should be true and that as to 
improvements already in existence the maintenance and operation of 
such improvements would be continued if fair and reasonable user 
charges would yield sufficient revenues to meet those costs. In the 
case of existing projects, where a fair and reasonable level of tolls 
would yield only sufficient revenues to meet the cost of maintenance 
and operation, it would be clear, even though the project were going to 
be maintained, that the project was not in fact a sound one economi- 
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cally and that transportation over it would not constitute true low- 
cost transportation. 

Looking at the problem solely from the standpoint of fair and equi- 
table treatment of competing forms of transportation, even these 
projects should probably be abandoned so far as further expenditure 
of Federal funds is concerned, but, on the other hand, since the con- 
tinued operation and maintenance of such a facility would not cost 
the Government anything in the future, it is probably reasonable and 
appropriate to continue to maintain and operate such improvements 

Another feature of the bill that calls for some comment is the extent 
of the application of the principle of user charges in the waterway field 
It will be noted from the definition of the term “improved waterway,” 
in section 1 of the bill, that user charges are not to be imposed for the 
use of improvements on the Great Lakes and their connecting chan- 
nels, or on channels or inland waterways along the coasts that are 
used regularly and to a substantial extent by oceangoing vessels 
engaged in foreign commerce; nor are user-charges to be imposed for 
the use of improved harbors no matter where located. 

I heard it suggested by one of the witnesses who appeared before 
this committee earlier that the failure to impose user charges on these 
excluded improvements might render the bill unconstitutional. As | 
understood it, his contention was that it would constitute class legisla- 
tion discriminatory against inland river transportation. 

I find it difficult to take this contention seriously. The primary 
purpose of this bill is to promote fair and equitable competitive 
conditions between one segment of the water carrier industry and the 
railroads in further effectuation of our national transportation policy 
In the case of no other segment of the water carrier industry than that 
affected by this bill does the activity of the Federal Government 
in providing improvements confer unfair competitive advantages. 

For instance, there is a marked difference between the situation 
created by the provision at Federal expense of improvements on sea- 
coast harbors and channels and the provision at Federal expense of 
improvements on inland waterways. In the first place, the improve- 
ments on seacoast harbors and channels are used by the railroads and 
are of benefit to them as well as to water carriers so that no special 
competitive advantage accrues to the water carriers by reason of the 
provision of these facilities at Federal expense. That is the important 
distinction so far as this bill is concerned, but there are other reasons 
that might also be persuasive with Congress in determining to omit 
such improvements from the proposal to impose user charges. The 
seacoast harbors and channels are used extensively by vessels ‘of foreign 
flags and the imposition of user charges on them might have repercus- 
sions in connection with the use of foreign harbors by our vessels 

Also, the traffic using seacoast harbors and channels is much less local 
in character than is the traffic using most inland waterways, so that 
the benefits are more widely distributed. 

The exclusion of the connecting channels in the Great Lakes from 
the proposal to impose user charges is fully justified. In the first 
place, the bulk of the traffic handled on the Great Lakes by water 
carriers is not competitive for other forms of transportation. Further- 
more, the expenditures for the improvement of the connecting channels 
of the Great Lakes have been much smaller in relation to the volume 
of traffic handled than in the case of inland rivers. That means that 
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the user charge that would have to be imposed on the traffic using 
those channels would be so small as to have no substantial effect on 
the competitive situation. For instance, to meet the cost of mainte- 
nance and operation and to amortize the investment on the four 
principal connecting channels in the Great Lakes would require the 
imposition of a user charge of approximately the cee amounts: 
Detroit River, 8 mills per ‘ton; channels in Lake St. ( ‘lair, 1.7 mills per 
ton; St. Clair River, 1.8 mills per ton; St. Mary’s River, including 
Sious locks, 3.8 cents per ton. ? 

The amounts necessary to make self-liquidating the works of the 
Federal Government in the harbors of the Great Lakes would be some- 
what more. But again, in that case, as in the case of the seacoast 
harbors, use is made of those facilities by the railroads as well as the 
water carriers, so that no competitive inequality exists. A rough 
calculation on three harbors in the Great Lakes indicates that the 
follows user charges would be required to make the works by the 

Federal Government self-liquidating: Duluth-Superior, 0.8 cent 
ton; Cleveland, 4.8 cents per ton; Buffalo, 3.2 cents per ton. 

When the principal purpose of S. 2743 is borne in mind, there would 
seem to be little doubt as to the constitutionality of the bill by reason 
of the limitation of its application to inland waterway improvements. 

Section 2 of the bill designates the Interstate Commerce Com- 
mission as the agency to prescribe the user charges. By reason of the 
Commission’s authority over the regulation of water carriers and their 
rates, by reason of its concern with competition between water car- 
riers and railroads, and by reason of its general responsibility for the 
effectuation of the national transportation policy, all of which prob- 
lems would be affected by the level of tolls imposed for the use of 
waterways, the Interstate Commerce Commission would clearly seem 
to be the proper agency to be charged with the duty of prescribing 
such tolls. Likewise, by reason of training and experience, the Com- 
mission would seem to be the best qualified agency of the ( 
ment to charge with these new duties. 

The procedural provisions of sections 3 and 4 provide for due 
process and should afford ample protection to all interested parties. 
No other provisions of the bill would seem to call for any particular 
comment. 

Before concluding, I wish to suggest one amendment to the bill for 
the purpose of clarification. In section 1 on page 2, line 10, after the 
word “improved,” I suggest the addition of the words ‘in whole or 
in part,”’ to avoid any possible argument that the bill was intended to 
apply only to projects that had no other purpose than as an aid to 
navigation. 

In conclusion, I respectfully urge your favorable consideration of 

2743 as a means of “establishing fair and equitable competitive 
conden between domestic inland-waterways carriers and the rail- 
roads, to the end that the aims and purposes of the national transpor- 
tation policy may be further effectuated. 

Mr. Prince. I come now, Mr. Chairman, to S. 2742. 

The Caarrman. Before you go to that I ‘would like to ask this one 
question for clarification purposes. The tolls that are proposed in 

2743 would be Federal revenue, would it not? 

Mr. Prince. Yes, sir. 


per 


rovern- 
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The CuarrMan. Does the Constitution not require that the Hous: 
of Representatives shall originate all revenue measures? The poin} 
is: How can the Congress delegate that constitutional duty and 
responsibility to a commission such as the ICC? 

Mr. Prince. Mr. Chairman, let me ask, for clarification of your 
question, so I can be sure I understand it: Are you questioning whether 
the bill must originate in the House rather than the Senate? 

The CuarrMan. No. I am questioning whether revenue measures 
can be delegated to a commission outside of the Congress when the 
Constitution requires that all revenue measures must originate in the 
House of Representatives. 

Mr. Prince. You have already the Panama Canal situation which 
would be a direct parallel of this, in which an agency has been dele- 

ated the authority to set tolls and collect them. Formerly it was the 
Secretary of the Army. Now they are setting up a separate corpora- 
tion to determine the level of tolls and to collect them and to turn 
them over to the Treasury. 

The CuarrMan. In that case did not the Congress set the tolls? 

Mr. Prince. Let me put it this way: Originally they set the level of 
tolls at the Panama Canal, and they had limits—a minimum and a 
maximum—and said it cannot exceed a certain amount, but within 
that range the Secretary of the Army was authorized to recommen 
to the President a new level. I think I misstated myself when I said 
he could change the level. He could recommend a new level and thie 
President himself, simply by Executive order, could establish a new 
level of tolls, and that has been done. 

Two years ago they amended that law and provided for the estal- 
lishment of a corporation and an authority. They separated the 
so-called governmental functions in the Panama Canal, and the busi- 
ness functions related to the operation of the railroad and the col- 
lection of revenues at the Canal, and the business corporation by a 
procedure established in the bill which calls for hearings and so forth 
they can set the tolls, and no limits are established in the bill at all. | 
do not think there would be any question—— 

The CuarrMan. There would be some distinctions and differences 
between the Panama Canal case and what is proposed here. I am 
sure that that is not a good example of the effectiveness of this bill and 
the way it would function. 

Mr. Prince. I am frank to say I do not see what the constitutional 
objection is. I thought at first you meant that being a revenue 
measure it should have initiated in the House, but I think that is not 
true because—— 

The CuHarrMan. That may be technically true, also. If it is a bill 
to raise revenue it would have to originate in the House, under tlic 
Constitution, but the second question is the delegation of revenue- 
raising power and authority to an agency outside of the Congress. 

Senator Bricker. It is a question of whether or not the user charges, 
which are not a tax, which would not be called a revenue measure, 
whether or not the turning of that money into the Treasury would 
make it a revenue bill. 

Mr. Prince. I consider this bill primarily a regulation of interstate 
commerce. That is its primary objective. 

Senator Bricker. It is not a revenue bill. It is not a tax bill 
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The Cuarrman, I asked you that and you said at first in answer to 
my question, “Yes, it is a revenue bill.” 

‘Mr. Prince. I have to concede that it does result in collection of 
revenues, that is what I meant. 

Senator Bricker. Just a question of whether or not the payment 
into the Treasury would make this a revenue or tax bill under the 
terms of the Constitution. 

The CuarrMaNn. I think you would have to change the language as 
well as the concept of the bill to clarify those points and to ravoid a 
constitutional question. I should be glad to have you submit a brief 
on those points, on this bill, if you will. However, if you think you 
have a complete answer now, go ahead. 

Mr. Prince. I would like to supplement it to some extent if I may. 
Another analogy suggests itself. If you look at this bill in essence, 
all you are doing i is charging for the use of something that has been 
provided by the Federal Government. You are doing that again in 
the case of the Federal Barge Lines. Federal Barge Lines is operated 
by @ corporation owned by the Federal Government. They charge 
for the use of their equipment. 

Senator Bricker. Is that money paid into the Treasury? 

Mr. Prince. Yes, sir. And I cannot see that there is any difference 
between that situation and this, and its fundamentals. 

The CuarrMan. Except that you are not tying this directly to the 
Federal expenditures. You simply say that because the Federal 
Government did expend some Federal money, therefore the ICC shall 
establish some toll rates, and under the bill they are completely— 
well, not completely unregulated, but they vary widely. 

Senator Bricker. Is there any distinction in character between 
this and the Interior Department, for instance, in the leasing of the 
lands out in your country, Mr. Chairman, from which they get rev- 
enue. That revenue is put into the Treasury. 

The CuartrMan. The Agriculture Department charges for grazing 
land, for instance, and also charges for timberlands. They have cer- 
tain charges for the ¢ utting of timber. But I would think that would 
be an entirely different thing. 

Senator Bricker. I was wondering if there is any difference in the 
constitutional principle involved. The Government owns warehouses 
and charges among the various departments. I do not know whether 
it leases any of them to the public or not. 

The CuatrMan. The Agriculture Department makes a charge for 
grazing privileges on the public lands. 

Senator Bricker. Does the Interior Department not have certain 
property in the West that it has lease rights on—mining and so forth? 

The CHarrMan. Yes. They handle reclamation, and there are pro- 
visions for the repayment of the money that is expended on reclama- 
tion projects. In 40 years they are supposed to repay the total 
costs of a reclamation project. I misstated that. For the first 40 
years the costs are not supposed to draw interest, but it is a repay- 
ment. Well, if you care to, you may submit something on these two 
points. 

Mr. Prince. All right, thank you, sir. I might just point out in 
section 3 that the revenues to be obtained from the user charge are 
directly related to the costs incurred by the Government in providing 
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these facilities and it is tied to that, and I think the relationship is 
there without question. 

The CHArRMAN. Well, it is a little indirect. The relationship may 
be there in theory. It is not tied directly to it, but we will be glad 
to have the point dealt with further or left entirely alone as you 
desire. 

Mr. Prince. Thank you, sir. 

The CuarrMan. Referring to the Panama Canal and its operations: 
As I recall it the Panama Canal was built pursuant to a treaty between 
the United States and a foreign country, and that the Congress dele- 
gated authority to the President of the United States to operate that 
Canal. The President in turn delegated the administration of his 
duties to the War Department, since the national defense had a con- 
siderable stake in the Panama Canal and its operation, but the 
Panama Canal was made available to foreign countries at stipulated 
tolls. 

Recently Congress changed the operation, as I recall, and placed 
the direction of the Panama Canal in the hands of a corporation 
a Government corporation. I think they called it the Railroad 
Corporation. At least it is the same Corporation that operates the 
railroad in the Canal Zone. 

Mr. Prince. I think they left the name out but I think it is the 
same Corporation that formerly ran the railroad. I think you are 
right. 

The CHARMAN. That is right. It is the same Corporation. So 
the Panama Canal now, with its foreign entanglements and other 
aspects related to its operation, takes on somewhat the category of 
other Government corporations, such as the RFC. 

Mr. Prince. I think the statements I have made are correct, so 
far as | know, Mr. Chairman, and there are unquestionably differ- 
ences between the Panama Canal situation and the one proposed in 
this bill, but frankly I still have difficulty in seeing any fundamental 
constitutional objection, but I am going to give it further thought 
as you suggested. 

The CHarrMAN. Yes, and if you desire you may submit a brief 
on it, or submit whatever you want, or come back and testify. We 
will leave that up to you. 

Mr. Prince. Thank you, sir. I might say that of all the authorities 
I have read that have advocated-and urged the imposition of user 
charge I have never seen the question even raised or discussed in 
their treatise on this question. I do not say it has not been raised 
but it has never come to my attention before. 

The CuHarrMan. That may come from the fact that I am not an 
attorney. Does that complete your statement? 

Mr. Prince. Yes, sir. 

The CHarrMaANn. Are there any questions or comments or sugges- 
tions, Senator Bricker? 

Senator Bricker. No, sir. 

The CuarrMan. We thank you, Mr. Prince. 

Mr. Prince. Thank you, sir. 
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Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Tuesday, March 25, 1952 


we ~e 


The committee met, pursuant to adjournment, at 10 a. m., in room 
G—16, United States Capitol, Washington, D. C. 
Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of 
Domestic Land and Water Transportation. 

The CHAIRMAN. Senator Cain gave me a letter on S. 2743. Without 
objection it will go into the record. 


, Senator Johnson of 


Subcommittee on 


Unirep States SENATE, 
‘ March 20, 1952. 
Hon. Epwin C. JouHnson, 
Senate Office Building, Washington, D. C. 

Dear Epwin: Enclosed are two letters from constituents of mine in the State 
of Washington, concerning 8S. 2363 and 8. 2743. 

These bills, I believe, are being studied by the Senate Interstate and Foreign 
Commerce Committee, and I would appreciate it very much if you would make 
these letters a part of the official records of the respective bills, so that they may 
be brought to the attention of every member. 

With best personal regards, I am 

Most cordially, 
Signed) Harry. 
Harry P. Cain. 


Lerrer From Capt. A. LEpPALUOTO, GENERAL MANAGER, INLAND NAVIGATION 
Co., VANcouvER, WaAsH., TO SENATOR CAIN 


INLAND NAVIGATION Co., 
Vancouver, Wash., March 11, 1952 


Hon. Harry P. Cain, 
United States Senator, Senate Office Building, Washington, D. C 


Dear SENATOR: We understand that a publie hearing is now scheduled to begin 
on April 7, 1952, before the Senate Committee on Interstate and Foreign Com- 


merce with reference to S. 2743. We respectfully request your consideration of 
the following facts and urgently beseech your support in defeating this proposed 
legislation. 

The bill in question proposes to impose on the barge lines operating on the 
Columbia River, as far east as the river is navigable, a scale of user charges to be 
prescribed by the Interstate Commerce Commission. This company desires to 
call your attention to the fact that the Columbia River forms a large part of the 
boundary between Oregon and Washington. Transportation by barge thereon 
has been adjudged interstate by the Federal courts. The rates of the competing 
railroads are in a great many cases intrastate. You are, I am sure, aware of the 
fact that particularly in Oregon the Publie Utilities Commission has no delegated 
powers to prescribe minimum rail rates. Therefore, the traffic on the river moves 
at rate levels forced by the intrastate rate structures over which the Interstate 
Commerce Commission has no jurisdiction. 

The enactment of this piece of legislation imposing tolls on barge transportation 
on the Columbia River would undoubtedly force the abandonment of ali barge 
transportation on the Columbia River. We know that you are conversant with 
the requirements necessitating water-transportation facilities thereon, on behalf 
of the national defense and the barge lines’ extremely important functions per- 
formed in that respect during the last war. 

We do not desire to burden you with a detailed and long-drawn-out exposé of the 
insidious character of this piece of legislation as it would undoubtedly affect the 
national defense, and/or the level of transportation costs by rail, truck and water 
in the Pacific Northwest, if the barge lines are forced off of the Columbia River. 
We do most earnestly request that no affirmative action be taken with reference 
to 8S. 2743 without a most thorough study of this problem particuarly as it affects 
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the Columbia River which may not be true with respect to other sections of th, 
United States. 
Respectfully submitted. 
INLAND NAVIGATION Co., 
Capt. A. LepPaLvoro, 
General Manager. 


The CuarrmMan. Tomorrow we have our regular meeting date fo: 
the committee, Wednesday, March 26, so there will be no hearings 

On the 27th, Dr. Lloyd Halvorson, National Grange; Mr. Alan ‘I 
Rains and Mr. Wilmer A. Hill, attorneys for the United Fresh Fruit 
and Vegetable Association; Mr. Gordon Stedman, Growers and Ship- 
pers League, Orlando, Fla.; and Mr. Karl D. Loos, National Counc! 
of Farmer Cooperatives, will appear. 

The hearing is adjourned until 10 o’clock tomorrow. 

(Whereupon, at 11:23 a. m., the committee adjourned to reconvene 
at 10 a. m., on Wednesday, March 26, 1952.) 


Unirep Srates SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, March 28, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Senator Johnson of Colorado (chairman 
presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 

(The following statement was submitted for the record :) 


STATEMENT OF A. H. ScHWIETERT, SPECIAL COMMITTEE ON TRANSPORTATION 
OvuTLOOK AND PoLicy OF THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


S. 2743 proposes to assess a user charge which would be imposed for the us 
for commercial transportation purposes on inland waterways constructed 0: 
improved at the expense of the United States. 

Under the definition of the term “improved inland waterways” ali waterway: 
constructed or improved in aid of navigation at the expense of the United States 
are included, except the Great Lakes and their connecting channels and suc! 
portions of improved inland waterways as are used regularly and to a substantia 
extent by oceangoing vessels engaged in foreign commerce. Excluded also fron 
the assessment of user charges would be the use of ocean harbors and channels 
including the inland waterways used in connection with coastwise and inic: 
coastal services. Many of the harbors located along the coast and generall\ 
considered to be located on the ocean are actually many miles inland, and ar 
served through the use of improved channels and rivers. These same improved 
channels and rivers are used in the movement of intercoastal and coastwise tratli: 
as well as in connection with export and import traffic. For example, Portland 
Oreg., is actually located 103 miles from the Pacific Ocean up the Columbia a: 
Willamette Rivers; Stockton, Calif., is 72 miles inland; New Orleans, La., 93 
miles; Houston, Tex., 50 miles; and Baltimore, Md., on Chesapeake Bay, is « 
distance of 150 miles from the Atlantic Ocean. 

Without expressing any opinion on the merits or the desirability of assessing a 
user charge for the use of facilities constructed or improved at Governm¢ 
expense, the league is strongly opposed to the provisions of 8. 2743. 

The application of user charges to only certain inland waterways constructed 
or improved at the expense of the United States, while excluding therefrom ocea! 
harbors, channels, and rivers used by oceangoing vessels engaged in foreign aud 
in coastwise and intercoastal commerce, is unjustly discriminatory to shippers 
and receivers located on the inland waterways on which user charges are proposed 

The bill also provides that the user charges to be prescribed by the Commissio 


shall be at a rate or rates calculated to cover, as nearly as practicable all costs of 
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providing, maintaining, and operating the improvements made thereon in aid of 
navigation, including allowances and interest on the investment. Many of the 
waterway-improvement projects were started more than 100 years ago. The bill 
is not at all clear as to whether all of the money spent during this entire period 
should be included in the costs which are now to be liquidated by user charges. 
Neither is it clear as to what the interest charge over this period of time should be. 

Another indefinite provision is the requirement that the Commission should 
take into ¢onsideration not only the present, but also the reasonably prospective, 
use for commercial transportation. The prospective use of any waterway im- 
provement depends to a large extent upon the rates charged by the carriers, the 
difference between the rates of carriers by water and those of other transportation 
agencies and the amount of the user charge which may be fixed by the Commission. 
There is no indication as to whether the user charge is to be made low in order 
to encourage an increase in the volume of traffic, or whether, if the prospects are 
reasonably good for the movement of a substantial volume, the user charges may 
well be higher than they otherwise would be. 

The bill also provides that the Commission may exempt any user from the 
payment of user charges when it finds that the use is of such a nature as not to be 
facilitated or benefited by the improvement. This is an extremely indefinite 
provision, We are completely at a loss in attempting to visualize any instances 
where use is made of a waterway constructed or improved at Government expense 
which would not be facilitated or benefited by such improvement. 

Section 8 of the bill repeals all acts or parts of acts in conflict with the provisions 
of the bill and it has not been possible, within the limited time available, to deter- 
mine the far-reaching effect of such a general provision. 

Any legislation providing for the establishment of a user charge for the use of 
facilities constructed or improved at Government expense must be applied uni- 
formly to all such facilities and should set definite standards for the Commission 
on which a determination of such user charges can be reasonably and fairly made. 
Consistently over a period of many vears the Federal Government has pursued a 
policy of improving rivers, harbors, and channels of the United States with Federal 
funds without the assessment of tolls or user charges for their use. If this poliey 
is to be changed and a user charge established, careful study and consideration 
must be given as to the effect upon existing waterways which have been con- 
structed and those to be constructed in the future; upon the industries which 
have located large plants along the waterways relying upon the use of such water- 
ways, and the competitive effect as between industries in the different sections 
of the country. 

The proposed bill is vague, indefinite, and clearly discriminatory and should 
not be passed, 


Unrrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCR, 
Washington, D. C., Tuesday, April 1, 1952. 

‘The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Johnson of Colorado (chairman) 
presiding, 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CHarrMANn. The National Federation of American Shipping, 
Mr. Bailey. 


STATEMENT OF FRAZER A. BAILEY, PRESIDENT, 
NATIONAL FEDERATION OF AMERICAN SHIPPING, INC. 


Mr. Bartey. My name is Frazer A. Bailey. I am president of the 
National Federation of American Shipping, Inc. Through its mem- 
ber associations, the federation represents a substantial majority of 
dry-cargo merchant vessels under the American flag engaged in foreign 
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and domestic deep-water shipping services, and a substantial majority 
of United States-flag tankers. 

Bill S. 2743 embodies the broad philosophy of ‘‘user charges,” that 
all facilities provided by Federal aid should be self-sustained and self- 
liquidated by the direct beneficiaries. It has, of course, an appeal in 
theory, which, however, greatly diminishes upon analysis, and when 
the practical means of making it effective are considered. If it were 
possible to scientifically evaluate these benefits and the extent to 
which various elements of the general public are thereby benefited, 
and if there existed an efficient and economical means of allocation, 
a more reasonable basis of contention would exist. Upon reflection. 
however, it must be evident that, at least as far as transportation is 
concerned, very large elements, if not substantially all of the public, 
benefit from the 1 ‘esulting improved transportation. It further seems 
fair to assume that while the present bill relates only to “‘inland water- 
ways,” the theory could easily spread over a far w ider field: in fact. in 
all instances where other transportation or other industries are in- 
volved. 

[t must be obvious that the citizen who owns and operates a ship 
over a federally improved waterway is not the only beneficiary of the 
taxpayer funds expended in its improvement. The shippers and 
consignees of the cargo carried, passengers transported, the economy 
of the area through stimulated commerce, all have benefits in varying 
and widespread degree. Federal aids to water transportation are not 
dissimilar to Federal aids to air transportation. The provisions for 
improved waterways is similar to federally aided air-navigation 
beacons, airports, and other facilities. The transportation system of 
America, which excels that of any other country, has been materially 
assisted in the past by Government aid, which has alw ays wisely been 
considered to have been in the public interest. 

We also suggest to the committee that what is proposed in S. 2743 
might easily develop into an extremely large and cumbersome system, 
under a large bureaucracy, for the assessment, collection, and account- 
ing of such charges. We think the Congress should hesitate to place 
in the hands of any Government agency the power to assess charges, 
which could easily develop into a heavy burden on interstate and 
foreign commerce. 

We appreciate that, from a political and public-relations standpoint, 
user charges have a certain appeal. They would no doubt reduce the 
annual Government appropriations and that, therefore, the tax 
burden upon the general public would appear to be smaller. We 
suggest to the committee that these user charges certainly would not 
reduce the over-all cost. It would most certainly increase the cost of 
collection, and it would have the bad effect of indicating a large amount 
of money, extracted from the general public through the carriers, 
available for Federal expenditure. 

S. 2743 provides for the imposition of user charges on “each im- 
proved inland waterway.” It would seem that all existing as well as 
future improved inland waterways of the United States will be require vd 
to yield revenues sufficient to cover maintenance and operation and to 
liquidate future and past investments. Are future generations, 
through the payment of ‘‘user charges,’’ to amortize Federal invest- 
ments which have served the public interest for many years? 
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Oc 


While the bill has made an effort to define thé term 


“improved 
inland waterway,” 


it is still extremely vague and we cannot tell how 


it would be interpreted and administered. It speaks of including— 


any natural inland waterway and the connecting channels thereof constructed 
or improved in aid of navigation at the expense of the United States 

It excepts the Great Lakes and such waterways as are used- 

regularly and to substantial extent by oceangoing vessels engaged in foreign trade. 


We are concerned about where inland waterways and connecting 
channels thereof begin and end. Are our great river systems “natural 
inland waterways” ‘of the character conte mplated by the act? Does 
this include the great Hudson, Delaware, and similar basins, and 
where do such begin and end? Does the term “connecting channels 
thereof” include channels over the bars at the mouths of these rivers, 
if in fact they are improved inland waterways? We know of no 
practical method under which user charges for Federal tr: ansporta- 
tion aids can be equitably assessed, economically collected, 

properly proportioned over those who are the actual beneficiaries. 

As another evidence of the impracticability of administration, may 
we point to the provision of section 3, which says that the Commission 
shall exempt any user from the payment of such charges for any use 
which it finds not to have been facilitated by the improvements, and 
so forth. Does this mean that in the operation of a waterway which 
has been dredged to a depth of say 20 feet, and assuming its natural 
depth would have been say, 10 feet, user charges are to be assessed 
only against the operators of craft drawing in excess of 10 feet? 
Are we setting up unfair competitive conditions between different 
types of water craft, where the shallow-draft operator will be free of 
such user charges? 

There are many complications and difficulties involved in the 
theory of user charges. Except in particular instances and on par- 
ticular projects, tolls or user charges have not, to our knowledge, 
been found practicable. We find nothing in 8. 2743 which seems to 
have bridged these difficulties. 

The location of industries and whole economies of States, com- 
munities, and cities are bound up in the availability of efficient and 
economical transportation. Factories and plants are located where 
the greatest advantage may be derived from such traisportation. 
Citizens build their homes and communities spring up. In any 
change so far reaching, Congress would be taking grave risks in 
disturbing so delicate a balance. 

We are sure the committee will recognize that many of the “im- 
proved inland waterways” referred to in 8. 2743, the extent and 
character of which we feel are uncertain, have been, or will have 
been, provided for multiple purposes. Certainly upon the vast 
inland-waterway systems of the Mississippi Valley and its connecting 
water courses there have been expended large sums of Federal funds 
partially to aid navigation, but also containing large elements of 
flood control, one power, and perhaps irrigation, public parks, 
and recreational area 

Is the ICC then to be charged with the responsibility of levying 
and collecting user charges against only the navigational traffic 
and even certain of that may be exe mpted designed to cover the 
total operation, maintenance, and amortization of such i improvements? 


and 
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Primarily because it is inequitable in character and impossible of 
proper administration, in our opinion, we ask the committee to 
reject S. 2743. 





UNITED States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Senator Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following statement was submitted for the record :) 


Lerrer From Hucu L. Davis, SEcRETARY-TREASURER, THE PROPELLER CLUB 
OF THE UNITED States, Port or PirrsBuRGH 


APRIL 3, 1952. 
Hon. Epwin C. Jonnson, 
Chairman, Interstate and Foreign Commerce, 
Senate Building, Washington, D. C. 

FP Dear Str: The following is a statement by and on behalf of the United States 
Propeller Club, Port of Pittsburgh, in opposition to the Senate bill 2743, a bill 
to impose user charges on commercial navigation of our inland-waterways system. 
We oppose this bill believing that it is inimical to the public interest and indus- 
trial well-being of the Pittsburgh district. We oppose this legislation on the 
following grounds: : 

1. This legislation is discriminatory. If the purpose of this bill was to increase 
the revenue of the United States, it would apply equally to all users of water 
transportation of a purely intranational character instead of only to the commerce 
of our city and our valley. 

2. This legislation would constitute a congressional breach of faith inasmuch 
as it would rescind the historical guaranty that the use of these rivers is to be 
forever free. ; 

3. This legislation would be unfair to industry in Pittsburgh and, consequently, 
to its customers throughout the country to the extent that rates for transportation 
on the rivers would have to be raised to cover such user charges. 
m4. It is unfair to river-transportation interests of this district because no limit 
has been placed on the charge nor has any method been prescribed on the basis 
of which the benefit to transporters can be fairly determined. 

5. It would be disastrous to all commerce in this district if, as proponents seem 
to believe, river transportation would be curtailed because no means is now 
available to move the 31,000,000 tons of freight now moving on the rivers of this 
district. 

6. This bill is discriminatory for the further reason that it unduly burdens the 
use of one of the greatest natural assets of this district. In addition, it is unfair to 
jeopardize the investment of industry in this area because of such an arbitrary 
and sweeping change in policy. 

7. We believe that Federal funds spent for the improvement of this resource 
cannot be construed as unduly preferring this district, first, because the entire 
country has benefited and, secondly, because all competitors of river transporta- 
tion were fully cognizant of the presence of river commerce when they came here. 

The Propeller Club of the United States, Port of Pittsburgh, believes these 
reasons alone are quite sufficient to merit defeat of this punitive, proposed lexis- 
lation, and we urge that all possible action be taken to defeat this measure once 


and for all. 
Hucu L. Davis, 
Secretary- Treasurer. 
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Unirep Srates Senate, 
CoMMITTEE ON INTERSTATE AND ForeIiGN CoMMERCE, 
Washington, D. C., Monday, April 7, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Johnson of Colorado (chairman) 
presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuarrmMan. Mr. Chester Thompson. 

Mr. Tuompson. Mr. Chairman, I would like to have Mr. Morgan, 
attorney for the American Waterways Operators testify at this point. 


The Cuarrman. All right. Mr. Morgan appearing for the Ameri- 
can Waterways Operators. 


STATEMENT OF GERALD D. MORGAN, ATTORNEY FOR AMERICAN 
WATERWAYS OPERATORS, INC, 


Mr. Morean. Mr. Chairman, my name is Gerald D. Morgan. I 
am an attorney in Washington, D. C., a member of the firm of Hamel, 
Park & Saunders. I appear for American Waterways Operators, Inc. 

One hundred and thirty years ago next month there was presented 
to President James Monroe for his signature a bill providing for the 
imposition of user charges for the use of that great avenue of migra- 
tion to the West, the Cumberland road. This was the first proposal— 
and to my knowledge the last until now—that was ever seriously 
made, that the United States Government collect tolls for the use of 
common highways constructed or improved at Federal expense. 

Senator Bricker. Were those tolls State or Federal? 

Mr. Moraan. They were State tolls. 

Senator Bricker. Never a national toll? 

Mr. Morean. Never any Federal tolls; always State tolls. 

Senator Bricker. I know those toll houses still stand along the 
roads in many places. 

Mr. More@an. There were various sections of the States in which 
the States did charge tolls, but the Federal Government never charged 
tolls on that road. 

Senator Brickmr. At any time? 

Mr. Morean. Never. 

President Monroe vetoed the bill because of his opinion that the 
Constitution of the United States did not authorize such an assump- 
tion of power by the Federal Government. The fact that only 33 
vears after the adoption of the Constitution, the President of the 
United States had such an opinion, and that such opinion was followed 
by a period of 130 years during which Federal tolls in this field was 
virtually nonexistent, should cause us, when it is proposed to over- 
turn such a long-established precedent, to reexamine some of the 
principles of government by which we are guided, and then, but only 
then, to determine whether the legislation which the committee has 
before it is consistent with those principles. 

I take it that no one would seriously contend, merely because a 
county road or a State road in my State of Maryland is used by per- 
sons bound to and from other States, that the United States Govern- 
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ment would have power to throw a gate across the road, permit only ; of 
those to pass who should pay toll to the Federal Government for its re: 
use, and treat as criminals those who should fail to pay. Perhaps = 
and I shall discuss this in more detaii later in my statement—the 
Federal Government could impose an excise tax on the privilege of th 
traveling on common highways and collect the tax in such a fashion, of 
but it certainly could not collect tolls for the use of State property he 
that is under the State’s sovereign domain. Why? Because a toll for Hi 
the use of property is a demand of proprietorship ' over that property, h. 
and the Federal Government has no proprietary interest in State or = 
county highways.” | 
Now, assuming for a moment that even State and county roads ™" 
because together. with other highways, they form a network of roads ‘al 
reaching into other States—may, although owned by the States and - 
primarily under their sovereign domain, be subject in some respects 3 
to a superior sovereignty on the part of the Federal Government, Su 
it is clear that such superior sovereignty is not like the general munic- th 
ipal sovereignty of the States, but is, rather, a sovereignty confined of 
to those particular fields committed to the United States by the Con- . ling 
stitution. And it is also clear that the existence of such superior ( 
sovereignty does not confer proprietorship. °j 
While interstate and forei ‘ign commerce—one of the fields in which ai 
the Federal Government can exercise a sovereignty superior to the Sts 
States—comprehends many subjects and activities, the Federal aad 
Government certainly has no authority under its commerce pewer to Un 
charge me toll for the privilege of using a State highway to travel ; tha 
between my house and the county seat of my county, because that wit 
power has not been granted to the United States under the Con- ; « 
stitution. Sts 
Of course, the Federal Government could enact laws to govern SOV 
interstate traffic on common highways. I suppose, for example, that : he 
it could prohibit me from driving more than 8 hours in any day ona on 
common highway if experience demonstrated that I might go to sleep pa 
at the wheel after 8 hours and thus jeopardize interstate traffic.’ It aa 
could prohibit me from transporting explosives, even from the county nts 
seat of my county to my house, unless my vehicle bore a sign | 
“Danger—explosives,” so that I would not be a concealed menace . 
to interstate traffic. S Sta 
Senator Bricker. Could they prohibit entirely a shipment of bef 
explosives? ; In 
Mr. Morean. They might, Senator, if there were a proper-factual sta' 
basis for it. . 6=sclar 
Any number of other examples of Federal power over traffic on Seve 
common highways can be imagined. But neither the existence of stat 
such power, nor its exercise, gives the Federal Government any pro- ft 
prietary interest in State and county common highways.’ So the Gor 
Federal Government, merely because it is vested with the power to pen 
! Philadelphia and Reading Railroad Co. v. Pennsylvania (15 Wall. 232, 21 L. Ed. 146); St. Louis v. Western . TM 
Union Telegraph Co. (148 U. 8. 92, 37 L. Ed. 380); City Council of Augusta v. Augusta and Augusta Railwey 816 
Co. (130 Ga, 815, 61S. E. 992). 5 re F iN 
2 James v. Dravo Contracting Co. (302 U. S. 134, 82 L. Ed. 155); Pollard v. Hagan (3 How, 212, 11 L. Ed. 5 . 10 
Gibson v. United States (166 U.S. 269, 41 L. Ed. 996). note ’ 
3 United States v. American Trucking Assn., Inc. (310 U. S, 534, 83 L. Ed. 1345). : I 
‘ Houston v. Moore (5 Wheat 1); McCulloch v. Maryland (4 Wheat 316); Livingston v. Van Ingen (9 Johns ; 
= ae vee Contracting Co., note 2, supra. ; ’ 


8 United States v. American Trucking Assn., Inc., note 3, supra. 
* James v. Dravo Construction Co., note 2, supra 
° 
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regulate commerce among the several States, does not have the kind 
of domain over highways that would support a Federal toll for their 
use. The State—not the Federal Government—is the proprietor. 

Now, the land highways of the United States are no different from 
the water highways insofar as the constitutional power of the United 
States is concerned.’ And who owns the water highways? Not the 
United States, for the Supreme Court in an unbroken line of decisions 
beginning with Martin v. The Lessee of Waddell*® and Pollard v. 
Hagan ° has held that the navigable waters of the United States and 
the soils under them belong to the States. 

Senator Bricker. Has the Supreme Court decision in the Tide- 
water case made any difference in that ruling? 

Mr. Morgan. I do not believe it did, Senator. That particular 
rule, as I recall—Tidewater is a misnomer. 

Senator Bricker. I know it is; that is the reason I hesitated. 

Mr. Morean. As a matter of fact, in the California case, the 
Supreme Court reaffirmed the rule of Pollard v. Hagan, but said that 
that related only to the land that was covered by the ebb and flow 
of the tide, and had nothing to do with the land out to the 12-mile 
limit. 

Senator Bricker. You do not think the paramount interest 
principle is involved in this? 

Mr. Moraan. Well, Senator, while I do think that the United 
States certainly has a superior sovereignty in the matter of interstate 
commerce, I do not think that that superior sovereignty gives the 
United States any proprietary interest in a State common “highway 
that would authorize the Federal Government to charge tolls for the 
use of that highway. 

The navigable waters are just as much common highways of the 
States as are their roads, and the States are no less proprietors of, and 
sovereign over, the highways by water than they are over the highways 
by land,”® exe ept that their sovereignty in both cases is subject to the 
commerce servitude running to the United States. Neither the 
existence of this commerce servitude, nor its exercise, however, creates 
any proprietary interest in the United States,’ and a proprietary 
interest Is essential to support a toll.” 

Perhaps it will be said since the United States has expended funds 
in improving the water or land highways of the States, the United 
States, but such expenditure, has acquired greater rights than it had 
before. Our Supreme Court, however, has denied that this is so. 
In United States v. Appalachian Electric Co.’ the Court categorically 
stated that the Federal power over navigation under the commerce 
clause is not enlarged by improvement of waterways." Surely what- 
ever Federal power existed over the Mississippi River in its natural 
state was not increased when the United States expended money in 
removing snags or placing channel markers. And if the Federal 
Government had no proprietary interest in the river before it ex- 
pended that money, it did not, merely by such expenditure, at least 


’ Monongahela Navigation Co. vy. United States (147 U. S. 312, 37 
*16 Pet. 367, 10 L. Ed. 997. 
* Note 2, supra. 
© Morris v. United States (174 U. S. 196, 43 L. Ed. 946); Monongahela Navigation Co. v. United States, 
note 7, supra. 
James v. Dravo Contracting Co.. note 2, supra. 
Philadelphia and Peading Railroad Co. v. Pennsylvania, note 
$311 U. S. 377, 409, 85 L. Ed. 243, 254. 
‘ James v. Dravo Contracting Co., note 2, supra. 
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for improvements of that character, acquire such an interest. What 
effect the acquisition of a proprietary interest, either by purchase or 
condemnation, would have, I will not discuss, because even the 
proprietor must secure a franchise from the sovereign to levy tolls, 
and the question as to who is the sovereign for this purpose—the Staite 
or the United States—would take us far afield.’ 

Senator Bricker. That is the question I was driving at. It is 
really in a flux at the present time. 

Mr. Morgan. It is. In the Appalachian Power case, Senator, the 
State of Virginia contended very vigorously before the Supreme Court 
that granting a license, a Federal license, to the Appalachian Electric 
Power Co. would interfere with the State power to regulate utilitics 
The Supreme Court refused to pass on that question because, as t}) 
Court said, there was no justifiable controversy at that time then 
before them. 

However, in the Monongahela Navigation Co. case, which was « 
case that was, oh, around the 1880’s, when the United States con- 
demned the property of the Monongahela Navigation Co. on the 
Monongahela River, the question arose as to whether United States 
had to pay the company as part of the value of its property being 
taken the franchise to collect tolls, and the Court very clearly inti- 
mated in that case that the reason the United States had to pay th 
navigation company for the franchise to collect tolls was because after 
the property had been taken the United States, by reason of that 
franchise itself, would have the power to collect tolls, but that fran- 
chise was a franchise granted by the State of Pennsylvania. That is 
a field that I do not believe anybody can give the answer to at the 
present time. 

Because of the considerations that I have mentioned, I believe 
there is a very considerable doubt as to whether the United States 
has any constitutional authority to impose tolls for the use of navi- 
gable waters over which it does not possess at least a proprietary 
domain. And that makes me question whether the “user charges” 
provided for in the bill are really tolls—for I assume that whatever 
they are, they have the same character whether they are being charged 
for navigating the 1,000-mile stretch of the Mississippi River that is 
uninte rrupted by locks; or whether they are being charged for passing 
through locks or canals in which, I assume, the Federal Government 
does have at least a proprietary interest; that if they cannot be tolls 
in the former case, they are not tolls in the latter. 

If, then, these user charges are not demands of Federal propricto: 
ship because the Federal Government does not have the proprietorship 
to justify such demands, then they must be demands of Federal sover- 
eignty in one of those fields in which the United States can exercise a 
sovereignty superior to that of the States. But a money demand of 
sovereignty is a tax.'® So let us examine the user charges on the 
assumption that they are taxes. That this assumption has consider- 
able validity, even apart from the constitutional difficulty of treating 
them as tolls, is shown by the first section of the bill, which sets forth 
the bill’s purpose: 





ft 


4% Monongahela Navigation Co. v. United States, note 7, supra, where the Court intimated that even 4 
the exercise of eminent domain by the United States, the franchise to collect tolls (if the United States ! 
wanted to collect tolls) would be derived from the States, such franchise being part of the property taken 
the State’s grantee. See also United States v. Appalachian Electric Power Co., note 13, supra. 

16 Philadelphia and Reading Railroad Co. vy. Pennsylvania, note 1, supra. 
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That, to the end that inland waterway improvements in aid of navigation here- 
tofore or hereafter made at the expense of the United States may be rendered 
self-supporting and, so far as practicable, self-liquidating * * *. 


Now, this appears to describe a revenue purpose, and that is what 
a tax is for—to raise revenue. Moreover, under the bill it is the 
Secretary of the Treasury—the tax man- who is vested with the fune- 
tion of collecting the charges, rather than the navigable waters man 
the Secretary of the Army. Criminal penalties are imposed for failure 
to pay it. Indeed, it would be difficult to accommodate the bill to 
any purpose other than a re venue penpree. Certainly the imposition 
of a user charge to liquidate the already-liquidated cost of an improve- 
ment that was made in 1825, even assuming such i improvement should 
still be in existence and of benefit to navigation today, can have little 
if any relationship to the power of Congress to regulate commerce. 
| suppose there are numerous improvements that were made by the 
United States on navigable waters many years ago that have just dis- 
appeared through the ravages of time and the elements. What does 
the imposition ‘of user charges to liquidate the cost of these non- 
existence improvements have to do with the regulation of commerce 
now? 

Hence, I am led to the conclusion that these user charges must be 
taxes because they cannot be anything else. But even as taxes, they 
appear to have serious defects. For example, section 7 of article I of 
of the Constitution says that— 


All Bills for raising Revenue shall originate in the House of Representa- 
tives * * . 


This provision certainly does not prevent your committee-——the Com- 
mittee on Interstate and Foreign Commerce of the Senate—from hold- 


ing these hearings. And while it does not even prevent the Senate 
from passing the piece of paper with the words of S. 2743 written on it, 
yet that is all S. 2743 would be—a piece of paper—if the Senate did 
do any such thing. For the House of Representatives could, and, 

when it discovered that these “user charges”’ are really taxes, probably 
would, return the piece of paper to the Senate accompanied by a resolu- 

tion to the effect that the Senate, by the passage of that piece of paper 
had sought to invade the prerogatives of the House of Representatives 
under section 7 of article I of the Constitution. And that would be 
the end of S. 2743. The House of Representatives is very vigilant in 
the protection of its prerogatives in this regard. Some of the prece- 
dents are collected in Cannon’s Precedents of the House of Represent- 
atives in sections 314 to 322. 

There are other constitutional requirements governing taxes 
Taxes must be geographically uniform (art. I, sec. 8). Congress may 
not, as this bill would do levy a tax on the movement of goods by water 
into the States of Tennessee, Arkansas, Missouri, lowa, Nebraska, 
Kentucky, and West Virginia, and exempt from tax the movement a 
goods by water to any or all of the ports of other States‘? Moreo 
Congress cannot delegate to an administrative agency the fixing dl 
the rate of tax or the determination of how persons or subjects shall 
be classified for liability or rate purposes, or delegate the power to 
grant exemptions from the tax, at least, unless the standards by which 
the agency is to be guided are sufficiently definitive so that under any 


Knowlton v. Moore (178 U. &. 41, 44 L. Ed. 989) 
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given set of facts the rate and the exemptions can be determined with 
reasonable certainty.’® The standards prescribed in the bill are 
wholly inadequate for this purpose. 

There is no standard whatever to govern how the Commission shall 
divide the waterways into sections, or how it shall thereafter “re- 
arrange’’ any sectional division. There is no adequate standard for 
the determination of exemptions from the tax. There is nothing to 
indicate by what criteria the ‘‘ practicability” of recovering costs shall 
be measured. There is nothing to indicate what the Commission is to 
do with its information as to present commercial traffic, or do with its 
opinion as to ‘reasonably prospective traffic, after it has, as the bill 
directs, taken these matters into consideration. In short, the words 
in the bill that are supposed to constitute the standards for adminis- 
trative action are not standards at all.” They are directions to an 
administrative agency to do the legislating that the Constitution says 
Congress must do itself: ‘‘Please impose a tax on Mr. A unless you 
think he should be exempt. Please fix the rate of tax at a practicable 
level. Please determine on what waters Mr. A should pay a tax at 
one rate, on what waters he should pay a tax at another rate, and on 
what waters, if any, he should be exempt from tax. Please take 
into consideration present traffic, and reasonably prospective traffic 
you make up your own mind about what conditions you shall assume 
in forecasting future traffic. After you have taken these things into 
consideration, you decide what, if anything, you shall do with them.” 
This is nothing more than “delegation running riot.’’ ”° 

A tax must be based on a reasonable classification of the persons or 
things taxed.”". The bill seems to me to violate this principle when it 
imposes a levy on today’s commercial use in order to liquidate, among 
other things, costs that are clearly allocable to past uses or clearly 
allocable to purposes other than navigation and when it imposes a 
levy on commercial users in order to reimburse the United States for 
the expense of maintaining the waterways for noncommercial uses or 
for purposes other than navigation,” and when it imposes a levy in 
one part of the United States “and grants exemptions from the levy in 
others. 

Many of the things about the bill that make it invalid as a tax 
would also make it invalid if it were treated as a regulation of com- 
merce. The discriminatory. nature of the bill, that excepting one 
portion of the United States and not another, probably does not stand 
the test of the fifth amendment of the Constitution whether the bill 
be one or the other. The delegation of legislative power is no more 
permitted under a regulation of commerce than it is in the imposition 
of a tax." Moreover, the sixth clause of section 9 of article I of the 
Constitution, which in specific terms applies to both regulations of 
commerce and revenue, seems clearly to make invalid what is sought 
to be done. It provides as follows: 

No preference shall be given by any Regulation of Commerce or Revenue to the 
Ports of one State over those of another; nor shall Vessels bound to, or from, one 
State, be obliged to enter, clear, or pay Duties in another. [Italics supplied.] 


8 Panama Refinina Co. v. Ruan (293 U. S. 388, 79 L, Ed. 446); Schech’er v. United States (295 U.S. 495, 79 
L. Ed. 1570); J. W. Hampton, Jr. and Co v. United States (276 U.S. 394, 72 L. Ed. 624). 
° Cf. Panama Pefinina Co. Vv Puan and Schechter v. Uni ted States, note 18, supra, 
2° Cardozo, J., concurring in Schechter v. United States, note 18, supra. 
1 Stebhins v. Riley (268 U.S. 137, 69 L. Ex i, 884); Steward Machine Co. v, Davis (301 U.S. 548,81 L. Ed. ! 
2 Cf. United States v. Ruiler (297 U.S. 1, 80 L, Ed. 477) ’ 
23 J. W. Hampton, Jr. v. United States, Note 18, supra. 
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This provision has been uniformly held to be a limitation upon the 
powers of Congress.” It is difficult for me to imagine a bill that could 
be more discriminatory as between States in the matter of their ports 
than the one which the committee has before it.2* By the exemption 
from the user-charge requirement of all of the Great Lakes and their 
connecting channels, and all of the waters used regularly and to a 
substantial extent by ocean-going vessels engaged in foreign com- 
merce, the inland States of Arkansas, Tennessee, Kentucky, West 
Virginia, Missouri, lowa, and Nebraska would be subjected to the 
worst. kind of discrimination, for the only water route by which the 
ports of those States could be reached would be via nonexempt inland 
waterways. In short, the Federal Government, in its regulation of 
commerce or revenue would levy tribute for the privilege of conducting 
water-borne commerce with those States while at the same time 
inviting toll-free or tax-free commerce with the lake ports and with 
the seacoast States. 

It would indeed seem that if it had been the purpose of the proposed 
legislation to do the very thing which the Constitution was designed 
to prevent, that purpose could not have been bet 
bill (S. 2743) seems to have the effect of doing. Consider, for example, 
commerce in petroleum originating in Texas. The Gulf is a free 
highway and the Mississippi River, at least to Baton Rouge, will be 
free, since that port on the river is used regula: 


riv and to a substantial 


er achieved than this 


extent by oceangoing vessels engaged in foreign commerce. So oil 
from Texas to Baton Rouge via the Gulf can move unburdened by 


user charges. Oil that is destined for refineries beyond Baton R 
on the Mississippi River System, however, will have 1 
of the user charges, the amount of such charges to any given destina- 
tion depending upon whether the carrier uses t] ff or uses the 


l iif f lLit-Oll OT 


free water of the River to Baton Rouge. Refiners 0 Baton 
Rouge that are dependent upon water transportation could not 
continue for long to exist at least at then present ioculion In the 
face of such discrimination, and such traffic wo shortly st dis 


appear. It is obvious that such a system of ] 
ports would produce economic chaos. SO whe thi ti¢ seT CHA! 
toll or a tax, it creates a discrimination among States and ] 
would seem to be clearly prohibited DV 3st 
Constitution. 

These, then, are the constitutional cuestions t} n to me 
involved in the legislation that the committee is Ther 


is one other matter, however, that is of at least « “ U0 
that is the matter of the faith of the United Stat 

In 1787, when the Northwest Territory was iblis 
Confederate Congress, the ordinance for that Territory 
article LV that— 

Lhe navigable waters leading s ~ 
carry places between the same shall Z 
well to the inhabitar ts of the said Territory o 
4nd those of any other States that! a 
aby tax, impost, or duty therefor. 

Upon the adoption of the Constitution, the First Congress of the 
new United States reenacted the 1787 Ordinance wit t change.* 


snayirg Wheeli and Relmont Rrid 8 How. 42 
* Cf eras and Pacific Ra Co. v. t U.S. 627, 7 
Stat %® = 
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When, at the request of the Confederate Congress,* waste and un 
appropriated lands of several of the old States were ceded to theUnited 
Siates to aid in paying the public debt incurred in the War of the 
Revolution, the State acts of cession that were passed after the 
creation of the Northwest Territory provided that the lands were 
ceded on condition that the Ordinance of 1787 should extend to those 
lands and to the new States formed therefrom.”* Indeed, the Supreme 
Court in Pollard v. Hagan,” treated the act of cession of Georgia 
as imposing a trust upon the United States. 

When the various territories, which later became States, were carved 
out of the Northwest Territory, the terms of the ordinance were again 
incorporated.”* Similarly in the organic acts of the various terri- 
tories south of the Ohio River that later became States the ordinance 
was incorporated.” ‘The acts of Congress admitting many of the 
States into the Union contained declarations that the navigable waters 
should be common highways and forever free.” 

Beginning with the Treaty of Peace with Great Britain of Sep- 
tember 3, 1783, numerous ‘treaties with foreign countries have con- 
tained comparable provisions.” The committee will note that section 
7 of the bill proposes that we at least honor our promises made to the 
citizens and subjects of other countries, even if the effect of the bill 
seems to be to repudiate the pledges made to our own citizens and to 
the States in which they reside. 

When Congress began to assume direct responsibility for river and 
harbor improvements, instead of making provision for such improve- 
ments indirectly through the States, Congress provided to the Rivers 
and Harbors Act of 1882 *' and again in the act of 1884* that— 

No tolls or operating charges whatever shall be levied or collected from any 
vessel, dredge, or other water craft for passing through any lock, canal, canalized 


river, or other work for the use and benefit of navigation, now belonging to the 
United States or that may be hereafter acquired or constructed. 


The Cuarrman. If Congress could take such negative action what 
would prohibit them from taking positive action? 

Mr. Moraan. I do not know why it was necessary for Congress to 
take that negative action, Senator, except as an assurance to the people 
that the United States would never seek to exact tolls for the use of 
navigable waters. 

Both before and after the enactment of this general provision, 
whenever the United States acquired private canals or other non- 
Federal works of improvement, Congress provided that such canals 
and improvements should forever remain free of tolls. 

If this history and these declarations extending over a period of 
more than 150 years do not constitute a solumn pledge by the United 
States to its citizens and to the States of the Union that the Federal 
Government will never levy charges for the use of the navigable waters, 





% Resolution of September 6, 1780. 

%s Except, in the case of the Southern States, the provision prohibiting slavery. 

7 Note 2, supra. 

“8 E. g., act of May 7, 1800, 2 Stat. 58 (Indiana); act of February 5, 1809, 2 Stat. 514 (Mlinois). 

28 BE. g., act of April 7, 1798 ae act of March 2. 1805 (Louisiana). Z 

2% 2 Stat. 703 (Louisiana); 3 Stat. 545 (Missouri); 9 Stat. 452 (California); 11 Stat. 383 (Oregon); 3 Stat. 349 


(Mississippi); act of March 2, 1819 (Alabama). 

8° Webster-Ashburton Treaty of August 9, 1842, United States and Great Britain; Treaty of Washingt 
of May 8, 1871, United States and Great Britain; Treaty of Guadalupe Hidalgo of February 2, 1848, Ur 
States and Mexico; Gadsden Treaty of 1853, United States and Mexico, 

3! 22 Stat. 191, 209. 

2 23 Stat. 133, 147. oe 

33 17 Stat. 560, 563; 18 Stat. 43, 44; 21 Stat. 141; 21 Stat. 180; 20 Stat. 202, 217; 40 Stat. 1275, 1277; 43 Stat. | Sf. 
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then it is difficult to imagine how the faith of the United States can be 
pledged. During the last hundred years, in reliance upon this pledge, 
cities and other centers of population have developed to their present 
state, industries have been established, and other vast geographic and 
economic relationships affecting the entire United States have become 
fixed. In the consideration of legislation that would have the effect of 
ignoring that history and of repudiating those pledges—pledges, 
indeed that materially contributed to bringing our Nation into being 
it is well to recall the words of one of our great Chief Justices in a 
vital case that upheld the supremacy of law in the heat of a bitter 
controversy: 

The highest honor of sovereignty is untarnished faith.% 

The CHarrMan. We-will insert the reference there. 

Mr. Morean. I put the references in the back, Mr. Chairman, so 
as not to interrupt the text. 

The CHarrmMan. Yes. The numbers will go in as placed in the 
record. 

Any questions? 

Senator Bricker. I might say it is an excellent statement of what 
may be the law. 

Mr. Morean. Thank you, Senator. 

The CuarrMan. You still are a little doubtful. 
thank you. 

Mr. Thompson? 


All right, we 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE 
AMERICAN WATERWAYS OPERATORS, INC.; ALSO ON BEHALF 
OF THE PROPELLER CLUB OF THE UNITED STATES 


Mr. Tuompson. Mr. Chairman, my name is Chester C. Thompson. 
[ am president of the American Waterways Operators, a national 
voluntary nonprofit association of domestic water carriers operating 
on the inland rivers, intracoastal canals and waterways, the bays, 
sounds, and harbors of the United States. This association maintains 
its principal office at 1319 F Street NW., Washington, D. C. 

Mr. Chairman, I also am authorized to speak for the Propeller Club 
of the United States, a national organization of about a hundred ports 
with a membership of 10,000 American citizens. I am a member of 
the executive committee of that organization, and that committee 
has asked me to speak for the organization. 

Senator Bricker. Does that include the Great Lakes Propeller 
Club? 

Mr. THompson. Yes, sir. 

Senator Bricker. There are several of them. 

Mr. THompson. There are a number of them there in Chicago, 
Cleveland, Detroit, Buffalo. 

Senator Bricker. Toledo, I think. 

Mr. Tuompson. I believe one in Toledo. 

| have a very comprehensive statement here, Mr. Chairman, that 
i want to submit for the record at this point, and sort of highlight it. 
It is 52 pages. 

The Cuarrman. We will be very pleased if you would do that. 


** Chief Justice Taney in Ahleman v. Booth (21 How. 506, 16 L. Ed. 169.) 
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Mr. Tuompson’ I certainly will. It is not my intention to read i; 

My first remarks will be directed in opposition to S. 2743, th 
proposed toll bill. 

As the previous witness pointed out, 5S. 2743 would impose user 
charges for the use of the improved inland waterways of the United 
States, and in the bill, improved inland waterways or any natura] 
inland waterway, and the connecting channels thereof, constructed 
or improved in aid of navigation at the expense of the United States 
except that the term does not include the Great Lakes and their con- 
necting channel or such portion of any inland waterways, as used 
regularly and toa calm antial degree by oceangoing vessels engaged i) 
commerce, in foreign commerce—that is the definition of the term 
“improved inland waterway.” 

Obviously, that language would exempt the Great Lakes, spelled 
out in the bill, and it would exempt all of the seacoast harbors of th, 
United States, and probably would exempt the Hudson River so far 
as Albany because there is a substantial amount of foreign commerce 
[It would exempt. a portion of the Columbia River, a portion of the 
Sacramento River, which are used both by so-called nena or shallow- 
draft commercial craft as well as deep ¢ raft. 

There is no doubt that the exceptions referred to in this bill have 
been inspired by the railroads because they have revealed on many 
occasions their true position, that they only want a tax imposed on 
the inland waterways. 

I would like to point out that in New York Harbor, about 45 per- 
cent of the commercial traffic is handled in railroad-owned equipment 
operating in that harbor, lighters and car floats, and the railroads 
themselves also operate car ferries on the Great Lakes, and under this 
bill they would all be exempt. 

There is no secret about the attitude of the railroads. My good 
friend and able counsel, assistant counsel, for the Association o| 
American Railroads, Mr. Gregory Prince, has advocated legislation 
of this kind. He advocated it before this committee less than a 
month ago; he advocated it at the time the Senate 50 investigations 
were on in April 1950. 

Senator Bricker. Aside from the competitive features, of course 
that do enter into it, there is no question but that there is a great deal 
of opposition in the Congress arising to the waterways improvements, 
and so forth. There has been a designation of this throughout the 
country as ‘pork barrel” legislation. That opposition is getting 
very formidable, as it showed up in the last session, and will again 
in the consideration of the appropriation bills as they come up. 

If there could be any recapture costs, the amortization of these 
expenditures, I think it would be in the interest of the improvement o! 
internal waterways if it could be imposed, if the legal difficulties could 
be overcome. If the competitive features could be equalized in a 
way, certainly everybody is in favor of the ultimate utilization of the 
natural facilities of our country. Do you give some attention to 
that? 

Mr. Tuompson. I agree, Senator, that there is a considerable oppo- 
sition to some improvements that are pending in the Congress for 
rivers and harbors projects. Perhaps some of them have been— 
some that have been recommended are not economically justified. 

Senator Bricker. It has been abused in some instances. 
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Mr. TuHompson. I think that is true. I certainly will not sit before 
this committee and say that I believe every project that has been 
recommended after a series of hearings is economically sound. But 
I think the Congress has the responsibility of determining that. It 
can do it in two ways: It can either determine it when it passes a so- 
called Rivers and Harbors Authorization Act, or it can determine it 
annually when requests are submitted—— 

Senator Bricker. For appropriations? 

Mr. THompson (continuing). For appropriations. 

I might point out, and without passing on the merits of the case, this 
cross-Florida barge canal was started originally—it was up through 
the northern part of Florida from Jacksonville, St. John’s River over 
to the Gulf near the port of St. Joe—it was started as a WPA project 
back in 1935 or 1936, and then Congress came along and enacted a 
river-and-harbor bill and authorized the digging of this 12-foot barge 
canal. But the same Congress, and succeeding Congresses, to the 
best of my knowledge, have never given the Corps of Engineers a dime 
to undertake actual work, although it is an authorized project. I 
think Congress in its discretion must determine where this money 
shall be spent. 

There is a lot of local logrolling on the matter. Many of these 
projects are initiated by local groups, chambers of commerce. 

Senator Bricker. That was what brought up and has brought up 
the opposition, of course, and the charge of logrolling, and a pork- 
barrel bill. 

Mr. THompson. That is true. And, of course, many 

Senator Bricker. With some merit. 

Mr. Tuompson. I think there has been some money that probably 
could have been saved, but I think it is the responsibility of Congress 
to determine that. 

Senator Bricker. But it is also raising the purpose with respect 
to the Corps of Engineers in their consideration of the project, how 
they arrive at the recommendations, and so forth. 

Senator Bricker. Do you think there could be added, too, any 
information that would be valuable to the Congress upon the economic 
justification of the project? The gvovernors, of course, are interested 
in their local communities; the Army engineers are interested in their 
own projects, and they become more or less concerned about their own 
organizations, and so forth. The more jobs they have, the more im- 
portant they become. What about the prospective users, and could 
the Interstate Commerce Commission add any help to give to the 
Congress in the consideration of these projects? 

Mr. Tuompson. | doubt it. I think it must be agreed that the 
Interstate Commerce Commission is a railroad-minded organization, 
and I do not say this in a vicious manner. The Interstate Commerce 
Commission 

Senator Bricker. That is their job under the law in a way. 

Mr. THompson. What is that? 

Senator Bricker. That is their job under the law. 

Mr. Tuompson. That is right. They have been working with the 
railroads since their inception. The staff of the Interstate Commerce 
Commission has been built up, generally speaking, by folks who com: 
from the railroads—I am not accusing them of anything disreputable, 
but they are railroad-minded. 


o- —90 
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Senator Bricker. They understand the importance of railroads jy, 
the transportation svstem of the country. 

Mr. THompson. We all do that; we understand that. But we think 
it is a question of live and let live; that every form of transportation 
does fill a sound and a proper place in the transportation economy. 

Senator Bricker. Of course, that is the purpose of the Transporta- 
tion Act, very well stated in the act. 

Mr. THompson. I might say this idea of the Interstate Commerce 
Commission passing on the economic justification of rivers and 
harbors projects, that, too, has been recommended by the Association 
of American Railroads and its spokesmen over a period of years, and | 
think it got its inception, Senator, in your State. 

There has been a wrangle for many, many years on the so-called 
Ohio River-Lake Erie cut-off. There have been numerous hearings, 
and people up around Youngstown are very much for that bill. 

Senator Bricker. And the rest of the State is very much against it. 

Mr. THompson. And the folks down at Pittsburgh initially were 
pretty much against it. There was a terrible row, and after all these 
hearings and rehearings with the Corps of Engineers, then, finally, the 
Board of Engineers for Rivers and Harbors recommended favora)le 
consideration by the Secretary of War at that time. Somehow the 
late President Roosevelt heard of it, and somebody came up with the 
idea, “Well, now, let us let the Interstate Commerce Commission, 
either as a WPA project—let us let the Interstate Commerce Com- 
mission look into it and find out what the economic effect of this 
project would be on existing transportation in that area.” 

I do not know whether it is true, but I will venture the statement 
that there is something to it —I was told at the time this referral was 
made to the Interstate Commerce Commission that it was suggested 
by a very eminent gentleman who was an uncle of the President of 
the United States at that time, Mr. Frederick Delano, and Mr. Del: me 
for years and years, of course, was president of the Wabash Railroad 
30 he thought, “We w 1] let the Commission handle this matter’’ and 
the Commission camie up with an elaborate report that it would 
adversely affect rail transportation in that area, therefore, it should 
not—it recommended that Congress should never authorize the 
project, and it has gone back, and it never has been authorized. 

Senator Bricker. I take for granted that the Interstate Commerce 
Commission is, as you say, considerate of the railroads’ interest in 
the place of the transportation scheme. The Corps of Engineers, of 
course, are just as—I will not call it biased, but they are just as 
interested, say, sincerely interested, in the cause of water transporta- 
tion, and added to that their particular job in improvements, thie 
building of canals and improvements of waterways and the like. Is 
there some place between those two that we could get the truth, 
maybe by bringing the Interstate Commerce Commission into this 
field? 

Mr. Tuompson. I do not think so myself 

Senator Bricker. You do not think it would add anything? 

Mr. Tuompson. I do not think so. I think it would just confuse 
the issue and make it more difficult for congressional committees to 
cut through a maze of additional reports, and peebutdy result in there 
being no new improvements. 
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Now; transportation is changing, Senator. The demands for 
transportation are changing. There has been a decentralization of 
industry, pretty much to the midcontinent area. 

Senator Bricker. Which is all to the good, I think. 

Mr. Tuompson. All to the good. I am for it, very much, and you 
can say that patriotically. ’ 

Senator Bricker. As long as it is not Government-promotéd. 

Mr. Toompson. Much of it is, but there may be demands—there 
are new plants being built, aluminum plants and all kinds of chemical 
plants, that can use toa good advantage low cost water transportation 
for the movement of raw materials. 

The charge has been made that water transportation hurts the rail- 
roads. ‘The most prosperous railroads in the United States, probably, 
among the most prosperous, are those that parallel the navigable 
waterways. 

The freight traffic density in the Pittsburgh and the Chicago areas is 
probably the heaviest in the United States, if not in the world. Water 
transportation is used’ to bring in the raw materials that probably 
could not move any other way, and that is and has been in a competi- 
tive situation, in a competitive economy, and the railroads and the 
trucks benefit by moving the finished products out at much higher 
rates. 

Senator Bricker. I have heard the claim, I do not know whether it 
is true or not, that the Ohio River between Wheeling and Pittsburgh 
is the most heavily used waterway in the world. 

Mr. Tuompson. I do not think that is exactly true. The Mononga- 
hela River is one of the heaviest—the Monongahela River, perhaps. 
There are about 40 or 45 million tons of coal alone, coke and coal, 
moving the 75 or 80 miles originating around Morgantown, W. Va. 

Traffic, however, is extremely heavy between Pittsburgh and 
Wheeling. In fact, it is heavy on the entire Ohio River, pretty much 
confined to bulk materials. 

I would like to call attention to table on page 12 of my statement on 
S. 2743. It just seems as though the railroad interests who are 
strongly advocating a toll to be imposed upon the inland waterways 
] would just like to point out that we think we are pretty important, 
and we do serve in a verv important manner in the transportation 
economy. Over a period of from 1939 to 1950, the total water trans- 
portation was 3.7 of all the freight transported in the United States, 
so it does not amount very much to 

Senator Bricker. How do you account for the loss from 14.1, 13.4, 
down in the later years to 11.1 in 1950? 

Mr. TuHompson. I would assume that is grain. These are official 
figures and, Senator, it happens that I am not familiar with them. 

Senator Bricker. It may be the iron-ore shipments there during the 
years leading up to the war and during the vears of the war? 

Mr. Tuompson. The Great Lakes traffic has remained rather static. 

Senator Bricker. Since 1943. 

Mr. THompson. 1943. 

| would like to go back a minute to this question of discrimination. 
| think there are | ateros in this statement that will indicate that since 
the beginning of the Corps of Engineers’ activities with the rivers and 
harbors improvements in the country since 1824—that is about 128 
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years ago—the Federal Government has expended about $4 billioy 
for rivers and harbors improvements. 

According to the best information we could compile, the America: 
waterways operators can compile the information that 48 percent 0! 
that total was spent on the inland waters and intercoastal canals 0; 
the United States—or rather 52 percent, and 48 percent was spent on 
the Great Lakes and the seacoast harbors. Well, that is 48 versus 52 
and that is about as near 50-50 as you can get, and, therefore, if this 
is to be a revenue measure and an attempt by the Federal Government 
to recapture in the form of user charges or tolls or taxes or whateve: 
it might be called, it seems to be that they ought to all be included 
in the base of the bill. 

I would like to point out another fact. You mentioned, Senato: 
Bricker, a few minutes ago something about some pork-barrel projects 
resulting from rivers and harbors improvements. 

Let us take some of the dams on the Ohio River. They have been 
of great importance to the industrial water supply of that area. The 
fact that water has been impounded behind the dams has guaranteed 
the people living in those areas that they had a good water supply, 
and that is very important. 

Senator Brickser. Such as it is. 

Mr. Toompson. Well, such as it is, it is water, and they manufactur 
and they make steel with water. I have some figures—I will not read 
them, they are in the statement—which will be incorporated in the 
record, but nevertheless there is a lot of water that is used for industrial 
purposes, and those industries could not survive without it. 

I think in that connection 

Senator Bricker. I think the way we have treated that is a sham 
and a disgrace in the dumping of the refuse, both from the cities and 
the industries into the rivers. There was a time when approximatel) 
one-fourth of the water that was used in the city of Cincinnati had 
been used in other sewage systems up the river. Maybe it is not as 
much at the present time, but 10 vears ago 

Mr. Tuompson. Well, it probably might be much worse. 

Senator Bricker. It might at low ebb. It might have been 
proved by the higher level. 

Mr. Tuompson. Because that water stays in behind there, and you 
do get a flushing out, so-called, when the locks are open for navigation 

Senator Bricker. It is also claimed that the industrial wastes 
neutralize the domestic wastes. I do not know whether there is any 
truth in that or not. 

Mr. THompson. I do not know. I remember the Congress had 
quite a time with its last stream-anti-pollution bill under which 
authorized grants-in-aid through the Public Health Service. 

Senator Bricker. We have got a compact finally arrived at in th 
Ohio River Valley, and | think it will help some. It gives great 
promise. That is beside the issue. 

Senator Hunt. Mr. Thompson, you mentioned the O’Mahoney- 
Millikin amendment to the 1944 Flood Control Act, which requires 
consultation with the States before any flood-control project is started 
It does not give the States the right of either approval or disapproval ; 
but that O’Mahoney-Millikin amendment was for the sole purpose 
of playing one State against another where certain projects would be 
beneficial to one State and detrimental to another, and also prevented 
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the initiation of some projects which, those of us in the States, thought 
were simply a waste of money and were unnecessary. 

It is your thinking that that amendment would need to be deleted 
or would be nullified if S. 2743 became law? 

Mr. Tuoompson. I do not think so. That really would be more 
applicable to S. 2744, in my opinion. I do not think it would change 
the recommendations of the Government. 

Senator Bricker. That amendment dealt more with the water 
supply, did it not, for irrigation purposes, than it did with navigation? 

Mr. THompson. Well, there were two bills involved. 

Senator Hunt. Supposedly flood control was the primary purpose. 

Mr. THompson. And navigation, both. 

I remember a project that has never been authorized, the so-called 
Big Sandy project down in West Virginia and Kentucky, and Congress 
has never authorized that project, to my knowledge, and I know the 
then governors of the two States involved were in disagreement, and 
those disagreements were forwarded to the Congress with the recom- 
mendations of those two governors who were at swords’ points, so to 
speak, and that project has never been incorporated. 

Senator Bricker. That was a flood-control project? 

Mr. Tuompson. No, sir; navigation. 

Senator Bricker. That is distinct from the Muskingum. 

Mr. THompson. Oh, yes. 

I would like to briefly discuss some of the administrative diffi- 
culties that S. 2743 would impose. They are outlined on pages 23 
24, 25, 26, 27, 28, and 29 of my statement, and they just almost 
seem impossible of administration, with the Interstate Commerce 
Commission having hearings on every change of toll; and, why, it 
would strike me, that the net that the Government might get out 
of any reasonable charge would be used up in extra administrative 
expenses. 

Law hearings are provided, and somebody has got to have jurisdic- 
tion, has got to police this situation, and 1 think that—I have never 
seen an estimate of revenue, but I think that it would be very small 
in proportion to the ameunt that might possibly be collected, and 
when you figure the expense 

Senator Bricker. You do not think it would be possible to recap- 
ture any portion of the cost? 

Mr. THompson. No, sir; I do not. A very small portion. 

(The prepared statement of Mr. Thompson is as follows: 


’ 


My name is Chester C. Thompson. Iam president of the America 
Operators, Inec., a voluntary nonprofit National Association of 
carriers operating on the inland rivers, intracoastal canals and 
DAYS, sounds and harbors of the United States, which maintair 
at 1319 F. Street NW., Washington, D. C. 

The American Waterways Operators, Inc., is opposed to t} 
charges on the inland waterways of the United States as pro 
any other Bill of a similar nature. The widespread impositio 
would adversely affect the economy of inland waterway tra 
important place in the national transportation structure. 
would be throttled to the point where it could not reach 
Nation. Surely the people of the United States do not want t 
and essential artery of commerce eliminated by such ill-a 
legislation. 

The assessment of user charges on inland waterways would 
established national policy; in fact, a policy dating from thi 
Nation. This poliey—which has been advocated and 
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by the Congress—has been to regard the navigable waters of the United States as 
public highways, open to the use of the public generally, and to permit no restri: 
tion on their utilization in the form of user or operating charges. 

The first definite expression of public policy against user charges for inlan:| 
waterways Was included in article 4 of the Ordinance of 1787 for the Northwes: 
Territory, i. e., the territory northwest of the Ohio River, approved by the Firs; 
Congress on July 13, 1787. It provided that the navigable waters leading in: 
the ‘Mississippi and St. Lawrence Rivers, and the carrying places between t}, 
same, should be common highways and forever free to the inhabitants of the said 
territory as well as to the citizens of the United States, without tax, import or duty 
therefor. 

In the Rivers and Harbors Act of August 2, 1882, the Congress included a pro 
vision to the effect that ‘‘no tolls or operating charges whatever shall be levied 
upon or collected from any vessel, dredge, or other water craft for passing through 
any lock, canal, canalized river or other work for the use and benefit of navigation 
now belonging to the United States or that may be hereafter acquired or co: 
structed; * * *,”’ The Congress by many other acts has decreed that the 
navigable waterways of the United States are public highways for the free use of 
the people, and the language of the statutes contemplates freedom of access and 
nondiscriminatory treatment. 

The only exception to the traditional policy of the Congress not to assess user 
charges on the navigable waterwavs of the United States has been the Panama 
Canal. This exception is often erroneously cited as a basis for urging the imposi- 
tion of user charges on the inland waterways. The Panama Canal constitutes an 
entirely different situation, however, and could not be treated the same as othe: 
navigable waterways because of its use by ships of foreign nations, the need for 
maintaining a degree of competitive balance with the Suez Canal, and of certain 
treaty obligations with other nations. Panama Canal tolls are the result of 
international rather than domestic policy; they were initiated in response to 
treaty obligations and have never been regarded as a precedent for other navigable 
waters in the United States or elsewhere. 

S. 2743 would impose user charges for the use of the improved inland waterways 
of the United States. The bill defines the term ‘“‘improved inland waterway’’ as 
including ‘‘any inland or coastal canal and any natural inland waterway and the 
connecting channels thereof, constructed or improved in aid of navigation at the 
expense of the United States, except that the term does not include the Great 
Lakes and their connecting channels or such portion of any improved inland 

raterway as is used regularly and to a substantial extent by oceangoing vessels 
engaged in foreign commerce.”’ In plain language, the bill would impose user 
charges on the inland waterways but not on the Great Lakes nor in the harbors 
on the Atlantic, Guif, and Pacific coasts. 

There is no doubt that the exceptions referred to in the bill have been inspired 
by the railroads, who have revealed on previous occasions their true position—and 
it is indeed a most unreasonable and selfish position—with respect to user charges 
on waterways. The railroads urge the imposition of user charges for inland 
waterways but always carefully avoid doing so for the Great Lakes and for 
improved harbors and contiguous waterways along the seacoasts; obviously 
they do not want the facilities they use for important operations, and from which 
they receive substantial benefits, to be taxed. 

That the railroads consider user charges, necessary for inland waterways only 
is graphically illustrated in a statement made on April 20, 1950, by Mr. Gregory 
S. Prince, assistant general solicitor of the Association of American Railroads, 
before the Senate Subcommittee on Domestic Land and Water Transportation 
pursuant to Senate Resolution 50, authorizing the Senate Interstate and Foreign 
Commerce Committee to investigate transportation problems relating to domestic 
land and water transportation. The statement, appearing on page 199 of the 
printed record of the subcommittee’s hearings, emanated from a discussion of t!y 
so-called subsidy question and is as follows: 

**Tt will be seen from the first of these two tables that the ton-miles of traffic 
on the Great Lakes have fairly consistently amounted to between two-thirds and 
three-fourths of the total water-borne traffic, whereas the cost figures already 
developed show that the expenditures on the Great Lakes amounted to only 
about one-eighth of the total spent on all inland waterways by the Federal! an‘ 
State Governments. 

* . * * * * * 


“This indicates very strikingly the difference between a great natural water- 
way, such as the Great Lakes, and artificial waterways, such as the majority 0! 
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improved rivers and canals. In the case of the Great Lakes, the combination of 
moderate expenditures and heavy traffic results in only a small subsidy per ton 
or per ton-mile to the carriers operating thereon, a subsidy which has not been 
responsible for the diversion of any considerable amount of railroad traffic.’”’ 

The same Mr. Prince made substantially the same statement to this committee 
on March 19, 1952. 

The real reason there has been no diversion of any considerable amount of rail- 
road traffic by the Great Lakes is that water transportation thereon provides such 
low costs for the tremendous movements of bulk commodities, the railroads are 
unable to effectively compete. This fact is substantiated by a statement of the 
general counsel of the Association of American Railroads before the Senate Com- 
mittee on Interstate and Foreign Commerce (p. 57 of the printed record of the 
hearings on April 3-14, 1939), with respect to the inclusion of certain exemptions 
from regulation for noncompetitive water traffic in the Transportation Act of 
1939, S. 2009 (76th Cong., Ist sess.), and reads as follows: 

“That particular language was put in with especial reference to conditions or 
the Great Lakes, whcre the bulk of the tonnage there is carried by contract car- 
riers who are, generally speaking, not in competition with anybody. Grain, ore, 
stone, coal, and some other commodities that might be mentioned, move in large 
quantities at relatively low rates which the railroads could never hope to meet, and I 
do not think any of the package carriers could ever hope to meet.” [Italies 
supplied. ] 

The very cheapness of the transportation costs of the Great Lakes’ bulk car- 
riers is responsible for the heavy volume of coal and ore moving on the Great 
Lakes, the major portion of which the railroads haul to and from the lake ports. 
It is well known, and beyond dispute, that such a large and substantial volume 
would not move at the higher rates the railroads would have to charge. This 
great tonnage of coal and ore, generated by the economical lake transportation, 
materially benefits the railroads. While it could be said that the railroads are 
being short-hauled by the intervention of water transportation in this case, they 
do not complain or advocate user eharges for the Great Lakes because the vast 
amount of traffic involved provides intensive and efficient use of their equipment 
at very remunerative earnings. 

To impose user charges on some waterways but not on others, as is proposed 
in S. 2743 and as is advocated by the railroads, would be a most indefensible form 
of discrimination. For example, by exempting seacoast harbors the way would 
be opened for oceangoing vessels to escape payment of user charges, including 
some of the railroads’ major competitors—the coastwise and intercoastal steam- 
ship lines. On the other hand the Mississippi River system, which is directly 
competitive with the coastwise lines on the movement of commodities between 
the Gulf and regions such as Pittsburgh and others, would be burdened with the 
full user charges. The Gulf Intracoastal Waterway would be subject to user 
charges, whereas competitive vessels operating on the open seas of the Gulf be- 
tween the same ports would not. Furthermore if a tow of barges from Tampa 
(Florida) to New Orleans (Louisiana) used the Gulf waters to Pensacola (Florida 
and there entered the Gulf Intracoastal Waterway, it would be assessed user 
charges for one segment of the trip and not for the other. 

In amending the Interstate Commerce Act by the Transportation Act of 1940, 
the Congress inserted therein a national transportation policy. It was thus de- 
clared to be the policy of the Congress, among other things, to encourage the 
establishment and maintenance of reasonable charges for transportation services 
without unjust discrimination, undue preferences or advantages, or unfair or 
destructive practices, and to preserve a national transportation system by water 
highway, and rail, as well as other means, adequate to meet the needs of the com- 
merce of the United States. 

The discriminatory practice of imposing user charges on some waterways but 
not on others, as proposed in 8. 2743, would be contrary to the national transpor- 
tation poliey of Congress outlined herein. For example, any user charges assessed 
would have to be reflected in the rates of the water carriers. If traffic from 
Pittsburgh, Pa., to New Orleans, La., via the Mississippi River has to pay user 
charges but such charges were not applicable when the traffic moved by rail from 
Pittsburgh to Baltimore, Md., and thence by coastwise water lines to New Orleans, 
the coastwise water lines would have a competitive advantage over the inland 
waterway carriers on the Mississippi River system; the latter would be subject. to 
unfair competition and be prevented from participating equitably in the available 
traffic. This certainly would not conform with the national transportation policy 
of the Congress, for it is evident that Congress never intended that there should be 
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such destructive competitive practices on one group of water carriers while the 
others were exempt therefrom. Little cognizance has been given to this situatio: 
by those who seek the imposition of user charges. 

It is understood that one of the main reasons the railroads want user charges fo: 
the inland waterways (exclusive of the Great Lakes and the seacoast harbors and 
channels) is to curb the competition of the inland waterway carriers. Hence it is 
quite essential to examine the extent of such competition to ascertain just how 
serious it really is. The following tabulation compares the ton-miles of freight 
traffic via the railways (exclusive of mail and express), motortruck lines, Great 
Lakes, inland waterways, and pipelines of the United States for the period 1939 
through 1950, based on the latest available data of the Interstate Commerce Com- 
mission, the United States Army Corps of Engineers, and the United States Public 
Roads Administration: 

[Billions of ton-miles] 


“| 
Year Railways Motor- Great Inland 








i 
trucks Lakes | waterways | Pipelines | Total 
| | 
1 
Sins ckanacsanbwandan ----| 335 43 76 20 65 539 
eee one on 375 51 %6 | 22 | 64 | GOR 
Mts d eo cckeic and ail 477 57 114 27 78 | 753 
EEE AE PES ee 641 50 122 26 75 914 
eae 730 48 116 26 | 96 | 1, 016 
OR oo 434 cee eatayoac veto 741 | 49 119 31 132 | 1,072 
PA ib cnn ctakinadaukosuenes Gin4 56 113 30 123 | 1, 008 
WR oo, ic cicibntaicten ageieka 595 64 96 | 28 | 93 | S7¢ 
Re ee ee ee 658 | 78 | 112 35 | 104 | 8) 
SR idk at ahnoeoniee oaanes 641 | 88 119 40) 119 | 1,007 
Re a RE ee 529 | 94 | 97 | 42 115 | 877 
ery oiait 591 | 126 | 112 | 52 | 129 | 1, 
WN ek : 6, 997 804 | 1, 292 379 1, 193 10, 665 


The following tabulation converts the information in the preceding tabulation to 
a percentage basis so as to indicate the proportions of the total ton-miles of freight 
traffic of the United States transported by each mode of transportation during the 
1939-50 period: 


[Percentages] 
o a eeatartiain Motor- | Great Injand | »:.n... acs 
Year Railways trucks Lakes waterways | Pipelines Total 
1989__..- ah, ; 62.1 8.0 14.1 3.7 12.1 1 
1940... _ ane 61.7 8.4 15,8 3.6 10. 5 1x 
SI ia Nic basiee ts eid ch cosdicieen tel os 63.3 7.6 15.1 |} 3.6 10.4 W 
1942__. slain eencadadl 70.1 5.5 13.4 2.8 8.2 1x 
1943 __. i é 71.9 4.7 11.4 2.6 9.4 10 
eee ase aad 69.1 4.6 11.1 2.9 12.3 | 100. ( 
1945 waewaes : 68.0 5.6 11.2 3.0 12.2 100, ( 
1946 67.9 7.3 11.0 3.2 10.6 
1947 66.7 7.9 11.4 3.5 10.5 1(y 
1948 ; ‘ Ji (3.7 &.7 11.8 4.0 11.8 ] 
SR siicms 60,3 10.7 11.1 4.8 13.1 
1950 os sail 58.5 12.5 1.1 5.1 12.8 
WOE eS nkhe 65.6 7.5 12,1 3.6 11,2 | 10 


The percentage tabulation reveals that during the years 1939 through 100 
the portion of the total freight traffic ton-mileages transported by the railroads 
ranged between 58.5 percent in 1950 and 71.9 percent in 1943, as compared w 
the inland waterwavs: 5.1 percent in 1950 and 2.6 percent in 1943. Furthermor 
of the total ton-miles of freight traffic for the entire period from 1939 th: 
1950, the railroads had 65.6 percent, as contrasted with the meager proport 
of the inland waterways of only 3.6 percent. The small percentages of the tots 
handled by the inland waterways clearly indicate that the oft-repeated argumen! 
of the railroads that competition from inland waterway transportation has caus 
substantial diversions of their traffic is without support and, therefore, utter) 
fallacious. 

Another consideration merits attention. Despite the competition of ot! 
forms of transportation and the growth of inland waterway traffic, the ton 
mileages of the railroads were above the 1939 figure in the percentages listed: 
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91. 3] 1945__- ee 104. 2/1948 91. 3 
117. 9|1946___ 77. 611949 ; 57. 9 
121. 2| 1947 ae os 96. 4| 1950 76. 4 


It thus appears that the railroads have not been materially affected by comveti- 
tion of other forms of transportation, particularly inland waterway competition. 
There certainly is no justification for attempting to stifle one form of transporta- 
tion—inland waterway transportation—by the imposition of waterway user 
charges when it has not hurt the railroads. The ridiculousness of such procedure 
is self-evident. 

Foreign, coastwise, intercoastal, Great Lakes, and inland waterway commerce 
all use waterways improved and maintained at Federal expense. It is essential 
to observe how much of the total water-borne commerce of the United States 
moves on the inland waterways, on which the railroad-inspired bill, 8S. 2743, pro- 
poses to impose user charges. The water-borne commerce of the United States 
fer the years 1947 through 1950, as reported by the official statistics of the Corps 
of Engineers, United States Army, was as follows: 


1947 1948 


Type of commerce 
Net (Percent) Net (Percent Net ercent Percent 
tons! |oftotal tons! | of total, tons! {t | of total 
Foreign - - - 188 24.6 163 20.6 5 99 3 20. ¢ 
Coast wise and intereoastal 153 19.9 174 21.9 21.8 99.4 
Great Lakes 2 163 21.3 172 21.7 ; 9.7 “0.7 
Inland waterways. .---- 262 34.2 284 35.8 ‘ 26; 2h 4 


i rcticenange ss 766 100. 0 793 100. 0 0 100.0 


1 Millions of net tons, 


It is apparent that on the basis of the net tons involved, inland-waterway com- 
merce amounts to approximately one-third of the total commerce of the United 
States. Therefore, under the legislation proposed in S. 2743, one-third of the 
commerce of the United States would be subject to user charges while the other 
two-thirds would be exempt therefrom. This further substantiates the fact that 
the bill would certainly be most discriminatory. 

The railroads make considerable use of, and benefit from, the seacoast harbors 
and channels improved and maintained at Government expense. The records of 
the Association of American Railroads show that at the beginning of 1951, the 
railroads owned and operated 1,823 steamships, tugboats, ferryboats, car floats 
lighters, scows, hoisting derricks and other marine equipment on the waterways 
of the United States. About 95 percent of this floating equipment is operated 
at ports on the Atlantic coast and contiguous waterways. There are 24 units at 
Great Lakes ports, 2 at Gulf of Mexico ports, 30 at Pacific coast ports and 5 on 
the Mississippi River system. Therefore, under the provisions of 8. 2743, prac- 
tically all of the railroads’ floating equipment would not be subject to any user 
charges. 

Statistics of the Board of Engineers for Rivers and Harbors indicate that th: 
railroads provide about one-third of the water-borne commerce, in tons, on the 
Atlantic coast harbors and tributary rivers and waterways. In New Yor! 
Harbor and on the navigable channels connected therewith, the railroads trans- 
port approximately 50 percent of all the water-borne traffic in their own or char- 
tered floating equipment. At Great Lakes ports and at Pacific coast ports rail- 
road owned and operated floating equipment moves some 30 and 15 percent 
respectively, of the total port traffic. At least 30 percent of the entire water- 
borne commerce of the United States is transported in floating equipment of the 
railroads, Collectively, the railroads are the largest single users of the navigable 
rivers, harbors and waterways, all of which were improved and maintained wit! 
funds expended under congressional direction by the Corps of Engineers. No 
wonder the railroads want no user charges on the seacoast and Great Lakes harbors 
and channels, 

The railroads are aided consid ‘rably by the expenditures of the Federal Gov 
ernment for flood control, but they are careful never to make this clear to the pub- 
lie, A large portion of the railroads follow the windings of the rivers and their 
rights-of-way need protection from the recurring floods. For example, take th 
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Mississippi River. There are no locks and dams for the almost 1,000 miles .; 
the Mississippi River from Cairo, Ill., south; however several hundred millions 
of dollars have been spent by the Federal Government to alleviate floods and 
prevent the destruction of property—much of it railroad property. The im- 
mense sum so spent enabled the maintenance of the rights-of-way of the rail- 
roads whose tracks parallel the Mississippi River and which otherwise would 
have been swept away by the flood waters, Not one dollar of this vast amount 
has been assessed against the railroads which have benefited therefrom. 

If it is reasonable to assess user charges against waterway operators for navi- 
gation improvements and maintenance, it certainly would be equitable to follow 
the same procedure with the railroads as concerns flood control inasmuch as the 
benefits thereof are as much of a subsidy as are navigation benefits. The pur- 
pose of the imposition of user charges on the inland waterways of the United 
States, as proposed in 8. 2743, is to secure reimbursement to the United Statics 
under the allegation that the waterway operators are receiving a subsidy. This 
being so, consideration must be given to Government subsidies received by the 
railroads who are the principal proponents of the user charges. 

The railroads themselves are the beneficiaries of substantial Government sub- 
sidization and protection. This is true not only with respect to their original 
grants and loans but to flood control and navigation, as well as numerous other 
benefits—both general and special. The regulatory laws sustain raileoad rate 
levels and income; they are granted such specific benefits as RFC loans at less 
than commercial rates, and they wrote off more than a billion dollars of new in- 
vestment in railroad property during World War II by charging accelerated 
depreciation to operating expense. Innumerable benefits have accrued to rail- 
roads from loans, guaranties, tax exemptions and donations of land and funds by 
State and local governments. 

The public cost of the railroads may be visualized by the following tabuila- 
tion appearing on page 22 of the 1950 edition of Our Waterways, Facts and Com- 
ments, published by the Mississippi Valley Association of St. Louis, Mo. 


Ascertained aids, gifts, grants, and donations from l’, S, Government, States, locul 
municipalities, and citizens to railroads in the U'nited States 


Land grants for construction ...<-..s6.oscdeecsds seduce acres _ _ 179, 284, 978 
Land grants for rights-of-way__._...........-....-.-..- ae 1, 461, 549 
Donated land on hand unsold (Dee. 31, 1941)__.____---- OPsi335 17, 283, 516 
Proceeds from sale of donated land (net to Dec. 31, 1941) _---_-- $434, 806, 671 
Value (Jan. 1, 1940) of donated land on hand________-__----_- 352, 308, 437 


Value of rights in public domain (at time of acquisition) 195, 000, 000 
Donated casb, securities, materials, equipment, labor 63, 000, 000 
Subscriptions to railroad stocks and bonds______._...--------- 137, 000, 000 
Federal, State, and local loans, guaranties, tax exemptions_ ____- 157, 919, 783 
Miscellaneous (surveys, remission of duties, banking privileges) __ 7, 071, 840 
Credits claimed for transportation service at rates lower than 

Os WNEEBsso acl. ans ae Ge nksaumennpenneiaush sdavien wie 
Savings in interest and bankers commissions on reconstruction 

Finance Corporation and Public Works Administration Loans 


(1) 


2 159, 690, 000 


1948, lessor railways to Dec. 31, 1947)... ......----:--.---- 1, 321, 657. 381 


2, 828, 454, 112 


' The total amounts deducted by the railroads from published tariff rates, under the provisions 
land grant laws cannot be determined. The Board of Investigation and Research estimated the total | 
June 30, 1943, as $580,800,000. However, it has since been shown that railroad charges on such ! 
traffic, even after land grant deductions were made, were far above average rates on commercial tra!! 
the United States is now prosecuting cases seeking refunds to normal reasonable levels which, accord 
railroad officials, would aggregate more than a billion dollars, if payment is required. 

2 Estimate of Federal Coordinator of Transportation Report. This figure would be larger if brought up 
to date. 


Total of above 


In addition to the $2,828,454,112 Government aid to the railroads there shou d 
be considered how much of Federal funds have been expended on navigation !!\- 


provements and maintenance of waterways from which the railroads tb nefi . 
The following tabulation shows the total Federal expenditures to June 30, 1/45, 
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for river and harbor work, based on data appearing on page 22 of part I, volume 
|. of the 1948 Report of the Chief of Engineers, United States Army: 


outta — — —w | 


Item New work Maintenance Total ! 


x at SN | ee snap | sen _ 


Seacoast harbors and channels. -_............_...._... $789, 310, 568 $420, 437,021 | $1 
Intracoastal canals and other waterways. .----....-. 197, 508, 727 115, 201, 794 311, 298, 162 
Mississippi River system. ...............- _ eae 881, 866, 741 367, 353, 366 , 248, 128, 523 
Lake harbors and channels apa 222, 860, 398 | 114, 961, 859 336, 607, 120 
Dam No. 2, Tennessee River construction.........__- , 613, 948 | 2, 071, 249 48, 685, 197 
Examinations, surveys and contingencies of rivers and | 

harbors... Sh at Bi isitcasBectesencst ae , 020, 984 76, 794, 878 85, 726, 150 
Removing sunken vessels. -.- eae seh “a ; 11, 023, 094 11, 023, 094 
Plant: River and harbor | 52, 403, 802 


, 207, 423, 521 


2, 147, 181, 366 1, 107, 843, 261 | 3, 301, 295, 569 


i Totals in this column do not reflect the sum of construction and maintenance expenditures because of 
omission from this tabulation of accounts payable and receivable and value of plant, stocks and undistrib- 
uted items. 


While the preceding tabulation cannot be brought up to date because of the 
Corps of Engineers having discontinued such segregations of expenses for river 
and harbor work after the fiscal year 1948, it shows that out of the total $3,301,- 
295,569 expended, seacoast harbors and channels received $1,207,423,521 and 
Lake harbors and channels $336,607,120. Thus the total for seacoast harbors 
and channels and Lake harbors and channels, where the railroads particularly 
benefit, was $1,544,030,641 up to June 30, 1948, constituting almost one-half of 
the total accumulated expenditures. Therefore, 8. 2743 would exempt water- 
ways having one-half of the total expenditures from any user charges whatsoever. 

One of the factors on which user charges are urged is the allegation that Federal 
expenditures for river and harbor work by the Corps of Engineers are high. 
This has left the public with an erroneous impression, as such expenditures con- 
stitute only a very small amount per ton when measured by the total water- 
borne commerce. The following tabulation based on the annual reports of the 
Chief of Engineers, United States Army, reveals just how small the amounts are 
per ton of commerce: 


Total Federal expenditures for river and harbor work by Corps of Engineers during 
fiscal years 1940 through 1948 and per net ton of water-borne commerce for calendar 
years 1940 through 1948 


Total expendi- 
tures for new 
work and 
maintenance 
for fiscal years 


\ll known duplications eliminated. 


Nors.—Expenditures are reported on fiscal year basis; commerce only on a caler 


lhe Corps of Engineers discontinued the breakdown of expendit 
work and maintenance in the annual report for 1949 and thereaft 
possible to make computations similar to those in the precedir 
vears subsequent to 1948. However, the tabulation cles 
expenditures for the improvement and maintenance of river 

m which the railroads also materially benefit—to have rar 

ts in 1945 to 17.20 cents per net ton in 1940. In 1948, whe 
dborne tonnage for the 1940-48 period was handled, the unit e 
cents per net ton. These unit costs are very low, indeed, 


rit 
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of tonnage and the great utilization being made of our improved rivers and 
harbors are considered. 

S$. 2743 would authorize the Interstate Commerce Commission to prescribe 
and promulgate user charges to be imposed for the use of each improved inland 
waterway by means of vessels operated for commercial purposes. The determina 
tion of user charges is easier said than done. There are quite a number of problems 
involved in ascertaining the amount of the user charges which merit thoughtf\| 
consideration and which apparently have been ignored by the proponents of such 
charges. Some of these complex problems are as follows: 

1. Should a uniform user charge be assessed for all segments of the improved 
inland waterway system? 

2. Should different user charges be imposed on different inland waterways or 
different segments of the improved inland waterway system? 

For example, improved channels on which Federal unit costs are low ar 
generally those on which there is a heavy density of traffic; for the same reaso: 
unit costs of vessel and terminal operations also frequently are comparatively low 
on these waterways. On the other hand, channels for which Federal unit costs 
are high are those which generally have a low traffic density and for which other 
transportation costs are likely to be high. Consequently, a shipment moving 
over three waterways with varying Federal unit costs on which user charges 
might be based, would be subject to three different rates; in this event if the 
user charges on one of the waterways were too high, it would stifle the growth 
of the through waterway traffic. 

3. Should user charges be changed from year to year to attempt to compre- 
hend changing conditions, such as increased costs of maintenance and construc- 
tion and increased utilization of particular waterways, or should they be made 
effective for a longer period—say 5 vears? 

4. Should user charges be assessed on the basis of so much per net ton-mile, per 
net ton of traffic transported, per vessel ton or horsepower, or a combination of 
some or all of these factors? Should small vessels be charged less than larger 
vessels? What basis of user charges should apply on empty barges and towing 
vessels running light? 

5. The basis for determining user charges per ton-mile or per net ton of traffic 
transported, no doubt, would be the net tons of traffic and ton-miles and the 
Federal costs of inland waterway improvement and maintenance reported by the 
Corps of Engineers, beGause it is the only complete information of that type 
available. However, the ton-miles and net tons of traffie transported on the 
various improved inland waterways are reported on a calendar year basis, whereas 
the expenditures for improvement and maintenance are reported on the fiscal 
year basis. Hence, the question arises as to what year should be used for the 
traffic and what vear for the expenditures. 

For example, some argue that in determining the 1950 Federal unit costs per 
net ton of traffic carried, the 1949 calendar year tonnage and the 1950 fiscal year 
expenditures should be used whereas others contend that the 1950 calendar year 
tonnage and the 1950 fiscal year expenditures would be the correct procedure 
This might involve an entire change in the reporting methods for commerce and 
expenditures. 

6. A very careful allocation of Federal costs would have to be made of multiple- 
purpose projects that involve complex calculations, as to the amounts actually 
spent for navigation improvements and purposes. Obviously that portion of the 
costs of these multiple-purpose prejects applicable to power development, flood 
control, or other purposes not directly related to navigation, would have to b¢ 
eliminated from any consideration in the establishment of user charges for 
navigation. 

7. In the assessment of user charges with respect to inland waterway improve- 
ments, operation and maintenance, consideration would have to be given as to 
whether there should be covered: (a) the total costs: or (b) the costs of mainte- 
nance and operation only; or (c) some other fraction of total costs. This is im- 
portant inasmuch as on some waterways, the attempt to get back total costs 
through user charges could result in such charges being so high that inland water- 
way service thereon would be eliminated. 

8. User charges undoubtedly would have to be included in the inland water- 
way freight charges to shippers by being added to the freight rates. This brings 
up the question of how high the user charges could be allowed to go before they 
became so oppressive as to prevent inland waterway carriers from meeting the 
competition of other formsof transportation. 
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9. Should traffic that does not require, nor benefit from, the improvement of an 
inland waterway be excluded in making computations of unit costs for determining 
user charges? 

10. Should the basis used in assessing user charges be so constructed as to 
establish degrees of benefit derived without specific differentiation between loaded 
drafts of vessels in relation to the depth of channel provided? 

11. Should lower user charges than those imposed on fully developed inland 
waterways be assessed, for limited periods, on more recent inland waterway im- 
provements and ort those nearing completion, so as not to retard their develop- 
ment? 

12. If user charges finally were imposed on improved inland waterways, at 
reasonable levels would not the railroads constantly agitate for increased user 
charges Which would form a lever for throttling inland waterway competition? 

13. Would the assessment of user charges on improved inland waterways really 
contribute to the placing of the several forms of transportation on a more nearly 
equal competitive basis without destroying the inherent advantages of each of the 
types of transport services? 

14. Would not the imposition of user charges on improved inland waterways 
lessen or destroy the usefulness of all inland waterway improvements heretofore 
authorized by the people through the Congress? 

15. Would the railroads actually raise their water competitive rates if user 
charges were assessed against the competing inland waterway carriers and opera- 
tors, or would the railroads take advantage of the situation to monopolize the 
traffic? 

16. Due to the many complexities involved, the assessments of user charges 
would place an undue accounting burden on inland water carriers and operators 
and on the Government departments; it would be a very costly procedure for all. 

Inland waterway carriers are greatly disturbed and concerned about the prac- 
tices of their principal competitors, the railroads, of making many unwarranted 
selective rate reductions. It is difficult for some inland waterway carriers to con- 
tinue in business due to these selective freight rate reductions by the rail carriers, 
which are made at the slightest provocation and upon the most unjustifiable ex 
cuses. In Many instances just the threat of a shipper to ship by inland waterway 
routes—even though no actual water movement is really contemplated in the end, 
is enough of an excuse for the railroads to set in motion the necessary procedure to 
reduce the rates to meet water competition. 

It is especially significant that most such drastic freight rate reductions of the 
railroads are made on those commodities that provide the heaviest volume of in- 
land waterway traffic; and many of these reduced rail rates are so low as not to 
be fully compensatory for the service involved. Practically all of these selective 
freight rate reductions of the railroads are permitted by the Interstate Commerce 
Commission under the provisions of section 4 of the Interstate Commerce Act, 
the so-ealled long-and short-haul clause. 

Because of its long association with the regulation of the railroads, there is no 
doubt that the Interstate Commerce Commission is railroad-minded. Under the 
provisions of 8. 2743, the Commission will be empowered to prescribe and promul- 
gate user charges to be imposed for the use of each improved inland waterway by 
vessels operated for commercial purposes. Therefore, the same Government 
agency that permits the railroads to make drastic freight rate reductions so as to 
eliminate inland waterway competition would also prescribe the user charges for 
imposition upon the inland waterway carriers and operators. With inland water 
transportation thus caught in a vise, the result will be that the railroads will be 
given a monopoly of the traffic. Under such conditions S. 2743 contemplates 
reasonable user charges? Nothing could be more preposterous 

The imposition of user charges on inland waterways would simply mean a double 
charge against the public for one and the same waterway, inasmuch as the general 
public paid for the waterways in the first place and then—as shippers and con- 
sumers—would pay for them again in user charges. The increased burden of 
cost would be a handicap to commerce and result in a reduction of the traffic, 
on which the improvement was predicated. The addition of a user charge to other 
costs would seriously interfere with the full utilization of inland waterways and, 
therefore, lessen or destroy the usefulness of large expenditures that already have 
been made over long periods of time by Federal, State, and local governments for 
waterway improvements and facilities. 

Waterways, roads and airwavs—unlike the railroads’ rights-of-way—are not 
reserved for the use of a single transportation agency; they are public highways, 
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open for the use of all classes of carriers and the public generally, The applicati 
of public funds to the construction, improvement, and maintenance of waterways, 
roads, and airways is in the nature of a capital investment creating new asse\, 
the value of which is measured by their potential and beneficial use to the pul 
and the Nation. The public is entitled to the full development of all forms 
transportation and the type of service they are capable of giving without restri 
tion; user charges certainly would be a restriction on the full development of inla 
waterways and inland waterway transportation. 

User charges definitely would increase the cost of inland waterway transport, 
tion and lessen its attractiveness to shippers and others who utilize it, by deny 
them the savings in freight charges that are inherent in the economy of s 
transportation, and eventually would tend to create a monopoly for one type o! 
freight service. Carriers, shippers, and some municipal agencies have invested 
substantial sums in equipment, terminals, and other waterway facilities on the 
inland waterways, on the assumption that the long-established policy prohibiting, 
user charges would continue in perpetuity. These investments would be i: 
paired and the lines of business they have developed would be curtailed or los; 
if higher transportation charges were required of them. Also, the development 
adequate and efficient water transportation—which has proven to be so necessar) 
to the national economy and defense—would be retarded. 

It is evident, in the case of the Illinois waterway, that the addition of user 
charges could lessen the attractiveness of inland waterway transportation. Thx 
fact that operators of small country grain elevators, located on waterways such 
as the Illinois waterway, can ship grain to central or terminal markets by cheaper 
water transportation enables them to pay farmers more for their grain than the) 
otherwise would receive. This is so because the price paid to the farmers is 
generally the price at the terminal market, less the freight from the country 
elevator to such market and the broker’s commission for selling the grain. Hence 
the lower the freight rate the more the farmer can obtain. Obviously, the lowe: 
freight rates and charges via the inland waterway routes not only help the fare: 
financially but afford him a better opportunity to dispcse of his grain by increasing 
the range of the buyer’s market, as well as the range of the destination markets. 

That the farmers are increasingly utilizing the Illinois waterway for the ship 
ment of the grain is indicated by the expansion of the grain traffic thereon from 
626,622 net tons in 1946 to 2,350,000 net tons in 1951, or 275 percent. A bushe! 
of grain can be shipped to Chicago from virtually any point along the Illinois 
waterway for less than it costs to mail a letter the same distance and, thus, grai: 
companies and farm cooperatives are preparing to make even greater use of this 
transportation artery. New river loading elevators are being constructed at 
strategic locations along the waterway to serve farmers and country grain el 
vator operators within a 45-mile radius of the elevators. Terminal elevator 
facilities in Calumet Harbor (Chicago) are being expanded for unloading mor 
grain barges and loading more lake freighters and railroad cars for eastward 
shipments, 

More economical shipping rates on the Illinois waterway route permit (li 
farmers to receive up to 5 cents more a bushel than if the movement were via rai 
Grain from Illinois waterway elevators to Chicago moves from 11 principal 
origins on the waterway. The average haul from these 11 origins to Chicago is 
123 miles. The former board of investigation and research stated that in 140 
the subsidy per ton-mile amounted to 5.7 mills, which on a 123-mile haul would 
mean that 70 cents per net ton would have to be added to the inland waterwa) 
rates. This would eliminate almost one-half of the 5 cents more per bushe! vo: 
$1.50 per ton the farmers are now receiving due to the utilization of inland water- 
way transportation in the shipment of their grain; thus water transportation 
would become iess attractive, with a consequent reduction in the volume 
traffic handled, and it would preclude the expansion of elevator and termina. 
facilities now taking place with respect to grain traffic. The same thing would bx 
true of other inland waterways. 

The quest for lower transportation costs has induced many industries to locat: 
at points on the inland waterways where they can participate in the advantag' 
and economy of inland waterway transportation. This has produced additiouai 
traffic for the inland water carriers and operators, as has already been proven )) 
the results of the shifting of numerous industries to industrial sites along the 
inland waterways. During 1950 and 1951, 193 new or additional industria! 
facilities have located along the Mississippi River system and the Gulf Intra- 
coastal Waterway. They range from small oil or coal terminals to a $30,000,000 
riverside plant for the production of celanese. 
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Included among the commodities produced, handled, or distributed by these 
more than 190 facilities, are agriculture implements, anhydrous ammonia, 
aromatic hydrocarbon, asphalt, benzene hexachloride, building materials, bulk 
grain, butane products, carbon electrodes, celanese chemicals, cement, chemicals 
(miscellaneous), chemical pigment colors, chromite ores, chromite ferro-alloys, 
coal, coke, cordage and fiber products, crushed stone, ferro-alloys, ferromanganese, 
fluorspar, fuel oil, gasoline, iron and steel products, iron ore, lime, magnesium 
sheet, oil, petroleum products, phosphate rock, pig iron, sand and gravel, scrap 
materials, slag, sorghum grains, steel, steel construction products, steel ingots, 
stone, sugar, sulfur, synthetic fiber, synthetic resins, tractor parts, miscellaneous 
raw materials. 

In spite of what the railroads say, these industries certainly need inland water- 
way transportation or they would not have selected sites along the Mississippi 
River system and the Gulf Intracoastal and other waterways. User charges would 
effectively stifle this industrial expansion along the inland waterways by denving 
new industries the advantage of the economies of inland waterw ay transportat ion. 

A phenomenal expansion of the chemical industry has occurred at such Texas 
Gulf coast cities as Orange, Beaumont, Port Arthur, Freeport, Victoria, Corpus 
Christi, and Brownsville—all located on or near the Gulf Intracoastal Waterwav. 
This expansion was induced to a considerable extent by the availability of low- 
cost inland waterway transportation on the Gulf Intracoastal Waterway to 
important consuming points along the Mississippi River system. Liquid chemi- 
cals have become one of the principal items of inland waterway traffic, but would 
not have done so had their transportation by water been throttled by user charges. 
Some conception of the large investment by the chemical industry in plants along 
the Texas Gulf coast may be obtained from the fact that 13 of them alone required 
an outlay of $193,500,000. 

The effect of low-cost inland waterway transportation on the location of indus- 
trial establishments along the inland waterways is impressively demonstrated in 
the case of companies that refine and market petroleum products and that ship 
millions of tons of traffic via such transportation. In 1926 there were 49 water 
terminals on the Mississippi River and its tributaries for the storage and handling 
of petroleum products, as compared with some 350 now with an aggregate storage 
capacity of approximately 80,000,000 barrels. The storage capacity of the 160 
or more bulk oil terminals on the Gulf Intracoastal Waterway from Carrabelle. 
Fla., to Brownsville, Tex., is about 200,000,000 barrels. Thus, the combined 
capacity of these more than 500 waterway terminals is 289,090,000 barrels. 

The major portion of inland waterway traffic is liquid or dry-cargo freight 
in bulk. Bulk traffic is low-grade freight such as coal, sulfur, petroleum products, 
and grain, which is attracted to the inland waterways by low rates, and which 
would be greatly diminished or disappear if it were compelled to pay increased 
water transportation rates because of user charges or the much higher rail rates. 
This bulk traffic constitutes about 90 percent of the total inland waterway traffic. 
If it were prevented from moving by increased charges resulting from user charges, 
the usefulness of inland waterway transportation would be eliminated. Unused 
waterways are no asset to any region nor to the Nation. 

That the inland waterways are particularly adapted to the carriage of bulk 
commodites, and transport them at economical charges, is of benefit both to the 
industry and the railroads. Through the use of inland waterways, manufacturing 
centers are able to secure, frequently from long distances, vitally needed raw 
materials—mostly bulk commodities—more economically than could be done 
at the higher rail rates. This has a tendency to augment industrial activity and 
to lower the cost of production and, thus, increase the production of higher- 
valued commodities requiring faster rail service and capable of movement at 
higher rail rates. Hence, the railroads gain much traffic that more than offsets 
their losses to waterway competition. Should industry be precluded from obtain- 
ing its raw materials cheaply, it would be the loser as well as the railroads and the 
inland-waterway operators. 

It is a well-known fact that the great steel mills in the area around Pittsburgh, 
Pa., where the railroads are extensively paralleled by inland waterway routes, 
obtain much of their large volume of bulk raw materials such as coal, sulfur and 
fluorspar, by water. Nevertheless, the railroads of this area participate in the 
carriage of vast quantities of outbound finished and semifinished iron and stee| 
products and are known to have the greatest traffic density per mile of road 
anywhere in the United States. Here the availability of economical inland water- 
Way transporation has materially enhanced industrial expansion, which has 
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redounded to the advantage of the railroads through increased traffic from which 
they derive substantial and remunerative revenues. Similar situations exist in 
many other cities and towns along the inland waterways. 

Coordination of their services with those of the inland waterway carriers and 
operators is advantageous to the railroads. Although the railroads may complain 
of being short-hauled by such coordination, they benefit from it through quicker 
turn-around time and more efficient use of their equipment, which often result in 
greater ton-mile earnings than would be the case where they competed for the 
long-haul traffic at reduced rates not fully compensatory for the service rendered. 
This may be verified by the citation of a specific case. 

On sheet 26 of the Interstate Commerce Commission examiner’s proposed 
report in Fourth Section Application No. 18676, Fine Coal to the Twin Cities 
(1942) concerning the all-rail versus rail-barge movement of fine coal from southern 
Illinois mines to the Twin Cities of St. Paul-and Minneapolis, Minn., appears the 
following significant statement: 

‘‘* * * Tt may be that even in normal times the earnings per car on short- 
haul traffic may exceed similar earnings on the long-haul traffic during a month's 
period when the traffic is abundant, but in the present emergency, with every 
effort being made by the railroads to utilize their rolling stock to the highest 
degree of efficiency, it may well be that the greater number of carloads which 
they would handle from mine to river in a given unit of time would so far exceed 
the number which applicants could have all-rail to the Twin Cities that they would 
actually receive more aggregate revenue from the former kind of traffic than from 
the latter during such a period. * * *” 

When the railroads are burdened with unusually heavy traffic and car shortages 
are prevalent, such shortages can be greatly alleviated to the advantage of the 
shipping public and the railroads by the more intensive use of railroad equipment 
through the coordination of rail and inland waterway transportation facilities 
Furthermore, the railroads often profit from traffic moving in connection with 
inland waterway carriers and operators where the total rail and water charges, be 
they joint or a combination of separate factors, afford savings in transportation 
costs to shippers and receivers as compared with the corresponding all-rail rates. 
In many instances, the railroads would be deprived of any participation therein, 
without the intervention of the more economical inland waterway routes for a part 
of the total haul from origin to destination. 

Another consideration merits attention. The demand for most products is 
dependent upon the cost of their production and the prices at which they may be 
obtained by the ultimate consumer. Low costs, low prices, and a high volume of 
production are the outstanding principles of free enterprise and the economy of the 
United States. If all bulk materials were forced to move on long hauls by in- 
herently higher-cost systems of transportation and denied the advantage of th« 
economy of inland waterway transportation, through user charges, the tendency 
would be to increase prices or, conversely, to prevent decreases in prices to con- 
sumers and tbus reduce the total volume of production and sales. Obviously 
this would, in turn, reduce the total potential volume of traffic for all forms of 
transportation, including the railroads. 

Inland waterways have been a particularly stimulating factor in the growth of 
the commerce of seaports with which they are connected. The improvement of 
inland waterways has contributed materially to this process. For example, the 
inland waterway traffic of New Orleans, La., has grown concurrently with the 
gradual improvement of the navigation channels of the Mississippi River system 
and the Gulf Intracoastal Waterway. In 1926 the total commerce of the port 
of New Orleans was 14,375,000 net tons, of which 12,317,000 net tons or 85.7 
percent were oceangoing traffic, and 2,058,000 net tons or 14.3 percent inland 
waterway traffic. According to the official statistics of the Corps of Engineers 
the commerce of the port of New Orelans in 1950—the latest data available 
aggregated 35,125,047 net tons, of which 17,788,355 net tons or 50.6 precent were 
oceangoing, and 17,336,692 net tons or 49.4 percent inland waterway traffic 
Thus, of the total traffic of the port of New Orleans, inland waterway traffic has 
jumped from 14.3 percent in 1926 to 49.4 in 1950; and the inland waterway traffic 
of New Orleans has risen from 2,058,000 net tons in 1926 to 17,336,692 net tons in 
1950, an increase of 742 percent. 

User charges very definitely would retard the development of inland waterway) 
transportation to such an extent that it would not be able to adequately respond 
in the event of a critical emergency situation necessitating an all-out effort by all 
forms of transportation. During an emergency, all forms of transportation are 
needed, including inland waterways, a fact which is beyond dispute. 
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The service rendered by inland waterway transportation during World War II 
demonstrated conclusively that it is a vital instrument of national defense. It 
was of tremendous significance to the Nation in the— 

Movement of strategic commodities: 

Floating of thousands of seagoing vessels to the sea from inland shipyards; 

Making possible of widespread geographical diffusion of essential manu- 
facturing industries that otherwise would have been forced into vulnerable 
and congested coastal areas; and the 

Easing of the burden placed upon other forms of transportation by increased 
traffic related to wartime activities. 

Throughout the war period millions of tons of vitally needed petroleum products 
were transported on the inland waterways by tank barges. This essential trans- 
portation helped to make up for the loss in petroleum shipments caused by the 
withdrawal to other services and the sinkings of coastwise tankers. The water 
movements made by the barge lines in conjunction with pipelines, tank cars, and 
tank trucks effected one of the most efficient coordinations of transportation 
facilities the country has ever seen. 

From December 1941 through August 15, 1945, the inland waterway routes 
handled 1,731,030,485 barrels of petroleum and petroleum products. A 10,000- 
gallon railroad tank car holds the equivalent of 238 barrels of petroleum products. 
On this basis the 1,731,030,485 barrels moved over the inland waterways would 
have amounted to 7,273,237 tank-car loads, or 72,732 trains of 100 cars each. 
This indicates that inland waterway transportation helped to a very considerable 
extent to alleviate the transportation situation resulting from the overburdening 
of the railroads with unusual wartime traffic demands. 

A high official of the former Office of Defense Transportation made the following 
significant comments concerning the role of inland waterway transportation in the 
movement of petroleum and petroleum products during World War II: 

“* * * Among our great systems of transportation the inland waterway 
industry in relation to its capacity handled a greater volume of essential war cargo 
than any other system, pipelines excepted. The improved facilities and floating 
equipment plus the ingenuity and inventiveness of the industry enabled it to move 
large volumes of cargo which could not have been moved by any other medium of 
transportation during the war. 

“If our waterways rendered no service beyond that of transporting petroleum 
and its products during the war, they would have amply justified their improved 
existence. For the entire period of the war, our inland waterway system, includ- 
ing the Great Lakes, handied a grand total of 1,730,000,000 barrels of petroleum 
and petroleum products. That repres’nts a dailv average of 1,279,000 barrels. 
The average refinery production of the entire United States during the war 
period was approximately 4,330,000 barrels per day, which clearly illustrates the 
valuable contribution of the waterways in moving this highly essential 
material.’’ 

Of the 1,730,000,000 barrels referred to, 1,516,000,000 barrels or 8&8 percent of 
the total moved on inland waterways that would be subjected to user charges 
under 8. 2743; namely, the Mississippi-Ohio system, Gulf Intracoastal Waterway, 
Atlantie Intracoastal Waterway, and the upper Mississippi River (ineluding the 
Illinois waterway). 


war 


In addition to the petroleum and petroleum products, inland waterway trans- 
portation participated in the movement of a large volume of other essential war 
materials, goods and supplies including such commodities as sulfur, coal, iron 
and steel products, grain, bauxite, scrap iron and -stee]l, chemicals, alcohol and 
acids, which were required for total war production. Many industries vital to 
the war effort could not. have operated efficiently without the availability of 
inland waterway transportation. 

One of the most remarkable wartime achievements of the inland waterway 
transportation industry was its highly successful participation in the floating of 
war vessels from inland shipyards to the sea. The Army, Navy, Maritime Com- 
mission, and the War Shipping Administration found it imperative to turn to 
the interior of the country for the production of essential war craft. Here, the 
existenee of improved navigable waterways made it possible to fully utilize the 
manpower and production facilities of the Great Lakes area and the Mississippi 
and Ohio Vallevs. Shipyards were built on practically all inland waterways, and 
all types of oceangoing vessels were constructed by them as speedily as possible, 
which greatly helped to hasten the successful termination of the war. This 


required the use of the inland waterways to move these vessels to the ocean to 
tidewater. 
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From January, 1, 1942, through December 31, 1945, there were moved, via 
the Mississippi River system to the sea, 4,031 essential war vessels consisting of 
many different types, including torpedo tenders, coastal transports, auxiliary 
repair ships, aircraft rescue vessels, destroyer escorts, barges, oceangoing cargo 
ships, floating cranes, Coast Guard cutters, landing craft (Infantry), landing 
craft (tank), patrol craft, submarines, tank ships and barges, and tugs. This 
job could not have been accomplished by any other type of transportation. 
Surely the people of this Nation do not want to impose user charges on inland 
waterway transportation and retard its development when it is so capable of 
performing outstanding and essential service in war and other emergencies. To 
do so would be to seriously interfere with our ability to be prepared in time of 
need, 

One of the most important factors related to the improvement of inland water- 
ways, which must be considered in connection with the imposition of user charges, 
is the need of an adequate sustained supply of water for the use of industries located 
in cities and towns along these waterways. The railroads also require appreciable 
quantities of water in connection with their operations. Navigation improve- 
ments on the inland waterways, such as locks and dams, enable the maintenance 
of pools at the proper levels to insure adequate industrial-water supplies; hence 
many types of businesses other than inland water-transportation benefit from such 
improvements, particularly as regards industrial-water usages. Without adequate 
industrial water they could not continue to operate. These improvements also 
contribute to flood control, stabilization of local water supplies, and to other uses 
of a sound water-development program. 

Just how important is the use of water to industries? Let us refer to several 
representative instances of such utilization. The production of a ton of highly 
finished steel requires 65,000 gallons. Steam plants producing electric power from 
coal need 600 to 1,000 tons of water for each ton of coal. A paper pulp mill uses 
50,000 gallons of water for each ton of paper produced. Every gallon of gasoline 
refined takes from 7 to 10 gallons of water in processing. The manufacture of 
synthetic rubber utilizes 600,000 gallons of water per ton, and a ton of viscose 
rayon, 200,000 gallons. 

The heavy use of industrial water from navigable waterways improved and 
maintained by the Corps of Engineers, United States Army, is apparent in the case 
of the Birmingham area, which draws its water from the Warrior-Tombigbee 
waterway system. Prior to the construction of the industrial water-supply sys- 
tem in 1938, agreements were made by the city of Birmingham with 24 large 
Birmingham industrial plants, including 6 railroad facilities, for the system to 
supply 12,125,000 gallons of water per day, of which the quantity for the railroad 
facilities aggregated 2,126,000 gallons. During June 1951, 22 of these industria! 
plants, including 4 railroad facilities, used a daily average of 39,209,000 gallons, 
the amount for the railroad facilities being 1,847,000 gallons. Incidentally, these 
railroad facilities are owned by some of the same railroads that have inspired and 
are backing 8S. 2743. for the imposition of user charges on inland waterways. In 
addition to the 22 plants utilizing the 39,209,000 gallons, 34 firms of the Birming- 
ham area have become consumers since 1938, making the total daily use approxi- 
mately 50,000,000 gallons. 

It is plainly evident that an adequate and sustained industrial-water supply is 
very vital to the continued maintenance of many existing industries and the de- 
velopment of new industries in the various inland waterway basins, and that 
navigation improvements are important in helping to maintain the proper levels 
of the pools from which the water is drawn. The existing and future industries 
that benefit by these industrial-water supplies from improved navigable inland 
waterways constitute a source of substantial traffic and revenue for the railroads 
yet the railroads desire to impose user charges on such waterways, which would 
preclude a major incentive for their improvement—the development of inland 
waterway transportation. The inconsistency of the railroads’ user-charge polic) 
knows no bounds, and they fail to see that they are “stabbing themselves in the 
back’’ with such a prejudicial attitude. 

If, by such legislation as that proposed in 8S. 2743, only water carriers and 
operators are to be required to help finance inland waterway improvements, It 
must be assumed that inland waterway navigation surpasses the needs for flood 
control, irrigation, sewerage, local and industrial water supply, and the generation 
of power. It logically follows, if this is accepted, that control of the operation of 
all facilities used to improve navigation on the inland waterways should rightfully 

be reserved to navigation interests. Perhaps these interests should also have the 
power to decide what facilities should or may be built. The absurdity of such a 
policy is obvious. It emphasizes a fact frequently overlooked in the publics 
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thinking on this subject, which is that most of the funds spent for navigation 
improvements and maintenance also contribute to flood control, the stabilization 
of local and industrial water supplies, sewerage, and other water development 
features. To assess only water carriers and operators for such improvements 
would be a most unreasonable and unjustified procedure, which would not be 
condoned by any fair-minded person or group. 

The protest of the railroads that they are unfairly taxed for their improvement 
and maintenance has very little validity; it is a worn-out argument. The spokes- 
men of the railroads occupy an equivocal position when they, who pass all their 
taxes on to the public, so constantly urge the Congress to revise its traditional 
policy and pass to the users of waterways the cost of their improvement and 
maintenance. It is the plea of a few corporations for the evening upward of 
competitive transportation costs, in the interest of the railroad profits. It is a 
demand that the Congress shall abandon its traditional policy of providing 
low-cost public highways of commerce in the interest of all the public. 

These railroad spokesmen maintain that they, as Federal taxpayers, are sub- 
jected to unjust competition through the congressional policy of improving inland 
waterways and permitting all citizens to use them free. They complain that a 
large part of the cost of water transportation is paid by the Federal taxpayers 
for whom they profess to speak; that if the burden of taxation were properly 
ylaced upon the traffic using the inland waterways it would be only so much a ton. 

his reference to ‘‘so much a ton” is designed to fool the public into believing it 
would not amount to much. Such per ton figures, however, are only incorrect 
assumptions and emphasize the fact that what these spokesmen want is not the 
amortization of a Federal investment but a punitive tax which would make 
inland waterway freight rates so high as to preclude all possibility of these 
improved streams ever being used. 

The railroads’ claim that all public improvements must be self-liquidating is a 
= negation of the theory of popular government. The provision of public 
1ighways is one of the fundamental functions for which government is formed. 
Under the Constitution the rivers were created Federal highways; this was the 
logical outcome of the necessary limitation inherent in the States. The navigable 
waters transcend the limits of State authority and jurisdiction, but the theory 
of self-liquidation can be as justly applied to public improvement provided by 
the States and their political subdivisions. 

If transportation using the inland waterways must liquidate these improve- 
ments through tax, then it is as logical to demand that admission be charged to 
public parks and tuition to public schools. Under this theory, it would be as 
logical to erect tollgates along newly paved streets in cities, so that the traffic 
that uses them might directly liquidate the cost of improvements. There is no 
essential logic in requiring user charges to amortize inland waterway improvements. 

It is really the desire of the railroads that the carrying charges, amortization 
and maintenance of each inland waterway project, separately, shall be annually 
liquidated by the time the traffic which uses these streams begins—even during 
their construction and before they are complete. However, the railroads recognize 
no such rule in their demands upon Congress for a rate base to apply to their 
operations. They appear before the Interstate Commerce Commission demand- 
ing that the rates shall be so adjusted as to support the entire plant—not separate 
segments thereof. 

By requiring each inland waterway to be liquidated separately the railroads 
know that the user charges would be prohibitive, as compared with user charges 
averaged over all inland waterways, and thus would eliminate the inland water- 
way competition more effectively and enable the automatic increasing of the rail- 
road charges and earnings. The whole scheme of the railroads for user charges 
boils down to one for raising rates by precluding competition. Let not the public 
be fooled by such a bold subterfuge. 

Inland waterway transportation has proved over a long period of time that it is 
just as essential to commerce, in peace and war, as are any other forms of trans- 
portation. The proposed legislation for a user charge or tax on inland waterway 
vessels and commerce for the so-called amortization of inland waterway improve- 
ments and maintenance is without sound warrant, it being a devious procedure 
in favor of the present high and oppressive railroad rates and definitely not in the 
public interest. 

The American Waterways Operators, Inc.—the largest organization of the barge 
and towing vessel industry of the United States—unequivocally is strongly op- 
posed to any system of user charges for the inland waterways of the United States, 
no matter where they are located, and thus is against this discriminatory and ill- 
conceived legislation that would not benefit anyone—including the railroads. 
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Unrrep Sratres SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

\lso present: Senator Milton R. Young, of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 

The CuatrMan. Mr. E. T. Winter. 

Mr. Winter. I am E. T. Winter. Mr. C. E. Childe will make a 
statement on behalf of the Mississippi Valley Association. 

The Cuarrman. All right, we are ready for you, Mr. Childe. 


STATEMENT OF C. E. CHILDE, REPRESENTING THE MISSISSIPPI 
VALLEY ASSOCIATION 


Mr. Caitpr. My name is C. E. Childe. I appear for the Missis- 
sippi Valley Association, of which I was at one time a member, and 
chairman of its traffic committee. 

I am a transportation consultant in Washington, D. C., I have had 
over 40 years’ experience in that field—the major part ‘of the time 
in the Mississippi Valley, representing shippers, carriers, and public 
bodies. In 1941 I was appointed a member of the Board of Investiga- 
tion and Research, established by the Transportation Act of 1940, to 
study and report to the President and Congress on the economy and 
fitness of rail, highway, and water transportation and means of pro- 
viding a national transportation system adequate to meet the needs 
of commerce, the postal system and national defense. Since then | 
have lived in Washington where I have served as economic and 
transportation consultant of the Senate Small Business Committee, 
various Government departments and agencies and private clients 

The Mississippi Valley Association is a voluntary nonprofit organi- 
zation with membership in 23 States in the Middle West and the 
South, served by the Mississippi River and its tributaries. The 
objects and purposes of the Valley Association as declared in its 
charter are “‘to promote and encourage the development of industry, 

commerce and agriculture in the Mississippi Valley.” The association 
was organized 22 vears ago. Its headquarters are in St. Louis, Mo., 
and it has division offices in Omaha, Nebr., and Chic ago, Ill., and an 
office in Washington, D. C. Its membership is principally composed 
of industrial, commercial, mining, and agricultural interests who are 
shippers and it is generally recognized throughout the Middle West 
and the South as a shippers’ organization. 

As transportation users, the members of the Mississippi Valley 
Association are interested in all modes of transportation. We are 
concerned about the railroads and their problems. We appreciate 
the necessity of adequate railroad transportation, as well as all other 
types of transportation in the valley. We want to see the railroads and 


all other carriers prosper. However, we are not in sympathy with the 


current efforts of the railroads to secure the enactment of bills now 


before your committee, particularly Senate bills 2743, 2744, 2745, 
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2742, 2451, 2753, 2752, 2754, 2781, 2352, 2518, and 2519, which | 
shall discuss briefly if my time will permit. 

‘These measures would not, as we see it, solve the railroads’ problems. 
The bills have the common defect or vice of attempting to aid or 
equalize railroad transportation at the expense of some other form of 
transportation and without regard to their effect on the transportation 
user; they would have a definitely harmful and discriminatory effect 
upon the commerce of the valley and the Nation generally and would 
injure rather than help the railroads themselves. 

While we appreciate that the needs and rights of every mode of 
transportation should have the fullest consideration, it is our view, 
and we believe it has always been the view of Congress, that the first 
and foremost consideration in dealing with transportation is to see 
that the public gets the best, cheapest, safest, and most adequate 
and convenient transportation service possible. We must never make 
the mistake of handicapping or crippling commerce in an effort to 
aid or save some carrier or transportation agency. Such an effort 
would be self-defeating. As commerce benefits, so do the carriers, 
and as commerce suffers, the carriers’ interests suffer. 

5. 2743 is a bill to prescribe user charges for commercial transporta- 
tion on certain inland waterways, but not on the Great Lakes and 
their connecting rivers and channels, not on our national boundary 
waters, not on the transportation of ocean harbors and channels, and 
not on rivers used by oceangoing vessels engaged in foreign commerce. 
The first thing that commands attention about this bill is its obviously 
discriminatory character. It would impose a burden upon the com- 
merce of only a segment of our waterways; namely, over inland water- 
ways not forming a part of our Great Lakes or coastal deep-water 
systems. The railroads’ interest in the bill lies in their hope that by 
saddling these higher charges upon the user, the traffic on these inland 
waterways would diminish and would be diverted to the railroads at 
higher rates. Unless it be assumed that this would eventually result 
in lower railroad rates, there is nothing in the bill that could con- 
ceivably be a help to commerce or transportation users. It is claimed 
that the general taxpaver would benefit to the extent that user charges 
were collected. However, I shall try to make clear that all these 
ideas are fallacious and that enactment of the bill would be harmful 
to the public generally, including the railroads. There can be no 
doubt that to the extent the purpose of the bill might be atained the 
commerce of the Mississippi Valley would be decreased and the value 
of the inland waterway system to the users and to the country would 
be lessened. 

The great preponderance of water-borne tonnage, as the com- 
mittee well knows, consists of low-grade bulk commodities. This is 
true of the Great Lakes and coastal and intercoastal traffic, as well 
as that of the Mississippi River system and the intercoastal canals. 
These are the basic, heavy commodities which are the foundation of 
the manufacturing industry of the United States. Transportation 
costs on these heavy materials are such a large part of total manu- 
facturing costs that industries using them locate and grow where these 
costs are the cheapest. That means that the heavy industry of the 
country is largely clustered around water transportation, except in the 
case of petroleum where pipelines provide an alternative cheap method 
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of transportation. Low-cost river transportation is essential to the 
life and prosperity of the heavy industry of the Mississippi Valley, 
just as low-cost lake and ocean transportation are essential to heavy 
industry along the Great Lakes and seaboard, with which the valley 
industries compete. If the discriminatory user charges proposed by 
5. 2743 were established only on the barge traffic of the inland rivers 
and intracoastal canals, industries located on the Great Lakes and 
the ocean, and their connecting rivers and channels, would be given 
an undue preference and advantage over industry located on the 
inland rivers using barge transportation. The result would be not to 
shift heavy freight now moving inland by barge or pipeline to the still 
higher-cost railroad transportation, but rather to shift industry now 
located in the interior to the lakes and ocean in order to escape high 
rail transportation costs. Petroleum would be shifted, not from 
barge to rail, but from barge to pipeline. 

| want to make it clear to the committee that most of the traffic 
moving on the inland rivers and canals is directly competitive with 
the same kind of bulk traffic moving on the Great Lakes and the ocean. 
For example, coal moves from the Appalachian fields to Chicago, 
Minneapolis, and the Northwest via the Great Lakes or via the Ohio, 
Tennessee, Illinois, and Mississippi Rivers. There is keen competition 
between the Great Lakes movement and the river movement. Put 
a user charge on the river coal and.no user charge on the Lakes coal, 
and vou dry up the river movement and increase the Lakes movement. 
Grain moves from the western producing States to the East, for 
domestic consumption and for export, via the Great Lakes; an alterna- 
tive route is by barge over the Mississippi, Illinois, Ohio, and Tennessee 
Rivers. Apply user charges on the river route and not on the Lakes 
route, and you divert traffic away from the rivers and increase the 
Lakes traffic. Steel moves from Pittsburgh down the Ohio and 
Mississippi Rivers and over the Gulf Intracoastal Canal, into the 
South and Southwest. It is competitive with steel which moves 
coastwise, via Atlantic and Gulf ports, into the South and Southwest. 
Apply user charges on the river steel and not on the coastwise steel 
and you handicap the interior shipper to the unfair advantage of the 
coastwise commerce. The New Orleans and Gulf markets are 
important to manufacturers in Chicago, St. Louis, and the Ohio- 
Mississippi Valleys, as well as to manufacturers located on the Atlantic 
and Pacific coasts. 

We contend that it would be unfair to apply user charges on the 
barge traffic moving down the Mississippi, and exempt from user 
charges the traffic moving from New York and other North Atlantic 
ports down the coast. ‘Traffic on the Intracoastal Canal to and from 
Corpus Christi, Houston, New Orleans, Mobile, and Pensacola is 
directly competitive with traffic moving coastwise in the open Gulf. 
Would it be fair to apply user charges on traffic moving through the 
Intracoastal Canal and no user charge on the same traffie using 
the Gulf harbors and channels? These illustrations are typical 
of the disadvantages which would be imposed upon inland shippers 
and commerce, if user charges were to be applied on the barge traffic 
only, and not on the lake- and ocean-vessel traffic. 

It is axiomatic that commerce, like water, flows along the lines of 
least resistance. Production and industry inevitably gravitate to the 
areas, and along the routes, of lowest costs. If steel production were 
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forced off of the rivers by user charges and moved to the Lakes and 
seacoast, the railroads would gain little, if any, additional traffic; the 
interior produc ers and consumers would definitely lose. If sulfur, now 
moving to the chemical plants of the upper Mississippi, Ohio, and 
Tennessee Rivers were forced off of the rivers by user charges, the 
railroads would not thereby get the sulfur traffic. It would instead 
move in larger volume to plants located at ocean and lake ports, to 
the detriment of the growing chemical industry along the rivers, and 
the railroads serving them, which would lose the haul of the finished 
products and such raw materials as cannot use the river route. 

The great agricultural implement plants at Moline and Minne- 
apolis; the tractor plants at Peoria; the new aluminum plant at 
Davenport, either wouldn’t be there, or would be only a fraction of 
their present size if it were not for the stimulus of low-cost barge 
transportation. Examples of this kind could be multiplied indefi- 
nitely; the evidence is overwhelming that low-cost barge transporta- 
tion has greatly stimulated the growth and prosperity of manufactur- 
ing, agricultural industry, and ‘population in the Mississippi Valley. 
The railroads are asking you to kill the proverbial goose that lays for 
them golden eggs of traffic. Their revenue gains from the valley’s 
development are far greater than the barge carriers’ share. 

It seems astonishing that the railroads, who concede that they 
participate in the beneficial effects on commerce of low-cost water 
transportation on the Great Lakes and seaboard, do not recognize 
that low-cost water transportation on the inland rivers benefits them 
in precisely the same way, increasing their tonnage of finished manu- 
factured products and many kinds of raw and semifinished goods and 
fuels, as well as consumer goods needed by the increased population. 
From 1939 to 1950 the water-borne traffic on the Mississippi River 
system increased about three times, from 10 billion to 30 billion ton- 
miles; but traffic of the railroads serving the Mississippi Valley in- 
creased in the same period more than 100 billion ton-miles. 

We make the assertion that no railroad in the Mississippi Valley 
or paralleling any waterway in the interior, or along the Great Lakes 
or the seacoasts, can show that it has suffered any net loss of traffic 
to the water routes, or that its total traffic and total earnings have 
not been increased because of the stimulation to commerce which low- 
cost water transportation provides. Unless and until such evidence 
be submitted, Congress and the country cannot fairly be asked even 
to consider the adoption of the discriminatory user charges, on inland 
barge traffic only, proposed in S. 27438 

Another point worth noting is that the railroads, with their lines 
running through the level routes of the river valleys, are among the 
principal beneficiaries of flood control, for which a large part of the 
Federal expenditures for river improvements are made. All of our 
major river navigation projects are mn rei ality multipurpose projects, 
which include such things as flood control, bank stabilization, irriga- 
tion, electric power, industrial and domestic water supply, as well as 
navigation. On the Mississippi River, from the Ohio River to the 
Gulf, for example, total expenditures for improvements and mainte- 
nance to June 30, 1948, were $817,874,000, but 67 percent, $548,- 
359,000 was for flood control; only 33 percent, $269,515,000, was for 
navigation. Incidentally that included 233 miles from Baton Rouge 
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to the Gulf, which because it is used by ocean vessels and rail-owned 
water craft the railroads would have you exempt from user charges, 

Now they come before you advocating that vOu assess user charges 
on the barge commerce of the Mississippi, for which less than one-third 
of the money was spent, and charge them nothing as beneficiaries of 
flood protection and operators of tugs and car floats. Another ex- 
ample: The Missouri River improvement. Which the railroads have 
always bitterly opposed, is a combined flood-control, bank-stabilization, 
irrigation-navigation project. The cost for these purposes is inter- 
mingled and impossible to separate. Fort Peck Dam, in Montana, as 
an illustration, cost over $100,000,000. This was charged wholly to 
navigation. Fort Peck does aid navigation, but it is also an impor- 
tant hydroelectric project and is of still greater importance as a flood- 
control project. By reducing the crest of the 1947 flood at least two 
eet, Fort Peck paid for itself as a flood-contro] measure alone. No 
industry profited more by this protection than the railroads in the 
Missouri River Valley, operating through the Dakotas, Minnesota. 
lowa, Nebraska. Kansas, and Missouri. If the railroads had had their 
way, Fort Peck would never have been built and they would have 
suffered property losses of many millions of dollars, as Well as a Vast 
tonnage of freight traffic from which Fort Peck has saved them. 

The Cuarrman. It is too bad they did not have another Fort Peck 
this vear. The floods are almost to Omaha. I think they reached 
Omaha today, They are devastating and very destructive floods, 

Mr. Curipr. That is very true. As you know, there are some flood- 
control reservoirs built in the Dakotas which are designed to prevent 
those floods, but they are not vet completed. When there are floods 
of that character the engineers sav they will be fully controlled. 

The Cuatrman. As vou pointed out. the escape from one flood wil] 
pay for the dam. 

Mr. Cuinpr. It does in some cases more than pay for the full cost. 

The Cuarrman. They will pay for more than that dam out there in 
this | Year, because they are suffering terrible floods on the Missouri 
River right now. 

Mr. Cuinpe, | understand there is so much snow in the mountains 
that the flood damage this vear is more than normally great. As vou 
know, floods have been terrible out there in recent Years. We want to 
see all that Property protected, and of course we want to see the rail- 
roads included. but we do not like to see them take the attitude that 
barges running in the inland channels shall pay the full user charge for 
the publie money spent and the railroads paralleling the channel should 
pay nothing for the benefits they get, 

Congress has authorized, from 1936 to 1951. $3,758,784,400 for 
flood protection. in 1,018 projects dispersed throughout the Nation: 
$2,162,852,475 of these funds have been appropriated up to Septembe: 
27, 1950, according to the 1950 report of the Chief of Engineers, 
United Stases Army, page 1}. Since the total expenditures for 
rivers and harbors. 1824 to the present, have been less than $2 billion, 
it is evident that jn the past 15 vears more public money has beer, 


spent for flood control than the Federal expenditures for navigation 
in the country’s entire history. If barges on the rivers should pay for 
benefits received for navigation improvements. then certainly the 
railroads paralleling the rivers Should pay for their share of the bene- 
fits they receive in flood protection. 
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Of course, if the railroads paid user charges, and the water carriers 
on the rivers paid user charges, they would all be passed along to the 
general public in the form of higher transportation charges and higher 
prices to the consumers of finished products. The general public— 
that is to say, the taxpayers—who pay for river and harbor improve- 
ments in the first instance, in the form of taxes, would then have to 
pay again for the same improvements, in terms of higher transporta- 
tion charges and higher prices of the finished products they buy. 
In the final analysis there is no differentiation between rate payers 
and taxpayers; they are the same people. There can be no public 
benefit derived from imposing user charges which would kill off 
traffic on our inland waterways. Our citizens would not even be 
reimbursed for their original investment because. if the traffie dis- 
appeared, user charges could not be collected. 

It is argued that inland waterway tolls are necessary to put railways 
and water carriers on a fair competitive basis; that unless the trans- 
portation user pays the full cost of the service, including the public 
cost, there cannot be a fair apportionment of the service between rail 
and water, and our national transportation system cannot be de- 
veloped and used according to the inherent fitness of each type of 
carrier. This argument overlooks the fact that the railroads do not 
now base their freight rates on their costs, but rather on what they 
think the traffie is able to bear. Where they compete with water 
carriers, the railroads lower their rates below full-cost levels. Our 
regulatory policies permit this kind of discrimination in the railroad 
rate structure. The railroads are seeking, in bills now before your 
committee, still greater latitude to continue this rate policy in the 
future. Unless and until railroad freight rates, as well as water 
carrier freight rates, are based on cost, there can be no economic 
distribution of traffie as between the raily ays and waterways on a 
cost basis. Exaction of tolls on waterway commerce, under present 
policies, would simply raise the costs and rate levels of water carriers 
and would leave in the hands of the railroads the power to cut their 
rates on water-competitive traffic to subnormal or below-cost levels, 
increase levels of other rail rates, and thus impair or destroy inland 
waterway commerce. Tolls on water commerce should not be per- 
mitted, unless at the same time the railroads are compelled by law 
to base rates on their costs, rather than the 
necessary to defeat water competition. 

‘The traditional policy of the United States and other countries has 
been to construct and maintain waterway facilities for the free use 
of the public. Both water and land transportation are vital to pro- 
note commerce and industry and maintain military strength and 
defenses. Transportation on our inland rivers is, equally with water 
transportation on the Great Lakes and along our coasts. comple- 
mentary and beneficial, rather than harmful, to rail transportation. 
The railroads recognize that the Lakes and harbor commerce are an 
asset to them; they are taking a short-sighted, mistaken attitude in 
singling out inland rivers as their enemies and attempting to impose 
burdens on inland river commerce that would hamper or destroy its 
usefulness and publie value. If ] had time, Senators, I would give 
you some statistics as to the growth of railway traffic and railway 
earnings in the Mississippi Valley as compared to the growth of water- 
wavy commerce, which would fully bear out what | sav, and if the 


levels they consider 
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committee should desire those figures I will be glad to supply them 
later. 

Senator Bricker. We ought to have them. 

The CHarrMAN. We will be glad to have them in the record. 

Mr. Cuitpe. I will make a note of that. 

The CuarrmMan. Mr.aA. D. Strong. 


STATEMENT OF ARTHUR D. STRONG, SECRETARY, UPPER MIS- 
SISSIPPI WATERWAY ASSOCIATION, UPPER MISSISSIPPI AND 
ST. CROIX RIVER IMPROVEMENT COMMISSION OF MINNE- 
SOTA, AND PORT AUTHORITY OF THE CITY OF ST. PAUL 


Mr. Srrone. My name is Arthur D. Strong. I am secretary of the 
Upper Mississippi Waterway Association, with principal offices at 
1034 Midland Bank Building, Minneapolis, Minn. The Upper Mis- 
sissippi Waterway Association is a corporation, organized not for 
profit, under the laws of the State of Minnesota, which has for its 
purpose the advancement of the commercial, agricultural, mercantile, 
and manufacturing interests of the upper Mississippi Valley through 
the development of an all-water transportation route via the Mis- 
sissippi River to domestic and foreign markets. Its membership 
primarily embraces the States fronting on the upper Mississippi 
River— Missouri, Illinois, lowa, Wisconsin, and Minnesota. 

The Upper Mississippi and St. Croix River Improvement Commis- 
sion of Minnesota is an official body created by act of the State 
legislature, empowered and directed to promote the improvement, 
development, and maintenance and protection of the upper Missis- 
sippi, St. Croix, and Minnesota Rivers for the purpose of navigation 
and advice upon what methods are to be used in the increasing of the 
transportation services on these rivers. 

The port authority of the city of St. Paul, Minn., is a municipal 
commission created to manage the municipally owned extensive river 
terminals for the handling of packaged and bulk freight and is charged 
with the duty of promoting and encouraging the development. of 

commerce and adequate facilities for handling same. 

The bill under discussion, S. 2743, provides no guides for fixing the 
measure or amounts of the charges to be assessed against the operators 
of the commercial vessels on the inland waterways other than a genera! 
declaration of policy that it is the purpose to make these waterways 
self-sustaining and self-liquidating. It is our opinion, based on years 
of observation, that this would be a well-nigh impossible task to 
impose upon the Interstate Commerce Commission or any other ad 
ministrative or regulatory authority. 

The studies and investigations which would have to be undertaken 
before reaching a determination as to what might be considered 
reasonable user charges would take many vears, even if the Interstate 
Commerce Commission were organized and staffed to do this job 
which it is not. It is common knowledge that the Interstate Com 
merce Commission is decidedly undermanned and underfinanced to 
efficiently perform the many functions already required of the tribuna! 

The principal proponents of user charges for the use of inland water 
ways are the railroads. This is merely one of the numerous planks 
in their platform which is so largely dedicated to the destruction 0! 
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commerce on the rivers. They always attempt to draw a distinction 
between the inland rivers and canals on the one hand and the Great 
Lakes and seaboard harbors on the other hand. The wholly untenable 
and purely selfish reason is, of course, the fact that the railroads are 
among the principal users of the Great Lakes and coastal harbors. 
The railroads are quite willing to have the Fedgral Government spend 
huge sums of money for the improvement of those waters, where they 
operate boats, tugs, car floats, ferries, and other facilities, but would 
have the people believe that it has become a national scandal to 
improve and permit free public use of our inland rivers. 

One of the first obligations of government is to provide public 
highways and avenues of commerce. This has been recognized since 
the days of earliest recorded history. The traditional policy of this 
Nation has been to improve and keep free the use of our waterways 
for the material benefit and enjoyment of all the people. Specifically 
concerning the Mississippi River system the following historical facts 
are decidedly pertinent and in our opinion, controlling. 

On March 1, 1784, the Virginia Delegates in Congress, in pursuance 
of an act of the general assembly of that State, passed December 1783, 
executed a deed of cession to the United States of the Northwest 
Territory, then claimed by Virginia, and by act of April 23, 1784, 
the Congress provided a temporary government for said territory. 
During the next 3 years various plans for the government of the 
territory were brought forward. On July 11, 1787, a committee, 
of which Nathan Dane, of Massachusetts, was chairman, reported 
an ordinance for the government of the territory of the United States 
northwest of the Ohio River, and on July 13, 1787, the bill became 
law. By act of August 7, 1789, the Congress continued said ordinance 


in effect, and the act of May 25, 1790, extended the main provisions 
of this ordinance to territory south of the Ohio River. 
Article IV provided: 


The navigable waters leading into the Mississippi and St. Lawrence, and the 
carrying places between the same, shall be common highways, and forever free, 
as well to the inhabitants of the said territory as to the citizens of the United 
States and those of any other States, that may be admitted into the confederacy, 
without any tax, impost, or duty therefor. 


The act authorizing a State government for the State of Minnesota 
passed February 26, 1857, provides that the State- 
shall have concurrent jurisdiction on the Mississippi and all other rivers and 
waters bordering on the State of Minnesota, so far as the same shall form a 
common boundary in said State, and any other State or States now or hereafter 
to be formed or bounded by the same, and said rivers and waters and the navigable 
waters leading into the same shall be common highways, and forever free as well 
to the inhabitants of said State as to all other citizens of the United States, 
without any tax, duty, impost, or toll therefor. 


The same provision is incorporated into the constitution of the 
State of Minnesota in article I], section 2. 

The constitution of the State of Wisconsin, article LX, section I, 
contains substantially the same provision. 

In the United States Code, Annotated, title 33, chapter I, under 
the heading Navigation and Navigable Waters, we find the following 
provisions in the act of August 2, 1882: 


* * * No tolls or operating charges whatever shall be levied upon or col- 
lected from any vessel, dredge, or other water craft for passing through any 


lock, canal, canalized river, or other work for the use and benefit of navigation, 
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now belonging to the United States or that may be hereinafter acquired or con- 
structed. * * 

It is difficult to imagine a proposal that would be more discrimina- 
tory against certain localities, sections and portions of our population 
than this demand that the Congress shall impose “user charges” for 
the commercial use of ogr waterways but exempt from such provisions 
the coastal harbors and the Great Lakes. 

Throughout our national history the policy of the people of the 
United States has been to make and keep these public avenues of 
commerce free of any taxes or tolls of whatsoever nature, and the 
unassailable fact is that today the money invested in rivers and harbor 
improvements stands as one of the Nation’s major assets. 

A waterway stands in the same category with streets and land 
highways; in fact waterways were the first generally used avenues of 
commerce and their improvement and maintenance at public expense 
to facilitate trade and communication was a natural and necessary 
development. It would be unthinkable to levy charges or tolls 
against the users of our public streets—they are provided by the 
Government for the benefit and use of all, and their cost is properly a 
charge to be borne by the public just as in the case of public schools, 
parks, street lighting, police and fire protection, et cetera. 

The principal reason advanced for the charging of user charges for 
the use of waterways is that it is unfair to the railroads, who provide 
their right-of-way, that competing forms of transportation be allowed 
free use of the waterways improved at public expense. It is pertinent 
to remember that railroads were developed long after land roads and 
waterways were created and improved and that they embarked upon 
their private venture in full knowledge of established public policy 
with respect to land roads and waterways. 

The railroads, however, had some ‘thing new and different and 
attractive to offer and they cannot now justifiably complain because 
the public could not and would not completely give up the use of its 
own avenues of commerce for the privilege of using and paying for the 
services of a private monopoly. Obviously, there is no obligation on 
the public to place the railroads in position to furnish transportation 
at the same, or a comparable basis of cost, as the user may obtain on 
the public land roads and waterways. By the same token there is no 
reason why the public should handicap or so adjust its affairs that the 
railroads will be assured any certain percentage of the total traffic. 

We are mindful of the fact that to the average person it seems only 
logical that because of the general practice of imposing ‘‘use taxes” 
in various forms on land highways, similar tolls or taxes should be 
imposed upon the users of improved waterways. However, there are 
controlling differences between land and water highways which justify 
different treatment. 

As to the land highways the American public had long since adopted 
and accustomed itself to expedients which are not necessarily con- 
trolling with respect to waterways. The big problem that constantly 
confronts the people is how and where to get the money to pay for the 
things they want. That urge has, for generations, taxed the ingenuit) 
of the people and led to the adoption of expedients of all sorts. 

It is not the general practice in our cities to levy “user charges” 
against those who make use of paved streets. U sually assessments 
are levied against abutting and nearby property and the balance 
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comes out of general funds. The assessments are made on the theory 
that the improvements will enhance the value of the property, some- 
thing quite different than a “user charge.’ 

This is strictly a matter of local polic: y. Where special taxes are 
assessed against vehicle owners it is merely an expedient to meet 
unusual expenditures without resorting to the unpopular method of 
increasing the general tax levy on the entire community. It by no 
means follows that the same expedient must be followed as a national 
policy. 

The enactment of this legislation would and is clearly intended to 
sound the death knell of all commercial transportation on our inland 
waterways and destroy the value of the enormous investments of 
public and private capital that have been made for their improvement 
as well as for floating equipment and terminal facilities. It would 
also largely destroy the value, running into hundreds of millions of 
dollars, of the hundreds of industrial plants that have been built 
and are in contemplation along the banks of the Mississippi River 
system and the other navigable rivers so as to avail themselves of 
the opportunity to use low cost water transportation. 

1 would just like to say we are from Minnesota and represent the 
great upper Midwest Valley, and a 9-foot channel from St. Louis to 
Minneapolis was completed in 1940 at a cost of approximately $173 
million. We have made a survey, and private capital from St. Louis, 
Minneapolis, and St. Paul, has made a private investment, such as 
the John Deere plant, the aluminum plant, the many chemical plants 
that are now being built in the upper Mississippi River, that bring 
the phosphate ingredients from the lower vallev, down around the 
Gulf to the upper valley, and we even have oceangoing barges that 
now dock at St. Paul and Minneapolis, and that private capital has 
far exceeded the Government investment. 

Another important factor, Mr. Chairman, briefly, Minnesota is far 
removed from the source of all fuel. When we ask the Federal 
Government to canalize the upper Mississippi River we realized that 
some day there would be millions of tons of fuel coming to the upper 
Mississippi. The tonnage is today about 4,500,000 tons. We are 
dependent on our fuel supply very definitely, and there just isn’t 
enough. We bring up tremendous tons of fuel during the summer 
months, which are stored for the winter. 

I want to cite three rivers here that I would like to compare the 
Mississippi with. The Hudson River has a distance of 155 miles 
and there are 14,500,000 tons according to the engineers report, 
that went up the Hudson River. There is the James River, that goes 
up to Richmond, that is 90 miles and a tonnage of 3,600,000 of freight 
that went up there. Most of the tonnage was Standard Oil, coal, 
and other freight of that type. 

There is the York River with 33 miles and a tonnage of 444,000. 
It is our tax money that improved those rivers, and why should we be 
singled out? 

The ameraon is what is deep water, and how far should the Govern- 
ment go to giving our part of the country of the same advantages 
that the seacoast harbors are given? 

We therefore sincerely hope and earnestly plead for this propesed 
legislation. 

The CuairnMan. We appreciate your testimony, Mr. Strong. 
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Unrrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Johnson of Colorado (chairman) 
presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 

The CuarrmMan. Mr. Gilbert R. Johnson. 


STATEMENT OF GILBERT R. JOHNSON, COUNSEL, LAKE CARRIERS’ 
ASSOCIATION 


Mr. Jounson. Mr. Chairman, my name is Gilbert R. Johnson. I 
am a practicing lawyer. My office address is 1208 Terminal Tower, 
Cleveland, Ohio. I am appearing here as counsel for the Lake Car- 
riers’ Association. 

I wonder, Mr. Chairman, if we could leave with the committee some 
charts which may be helpful in clarifying what is in the statement? 

The CHarrMan. It would be helpful to us, and we would be very 
glad to have them. 

(The charts aeert ed to will be found in the files of the committee.) 

Mr. Johnson. S. 2743 would establish a system of user charges or 
tolls to be eeuadad upon commercial vessels navigating improvements 
provided by the United States on the inland waters. While in its 
present form the bill would not apply to the Great Lakes, the naviga- 
tion interests toward whom the bill is specifically directed urge in 
a that, if it is enacted, it should include the Great Lakes. 

S. 2744 proposes enlargement of the powers of the Interstate Com- 
merce Commission by vesting in it authority to determine obstensibly 
the economic justification of improvements by the United States in 
our navigable waters. In reality the Commission would not be 
required to determine the economic justification of such improvements 
in the public interest. On the contrary, the Commission would be 
obliged to pass judgment upon the merit of such improvements from 
the standpoint of and affect upon one mode of land transportation. 

These bills spring from the theory that the cost to the United States 
of the improvement of our public navigable waters constitutes a sub- 
sidy to water transportation; that such cost inures to the benefit of 
the water-transportation industry and not to the general public: that 
by reason of the improvements the water-transportation industry 
gains an unfair competitive advantage over land transportation; that 
tolls should be imposed upon vessels using improvements and that the 
improvement of our navigable waters should be authorized in a manner 
consistent with a policy designed to enable land transportation to 

capture traffic which it does not now enjoy. From the point of view of 
Great Lakes transportation, Lake Carriers’ Association challenges this 
theory and opposes strongly any proposal or suggestion that vessels 
should be subjected to any form of toll or charge in the navigation of 
the great natural waterways of commerce of the Great Lakes and that 
there should be reposed in any agency of the United States the special 
and separate function apart from other considerations of determining 
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the economic justification of the improvement of the waters of the 
Great Lakes. Most vigorously does the association oppose the estab- 
lishment of any such agency as the special guardian of one segment of 
our body politic. 

The basis of the association’s opposition is that the institution of a 
system of tolls on the Great Lakes and the establishment of a separate 
agency to stand in judgment of one phase of the merit of improvements 
of those waters would constitute a complete destruction of the historic 
national policy respecting the use and development of those waters for 
commerce and navigation and would be inimical to the general public 
interest. Under existing policy there has grown and deve loped within 
the Great Lakes area the world’s greatest industrial empire. Great 
Lakes transportation has made that empire possible. Great Lakes 
transportation has contributed immeasurably to the well-being and 


prosperity of all of the people of the United States and to their national 
defense. 


« HISTORIC NATIONAL POLICY RESPECTING THE GREAT LAKES 


The historic national policy of the United States respecting the use 
of the Great Lakes for purposes of commerce and navigation, like the 
national policy respecting other navigable waters, is that they are 
open to our citizens without charge for the purposes of commerce and 
navigation. Every body of navigable water “belongs to the people; 
and a free use of it may be rightfully claimed by the public, whatever 
may be the extent of its volume of water’ ’ (Barclay v. Howell (1832) 
6 Pet. (U.S.) 498,511). Our public navigable waters are improved by 
the United States where the improvements are justified in the public 
interest (33 U.S. C. A., sec. 541). No toll may be imposed upon a 
vessel for the navigation of any improvement made by the United 
States of a navigable water (33 U.S. C. A., sec. 5). 

Historically the United States has assumed the obligation of pre- 
serving to all our people the freedom of the waters for purposes of 
navigation and commerce (Wisconsin v. Illinois, 278 U. 3S. 367). 
These bills would extinguish that policy and erect in its place a policy 
that our navigable waters should be used and developed for purposes 
of commerce and navigation only so long as, and to the extent that, 
such use and development would not adversely affect the railroad 
industry. I particularly want to call attention to the case of Wisconsin 

Illinois, which is one of the early decisions, and the controversy 
involved the obstruction of waters of the Great Lakes by the city of 
Chicago, or by the Chicago Sanitary District, for sanitation purposes, 
and diverting that water, reversing the: flow down the Mississippi. 
The principle of that case that is germane here it seems to me is that 
the United States has assumed the obligation of preserving to its 
people the waters of the Great Lakes for navigation purposes. 

The Cuarrman. You are in accord with that policy, aren’t you? 

Mr. Jonnson. Yes, indeed. I believe these bills run counter to 
that policy. 

The CHarrMAn. I notice you say here: 

While in its present form the bill would not apply to the Great Lakes * * * 
it should include the Great Lakes. 
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Mr. Jonnson. No. The navigation interests toward whom the 
bill is specifically directed urge, in effect, if it is enacted it should 
include the Great Lakes. 

The CHarrRMAN. You do not advocate that? 

Mr. Jounson. No; I should say not. That is one of the reasons 
why we are appearing here in opposition to that bill. 


ORIGIN 





AND DEVELOPMENT OF 





OUR HISTORIC 








NATIONAL POLICY 








Our national policy respecting the free use by all people of our navi- 
gable waters for purposes of trade and commerce was not a right 
enjoyed by our forefathers. In some of the colonies in which they 
settled trade was permitted only to those who enjoyed the favor of 
the chartering crown and only under conditions dietated by him. 
Trade and commerce were monopolies. Particularly offensive to the 
colonists were the various navigation acts of England. Our national 
policy, as it has existed throughout our history, was born of the 
struggle of the Colonies for independence. 

Our founding fathers learned, from the political and economic order 
in which they lived before our independence, that, unless our navigable 
waters were free and open to our citizens without charge, trade and 
commerce would become a monopoly and benefit a select few instead 
of all of our citizens. Before them were the evils of the trade monopo- 
lies granted to such chartered enterprises as, for example, the Hudson 
Bay Co. and the East India Co. The former had the exclusive right 
to commerce and trade for a large portion of North America and to 
navigation for those purposes of the waters of the Hudson Bay and 
of all streams and rivers flowing into the Hudson Bay from the inner 
recesses of the continent. To the latter was granted the right to 
trade and commerce in virtually half of the Eastern Hemisphere. 

Upon these two companies were conferred more than ordinary com- 
mercial privileges. They had the exclusive right, among other things, 
to the navigation and use for purposes of trade and commerce of the 
waters falling within their respective geographic spheres. Ships not 
authorized by the company to engage in trade were subject to seizure 
and forfeiture of their cargoes. There was no relief from this oppres- 
sion at common law in the courts of England. Only Parliament, 
which was sometimes more subservient to the Crown than to the 
people, had the power to relieve them from the evils of these great 
monopolistic empires. 

Our historic national policy that our navigable waters should be 
free and open to all our citizens has its origin in early American 
treaties. First, there was the Treaty of Paris of 1763, in which 
England and France agreed that the Mississippi River would be 
equally free to the citizens of both from its source to the sea. During 
the Revolutionary War, John Jay, acting for the Colonies, agreed 
with the King of Spain that, if Spain would enter the war on their 
side, Spain would be accorded the right to conquer and retain terri- 
tory in the Great Lakes-St. Lawrence Basin provided the Colonies 
were given the right of free navigation on the Mississippi River 
Then came the treaty of peace signed at Paris, September 3, 1783. 
In negotiating that treaty with Great Britain, Franklin, Jay, and 
Adams laid the cornerstone of our historic national policy by insist- 
ing that the waters of the Mississippi River, which then formed our 
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western boundary, should be forever free and open to our citizens. 
This provision, comprising article 8 of the treaty, read as follows: 

The Navigation of the River Mississippi, from its source to the Ocean, shall 
forever remain free and open to the Subjects of Great Birtain and the Citizens 
of the United States. 

The same opportunity for monopoly that was prevalent during the 
English colonial program was inherent in the Articles of Confedera- 
tion of 1777. Under that document the control of trade and com- 
merce was left to the States and there was no prohibition against 
any one or more States prescribing the conditions under which vessels 
could navigate their waters or, indeed, against one or more States 
making their waters available for the navigation of only certain 
vessels, One such body of water was the Chesapeake Bay, lying 
wholly within the territory of Delaware, Pennsylvania, Maryland, 
and Virginia. With its lower end leading into the Atlantic through 
Virginia, the Chesapeake Bay was a natural highway for commerce 
between the staboard States and between the States and other 
countries. It was not, however, free to the vessels of our citizens. 
Maryland clamed the right to license vessels on the entire Potomac 
River and Virginia undertook to collect duties from every vessel 
entering the Chesapeake from the Atlantic, ostensibly for the use of 
shore-based lghthouses. Our founding fathers knew that, if any 
State could exert such control over navigation, our navigable waters 
would soon become the exclusive highways of a few and not thorough- 
fares for all our citizens desiring to engage in trade and commerce. 
The possibility of such a development was one reason for the short 
life of the Articles of Confederation and their supersedence by our 
Constitution. 

Our full national policy was soon shaped by the Congress established 
by the Articles of Confederation. The principle contained in the 
treaty of peace of 1783 was carried into the ordinance of 1787 for the 
government of the Northwest Territory (Spooner v. McConnell 
(C. C. D. Ohio), 22 Fed. Cas. 939). Article 4 of the ordinance pro- 
vided that 

* *“ * the navigable waters leading into the Mississippi and the Saint 
Lawrence, and the carrving places between the same, shall be common highways, 
and forever free, as well to the inhabitants of the said t-rritory as to the citizens 
of the United States, and those of any other States that may be admitted into the 
Confederacy, without any tax, impost, or duty therefor. 

The history and purpose of this provision of the ordinance was con- 
sidered and discussed by the Supreme Court of the United States in 
The Montello (20 Wall. (C.S.) 430), as follows: 

* * * To preserve the national character of all the rivers leading into the 
Mississippi and St. Lawrence, and to prevent a monopoly of their waters, was the 
purpose of the ordinance of 1787, declaring them to be free to the public; and so 
important was the provision of this ordinance deemed by Congress that it was 
imposed on Wisconsin as a condition of admission into the Union 

The framers of the Constitution, being fearful of the evils of mo- 
nopoly, apparently believed it necessary to make positive provision 
against the opportunity for monopoly in our national and foreign 
commerce. As submitted to the States in its initial form, our Con- 
stitution took from the States the power to control commerce among 
themselves and -with foreign countries and vested that power in the 
National Congress. In the exercise of that power, however, the Con- 
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gress is prohibited from conferring any preference to any State 
through any regulation or tax measure. The language of the Con- 
stitution is: 

The Congress shall have the power * * * to regulate Commerce with foreign 
Nations, and among the several States, and with the Indian Tribes; * * * 

No Preference shall be given by any Regulation of Commerce or Revenue to 
the Ports of one State over those of another; * * * (Art. I, Sec. 8, cls. 3; 
Art. I, Sec. 9, els. 6) 

That our navigable waters could not be restricted to a few was 
determined early in our national history (Gibbons v. Ogden, 9 Wheat. 
(U. S.) 1, (1823)). Shortly after the invention of the steam engine 
the State of New York undertook, by act of its legislature, to secure 
to Robert Livingston and Robert Fulton the exclusive right of naviga- 
tion by steam vessels on all waters within the jurisdiction of that State. 
Livingston and Fulton then assigned their right to John R. Livingston, 
who, in turn, made an assignment to Ogden of the right to navigate 
the waters between Elizabethtown, N. J. ,and the city of New York. 
Gibbons, in disregard of the act of the legislature, operated two vessels 
between those tivo places in the transportation of passengers. Relying 
upon the act of the New York Legislature, Ogden broucht an action 
in the Court of Chancery of New York to restrain Gibbons from 
engaging in such transportation. The Supreme Court of the United 
States held that the act of the New York Legislature was in collision 
with the commerce clause of the Federal Constitution and refused to 
enforce the monopoly conferred through successive assignments upon 
Ogden. 

Our national policy, as expressed in the early treaties and as pro- 
pounded with respect to the Great Lakes in the ordinance of 1787, 
has been reiterated in international compacts dealing expressly with 
the Great Lakes. By treaties dating back more than a century the 
United States agreed with Canada that the Great Lakes would be 
free and open to the vessels of both countries for purposes of com- 
merce. Article VII of the treaty of 1842 applicable to the St 
Lawrence River, the Detroit River and Lake St. Clair provided that 
those waters should forever continue free and open for the purposes 
of commerce to the inhabitants and to the ships of both countries 
equally. Similar provision was made in article XXVI of the treaty 
of 1872 applicable to the St. Lawrence River below the point where 
the international boundary leaves the river. The Boundary Waters 
Treaty of 1909, which applies to the Great Lakes above the place 
where the boundary leaves the St. Lawrence River, makes in unlawful 
for either country to impose tolls unless they apply with equal force 
to the ships of both countries. 

It may be noted in passing that the policy of Canada respecting 
the use of her navigable waters for purposes of commerce and naviga- 
tion is the same as that of the United States. Tolls are imposed on!) 
for the use of facilities constructed for special purposes, such as locks 
built for the floating of logs on isolated inland streams. ‘Tolls are 
not charged for the use of improvements in navigable waters avail- 
able generally for navigation and commerce (Rev. Stat. of Canada, 
ch. 167). Likewise, the policy of Canada has its origin in the Treat) 
of Paris of 1763 (Fort George Lumber Co. v. Grand Trunk, ete., Rd 
(Brit. Col. Sup. Ct.) 24 D. L. R. 527). 
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Almost three-quarters of a century ago when the citizens of the 
United States were improving and developing their waterways, the 
Congress, by positive law, prohibited the imposition of “tolls or 
operating charges’”’ upon any vessel ‘passing through any lock, canal, 
canalized river, or other work”’ then “belonging to the United States” 
or thereafter ‘‘acquired or constructed” by it. Act of Congress 
approved July 5, 1884, as amended (33 U. 38. C. A., see. 5). This 
policy has been steadfastly pursued. Even when tolls were initially 
considered for the Panama Canal and, after Congress had exempted 
United States vessels engaged in domestic trade in the payment of 
tolls, President Taft took the position with Great Britain that, with 
respect to our vessels, our national policy,prevailed over the terms 
of the Hayes-Pauncefote treaty. Because our treaty obligations were 
paramount, the United States had to recede from that position and 
the Panama Canal Act was amended in 1909 to apply the tolls equally 
to the ships of all nations. : 


BASIC FALLACY OF §. 2743 AND 8S. 2744 RESPECTING GREAT LAKES 


Being referred to the Committee on Interstate and Foreign Com- 
merce, these bills are patently regulatory in nature. If S. 2743 were 
a revenue measure, it would, of course, have to originate in the 
House. If, however, it has such origin and if S. 2744 were designed 
to establish in the public interest a new policy for the improvement 
of waterways of the United States, these bills would have been referred, 
under the provisions of the Legislative Reorganization Act of 1946, 
to, respectively, the Committee on Finance and the Committee on 
Public Works. That they are regulatory in nature is clear from the 
legislative history leading to their introduction and from the theory 
on which they are based as discussed above under the heading 
‘Prefatory statement.” 

With such a background, there is no justification for applying 
either of these bills to the Great Lakes. The national transportation 
policy declared in the Transportation Act of 1940 makes no profession 
to extend the regulatory provisions of the Interstate Commerce Act 
to all modes of transportation. That policy is restricted to the 


modes of transportation subject to the provisions of this Act (the Interstate 
Commerce Act, as amended) * * *. 


With respect to Great Lakes commerce, only an infinitesimal volume 


of transportation is hp to the Interstate Commerce Act, as 


amended, and to the policy declared in the Transportation Act of 
1940. As is illustrated by the volume ‘of Great Lakes commerce’ 
for the season of 1951, the total traffic moved over the Great Lakes 
was, in round figures, 225,000,000 tons, of which 206,000,000 tons 
were bulk commodities such as iron ore, limestone, coal, grain, and 
petroleum products, and of which 40,000,000 tons were moved either 
exclusively between Canadian ports or in the foreign commerce of 
the United States between Canadian and United States ports. (Ca- 
nadian domestic commerce amounted to about 15,350,000 tons). 
None of this bulk transportation is subject to the Interstate Commerce 
Act, as amended, or to the policy of the Transportation Act of 1940 
Of the remaining 19,000,000 tons, railroad car-ferry traffic accounts 
for 15,000,000 tons, leaving 4,000,000 tons of other nonbulk traffic 
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moving between all Great Lakes ports. Some of the 4,000,000 tons 
would be exempt as intrastate commerce within the United States 
and as wholly domestic in Canada. The residue of the Great Lakes 
commerce, being transportation subject to the Interstate Commerce 
Act, as amended, would be so small as to be not measurable in a 
relative sense. 

The transportation of commodities in bulk oa the Great Lakes 
is not competitive with rail or other modes of land transportation. 
The overwhelming commerce on the Great Lakes is different from 
that of the other waters of the United States in that (1) there is lacking 
such competition between water and land transportation and (2 
the goods are moved and the commerce is carried on within waters 
where Canadian and United States vessels move side by side and share 
the same waters and normally compete for a great deal of the inter- 
national trade which, in 1951, amounted to 24,650,554 tons. The 
reports of the congressional committees and the debates in the Con- 
gress on the bill leading to the enactment of the Transportation Act 
of 1940, which, among other things, amended the Interstate Com- 
merece Act to bring within that act some phases of water transporta- 
tion, will show that these were the salient facts upon which the Con- 
gress exempted the transportation of commodities in bulk on the 
Great Lakes. 

It would appear from these bills that the proponents of greater 
reguletion, having feiled in a direct effort to brire the transrortation 
of commodities in bulk on the Great Lakes within the jurisdiction of 
the Interstate Commerce Commission,seek now to establish a modicum 
of such jurisdiction by vesting in the Commission authority over the 
use and development of those waters. The factual bases on which 
the Congress exempted the transportation of commodities in bulk 
from the jurisdiction of the Commission in 1940 exist, at the present 
time, with equal force. The owners and operators of vessels engaging 
in the transportation of bulk commodities on the Great Lakes are 
now equally vehement in their objection to vesting in the Interstate 
Commerce Commission any regulatory voice in the conduct of this 
mode of transportation. These bills may very well be a device to 
initiate and establish such jurisdiction in the expectation that some 
day they will lead to full and complete regulation. 


THE ISSUE RAISED BY S. 2743 AND 8S. 2744 


It should be made clear that Lake Carriers’ Association does not 
challenge the power of Congress to impose tolls upon vessels navigating 
facilities owned by the United States in the waters of the Great Lakes 
or to establish a policy under which the public interest in its broadest 
sense would not be the sole test for the authorization of such improve- 
ments. The Ordinance of 1787 is no obstacle (Fluse v. Glover, 1886, 
119, U.S. 543). Nor is the Congress prohibited by any treaty fron 


a tolls upon vessels navigating improvements in the waters of 


the Great Lakes. 

Our historic policy is, however, strongly engrained in our organi 
law. There is serious question that, where by treaty the United States, 
has agreed that waters be free and open for purposes of navigation, 
tolls may be imposed without infringement of the treaty on improve- 
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ments other than those of a local nature (Pigeon River Co. v. Cor Co., 
291 U.S. 138). Furthermore, the provisions of the Ordinance of 
1787 have eee been respected in the Northwest Territory eee 
abrogated or modified by the Federal Constitution, by that of : 

partic ular State on admission to the Union or by act of C aes 
(EKeonomy Light & Power Co. v. United States, 256 U.S. 113; Spooner 

MeConnell, supra). Our National Government requires that States 
respect conditions imposed upon their admission as to all matters 
within the power of Congress (United States v. Sandoval, 231 U.S. 
28). The navigation of the waters of the Northwest Territory is such 
a matter. Reversal of our national policy involves at least the good 
faith of the Congress in its relation to the people of the Great Lakes 
area 

Lake Carriers’ Association challenges the wisdom of the policy which 
would be established through the enactment-of these bills. Our his- 
toric national policy, inherited from the founding fathers, has tre- 
mendously encouraged the trade and commerce of our people and 
greatly enhanced their well-being. The policy of these bills would 
impede navigation on the Great Lakes and would surely, in their 
ultimate effect, restrict trade and commerce. 

An important part of the case against tolls on the Great Lakes is 
that they have never been exacted by Federal law at any place. 
Several instances in the history of the Great Lakes bear witness to 
the wisdom of a policy of toll-free waters. As discussed in The 
Montello, supra, shortly after Wisconsin was admitted to the Union, 
the legislature of that State granted to a privately-owned corporation 
the right to improve the Fox River leading from the waters of Lake 
Michigan and across the divide separating the Great Lakes Basin and 
the Mississippi River. That corporation made the improvements, 
among which were canals and locks, and charged vessels tolls for the 
use of the improvements. There was so much resentment on the 
part of navigation interests to such a system on that ancient route of 
the Indians and the early settlers, that Congress, in order to put a 
halt to the abuses, acquired the facilities and in due course permitted 

vessels to navigate the Fox River and use the improvements without 
the payment of tolls. 

The Congress established the same policy with respect to the St. 
Marys Falls Canal at Sault Ste. Marie, Mich. That canal was built 
by private interests under authorization of the legislature of the State 
of Michigan. After it was constructed and placed in operation, the 
Canal was open to vessels upon the payment of a toll. When er 
enacted legislation in 1880 authorizing the Federal Government to 
acquire the canal from the State of Michigan, Congress provided th at, 
as a facility of the United States, the canal would be free and open for 
navigation without the payment of tolls. 

Since the enactment of the act of 1884 (83 U.S.C. A. see. 5), there 
has never been any question until these bills were introduced about 
tolls on the Great Lakes. It should be noted, however, that through 
all these vears no attempt has been made to modify the principle of 
the free use of the waters falling within the treaty of 1842 and the treaty 

of 1872, some of which are adjacent to the Great Lakes. 
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S. 2743 AND 8. 2744 CONTRARY TO PUBLIC INTEREST 


Forceful as is the precedent of our historic national policy, even 
more forceful is consideration of the public interest as the complete 
answer to the philosophy expressed in S. 2743 and S. 2744. The use 
of the waters of the Great Lakes and their improvements have clearly 
redounded to the interest of our people. The overwhelming benefit 
to the public is paramount whether the improvements in these waters 
be considered on an individual basis or in their aggregate affect. 

The Great Lakes compose the largest body of fresh water in the 
world. They are naturally deep as are most of the connecting rivers. 
It is the common practice on the Great Lakes to divide those waters 
at Ogdensburg, N. Y. and refer to the area below that point as the 
lower St. Lawrence and the area above as the upper Great Lakes. 
The waters above Ogdensburg are navigable by large vessels, while 
the waters of the lower St. Lawrence are navigable only by compara- 
tively small vessels having a length not in excess of 260 feet. 

Duluth and Chicago are the uppermost points of the Great Lakes 
at the heads, respectively, of Lakes Superior and Michigan. The 
distance from Duluth to Ogdensburg is 1,225 miles and from Chicago 
to Ogdensburg is 1,130 miles, the passage of vessels between those 
points being common from the north end of Lake Huron. Both of 
those routes are traversable in their natural state by large vessels 
except for the falls at Sault Ste. Marie, constructed and maintained on 
the one side by the United States and on the other by Canada, whereas 
the barrier in the Niagara River is overcome by the Welland Canal 
which lies wholly within Canada. As the commerce of the Great 
Lakes increased, larger vessels with deeper draft were constructed 
until, at the present time, the connecting rivers have been improved in 
various portions to a depth of 25 feet, low water datum. A vessel 
moving cargo from Duluth to Ogdensburg will use channel improve- 
ments only over a distance of 181 miles. A vessel moving cargo from 
Chicago to Ogdensburg will use improved waters for only a distance 
of 118 miles: Of those improvements 28 miles lie in the Welland 
Canal in Canada. 

Over the history of the Great Lakes, since the Federal Government 
made the first improvement in these waters in 1825 through fiscal 
1950, the Congress has appropriated and there has been expended 
the total sum for river and harbor improvement in those waters of 
$348,602,991. While traffic tonnages are not of record for all these 
years, data of traffic passing through the St. Mary’s Falls Canal since 
its construction in 1855 are available. Statistics show that the 
traffic through the the St. Mary’s Falls Canal constitutes on the aver- 
age each year about three-fifths of the total traffic of the Great Lakes 
for such vear. By use of that formula, it appears that the total 
traffic transported by Great Lakes vessels since 1855 is about 
7,300,000,000 tons. The total cost of improvements since 1826, 
spread over that total traffic, amounts to about $0.000079 per ton-mile, 
estimated average distance 600 miles per ton. 

The ratio of traffic to total expenditures for the St. Mary’s Falls 
Canal is equally impressive. Since 1855 the United States has ex- 
pended for the St. Mary’s Falls Canal the sum of $80,605,433, which 
includes the purchase price paid in 1881 to the State of Michigan 
Since 1855 the traffic passing through the canal has amounted to 
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4,054,127,247 tons, so that the per ton cost of the improvements is 
$0.000024 per ton-mile, estimated average distance 800 miles per ton. 

The total traffic which has moved over the Great Lakes since 1855 
is prorated over the principal commodities as follows: iron ore 
3,063,000,000 tons; coal 1,885,000,000 tons; limestone 464,000,000 
tons; and grain 591,000,000 tons. The remaining 1,300,000,000 tons 
would be allocated over many miscellaneous commodities for which 
no reliable data are available. 

Great Lakes transportation has directly benefited all our people. 
The iron ore transported over the Great Lakes constitutes about 90 
percent of the total iron ore necessary to the manufacture of the 
Nation’s steel. In other words, about 90 percent of the steel which 
our people have required since 1855, has been produced from iron ore 
mined in the Lake Superior region and transported over the Great 
Lakes. Limestone too is a basic commodity in the manufacture of 
steel and about 80 percent of the limestone moved in Great Lakes 

vessels is used by the steel industry. The bulk of the remainder of 
the limestone moved in Great Lakes vessels is used by the chemical 
industry, in the construction of highways and generally in the con- 
struction industry. 

Coal transported in Great Lakes vessels has been used for many 
purposes by our people. It is fuel for the railroads of the northwest 
and for the heating of homes of millions of people in the Great Lakes 
region and in the Western States. The industrial uses of coal are 
numerous, the steel, chemical and public utility industries being a 
few such users. 

The Great Lakes form an indispensable link in the movement of 
grain from the growing fields of the West to the milling and domestic 
consuming areas of the East and the exporting eastern seaboard ports. 
Great Lakes transportation has enabled the farmer to market his 
produce and the low cost of that transportation has permitted him, 
in no small measure, to sell his produce in foreign markets in competi- 
tion with the farmers of other countries. 

The Great Lakes area encloses the world’s greatest industrial empire. 
Low-cost transportation on the Great Lakes, achieved through 
specially designed vessels and use of the great natural highways, made 
possible the manufacture of steel from which springs a multitude of 
other industries too numerous to recount. Whether it be the cereal 
served to growing children, motor vehicles, structural steel, locomo- 
tives, or mac -hinery for the generation of electrical power, enjoyed by 
children and adults alike, in every corner of the United States, it 
will be found that, somewhere in the stage of its manufacture or dis- 
tribution, the article was formed from a commodity moved in a Great 
Lakes vessel. 

Equally important to our people is the contribution which the 
Great Lakes transportation has made to their national defense. Two 
world wars were successfully fought with implements and matériel 
made from iron ore, limestone, and other commodities transported 
over the Great Lakes. 

The hypothesis that expenditures of the United States for the 
improvement of our public navigable waters constitute a subsidy to 
water transportation is completely refuted in Great Lakes commerce. 
During the decade 1941—50 the United States expended $84,013,901 
on river and harbor improvements in those waters and Great Lakes 
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vessels transported 1,859,700,170 tons of commodities. The ratio of 
expenditures to traffic shows a cost of $0.000075 per ton mile. During 
the same decade Great Lakes vessels transported 885,262,324 tons of 
iron ore over a total distance of 752,000,000,000 miles for a total 
freight of about $0.0015 per ton mile. During the same decade the 
average freight rate of railroads in moving the iron ore from the mines 
to the loading ports and from the lower lake ports to the furnaces was 
about $0.01 per ton mile. 

There is a comparable difference in the rail and Great Lakes 
freight rates of other commodities. For all of the commodities moved 
during this decade, as part of our national commerce, the total 
difference between an all-rail freight and Great Lakes freight for the 
same distances would be approximately $10,000,000,000 or about 
$9,016,000,000 more than the expenditure for improvements. Does 
anyone believe that, if Great Lakes vessels freight rates had been the 
same as the all-rail rates, the people of the United States would have 
paid no more for the steel, cereals, and other commodities necessary to 
the civilian economy and to the national defense? The answer is 
emphatically in the negative. The irrefutable fact is that the savings 
in cost made possible by the great natural highways of the Great Lakes 
in their natural state and as they have been improved by the United 
States are enjoved by all our people. 

No mode of transportation has more largely benefited the ceonomy 
of our people or more effectively enabled them to preserve their 
liberties than Great Lakes transportation. That great system, 
renowned for its efficiency and the magnitude of its performance year 
after year, has grown and developed under a policy of Congress 
providing for the use and improvement of our public navigable waters 
by all of our people without charge. The history of Great Lakes 
transportation, the contribution which it has made to agriculture 
and industry, and the growth within the Great Lakes area of the 
world’s greatest industrial empire should be eloquent proof to any 
reasonable person that this national policy is sound beyond suc- 
cessful challenge. 

As to improvements, the sum of the policy is the investigations, sur- 
veys, and reports made by the United States engineers under existing 
law before the Congress has authorized or given its approval to any 
improvement project (83 U.S. C. A., see. 540). In conferring those 
responsibilities upon the Army engineers, the Congress did not say to 
the Chief of Engineers or the Board of Engineers that they should 
predicate their findings and make their recommendations according 
to the effect which the improvement would have upon any one mode 
of transportation or upon any one segment of our body politic. On 
the contrary, the Congress said they, among other things 
shall have in view the amount and character of commerce existing or reasonably 
prospective which will be benefited by the improvement, and the relation of the 
ultimate cost of such work, both as to eost of construction and maintenance, to 
the public commercial interests involved, and the publie necessity for the work 
and propriety of its construction, continuance, or maintenance at the expense of 
the United States. 


They also are required to give consideration to the 


special or local benefit which will accrue to localities affected by such improve- 
ment and a statement of general or national benefits, with reeommendations as 
to what local cooperation should be required, if any, on account of such special 
or loeal benefits (83 U.S. C. A., sees. 541, 547). 
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With the exceptions every function which the Interstate Commerce 
Commission would perform and every consideration which the Com- 
mission would be obliged to give under the provisions of S. 2744 are 
now exercised and weighed by the Chief of Engineers and the Board 
of Engineers in connection with their investigations. surveys, and re- 
ports made to the Congress under existing law. Their reports do not 
calculate the probable toll revenue upon improvements. Under our 
present national policy such a co isideration is not required. In that 
respect, the determination turns on the question whether or not a 
proposed improvement would be in the general public interest. If 
the answer is in the affirmative, the Congress would and should ap- 
prove it. If the determination shows that only special interests would 
be served, the Congress would and should disapprove the improve- 
ment. That profitable revenue would result from the project ought 
not to encourage use of public funds for special interests. 

Nor are the Army engineers required to give consideration, as this 
bill would make imperative, to the effect of an improvement upon the 
traffic and revenue of land carriers. Here again the interest of the 
general public prevails. Tt Seems reasonable to regard S. 2744 as a 
directive to the Commission to attach greater significance to the effect 
upon land transportation of any improvement than should be accorded 
all other considerations. If the effect were adverse to land transpor- 
tation, the probability is that. notwithstanding the magnitude of the 
benefit to the public generally, the improvement would receive an un- 
favorable report. 

In another respect, S. 2744 would be detrimental to the public 
interest. There are times When the national interest requires the 
expeditious completion of improvements. An Ulustration of such an 
improvement was the MacArthur lock constructed at the St. Mary’s 
Falls Canal during the early stages of World War Il. There was a 
critical need for this additional lock to enable the passage of the 
larger and newer vessels and to handle the tremendous commerce 
borne by Great Lakes vessels for the war effort. The investigation, 
hearings, and reports which the Interstate Commerce Commission 
would be obliged to conduct and make under S. 2744 would of neces- 
sity be time consuming. There would be inevitable delay which could 
seriously affect our national economy and our national defense. 

The improvements of the Great Lakes under our historic national 
policy are tributes to the wisdom of Congress and the competency of 
the Army engineers. The improvements have kept abreast of changes 
in the art and science of shipbuilding and navigation and the transition 
of Great Lakes commerce from schooners to modern mass bulk trans- 
portation. More than keeping pace, however, these improvements 
were forward looking. Mention need only be made of the improve- 
ments of the St. Mary’s and Detroit Rivers where, several years before 
World War T. Separate channels were constructed for up-bound and 
down-bound vessels. Those channels added tremendously to the 
efficiency of Great Lakes transportation and immeasurably to the 
safetv of navigation. Without those improvements Great Lakes 
vessels would not have been able to move the volume of iron ore and 
other commodities for the manufacture of matériel necessary to the 
prosecution of World War I or World War IT. 

Surely the Congress and the Armv engineers did not know, when 
these improvements were authorized, that they would be needed so 





1438 DOMESTIC LAND AND WATER TRANSPORTATION 


urgently in our national defense; and the probability is that, if their 
authorization had been predicated upon the limited considerations 
set forth in S. 2744, those improvements would not have been made. 
The vision of the Congress and the Army engineers, inspired by a 
policy which places the public interest above all other considerations, 
has been abundantly justified on the Great Lakes. There is no sound 
reason in the public interest for the vesting of any existing or new 
functions or responsibilities in more than one agency. 

It is clearly the will of Congress under existing law that no improve- 
ment should be authorized unless there is general benefit to the public 
or to all our people. Where an improvement would confer special 
benefit upon local interests, they are obliged to contribute their 
proportionate share of the cost. This policy has been meticulously 
pursued on the Great Lakes. Lake Carriers’ Association believes 
that without reservation every improvement which the Congress has 
authorized on the Great Lakes has benefited all our people. 

Evidence of benefit to land transportation is not lacking. The 
railroads, for instance, move iron ore from the mines to the loading 
ports at the head of the Lakes and transport the ore from unloading 
lower lake ports to the mills of the interior and seaboard. After 
the iron ore is manufactured into steel, its products are transported 
by railroads and trucks. The railroads transport coal to the Lake 
Erie ports where it is dumped in Great Lakes vessels and trans- 
ported to upper lake ports from which a large percentage of that coal 
is again transported by the railroads to the consuming areas. The 
railroads transport grain from the growing fields to the elevators at 
the upper lake ports and move it from the unloading ports to the mill- 
ing and consuming areas and seaboard ports for export. If all of the 


commodities moved by Great Lakes vessels were suddenly withdrawn 
from our national economy, the reduction in traffic of the railroads 
and the trucking industry would indeed be shocking. 


CONCLUSION 


If S. 2743 and S. 2744 were enacted into law and applied to the Great 
Lakes, Congress would completely destroy our historic national policy 
respecting the use and development of the navigable waters of the 
Great Lakes. Under these bills, such use and development would be 
regarded as part of a policy for the regulation of transportation and not 
solely as a means of stimulating trade and commerce in the general 
public interest. Enactment of these bills, or either of them, would 
vest some jurisdiction over the transportation of commodities in bulk 
on the Great Lakes in the Interstate Commerce Commission. Extend- 
ing the jurisdiction of the Commission in this manner would be 
unreasonable and arbitrary. Congress found no basis for that juris- 
diction in the enactment of the Transportation Act of 1940. At the 
present time all of the facts, on the basis of which Congress exempted 
such transportation from the provisions of the Interstate Commerce 
Act, exist with equal, if not greater, foree. The public does not seck 
now to bring that transportation within the provisions of the act 
No shipper or consignee is heard advocating such legislation and the 
vessel owners and operators themselves believe strongly that th 
efficiency of the industry and the interests of the public would be 
impaired by placing any phase of Great Lakes bulk transportation 
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under the jurisdiction of the Commission. Accordingly, it is respect 
fully submitted that the Congress should reject both of these bills. 

The Cuarrman. You have submitted a very interesting statement, 
well documented, and I want to commend you for it. That is the sort 
of testimony that our committee is very anxious to have for 
records. 

Mr. Jonnson. All I have, Mr. Chairman, is one of each of these 
charts. This large one is a general chart of the Great Lakes. 

The CuatrMan. We will not put them in the record. We will just 
keep them in our files. 

Mr. Jonnson. These smaller charts, one shows the lay-out of the 
canal there at Sault Ste. Marie, Mich., and Sault Ste. Marie, Ontario. 
The other shows the improvements in the St. Marys River that I 
spoke of, to the eastward of Neebish Island and to the westward of 
Neebish Island. The third one shows the improvements in the lower 
Detroit River, where again the down-bound vessels and up-bound 


vessels are separated, adding to the efficiency of the Great Lakes and 
to the safety of navigation. 


Thank you very much. 
The CHarrMan. We are very glad to have you. 
Mr. William E. Cleary. 


our 


STATEMENT OF WILLIAM E, CLEARY, GENERAL MANAGER AND 
CHIEF ADMINISTRATIVE OFFICER OF THE NEW YORK TOW 


BOAT EXCHANGE AND THE HARBOR CARRIERS OF THE PORT OF 
NEW YORK 


Mr. Curary. Mr. Chairman and gentlemen, my name is William 
E. Cleary. I am the general manager and chief administrative officer 
of the New York Tow Boat Exchange and occupy a similar position 
with the Harbor Carriers of the Port of New York, representing over 
100 companies owning and operating in excess of 1,400 shallow-draft 
freight vessels on which are employed somewhere in the neighborhood 
of 5,000 men. 

The New York Tow Boat Exchange, founded in 1917, is a marine 
trade association composed of member firms operating non-self- 
propelled freight vessels such as barges, scows, lighters, floating 
derricks, and nee oil tankers on the waters of New York 
Harbor, Long Island Sound, the Hudson River, the New York State 
Barge Canal system and all other navigable rivers, streams, lakes, 
bays, and improved inland waterways contiguous thereto. 

1 am also the regional representative of region 5 of the American 
Waterways Operators, Inc., the Nation-wide association of tug and 
barge operators. Region 5 of this organization has its headquarters 
in New York City, but in se ope it comprises all inland waterways 
on the North Atlantic coast from north of Baltimore to the Cana- 
dian border and westward on the New York State Barge Canal 
system to Buffalo and Oswego. However, for the purpose of my 
testimony here today, I feel that the gentlemen of the committee 
should consider only my representation ‘of the New York Tow Boat 
Exchange and the Harbor Carriers of the Port of New York, because 
the American W aterways Operators, Inc., will have been represented 
here most ably by Mr. Chester C. Thompson, president, who presents 
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the views of the American Waterways Operators, Inc., from a Nation- 
wide standpoint, rather than from the standpoint of just one local 
geographical region such as region 5. 

Speaking therefor only on behalf of the New York Tow Boat 
Exchange and the Harbor Carriers of the Port of New York, I wish to 
formally record their strong opposition to S. 2743, or any similar 
legislation. 

For the purpose of the establishment of my qualifications to speak 
on this subject, I respectfully submit the fact that until my compara- 
tively recent appointment to the marine trade ¢ association posts | now 

occupy, my entire business career of almost 25 vears was devoted to 
- the practical aspects, at the managerial level, oe the operation of both 
self-propelled and non-self-propelled vessels in the areas referred to. 

In addition, the history of the background of canal and inland- 
waterway transportation, with its manifold benefits to shippers and 
consumers, was an integral part of a priceless heritage inculcated in 
me from my earliest days by my late grandfather, former United 
States Representative W. E. Cleary, who represented the old Eighth 
New York District in the House from 1918 to 1928, during most of 
which time he sat on the Rivers and Harbors Committee in fitting 
recognition of his position as a pioneer and acknowledged expert on 
coastal and inland-waterway transportation. 

This is only cited to show that I truly received at first-hand, a vivid 
word picture, which shall always remain with me, of the early develop- 
ment of the great industrial areas along the banks of the rivers and 
other inland waterways of the northeastern part of our country from 
one who had actually been a part of this activity, and who had seen 
with his own eyes tiny communities grow and prosper in the wake of 
the advent of cheap water transportation in regions either still un- 
touched by the network of the railroads, or in areas where monopolistic 
rate-fixing practices had put a blight upon the development of fledgling 
manufacturing and industrial districts. 

To generalize, we should like to make the rather obvious point that, 
fortunately, for the growth of our country, the declared policy of 
Congress since the founding of our Nation has been that the waterways 
shall remain forever free—broad highways of commerce bringing 
the blessing of cheap transportation of basic commodities so necessary 
for the economic expansion of industry and the health, comfort, and 
prosperity of all of the people. 

The effect of legislation such as S. 2743 or any similar bill designed 
to impose user charges on the inland waterways of the United States 
would be in direct contravention to the sound basic thinking of ou! 
founding fathers and their worthy successors, and | am hope ful that a 
consistently similar position will be taken by the estimable body before 
which I am today privileged to appear. 

We are well aware that this honorable committee has been provided 
with exhaustive statistical data by other opponents of this legislation, 
showing the disastrous effects on established industry which would be 
brought about by the imposition of these unwarranted and discrimina- 
tory levies and I am not going to burden the record with reams o! 
repetitious figures. However, it might be pertinent to state that | 
have very closely examined other statements prepared in opposition to 
this bill, such as that prepared by Mr. Chester C. Thompson, president 
of American Waterways Operators, Inc., and it is my considered 
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opinion that the facts and figures presented therein accurately set 
forth the statistical background in connection with this problem. 

We are further well aware of the fact that the constitutional flaws 
which are so glaringly apparent in this ill-advised and destructive 
legislation have been the subject of thorough exploration by com- 
petent legal minds which have appeared ‘before this committee. 
Therefore, I shall not, as a layman, attempt to embellish an already 
impressive record established by the legal talent arrayed in opposition 
to this bill, except to say that it seems quite clear that the Congress 
of the United States has quite consistently, quite unwaveringly, and 
quite unerringly followed, up to now, the guideposts as set up in the 
Constitution concerning the freedom of our waterways, as more 
particularly set forth by Congress in the original rivers and harbor act 
and its amendments 

Therefore we shall content ourselves with resting our case on a 
general restatement of the broad, over-all, and immeasurable benefits 
that have accrued to the citizens of this great country * * * a 
country made great to a very considerable extent by the vision and 
foresight of those pioneers in the field of inland waterway transporta- 
tion who fought ceaselessly against the ‘“‘special interests’? who have 
unrelentingly sought to bloc k the de velopment of navigation on our 
rivers and streams. 

Prosperity and growth has followed development of our waterways 
just as day follows night. Regard the vast industrial areas clustered 
on the banks of our rivers, canals, and other waterways. Observe 
the fact that there are only four large cities in this entire country 
which are not located on the shores of a navigable waterway. 

This legislation, besides being clearly contrary to public policy, is 
also very clearly discriminatory. In fact, it is doubly discriminatory, 
in that it not only mitigates against water transportation in general, 
but more particularly because of the fact that certain selected areas 
are made exempt from the terms of the bill, thus creating potential 
economic ghettos in the unexempted territories where the special 
interests, who are obv iously sponsoring this legislation, would be free 
to adjust their hitherto highly competitive freight rates to the detri- 
ment of the consumer, while still being utterly uninhibited by legisla- 
tive regulation in other areas where they themselves maintain and 
operate vast flotillas of tugs, barges, lighters, and scows in a highly 
profitable accessorial service. 

So, while it is admittedly true that a fairly large proportion of the 
operations of the members of the marine towing and transportation 
associations which I represent would probably not now be too seri- 
ously affected by this legislation, as it is presently written, because of 
the harbor exemption, for us to accept the exemption as a quid pro 
quo in return for the yielding of our age-old rights would be folly. 

Even though our people use New York as a home port, so to speak, 
their present and future operations might well be adversely affected 
by any modification or amendment of this legislation and they are 
fully alert to the divide and conquer implications rather transparently 
evident in this bill. 

Regardless of any representations which might be made to the 
effect that the marine operators of the Northeastern Coastal States 
would not be affected, the associations which I represent feel that 
this legislation is definitely not in the public interest and would be 
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destructive of the system of free enterprise and free competition which 
made this country the great Nation that it is. 

We therefore earnestly and respectfully urge that S. 2743, or any 
similar legislation, be not enacted. 

Mr. Chairman, I thank you very kindly. 

The CuatrMan. That isa very good statement, Mr. Cleary. Thank 
you for coming here. 

The following statements will be made part of the record. 

(The statements referred to are as follows:) 


STATEMENT OF Davip MATHEWS, JR., SECRETARY-TREASURER, THE PITTSBURGH 
Coat ExcHANGE 


Tue PirrspurGH CoaL EXCHANGE, 
Pittsburgh, Pa., April 4, 1952. 
CHAIRMAN, COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
United States Senate, Washington, D. C. 

Dear Sir: The attached statement in opposition to 8. 2743 is presented by the 
undersigned on behalf of the Pittsburgh Coal Exchange, which was organized in 
1870 and consists of the leading steel, coal, sand, and gravel producers and barge 
line listed under members on this letterhead. 

We represent common, contract, and private carriers by water who handle some 
40 million tons of waterways commerce annually in the Pittsburgh district. The 
proposed legislation would have a very serious effect upon this traffic and we 
present the enclosed statement for your earnest consideration. 

Sincerely yours, 
Daviv Matuews, Jr., Secretary. 


The Pittsburgh Coal Exchange desires to go on record before the Congress of 
the United States in opposition to S. 2743 on the basis that the proposed legislation 
would be disastrous to transportation on the inland rivers and would disrupt the 
entire economy of the midcontinent area of the United States. 

The users charge, not otherwise described or explained in the bill, constitutes a 
discriminatory tax aimed against one particular mode of transportation to its 
detriment and to the advantage of all other competing transportation media. It 
is unfair by its very nature in that it taxes only one use of water, that of commercial 
transportation, and ignores all other uses of waterways. The industrial use of the 
waters of the rivers in the Pittsburgh area, for example, far outweighs the impor 
tance of the rivers to commerce. More than a ton of water is required to make a 
ton of steel.. The entire volume of the Monongahela River is used over and over 
again seven times eath day as its flows from McKeesport to Pittsburgh by the 
various mills and factories along the river. One plant on the Ohio River uses 
more water each day than the entire city of Pittsburgh. S. 2743 does not propose 
a users tax for this tvpe of water use. 

The most devastating result of the proposed tax would be its far-reaching effect 
upon the industrial economy of the inland valleys. The 23 leading cities in popula 
tion and industry are located upon navigable waterways. It is not happenstance 
that they located there. The key to successful industrial growth lies in the 
economic distribution of your products to market. The heaviest concentration 
of basic industry in the world lies along the banks of the Monongahela River in 
the Pittsburgh area. They located there because there was a stable controlled 
supply of water for industrial use and because they could bring in raw materials 
and ship out their finished products by economical waterways transportation 
The huge steel mills in this valley are fed with coal by river barge. Their plants 
and operations are so designed as to be entirely dependent upon such service 
One plant alone, at Clairton, Pa., uses 35,000 tons of coal per day, all of which 
must come to it by barge. It would be impossible to handle this tonnage by using 
700 loaded railroad cars and 700 empty cars each day in a single plant. To put 
a tax upon the use of the river for such an operation would be a serious blow to its 
economical welfare. 

Metallurgical coal supplies in the lower valley are rapidly being exhausted 
It has become necessary to go into the upper reaches of the river in the Morgan 
town-Fairmont area of West Virginia to bring this type coal to Pittsburgh. I! 
must be brought by water. The railroads in the area cannot begin to cope with 
the necessities of the industry. The mills are not equipped to handle the enor 
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mous number of railroad cars required to move such tonnage, even if so many cars 
would be available. To put a tax upon such use of the river would sharply 
increase the cost of bringing in the raw materials necessary to the manufacture of 
steel products, 

It would have an equally disastrous effect upon the distribution of finished steel 
procuvets. Fach yeer milliers of ters of steel products are shipped south from 
Pittsburgh by water. Pipe for the oil fields of the South and Southwest is one of 
the leading products of the steel industry in Pittsburgh. The economy ot water 
transportation makes it possible for the steel industry to market pipe in the oil 
fields. It is the only way Pittsburgh producers can compete with producers from 
other areas. To tax the use of waterways would destroy that market for Pitts- 
burgh steel. Steel sheets are sent to Cincinnati, Ohio, and to Evansville, Ind., 
and to Memphis, Tenn., by barge and they come back to Pittsburgh by barge in 
the form of stoves and refrigerators and metal furniture. To tax the use of rivers 
would destroy this reciprocity of trade. 

The petroleum industry would also be seriously affected by a user charge on the 
rivers. Millions upon millions of gallons of gasoline and oil are brought by river 
barge from ports in the deep South to the very headwaters of the Monongahela 
River each year. Were it not for the economy of river transportation the gasoline 
in the tanks of the automobiles in Pittsburgh and Morgantown, for example, 
would cost several cents more per gallon. 

The same thing applies to the coal-mining industry. There are literally hun- 
dreds of coal tipples along the rivers which load coal directly into barges by which 
it is either delivered to the customer or to a river-rail terminal where it is trans- 
ferred for inland shipping. During World War II and shortly thereafter miners 
who worked in the upper Monongahela Valley actually had to be laid off work 
because of the railroad-car shortage. Representatives of the United Mine 
Workers testified to this at War Department hearings and urged the moderniza- 
tion of the upper river to assure them a full workweek. 

The very same economic disruptions outlined above would affect every indus- 
trial city along the inland rivers and, therefore the Pittsburgh Coal Exchange 
urges that S. 2743 be defeated because it is discriminatory, it proposes a nuisance 
tax and it would seriously affect the economy of the entire country. 


—_—_—_———— 


STATEMENT OF W. H. GRIFFITH, SECRETARY AND BusINess MANAGER, NATIONAI 
ORGANIZATION Masters, Mates aNnp PiLots or America, Loca 25 


“v0 


My name is W. H. Griffith, secretary and business manager of the National 
Organization Masters, Mates, and Pilots of America, Local 25, affiliated with 
the American Federation of Labor with headquarters in Pittsburgh, Pa. 

Our organization wishes to urge the defeat of the legislation proposed in 8. 2743 
because it would be detrimental to the welfare of our membership. 

Harbor 25, as our organization is known, represents 350 men who are employed 
by 16 barge lines. These men are licensed deck officers of river towboats, who 
derive their livelihood from the transportation of raw materials and finished 
products by barge to and from all points on the Mississippi River system. Dur- 
ing World War IT our men also piloted literally thousands of war ships from 
inland river ports to the seacoast for the Armed Forces. 

The welfare of our membership depends upon the prosperity of the river trans- 
portation companies and the industries which use the rivers for trade and com- 
merce. We believe the legislation of a user charge upon commercial river trans- 
portation will seriously injure both the transportation system and the industries 
which use it, and will result in injury to our men who are employed on the rivers. 

We fail to understand the motive behind the legislation unless it is designed 
for the very purpose of destroying the industry in which we are employed. If 
it is for the purpose of raising tax money for the Federal Treasury, we do not 
understand why river traffic is singled out for a tax while 95 percent of the total 
traffic in the counry is excluded from the bill. We can see no other necessity 
for the legislation. 

While we are primarily a labor union, Harbor 25 was chartered in 1892, for 
the sole purpose at that time of banding together whose who were employed as 
merchant marine officers on the rivers to help improve and develop the rivers 
for trade and commerce. We believe that the canalization of the rivers by a 
system of locks and dams has more than justified the necessary expenditures in 
benefits to the public and in the prosperity which has come to the cities along 
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the rivers. We believe also that those river improvements have been invalu- 
able in time of war. 

The railroads failed miserably during every national emergency in attempting 
to handle the huge load of war traffic. After World War I the Federal Gov- 
ernment saw the necessity of pioneering in river transportation so that an ade- 
quate and integrated system of transportation could be developed for this country. 
We believe that river transportation has proved itself in both peace and war and 
we are proud of our record. The user charge in 8S. 2743 will disrupt our transpor- 
tation system and will cause hardship to those employed in river commerce. 
We urge it be defeated. 


STATEMENT OF Epwarp L. McCLaNnanwaNn, TRIANGLE Tow1no Co., 
MAYSVILLe, Ky. 


I respectfully submit the following statement to the Senate Committee on 
Interstate and Foreign Commerce. 

Iam head of Triangle Towing Co., Maysville, Ky., a small company engaged 
in the transportation of petroleum products by barge on the Obio River. As a 
small operator we perform services that are essential to industry as a whole and 
important to the larger barge lines and railroads. There are a great many small 
operators engaged in the towing industry, and are a representative cross section 
of the small-business men of this Nation. Most of us have our entire financial 
assets involved in our equipment. 

The passage of Senate bill 2743 would mean our financial ruin, even in many 
cases to the extent of losing our homes. Our boats would literally be ‘‘junk’’ 
and would only bring scrap prices. This would be true inasmuch as there would 
soon be a complete absence of work for our equipment to do, The increased costs 
would drive our shippers to pipelines as rapidly as they could be built. The 
imposition of a users charge would foree river transportation costs far above 
pipeline costs, and we could no longer hope to hold our business 

Senaie bill 2743 places the burden of paving for improvements to the inland 
waterways on a small segment of industry, wher in truth all industry and the 
general public has benefited greatly from these improvements by flood control, 
water supplies for cities, and lower transportation costs, resulting in lower com- 
modity prices to the consumer. 

I feel that this legislation is designed to destroy a vital cog in our transportation 
system, a cog which we could ill afford to los» in the face of world rearmament, 
when every effort should be bent toward our national defense and economic 
welfare. I believe I may safely staje that the bulk transportation of petroleum 
products, and many other commodities, is a necessary factor in the economic 
health of the industry of this Nation. 

Inasmuch as it bas been universally recognized that small business is the back- 
bone of our national economy, and it has been the policy of the legislative branches 
of ovr Government to pass legislation favorable to small business, it is obvious 
that the passage of Senate bill 2743 would constitute a complete reversal of at 
accepted policy. I cannot conceive of Congress, especially at this time, advocating 
anv legislation that would place an unnecessary burden on small business. 

In conelusion, I wish to state that I believe the passage of Senate bill 2743 
would result in the financial ruin of my company and hundreds of other small- 
business men in a like position. I further believe this legislation to be discrimina- 
tory, unjust, and unwarranted. 


Letrer From Harry B. Dyer, PrREsIDENT, NASHVILLE BripGe, Co. 
NASHVILLE, TENN. 


Marcu 31, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

DEAR SENATOR JOHNSON: I have reference to Senate bill 2743, which proposes 
user charges or tolls on the inland waterways. 

I want to express my opposition to this bill on the following grounds: 

(a) The bill proposes to exclude from such taxes the Great Lakes and all sea- 
coast harbors and to apply the charge only to inland waterways. Such a plan 
would be highly discriminatory; and, for that reason, it would be completely 
unfair. 
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(b) The people of the United States are now getting the benefit of low-cost 
water transportation; and, although the river improvements are tax-supported, 
it will require less over-all funds to handle the improvements in this manner 
since, if a user charge was established, it would require more public employees to 
administer this charge and more public funds would be siphoned off for more 
public employees; and, therefore, the total over-all cost to the public would be 
greater. 

(c) From the birth of this Nation, we the people have considered that our 
waterways were free for the use of all; and we do not want to lose this freedom, 
which we consider one of our inalienable rights. 

(d) The full development of all of our inland rivers can have so many addi- 
tional advantages besides the navigation features that it would never be possible 
to fairly determine what benefits should be attributed to each of these features. 
For instance, the flood-control features of many of our rive> projects would have 
incalculable benefits; and the recreational features, which are developing along 
many of the impounded reservoirs, are providing a huge and profitable business 
in many States. The hydroelectric power which can be developed at many 
river dams is becoming more and more important as the cost of coal becomes 
higher and higher. 

(e) Many of our largest industrial areas have been developed through the use 
of economical water transportation, and to change our present system would 
throw this country into an industrial upheaval from which we might not recover. 

Trusting that my views on this matter will receive fair consideration by your 
committee, | am 

Yours verv truly, 
Harry B. Dyer. 


STATEMENT OF J. D. BEELER, Vick PRESIDENT AND GENERAL MANAGER, MEAD 
JOHNSON TERMINAL Corp., EVANSVILLE, IND. 


This facility, built in 1929 at a cost of more than a half million dollars, was 
financed by its founder, Fdward Mead Johnson, on the assurance given by the 
Congress of the United States as stated in the Transvortation Act of 1920, that 
its policy was to ‘** * * promote, encourage, and develop water transporta- 
tion, service, and facilities in connection with the commerce of the United 
States, and to foster and preserve in full vigor both rail and water transporta- 
tion * * *’ and by article 1, section 9, clause 6 of the Constitution of the 
United States whic states that ‘No preference shall be given by anv regulation of 
commerce or revenue to the ports of one State over those of another, nor shall 
vessels, bound to or from one State be obliged to enter, clear, or pay duties to 
another.”’ 

Historically the fixing of tolls on navigable waterways has been clearly against 
all policy; witness the Rivers and Harbors Act of 1884, amended by the act of 
March 3, 1909, which provides ‘‘No tolls or onerating charges whatever shall be 
levied upon or collected from any vessel, dredge, or other watercraft for passing 
through any loek, canal, canalized river, or other work for the use and benefit of 
navigation, now belonging to the United States or that may be hereafter acquired 
or constructed.” 

Our opinion is that the enactment of this bill would be unconstitutional, 
because it would give preference to Great Lakes ports and ‘“‘such portion of any 
improved inland waterway as is used regularly and to a substantial extent bv 
oceangoing vessels engaged in foreign commerce.” * It would likewise give prefer- 
ence to one port versus another port because on a ‘‘user charge” basis the cost at 
one port would be very different from the cost at a more distant port, hence 
creating prejudice to the more distant nort. 

It would cause very serious dislocation of industry and population now con- 
centrated along the inland rivers, and death-dealing losses to facilities such as 
ours, all of which has been developed in reliance on stated and declared Federal 
poliey. 

The bill, if enacted, would place the entire burden of the cost of improvements, 
made for the general welfare of the people as a whole, on the commercial users 
of the inland waterways: definitely an unfair burden that could only mean the 
drving up of commercial navigation. If tolls are proper on inland waterwavs 
then why shouldn’t private vacht or boat owners or anvone using the rivers he 
likewise subject to them? On the same theory the farmers should pay for the 
soil-conservation program, the lumber industrv for the reforestation program, et 
cetera. uch consicerations are clearly an extreme reversal of policy. 
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This bill is contrary to the interests of national defense, because basically it 
is designed to eliminate water carriers, obviously in favor of the railroads. The 
additional costs of doing business that would be imposed on commercial inland 
water carriers would put such carriers out of business. The record shows the 
remarkable contribution made by these carriers in World War II, where they 
aided the railroads in carrving a tonnage that the rails themselves could not 
handle; additionally, actually several thousand militarv vessels, built in inland 
river vards, moved on the inland waterway system to tne defense of this country 
The value of these improved inland waterways to national defense alone is worth 
every cent that bas been spent on them, and since the taxpayers of this country 
have already paid the past bill, it does not appear to us necessary to make them 
pav again. 

We respectfully and vigorously urge that Senate bill No. 2743 be defeated 


STATEMENT OF WALTER G. HouGLanp, JR., PRESIDENT, WALTER G. HOUGLAND, 
Inc., WILMINGTON, DEL. 
APRIL 1, 1952. 
The Honorable Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Str: We enclose a statement which expresses our opposition to the 
favorable approval by your committee of Senate bill 2743. 

This bill proposes the imposing of tolls upon commercial vessels operating upon 
some of the inland waterways of the United States. We believe the premises upon 
which this bill is based are untenable, and we urgently request your serious con- 
sideration of our reasons for this belief. 

Thanking vou for vour attention to this matter, we are, 

Very truly yours, 
Watrer G. Hovaiann, INe., 
Water G. HovanHianp, Jr., President. 


We are opposed to the approval of Senate bill 2743 and submit the following 
statement as the basis for opposing it: 

We believe that the system of free enterprise is the foundation of our Nation’s 
strength and is the only positive way of assuring the continuance of a democratic 
way of life. 

Of the many natural resources given to us in the development of this Natio 
few, if anv, have been as widely used, at comparatively small cost, as our system of 
inland waterways. Stretching from Pennsylvania to Montana and from the Gulf 
of Mexico almost to the Canadian border with tributaries connecting with the 
Great Lakes and piercing large hinterlands, they provided natural avenues for 
exploration and colonization. They have now been developed into great thorough- 
fares of commeree and are depended upon by much of industry and by a larg 
part of our population as a cheap source of supply and means of distributior 

It is now proposed, by means of this bill, that improvements aiding navigatio: 
on the inland waterways be made ‘‘self-supporting’’ and, if possible, ‘‘self-liqu 
dating’ by imposing user charges upon commercial vessels which operate upor 
them. Beyond doubt, this legislation is inspired by the railroads and their 
affiliated groups and organizations, and it is aimed at only one segment of water 
transportation. 

Proponents of this bill (notably Mr. Gregory 8. Prince, assistant general counse! 
of the Association of American Railroads) contend that it has as its primary pur 
pose the promotion of fair and equitable competition between water carriers and 
the railroads “in further effectuation of our national transportation policy 
Further, they say that coastal harbors and channels are used by the railroads a1 
so no competitive advantage exists. Thirdly, they exclude the Great Lakes and 
their connecting channels by saying that other forms of transportation are not ir 
competition for the bulk of the traffic handled there by water carriers, and that no 
substantial effect on the competitive situation would result from user charges 
because a comparatively small expenditure has been made upon improvements 
there. 

In rebuttal, we wish to state that it is our belief that our national policy has 
alwavs been that our natural resources should be developed, so as to assure thi 
greatest good for the greatest number of people. Indeed the Wheeler-Lea 
Transportation Act of 1940 states: “The regulation of all modes of transporta- 
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tion shall be administered so as to recognize and preserve the inherent advantages 
of each, to promote adequate, economical, and efficient service * * *, 

We strenuously object to anv leveling off of a competitive situation by such an 
artificial means as this bill. We believe that it could lead only to the curtailment, 
or even destruction, of one method of transportation and that it steps squarely 
in the direction of reestablishing a railroad monopoly. 

In excluding seacoast harbors and channels from this bill, the railroads acknowl- 
edge that water transportation is cheap transportation and that 
of it whenever possible. 

As to Mr. Prince’s statement in support of excluding the Great Lakes and their 
connecting channels from the provisions of this act, all of the principal com- 
modities carried in bulk upon those waters are susceptible to other means of 
transportation and no doubt would be carried by other means if it 
ically feasible to do so. Further, 11, as he says, there is merit in imposing user 
charges upon commercial vessels operating upon the inland waters, then there 
can be no point in not imposing them upon all such vessels upon all of the inland 
waters. His statement that no substantial effect would be 
the tolls would be small is not persuasive. 

We wish now to bring forward several facts which support 
to this legislation. 

It is proposed to vest the Interstate Commerce Commission with the authorit, 
to prescribe the charge which would be imposed for the use of 
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each improved 
inland waterway by commercial vessels and to subdivide waterways into sections 
so that different charges might be in effect upon different portions of the same 
waterway. 

We object to this upon the ground that this agency, apparently already “rail- 
road minded” and already having the power to increase rail freight rates, would 
hereby be empowered to increase water carrier costs. This situation would be 
unfair and would impose unnecessary penalties upon water carriers and upon 
those who ship by water. 

It is proposed to withhold further "Federal funds in the lance and 
operation of any improved inland waterway which proves to be incapable of 
producing sufficient tolls from user charges to meet the costs of its maintenance 
and operation. This means that maintenance and operating personnel would 
be removed trom the structures which exist along those waterways (Almost all 
of the dams which are used for navigation have movable parts which can be 
adjusted so as to control the flow of water which passes over or through the dam. 
Many of them can be regulated to such an exte te that, in time of flood, great 
damage to property can be prevented. 

We believe that, rather than abandoning them because « 
the public interest would be served better by replacing some of the antiquated 
structures along some of the waterways by a system of modern “high”’ 
which are much better adapted to flood control and to the production of 

We believe it would be a mistake to withhold Federal funds from the develop- 
ment of any navigable waterway because of an apparent small volume of traffic 
Our expanding economy has produced many phenomena and during the last 
decade we have seen large concentrations of industry 
or even thought of, before. 

Hundreds of plants and facilities have been and are being built at locations 
accessible to river transportation. They were so located because their builders 
anticipated the use of low-cost water transportation for raw materials, fuel, and 
in many cases, finished products and contemplated that this low-cost transporta- 
tion would continue to be available to them. The imposition of user charges 
upon commercial vessels will deny these shippers of the benefits of this low-cost 
service. 

The enactment of this bill will definitely increase the cost of all inland water 
transport services, and because of the close relationship between water and rail 
freight rates, it will substantially increase the cost of all shipping. As an instance 
the railroads have applied for lower rates in carrying sulfur from Louisiana and 
Texas to the Great Takes, giving competition with water carriers and water- 
rail carriers as grounds for relief. The imposition and collection of these tolls 
would substantiallv increase water carrier rates and we can only believe that the 
railroads would then be allowed to increase their rates proportionately, 
increasing the cost of this vital commodity to all users. Many other 
could be cited in similar fashion. 

We leave it to others to argue the constitutional and legal aspects of this bill. 
We summarize our case in opposition to this bill by repeating that it is our belief 


f lack of toll revenue, 


dams 


y wer 
pow ! 


spring up where none was, 


thereby 
instances 





1448 DOMESTIC LAND AND WATER TRANSPORTATION 


that it is long-established national policy that navigation upon the inland waters 
shall be free. We know that large segments of industry depend upon low-cost 
water transportation for material, fuel, and as a means of distribution and we are 
convinced that establishing waterway tolls could only lead to the disruption of 
the economy of the States served by the inland waters. 

We most urgently request that the fullest consideration be given to the facts set 
forth here and to all other statements which will be presented to you in opposition 
to this legislation to the end that this ruinous principle shall not become public law 


STATEMENT OF W. Y. WILDMAN ON BEHALF OF THE ILLINOIS RIVER CARRIERS 
ASSOCIATION 


My name is W. Y. Wildman and the statement I am about to make is on behalf 
of the Illinois River Carriers’ Association, a voluntary, nonprofit association 
organized for the purpose of promoting and developing transportation on thx 
Illincis waterway. Its membership consists of some 12 commercial carriers b) 
water of all types: common, contract, and private. One shipbuilding company 
isalsoamember. A number of the barge lines that are members of this associatio: 
operate not only on the Illinois waterway system, which roughly ineludes the chan 
nels between Chicago, including the Calumet-Sag area, and St. Louis, but i: 
addition operate on other segments of the inland waterway system, including the 
upper and lower Mississippi, the Ohio, Kanawha, Cumberland, Tennessee Rivers 
and the Gulf-Intracoastal Canal. I was authorized and requested to present thi- 
statement to your committee in opposition to S. 2743 at a meeting of the associa 
tion held in Chicago on March 27, 1952. 

I am a commerce attorney and transportation consultant and have had nearl) 
40 years’ experience in dealing with transportation problems. During the past 
6 or 7 years, much of my work has dealt with the matter of freight rates and 
particularly with the effect of the freight rates for rail application on the mov: 
ment of freight by barge. It is the belief of the members of the Illinois Water 
Carriers’ Association that it would be helpful if your committee, in their delibera 
tions of the bill here under consideration, could have information on recent prac 
tices of the rail lines in their efforts to meet water competition. My statement 
will be confined primarily to that particular issue. 

In an apparent effort to regain as far as might be possible that monopoly of t! 
country’s transportation which they enjoyed but a few decades ago, the rail car 
riers have made an intensified effort in recent years, through revisions in their 
rates, to drive the barge lines of this country out of business. We feel that t! 
pending bill is being supported so ardently by the rail carriers solely with tha 
objective in mind. The barge lines, particularly during the past 3 years, have be: 
subjected to continuous attacks by the rail carriers through the publication of 
substantially reduced rates on selected commodities from and to specific point 
where there is a present or prospective movement by water. The barge lines ar 
particularly vulnerable to this sort of an attack by reason of the relatively fi 
commodities they transport and the small number of customers they serve. Wh: 
such reduced rail rates are published, they are permitted to go into effect aut 
matically unless the Interstate Commerce Commission, under powers granted 
by section 15 (7) of the Interstate Commerce Act, suspends the operation of su 
schedules, pending an investigation as to their propriety. Except in rare cases 
the Commission does not exercise its power of suspension on its own motion bu 
solely upon the showing made in such protests as may be filed by some aggriev: 
party or parties. 

In the short period of the last 214 years, the rail carriers made between 40 and 50) 
of these point-to-point rate reductions to meet water competition which were of 
sufficient moment to the barge-line interests in the Mississippi Valley area to war 
rant the filing of protests and applications for suspension with the Commission 
I personally prepared and filed nearly all of these protests and consequently an 
quite familiar with what they involved. The commodities involved included iro: 
and steel articles, ore, sugar, coal, sulfur, fertilizer material, aluminum, scrap iro! 
and numerous other articles. The actual reductions in the rates proposed ranged 
from 90 cents to as much as $11.70 a ton and percentage-wise ranged from 6.! 
percent up to 59.0 percent. The total tonnage involved amounted to something 
in the neighborhood of 1,000,000 tons. While the acquisition of this amount o! 
additional tonnage would mean but little to the rail carriers, its loss to the barg: 
lines would have spelled ruination for those most directly affected. Fortunate!) 
however, in most instances the Commission, following the filing of protests and 
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after hearing, found the proposed reductions would be violative of the provisions 
of the Interstate Commerce Act and the national transportation policy and did not 
permit them to go into effect. 

Since June of 1946, the Interstate Commerce Commission has granted the rail 
lines substantial increases in rates in four separate proceedings, commonly known 
as Ex parte Nos. 162, 166, 168, and 175. In the first two of these proceedings, 
the increases sought by the rail lines on those commodities moving in heavy vol- 
ume by water were increased in substantially lesser amounts than were commodi- 
ties not ordinarily so handled. An application for still further increases in the last 
named case, Ex parte 175, over and above those already granted on an interim 
basis, is now pending before the Commission and a decision is expected in the near 
future. The increased revenues accruing to the rail lines as a result of these de- 
cisions has provided a war chest for the rail lines that has permitted their making 
these substantial reductions in rates where competitive forms of transportation are 
encountered. If these reductions had been permitted to take effect, it would have 
had an almost imperceptible effect on their total earnings but, nevertheless, it 
would have been a devastating blow to the barging industry which by its very 
nature is extremely limited in the customers it can serve and the commodities it 
ean handle. This would be true whether the business be lost to the water carriers 
or should corresponding reductions in the rates for barge application be published. 

In the establishment of these low, competitive rail rates, little if any attention 
has been paid to the cost of the service. Seldom, if ever, do such rates reflect 
fully distributed costs as ascertained by the Interstate Commerce Commission, 
and, in many instances, they are even below out-of-pocket costs. It seems to be 
the accepted theory of the proponent rail lines that regardless of the ability of the 
water earriers to transport the freight at their normal rates at a profit, they, the 
rail lines have the perfect right to readjust their rates on selected commodities, 
moving between selected points, on just as low a level as they desire, the only 
limiting factor being that such rates yield as much as one penny over and above 
the theoretical out-of-pocket costs. This theory of rate making has resulted in a 
discriminatory rate structure that is wholly unreconcilable. 

As long as twenty years or more ago, the Interstate Commerce Commission ex- 
pressed the view that rates yielding as low as 6 mills per ton-mile approached the 
zone of minimum reasonableness and frequently condemned rates if the yield were 
below that level. Since that time, railroad costs have more than doubled and yet 
many rates are still being proposed that vield 6 mills per ton-mile and even less 
where water competition is a factor. Still, when the maximum reasonableness of 
rates is involved, rates vielding two, three, and four times such earnings are urged 
by the rail lines as necessary by reason of their ever-increasing costs of operation. 
The maintenance of this dual standard of rate-making simply means that the ship- 
per in the hinterland must make up the losses in revenue resulting from the mainte- 
nance of a subnormal level in the area where water competition is encountered. In 
a majority of these proposals of the rail lines to meet water competition, the rates 
are published subject to relief being granted from the provisions of the long- and 
short-haul clause of section 4 of the Interstate Commerce Act. That is to say, 
the rates proposed from or to directly intermediate points, which are generally 
continued on a normal basis, exceed the rates from or to the more distant point 
where the water competition is encountered. 

This has produced some rather anamolous results. To illustrate, in the fall of 
1950, the rail carriers, in a purported effort to meet water competition, published 
tariffs carrying reduced rates on sugar from all sections of the country to Chicago, 
St. Louis, and other midwestern river cities in the amount of 10 cents per 100 
pounds. The rate then proposed from Las Animas, Colo., a sugar-producing 
point, to Fort Madison, Iowa, a consuming point on the Mississippi River, was 
65 cents per 100 pounds for a haul of 740 miles. To Coolidge, Kans., a directly 

itermediate point where the haul from Las Animas was but 67 miles, or less than 

10 percent of the distance to Fort Madison, a rate of 69 cents per 100 pounds or 
. 5 cents per 100 pounds over the Fort Madison rate was proposed. Thousands of 
| irot milar situations could be cited. Incidentally, it was shown in the hearing in this 
iror proceeding involving sugar that if the reduction in rates proposed by the rail lines 
nged were permitted to go into effect, the railroads would lose upward of a million dol- 
n 6.1 lars annually even if they took every pound of business away from the water car- 
thing riers. Obviously, the effect on the barge lines under the carriers’ proposal would 
nt of have been ruinous. Fortunately, however, the Commission refused to permit 
bare the rates to take effect. 
atel) I have recited these practices of the rail lines in recent vears in meeting water 
Ss an competition primarily so that the committee may know what to anticipate in the 
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future should this bill be enacted. If, as a result of the imposition of tolls or user 
charges, the cost of transportation on our inland waterways is increased, an in- 
tensification of the rail lines program of making these point-to-point reductions 
on selected commodities is bound to result. It is obvious, therefore, that the 
enactment of this bill into a law is a matter of serious concern to the barging in- 
dustry. 

One cannot determine from a reading of a bill just how much of a user charge 
is proposed and for that reason it is difficult to determine the full effect that its 
enactment would have on the waterway industry. Under the bill, the Interstate 
Commerce Commission is admonished, in determining the level of such charges, 
to take into consideration the present and reasonably prospective use of the 
waterways and it is authorized to prescribe different user charges for different 
segments. The bill further provides the rate shall ‘‘cover, as nearly as practicable, 
all costs of providing, maintaining, and operating the improvements made therein 
in aid of navigation.’”’ Whether this means the cost of providing improvements 
made in the past as well as in the future is not clear. The Commission is author- 
ized to change the rate from time to time and to exempt any user from payment 
of the charge for any use which it finds to be of such a nature as not to be facili- 
tated or benefited by the improvements on account of which the user charges are 
mposed. 

It is quite clear that this makes for an extreme degree of uncertainty in a 
number of respects. First, there is the difficult but nonetheless fundamental 
question of a fair and equitable allocation of the expenses for maintenance and 
improvement as between transportation, water power, flood control, soil-erosion 
control, fish and game conservation, and the creation of recreational facilities. 
As to this, no doubt, there would be constant dispute. Then there would be the 
very difficult problem of determining the extent to which expenses incurred in 
one segment might redound to the benefit of another segment. Also, there would 
be important questions of whether such charges would vary according to the 
value of the commodity transported. Freight is transported on our inland water- 
ways for distances ranging from less than a mile to as much as 2,000 miles and 
obviously the same user charge on either a ton or a ton-mile basis would be im- 
proper on both. In like manner, both automobiles and sand and gravel move 
on our inland waterways in volume and here again equal charges on the two com- 
modities would be manifestly unfair. Considering such complexities, which are 
so great as to raise grave doubt of the very feasibility of the entire proposal, it 
is probably true that the time and money which would be spent in making the 
continuing and exhaustive studies necessary to arrive at a proper charge, to say 
nothing of collecting such charges, would exceed the entire total amount paid by 
the users. The net revenue to the Federal Government would be nil. 

If user charges were imposed, to the extent that it might be possible, they would 
no doubt be added to the freight rate and passed on to the consumer by the con- 
tract and common-carrier lines. Those operating their own barges in private 
service, such as the steel companies and the oil companies, would simply increase 
the price of their products to the public. No one would benefit but the rail- 
roads. While the number of concerns, using the inland waterways is relatively 
smal] in comparison with total population of the country, the benefits of cheap 
water transportation are reaped by nearly everyone. The farmer is not only able 
to obtain a better price for his grain, but is able to obtain his fertilizer and agri- 
cultural implements at a lower price; the utility companies are able to make a 
lesser charge for electricity to their customer and the manufacturers or fabri- 
cators of iron, steel, aluminum, and magnesium are able to sell their products, 
which ultimately go into myriads of commonplace user goods, at a lower price. 
All of these benefits now accruing to the public, generally, will be lost, should 
the present savings resulting from cheap water transportation be nullified through 
the imposition of tolls or user charges such as here proposed. 

It is quite conceivable that the imposition of user charges might permit the 
railroads to recoup some of the business which the barge lines now enjoy. To 
the extent that such a diversion might take place, the balance of the traffic mov- 
ing by water would be saddled with a burden which would continue to become 
ever heavier as additional tonnage might be lost, not only as a direct result of 
the imposition of the user charge, but by virtue of further reductions in rail rates 
being made, such as has been the case in recent years. It is readily apparent 
that the eventual collapse of our entire inland waterway system of transportation 
under such a program would become simply a matter of time. 

For these reasons, in addition to the many others you have heard, the members 
of the Illinois River Carriers’ Association are opposed to this bill and urge your 
committee to not report it out favorably. 
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LetreR From A. M. THompson, PRESIDENT, CENTRAL BarGeE Co., Cuicaco, ILL. 


APRIL 4, 1952. 
Re Senate bills 8. 2743 and 8. 2744. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 

DeaR Sir: We are writing this letter to your committee to vigorously protest 
the above referred to bills as they relate to water transportation on the inland 
waterways, improved or constructed at the expense of the United States, and our 
reasons therefor. 

Our company, which is a common carrier river barge line under the jurisdiction 
of the Interstate Commerce Commission, transports principally bulk commodities 
ii bargeload lots on the Mississippi River and its tributaries. The company was 
organized in 1938 at the time when the canalization of the upper Mississippi 
River and the Illinois River was practically completed, and when every encourage- 
ment had been given to private enterprises by the Government to develop water- 
borne transportation by barge. 

We were led to believe by the existing laws, reports of numerous governmental 
agencies, the National Transportation Acts, provisions of the Constitution and 
various treaties, dating back to the foundation of this country, that these water- 
ways would be forever free to citizens of the United States without any tax, 
impost, or duties thereon. With this encouragement and historical background, 
a small group of individuals formed Central Barge Co. 

It was found impossible then to obtain private capital from any lending in- 
stitutions because at that time they had had no experience with this industry, 
which was in its infancy. As a result thereof, it became necessary for our de- 
velopment program to have loans guaranteed to our lenders by the United States 
Maritime Commission. The purpose of such guaranties by the United States 
Maritime Commission was to encourage and develop the use of these waterways 
by the public. As the company began to make progress, it was able to eliminate 
these governmental guaranties and to finance itself through loans obtained from 
life insurance companies and commercial banks. 

What is the motivating force behind this legislation? We are convinced that 
the principal proponents of the above-mentioned Senate bills are the railroads, 
who are contending that water carriers operate over free rights-of-way and are 
given an unfair competitive advantage. As a matter of fact, the reverse situa- 
tion exists so far as unfair competition is concerned. 

It is our opinion, based on 14 years’ experience of operating on these water- 
ways, that if this legislation is adopted it will mean the strangulation of river- 
barge transportation. Our company, as well as other barge lines, today are be- 
ing constantly subjected to rate slashes by the railroads publishing rates, in 
many instances, far below their costs. This is vicious competition. Now on 
top of this practice, the proposed legislation adds further hardship on us, namely, 
tolls on our operations. In the final analysis such tolls are punitive charges 
serving the selfish interests of the railroads. Such bills give no consideration to 
seeing that such unfair practices by the railroads are rectified. The net results 
will be the loss of hundreds of millions of dollars invested in river-transportation 
equipment by private interests who made these investments with faith in the 
Government's assurance, previously set forth. 

This subject of inland-waterways transportation has been explored and volu- 
minous reports made by various governmental agencies, all of which information 
is available to your committee. One of the most recent is a clear and impartial 
report prepared by the President's Water Resources Policy Commission under 
Executive Order No. 10095, entitled ‘‘A Water Policy for the American People” 
and published in December 1950. We further wish to point out that this legis- 
lation is most discriminatory in that it exempts the Great Lakes and the con- 
necting channels and coastal harbors upon which has been spent nearly as much 
money as has been invested in the improvement of the inland rivers since the 
program was begun. It shows beyond any question of a doubt that this legisla- 
tion is an effort being made by the railroads of the United States to eliminate 
competition and create a monopoly. 

This is history repeating itself as was the case in the latter part of the nine- 
teenth century when the railroads drove the river transportation to the wall by 
similar practices. The reason for this discrimination is that the railroads them- 
selves and their associated interests are the largest users of the Great Lakes and 
the coastal harbors. 
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The water carriers today are faced with drastic rate slashes by the railroads 
to meet water-borne competition without the railroads giving proper considera- 
tion that such rates are compensatory. At the same time the railroads have 
sought and obtained numerous and very substantial increases in rates on com- 
modities and to territories not served by the inland waterways. In effect, this 
is causing certain sections of the country, not so favored with cheap barge trans- 
portation, to subsidize the railroads and carry the burden of permitting the rail- 
roads to eliminate competition by a transportation system carrying less than 5 
percent of the freight transported in this country. al 

Is it fair to barge carriers, who are still in their infancy, to be subjected to 
such vicious railroad policies and to add a further burden on such barge carriers 
of a toll helpful neither to the railroads, the barge carriers or the general public? 
The railroads have benefited enormously through aid given to them by the Gov- 
ernment. Aside from the wealth reaped from land grants from which tremen- 
dous wealth still flows annually into the coffers of many railroad companies,!they 
wiped out securities owned by the public running into hundreds of millions of 
dollars through reorganization proceedings under chapter 77 of the Federal 
Bankruptcy Act. The amount so lost approximates a sum expended on inland- 
waterway improvements and maintenance since that program was started over 
100 years ago. This loss came from the general public and certainly was not 
caused by any competition from the waterways. 

The railroads have enjoyed Government credit at low rates of interest and 
benefited from legislation designed to cover certain costs of reconstructing their 
facilities. Never has a waterway project been undertaken unless and until the 
railroad’s property within the project area has been rebuilt and protected at the 
expense of the Government. 

With all the information on inland waterways transportation available to you, 
and the facts as stated herein, it should be most obvious that the legislation 
proposed in both Senate bills, 8. 2743 and S. 2744, is most discriminatory, punitive, 
and of no constructive value whatsoever. It is diametrically opposed to the 
policy in the Transportation Act of 1940 and all of the policies and precedents 
established by the Government of this country from its early history to this date. 

Therefore, the two bills referred to herein should be killed, and we strongly 
recommend that your committee consider legislation to compel the railroads to 
desist in their nefarious practices mentioned herein. 

Yours truly, 
CENTRAL Barar Co., 
A. M. Tuompson, President. 


LerrerR From M. CreEpITOR, PRESIDENT, THE On10 River Co., CincinNAtTI, OHIO 


AprIL 5, 1952. 
Hon. Epwin C, JoHNnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 

Dear SENATOR JOHNSON: I have your letter of April 1 and regret that your 
committee does not have time available to permit me to appear as a witness in 
opposition to 8. 2743 on April 7. 

In your letter you suggested that if I mailed you a written statement before 
April 7 you will be happy to incorporate such statement in the record. Because 
the time is so short now, it will be difficult for me to prepare a statement in 
prescribed form with sufficient copies, ete. I trust that you will permit this letter 
to serve as my statement to be incorporated in the record against 5. 2743. 

The Congress itself, as a national policy, has for 125 vears sponsored the develop- 
ment and improvement of our inland waterways. ‘They have done this in the 
public interest and because the public advocated it. Apparently 8. 2743 throws 
into the wastebasket this national policy that has been in existence for a century 
and a quarter. Why this reversal of policy is being proposed is difficult to under- 
stand because there is no indication anywhere that the public demands a change 
in policy. The proponents of this legislation appear to be the railroads. They 
are proposing it because the use of river transportation is a form of competition 
which they claim is hurting them. 

There is hardly a business or industry which is not subject to competition. If 
the purpose of 8S. 2743 is to eliminate river transportation as a competitor of the 
railroads, thereby creating a monopoly for the railroads, then the Congress is 
sponsoring something that is contrary to what is normally expected of it. 5. 
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2743 is purely class legislation where the taxing power of the Government is being 
used to create a monopoly. 

It is strange that the user charges proposed in this bill should apply only to the 
carriers on improved inland waterways and does not include the Great Lakes or 
the harbors of the country. If user charges are going to be imposed on water 
transportation in order to enable the United States Treasury to recoup the cost 
of constructing and maintaining waterways, then why should the harbors and 
Great Lakes be excluded. Is it because the railroads use the harbors and Lakes 
and not the improved inland waterways? The bill provides that user charges shall 
be imposed at a rate caleulated to cover as nearly as practicable all the costs of 
providing, maintaining and operating the improvements made in aid of navigation, 
including reasonable allowances for interest on the investment and amortization 
thereof. If such user charges or tolls were prescribed, present water rates would 
probably be doubled. Should such a thing happen, inland water carriers would 
be put out of business immediately. 

We have become a great industrial Nation because of the farsighted policy 
of our Congress from the beginning in developing the transportation media of 
our land. Land transportation by rail had its day and in turn the waterways, 
the airlines and the trucks, have all had the assistance of the Federal Government. 
In the end, the general public has benefited by such Federal aid. The improve- 
ments of the Great Lakes, the inland waterways, the intracoastal canals, and 
the harbors of the country have all contributed to the growth of our country. 
I do not believe there are more than five large industrial cities in the country 
today which are not located on the waterways of our Nation. The large cities 
which quickly come to my mind which are not on the waterways are Atlanta, 
Columbus, Dallas, Indianapolis, and Denver. Wherever waterways have been 
improved, industry has grown and the railroads in turn have prospered as a result 
of such improvements. 

The railroads undoubtedly believe that by imposing user charges on the water- 
ways they can increase the cost of water transportation and thus eliminate that 
mode of transportation as a competitor. I am certain that they will find them- 
selves sadly mistaken on that score. If water transportation is destroved, then 
transportation of bulk commodities via belt conveyor or pipeline will be developed 
and made a reality. The shipper will continue to seek cheap transportation 
and one way or another he is going to find it despite the efforts of the railroads 
to the contrary. It would be interesting to learn who, beside the railroads, 
are advocating the enactment proposed under 8. 2743. 

It will be appreciated if you will permit this letter to serve as my statement 
against S. 2743. 

Respectfully submitted. 

Tue Onto River Co., 
M. Crepiror, President. 


Letrers From P. W. FRENzEL, Vice PRESIDENT, NORTHERN WATERWAY TERMI- 
NALS Corp., AND R. J. VeRcHOoTA oF Upper MiIssissiIpPI AND St. Crorx RIVER 
IMPROVEMENT COMMISSION, FORWARDED BY SENATOR HuspeEerRtT H. HuMPHREY 


UNITED STATES SENATE, 
SELECT COMMITTEE ON SMALL BuSINEss, 
April 3, 1952. 
Hon. Epwin C, JoHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington. D. C. 
My Dear Senator: I am attaching two letters I have recently received in 
opposition to 8S. 256, the bill establishing a user charge on inland waterways. 
I submit them for your information and for the record in connection with the 
current hearings. 
With best personal wishes and with thanks for your courtesy, 
Sincerely, 
Husert H. HumMPHREY. 
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NORTHERN WATERWAY TERMINALS CorP., 
Minneapolis, Minn., March 20, 1952. 
Senator Hunert H. Humpurey, 
Senate Office Building, Washington, D. C. 


Dear Senator Humpurey: We have information that the Senate Committee 
on Interstate and Foreign Commerce is holding public hearing on bill S. 2743 at 
10 a.m.on April 7. This bill calls for the imposition of tolls for the commercial 
use of improved inland waterways, but not for the Great Lakes nor seaboard 
harbors. 

With your knowledge of our river-transportation problems it is unnecessary to 
elaborate on the importance of this legislation, for tolls on the inland waterways 
but not on the Great Lakes nor seaboard harbors will be harmful to, if not entirely) 
destructive of, river navigation and to industry located along the river. 

We trust that you will be in a position to check on this proposed legislation 
and to present your views to the committee. 

Yours very truly, 
NORTHERN WATERWAY TERMINALS CorP., 
P. W. FRENZEL, Vice President. 


Upper Mississippi AND Sr. Crorx RIvEeR 
IMPROVEMENT COMMISSION OF MINNESOTA, 
March 19, 1952. 
Hon. Husertr L. HumMpHRey, 
United States Senator, Senate Office Building, 
Washington, D. C. 

Dear Str: It has come to our attention that there is a bill in the Senate Com- 
mittee on Interstate and Foreign Commerce, 8. 2743, which would impose a toll 
for commercial use of improved inland waterways, but not for the Great Lakes or 
seaboard harbors 

In my opinion this is discriminatory legislation and will prove to be disadvanta- 
geous to waterborne transportation on the Mississippi River, and would have a 
tendency to have a very bad effect on our economy. 

There are many prospects for an increase in the movement of tonnage on our 
midcontinent waterways through the development of oil fields in this area, and 
the building of a steel mill at Clinton, Iowa, which would be of great benefit to 
the midcontinent area, and by imposing a toll against the inland waterways, in 
all probability would not be of benefit to this area. If these tolls would be 
assessed against all waterborne traffic there would be very little complaint. How- 
ever, this appears to be a one-sided piece of legislation. 

Yours truly, 
R. J. Vercuora. 


——$—$—— 


TELEGRAM From H. A. GILBERT, PRESIDENT, INLAND WATER PETROLEUM 
CARRIERS ASSOCIATION, New YorK, N. Y. 


New York, N. Y., April 4, 1952. 
HONORABLE MEMBERS OF THE COMMITTEE ON INTERSTATE 
AND ForREIGN COMMERCE, 
Senate Office Building, Washington, D. C.: 

The Inland Water Petroleum Carriers Association is a nonprofit membership 
Association. Its members consist of owners and operators of tank vessels engaged 
in the transportation of petroleum products in bulk on the Atlantic coast and 
inland waters tributary thereto exclusive of the Great Lakes and the Mississippi 
River. The association is opposed to the enactment of 8. 2743 as it would 
defeat the advantages of low-cost bulk transportation by water which has benefited 
industry and the public alike in our present economy. Economical handling of 
bulk commodities in large volume supports our mass-production economy which 
is passed along into basic production, distribution and public consumption 
producing profits and from profits the taxes to support our American standard 
of living. Burdening extra cost of transportation on the waterway developments 
that made all this possible will pyramid costs through industrial steps, shorten 
the profit and result in less corporation-tax return. The simple A B C’s spell 
out that this railroad-sponsored bill works against the public interest of our 
present day economy. 

H. A. GILBERT, 
President Inland Water Petroleum Carriers Association. 
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STATEMENT OF A. J. CHRISTIANSEN, SECRETARY, NORTHERN ILLINOIS CoAL 
TRADE ASSOCIATION 


Cuicaco 1, Itu., April 3, 1952. 
SENATE BILL S, 2743 


The above bill, introduced on February 26, 1952, which has been characterized 
as user charges on inland waterways bill, and provides that the Interstate Com- 
merce Commission determine and prescribe reasonable user charges to be imposed 
for the use of commercial-transportation purposes on inland waterways which 
were constructed or improved at the expense of the United States. 

We are opposed to this bill on behalf of the coal-producing industry in the 
Fulton-Peoria and northern. Illinois producing districts in the State of Illinois. 

The bill contains discriminatory provisions in that it proposes to tax users of 
rivers but at the same time exempts the users of lakes on which substantial 
amounts of money have been spent by the Federal Government. 

It is also objectionable because of the inability to separate the amounts of 
money spent for flood control versus transportation, which would be a major 
factor in ascertaining reasonable user charges. 

We also feel that this is a railroad bill in which the railroads are endeavoring 
to find some method by which they can get the Federal Government to eliminate 
certain competition that exists in the transportation industry. Coal is an im- 
portant commodity which must seek lower transportation charges for movement 
into the large industrial markets, if it is going to meet competition of natural gas 
and oil which, for the most part, moves by pipeline. We, therefore, ask that you 
oppose this bill if it gets on the floor of the Senate, and we suggest to Senator 
Johnson, to whom copy of this letter is being sent, that the bill be killed in 
committee. 


UnitTED STatTeEs SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CuatrrmMan. Mr. Harrv B. Jordan, River Co., Ine. 


STATEMENT OF HARRY B. JORDAN, PRESIDENT, RIVER CO., INC. 


Mr. Jorpan. Mr. Chairman, | am Harry B. Jordan, president of 
River Co., Inc., a corporation which is engaged in the business of 
transporting bulk petroleum products in tank barges on the Mississippi 
and Ohio Rivers and their tributaries, and the Gulf Intracoastal 
Waterway. I have been engaged in this type of business for many 
years, 

I am opposed to bills S. 2743 and 8S. 2744 for reasons which I will 
now give you. 

DEFINITION OF BILL §. 2748 


Senate bill S. 2743 is designed to impose charges for the use of 
improved inland waterways of the United States upon transportation 
lines operating vessels for commercial purposes over these waterways. 
“Improved inland waterways’’, for the purposes of this bill, comprise 
all inland and coastal canals, and natural inland waterways and con- 
necting channels constructed or improved at the expense of the United 
States. The Great Lakes and connecting channels, and such portions 
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of improved waterways as are used regularly and to a substantial 
extent by ocean-going vessels engaged in foreign commerce are 
excluded. The amounts of such charges would be determined by the 
Interstate Commerce Commission. 


EFFECT OF FEDERAL BARGE LINES UPON NATION’S TRANSPORTATION 
SYSTEM 


What is now known as the Federal Barge Lines was originally 
created by the Council of National Defense during World War | 
for the purpose of adding to the Nation’s defense-transportation 
system the thousands of miles of commercially navigable inland 
waterways. These waterways were almost completely devoid of 
commercial craft at that time because railroad competition hac 
literally run the packet boats off the rivers. For several years the 
railroads had enjoyed an almost complete monopoly on traffic in the 
Midwest, charging all the traffic would bear, and engaging in various 
unfair and discriminatory practices. 

With the development of the Federal Barge Lines into a major 
transportation unit, this era of railroad monopoly began to fade. By 
carrying out the policy of the Inland Waterways Corporation stated 
in the Inland Waterways Corporation Act of 1924, the Federal Barge 
Lines can be credited with extending vast benefits to the entire 
Mississippi Valley simply because it imposed a competitive threat 
to the railroads. The feasibility of the mass movement of bargeload 
freight on the rivers was so graphically proven that a large number of 
privately owned barge lines were attracted to the river, thus further 
benefiting the citizens of the Mississippi and connecting river valleys 
This was the intention of the Government in creating the Federal! 
Barge Lines. 


BARGE LINES IN COMPETITION WITH THE RAILROADS 


Unlike the packet boats, the barge lines were able to meet the 
competition of the railroads, and they have grown and prospered 
Twenty years ago, very few industries transported products by barge 
today many products are brought to hundreds of thousands of con- 
sumers by barges, which deliver the product to the nearest river 
terminal for further distribution. There are hundreds of barge lines 
today, most of them small operators. 

The inland waterw ays are used alike by both large and small o1! 
transporters. However, the small oil company is more dependent 
upon the barge operation than the large company, who can and in 
many cases does use the pipelines. The small company is not in a 
position todo so. In the first place, the volume in small oil operations 
is not large enough to require the use of the pipeline, and secondly, 
the small operator cannot receive his small volume of materials wit! 
the same regularity from pipelines as from barges, which is necessar\ 
for the successful operation of his business. 

If S. 2743 becomes law, it will literally put out of business hundreds 
of small terminal operators, as well as hundreds of small barge oper- 
ators. 
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VALUE TO THE NATION OF INLAND WATERWAYS TRANSPORTATION 


The inland waterways transportation system has proven its useful- 
ness in both peace and war, and certainly we do not want to do any 
thing which might interfere with this valuable service to our ec onomy; 
we do not know when in the near or distant future an emergency might 
arise Which would make the worth of this system lite rally priceless. 
Just as the value of the Armed Forces to our Nation cannot be as- 
signed a monetary worth, neither in the same sense could a monetary 

value be set on our inland waterways. Unlike the armed services, 
however, these waterways serve our economy well and profitably 
during times of peace. 


THE ECONOMIC PROBLEMS OF THE RAILROADS 


The railroads at one time had virtually a monopoly on trans- 
portation. At those times it appears that they fared little if any 
better economically than they are faring today. I do not believe 
that the small tonnage handled on the inland waterways today, 
which ‘is approximately 5 percent of the Nation’s total, would be of 
any great value to the railroads. In the first place, only a small per- 
centage of this tonnage would reach the railroads. Petroleum 
products make up the greater percentage of this tonnage, and this 
traffic would be handled mainly by pipelines. 


LOCATION OF INDUSTRY ON OUR INLAND WATERWAYS 


Attached is a partial list of large industrial plants, exhibit A, which 
have located along the shores of our inland waterways during the past 
few years—they are valued at approximately $1,000,000,000, and if 
the list were complete, this would probably be nearer $2,000,000,000. 
lf S. 2743 becomes law, a movement of heavy industry back to the 
seacoast locations would certainly begin, and at a time when it seems 
important that industrial sites be moved inland. Many industrial 
plants have sought the great midcontinent area in a well-planned 
decentralization program, which has only been made possible by the 
availability of low-cost transportation on the inland waterways. 


BENEFITS OF WATER TRANSPORTATION TO OTHER TRANSPORTATION 
SERVICES 


Inland waterways actually create business for other modes of 
transportation, and this has always been true. There are only six 
cities in the United States of more than 300,000 population which 
are not located upon an inland or coastal waterway. It was the 
benefits of low-cost water transportation which caused these cities 
to locate at waterways sites, and this was the greatest factor in their 
becoming great industrial centers. It is from these industrial centers 
that all other forms of transportation receive their greatest tonnage. 

shall draw one illustration of this: The Ashland Oil & Refining 
Co. of Ashland, Ky., in the early stages of its development, paid the 
Norfolk & Western, Chesapeake & Ohio Railroads approximately 
$30,000 a vear in freight charges. After they were able to bring their 
raw materials in by water, they increased ae business so tre- 
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mendously that they are now paying these same railroads nearly 
$5,000 000 a year. 


EFFECT OF SUCH LAWS ON SMALL BUSINESS AND THE CONSUMER 


If these bills are enacted into law, thousands of small-business 
people will be put out of business, and the cost of manufacturing 
goods will be definitely increased. At present we have difficulty in 
competing in many foreign markets. Any increase in cost of manu- 
factured goods would certainly have a very detrimental effect on 
foreign commerce. 

It seems apparent to me that the railroads are behind this legislation, 
using this means of destroying competition. If successful, the harmful 
effects to the railroads might far outweigh any benefit derived from 
the small additional tonnage which they might receive as a result. 


ECONOMY OF BARGE TRANSPORTATION OF GASOLINE OVER OTHER 
TRANSPORTATION METHODS 


Attached is a schedule, exhibit B, showing price of gasoline on the 
Gulf coast and the cost of transporting it to several big markets in 
the Midwest by both barge and rail. We have chosen to use here 
the prices of the so-called cut-price stations, because a large percentage 
of working people buy from this type of station. A large portion of 
the gasoline reaching such stations is moved by barge. These figures 
show that it would be impossible to make a profit on this gasoline 
if it were brought in by tank car. 


DEFINITION OF SS. 2744 


Under the provisions of this bill no Federal project for the improve- 
ment of any inland waterway designed in whole or in part to aid 
navigation shall be undertaken, or “Federal funds allocated thereto, 
until the economic justification, and so forth, shall have been passed 
upon by the Interstate Commerce Commission. Enactment of this 
bill would seriously impede the development of our inland waterways 
and, for the reasons which I will relate, I object to this bill. 

S. 2744 is just another attempt to place the future of the water 
carriers in the hands of the Interstate Commerce Commission, thereby 
increasing the power of that body. 

The procedure called for in 8S. 2744 is practically the same as that 
now in use by the Corps of Engineers, Department of the Army, who 
now handles such matters and has done so for the past several decades. 
It does not seem reasonable or justifiable to take away the duties of 
an established, experienced governmental body, and transfer them to 
another one with no experience in this field. 

The Transportation Act of 1940 is an example of an attempt by 
the railroads to have all transportation placed under the jurisdiction 
of the Interstate Commerce Commission. There was absolutely no 
public demand for this law. It was originated by the railroads, who 
were abetted by the Interstate Commerce Commission as a means of 
increasing its own power, and actually serves no useful purpose what- 
soever. It is an established fact that the unregulated bulk carriers 
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(who carry by far the greatest tonnage on the inland waterweys) have 
been able to operate over the past several years without regulation, 
supply and demand of river transportation being the ¢ -ontrolling factor 
in maintaining much lower rates than those charged by lines which 
come under the ICC. 


INLAND WATERWAYS MAINTENANCE AND IMPROVEMENT UNDER THE 
JURISDICTION OF THE UNITED STATES ENGINEERS 


With few exceptions, all of the improved navigable waterways now 
in use were surveyed by the Corps of Engineers. Public hearings were 
held to gather data on available and potential tonnage, cost of con- 
struction, et cetera. 

The record of tonnage hauled on these waterways is concrete proof 
that the Corps of Engineers i is competent to act as an investigating 
body to render decisions on the necessity and justification for con- 
struction and improvement of the waterways. 

The matters of flood control and navigation are both under super- 
vision of and maintenance by the engineers. These two aspects of 
the inland waterways system are so closely related as to be almost one. 
Every new development or improvement of navigation affects flood 
control, and in some cases, flood control teads to affect navigation. 
If S. 2744 becomes a law, the decisions on flood control and navigation 
would be made by two separate Government agencies, thus creating a 
situation which would result in overlapping of authority and would be 
expensive, useless, and confusing. 

For the reasons outlined in this statement, I am completely opposed 
to the eactment of S. 2743 and S. 2744, and respectfully request that 
this honorable committee take steps toward withdrawing it from 
consideration. 

The CuarrmMan. We will insert the exhibits in the record, if that is 
what you want. 

Mr. Jorpan. Yes. They are here, Senator Johnson. I did not 
think you wanted to go through them. 

The Cuarrman. That is all right. They will be there for us. We 
will make them part of the record. 

Senator Hunt, any questions? 

Senator Hunt. No. 

The CHarrmMan. We thank you, Mr. Jordan. 

Mr. Jorpan. Thank you, sir. 

(The exhibits referred to are as follows:) 
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Exuisit A 


New industrial plants, and plant erpansion, Mississippi Valley area to March 31, 


1947, on inland waterways 

Peoria, IIl1.: 

Caterpillar Tractor Co 

Hiram Walker & Sons___. 

Allied Chemical & Dye Corp. 
Bettendorf, Iowa: 

Aluminum Co. of America 
Dubuque, Iowa: 

Deere & Co__- 
Indianapolis, Ind.: 

Estimate plant expansion (next 3 years) _ 
Memphis, Tenn.: 

International Harvester Co- 
Minneapolis, Mina.: 

Industrial plant expansion (estimated) 
Baton Rouge, La.: 

Solvay Process Co- 

Ethyl! Corp_ 

Standard Oil Co. of New Jerse y . 
Chicago, ili: 

Dupont ) apes es 

Independent Pneumatic Tool Co__ 
St. Louis, Mo.: 

Lever Bros 

Ford Motor Co___- 

Goodyear Tire & Rubber Co__ 

United Biscuit Co_ 
Hillsdale, [1.: 

Aluminum Co. of America_- 
Ottawa, II1.: 

Bakelite Corp 
Decatur, Ala.: 

Columet & Hecla Consolidated Copper Co 
East Moline, II.: 

International Harvester Co- 
Marrero, La.: 

Johns- Manville Products-~ 


Celotex Corp 


2, 000, 000 


60, 000, 000 
10, 000, 000 
50, 000, 000 

8, 500, 000 
12, 450, 000 
11, 000, 000 

1, 675, 000 
13, 500, 000 


2, 009, 000 
6, 000, 000 


10, 000, 000 
8, 000, 000 
1, 000, 000 
1, 000, 000 
1, 780, 000 
1, 950, 000 
4, 165, 000 

884, 000 


1, 999, 000 
5, 728, 000 


Tete 6.0 


249, 540, 000 


New industry on intracoastal waterway, and the Gulf coast region 


Lake Charles: 
Southern Alkali Corp . lle aS eter 
Mathieson Chemical Corp 
RFC-Firestone Tire & Rubber Co. (synthetic rubber) 
Beaumont, Tex: Southern Acid & Sulphur Co.; Bethlehem Steel Co.; 
shipyard, reported to be planning expansion amounting to 
Port Neches, Tex. (Beaumont ship channel): World’s largest buta- 
diene plant (gas used in making synthetic rubber) run by 5 oil 
companies, owned by Government, 120,000-ton operation); B. F. 
Goodrich Chemical Co., operate big synthetic rubber plant; 
Firestone Tire & Rubber Co., operate big synthetic rubber plant; 
Jefferson een Co. (owned by American Cyanimid Co.) 
Port Arthur, Tex.: Gulf Port Shipbuilding & Drydocks; Standard 
Brass & Manufacturing (steel barrel and’ tank fabricators). 
Orange, Tex.: Du Pont’s Sabine River plant grown from $10,000,000 
to - 
Consolidated Steel Corp. (U. 8. Steel). Make railway cars, 
refinery equipment, and ships, Navy berthing station and 
repair yard. 


$55, 000, 000 
35, 000, 000 
15, 000, 000 


25, 000, 000 


20, 000, OVO 


100, 000, 000 
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New industry on intracostal waterway, and the Gulf coast region—Continued 


Houston, Tex.:! 
Sheffield Steel Corp "s _... $60, 000, 000 
Shell Chemical Corp_-____-__- phe ENE Se : . 50,000, 000 
Phillips Chemical Co = ace ; . 40,000, 000 
Goodyear Tire & Rubber Co : ee _... 14, 000, 000 
Diamond Alkali Co_______ _- Pi ‘ S244 _.. 14,000, 000 
Numerous industries along Houston ship channel. 
Texas City, Tex.: The Longhorn (sole tin smelter in North America 
and largest in world. Handy to South American mines); Mon- 
santo Chemical Co. (rebuilt bigger than before since Texas City 
disaster); Carbide & Carbon Chemicals Corp., doubled since 
war to : ; P ae a oe 33, 000, 000 
Freeport and Velasco, Tex.: Dow Chemical Co__-- 150, 000, 000 
Corpus Christi, Tex. (fastest growing city in United States): 
Southern Alkali Co. (chemicals); Carbide & Carbon Chemical 
Co.; Stanton Chemical Co.; American Smelting & Refining Co. 
(zine); Corn Products Refining Co. 
Bishop, Tex: Celanese Corp : ; 24, 000, 000 
Brownsville, Tex.: Three interrelated plants under construction: 
Carthage Hvdrocol; Stanolind Oil & Gas Co.; U. S. Industrial 
Chemicals Co. 
Port Lavaca, Tex.: Aluminum Co. of America_ _- : ‘ 40, 000. 000 


| Houston has the world’s greatest concentration of newly built industry. Industrial development has 
trebled since 1939. It led United States in industrial construction. It has most of all that is needed in 
chemical industry. Within city limits there are more oil companies and allied industries than any other 
city anywhere. It has over 100 chemical and petrochemical plants. Partial list of plants expanded or built 
during and since war and millions of new capital investment, listed above. 


Exuisit B 


(Cents per gallon] 
From Houston district to From New Orleans district to 


Minne- 
apolis 


. : 7) Minne- |, . 
St. Louis | Chicago | * li me | St. Louis} Chicago 
apous 


Price, Gulf coast, 85 octance regular, 20,000 
barrels cargo 
Price, tank car ? 
Transportation rate 
Barge 
Rail 
Delivered price (not including taxes): 
Barge 
Rail 
Federal and State taxes 
Delivered price (including taxes) 
Barge 
Rail. 
Savings by barge 
Economy station price 
Gross profit received by— 
Barge 
fe. 


Prices taken from the Oil Daily of Mar. 31, 1952. 
? Tank car price 5 cents over cargo price. 


The CuarrmMan. Mr. Schwartz, of New Orleans. 

Mr. Scuwartz. Mr. Chairman, the committee has assigned to the 
New Orleans group, that is three of us, approximately 40 minutes. 
| will speak, as well as Mr. DeBardeleben, who is chairman, of the 
waterway development and transportation committee of the Chamber 
of Commerce of New Orleens, and Mr. Whitney also has a statement 
to make. Mr. DeBardeleben will speak first. 

The Cuarrman. All right, Mr. DeBardeleben. 


96736—52 94 
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STATEMENT OF BAILEY T. DE BARDELEBEN, CHAIRMAN, WATER- 
WAY DEVELOPMENT AND TRANSPORTATION COMMITTEE, 
CHAMBER OF COMMERCE OF THE NEW ORLEANS AREA, NEW 
ORLEANS, LA. 


DeBardeleben. I am chairman of the waterway development and 
transportation committee of the Chamber of Commerce of the New 
Orleans Area. Its membership is comprised of industries and indi- 
viduals domiciled in New Orleans and the surrounding territory. 
My appearance before the committee relates only to Senate bill 2743, 
which if enacted into law would seriously and adversely affect the 
area I represent. Iam appearing here under authority of a resolution 
passed by the board of directors of the Chamber of Commerce of the 
New Orleans Area on March 25, 1952. 

We feel that S. 2743 is punitive in action and highly discriminatory. 
Its effect would be to destroy water transportation by imposing user 
charges on inland water carriers which would unduly accelerate their 
rates. It is discriminatory in that the waters exempted are those on 
which the railroads and other forms of transportation have extensive 
operations. it is further discriminatory in that almost half (48 per- 
cent in the 125 years before 1950) of the rivers and harbors appropria- 
tions were use sed for maintenance and improvement of the Great Lakes 
and seaport harbors. Of the 52 percent spent on inland waterways 
very few of the appropriations were for navigation alone. Navi igation 
projects help the control of floods, and soil-erosion programs. Naviga- 
tion locks and dams impound water which benefits the people as a 
whole by furnishing industrial water supplies, water for sewerage 
disposal, elimination of stream pollution, electric power, and, far 
from least important, recreational benefits for a vast number of 
people in our country. 

Wherever waterway development has been accomplished allowing 
low-cost transportation of raw materials by water, plants have located 
or increased in size on such waterways, populations have increased 
and such development has created new traffic for all modes of trans- 
portation greater and more profitable than that diverted from them, 
thus the Nation as a whole is benefited. Statistics for recent years as 
to the movement of total freight traffic of the United States will show 
that the percentage of traffic moved by railroads has gradually 
decreased, but that at the same time the total number of ton-miles of 
freight moved by the railroads has steadily increased. For instance 
in 1949 the railroad’s share of the total traffic was 60.7 percent as 
compared to 58.5 percent in 1950; whereas, in 1949 the railroads moved 
529 billion ton-miles of traffic as compared to 591 billion ton-miles in 
1950. These are the latest statistics available to us. It is interesting 
to note that of the total traffic moved in 1949 the inland waterways 
moved only 4.8 percent and in 1950 only 5.2 percent. 

If water rates are increased by the imposition of user charges so 
that they approach or exceed rail rates, water transportation would 
be destroyed and many millions of dollars invested in plants, both 
floating and stationary, will become a loss to the investors. These 
people have invested their money along the improved waterways on 
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the assumption that a national policy established in 1787 which 
reads in part: 

The navigable waterways leading into the Mississippi * * * and the carrying 
places between the same, shall be common highways, and forever free * * * 
would continue to be a policy of these United States of America. 
The proposal would throttle any future development. 

In our particular territory, there is a network of canals, bayous, 
and lakes which are the only means of transportation to and from 
communities, sulfur mines, and numerous oil and gas wells. This 
same condition exists in other locations to a lesser degre e. There are 
many areas where water transportation is the only economical one. 
For instance, the movement of coal from Walker County, Ala., to 
Mobile, Ala., for an electric power plant. The cost of constructing a 
railroad in these Walker County hills is prohibitive, whereas, the 
mines are located adjacent to the improved waterway of the Warrior- 
Tombigbee River system. 

For these and many other reasons that have been and will be 
presented, we strongly urge the defeat of S. 2743. 

The Cuarrman. I will have to leave and Senator Hunt will finish 
the hearing. We appreciate your appearance here this morning. 
You have two other witnesses? 

Mr. Scuwarrz. I have one other witness and myself. We will be 
very brief. 

The CuarrMan. Senator Hunt will give you all the time you want 

Mr. Scuwartz. We thank you very much, Mr. Chairman. 

The Cuarrman. I am sorry to have to leave. When you get 
through with these witnesses, Senator Hunt, will you ask if anyone 
else in the room wants to testify, and if they do not, will you close 
the hearing with this understanding, that anyone who wants to call 
the committee’s attention to any bill may do so in writing. We will 
be glad to receive your views and your opinions, and anything you 
want to say about any bill that we have before us. 

But, other than that, when we finish here today we will close the 
hearings. We started the hearings on the 3d of March, and we 
think it has been a very successful hearing. We received a great deal 
of extremely valuable testimony in this hearing. 

If anyone else feels that they have anything that they want to say, 
we urge them to say it, because that is the object of this hearing, to 
get all the views we can from ev erybody concerned. 

Mr. Scuwartz. Mr. Chairman, I would like to say this, that the 
committee as a whole has been very cooperative, and Mr. Jelsma, 
too. I know there are demands on your time, and we will try to be 
as brief as we possibly can. 

The CuHarrman. We appreciate the fine cooperation we have had 
from you and all the other witnesses. 

Senator Hunt, I will turn the meeting over to you. 

Mr. Scuwarrz. Mr. George C. Whitney, the manager of the 
eastern offices, board of commissioners, port of New Orleans, is 
appearing in lieu of Mr. Lewis I. Bourgeois, the director of commerce, 
port of New Orleans, who could not be here due to illness. 

Senator Hunvr. All right, Mr. Whitney, you may proceed. 
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STATEMENT OF GEORGE C. WHITNEY, MANAGER, EASTERN 
OFFICES, BOARD OF COMMISSIONERS, PORT OF NEW ORLEANS, 
ON BEHALF OF LEWIS I. BOURGEOIS, DIRECTOR OF COMMERCE, 
PORT OF NEW ORLEANS 


Mr. Wuirney. Mr. Chairman, I submit this statement on behalf 
of Mr. Lewis I. Bourgeois, director of commerce, port of New Orleans, 
which port is operated and administered by the board of commis- 
sioners of the port of New Orleans, an agency of the State of Louisiana. 
Prior to his present position he was general agent of the Federal 
Barge Lines for over 25 years, which carried with it the responsibility 
of developing commerce and traffic for said line. 

I appear here in opposition to S. 2743, a bill which, if enacted into 
law, will impose tolls on the foreign and domestic commerce mov ing 
over the inland waterways of the Nation, the ultimate result being 
the driving of that commerce off of the rivers and canals. That is 
the objective of this legislation. No one with sound reasoning 
believes that the costs of improving the waterways of this Nation 
can be passed to the inland waterway carriers and then expect them 
to survive. This bill seeks to abolish a policy which has been in 
existence in this Nation since the Constitution was adopted. This 
policy has been to recognize the navigable waterways as common 
highways and available to all of the ‘people of the United States 
‘forever free,” for every purpose—not just to sail or float a boat, 
but to do with them whatever the needs of the people may demand 
or require. To swim in, to fish in, to drink, to wash in, to irrigate, 
to harness for power, to travel on, and to use for the development of 
communities both on the waterways and off the waterways. 

Why stop at imposing a tribute on river and canal commerce? 
Why not tax everyone who driaks the waters of these rivers which 
serve the water and sanitation districts? Why not charge the industry 
which uses these waters free today, by the gallon or by the toa, and 
force it to add the charge to the price of its products? 

This legislation will only result in tolls being added to the trans- 
portation rates of the water carriers and when this is done, these 
carriers will, one by one, disappear from the waterways and canals, 
bringing to an end the inland waterway transportation system of the 
Nation. When this happens, every shipper, large or small, who is 
located on the inland waterways, and who now enjoys differential 
rates, will find himself compelled to use land transportation, and sooner 
or later will surely face the burden of higher freight charges, largely 
because of the absence of competition. 

The history of the Mississippi Valley and its inland waterways 
is not so old that one can fail to remember it. This great valley was 
pioneered and populated because the great river packet boats furnished 
the means for the interchange of commerce. Thea came the railroads, 
and free aid unregulated competition with low freight rates wiped the 
boats off the rivers, and when this happened, up went the rates. 
Then it took a war to revive the inland waterway service. The 
transportation system of the Nation was so limited and so snarled 
that this Government had to go into the traasportation business in 
order to aid or relieve the condition of inadequacy of transport 
service, at a time when this Nation was in a state of war. 
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That the people of the midcontinent from Denver to Pittsburgh were 
in need of inland waterway transportation cannot be denied, because it 
was not long after World War I when they were here before this Con- 
gress, demanding permanent relief from high rates in the way of barge 

service on the rivers in the valley, and they got it when this Congress 
created the Inland Waterway Corporation for the purpose of de -velop- 
ing the inland waterway transportation system of the Nation and to 
coordinate ail forms of transportation for the benefit of the people and 
their economy. If the rivers had not been available in World War I, 
our transport system would have been further burdened. After the 
establishment of barge service, the economy of the midcontinent 
expanded and cities on the waterways grew and prospered. Industry, 
having congressional assurance of development aad continuation of 
inland water way transportation, located on and near the streams. 
The farmer, located hundreds of miles from the rivers, received the 
benefits of inland waterway rates through a system of rail-barge rates 
which permitted him to send his products to the markets of the world. 

And then came World War II. I need not recite here its history of 
transportation. Suffice it to say that were it not for the availability 
of inland waterway transportation, many more citizens ia Ohio, 
Maryland, New York, and Pennsylvania would have gone to bed in a 
cold house due to lack of fuel caused by the shortage of land and 
ocean equipment to haul it. 

This bill will destroy the waterway transportation service of the 
Nation. Is this Congress ready to do this? Is this Congress willing 
to tell every community on the waterway that it can no longer have 
low-cost transportation and that it must now depend upon only one 
form of transportation? Will it tell the farmer that his corn and his 
wheat can no longer move to the rivers and to world markets at savings 
in freight rates? “Will this C ongress, once the waterway services cease 
to exist, refuse to improve and maintain the navigable streams and 
canals, permit them to deteriorate and fill up? Will the Congress 
assume the responsibility of wiping out a great arm of national 
defense transportation and thus subject this country to all the diffi- 
culties, hazards, and distresses which come from a shortage of trans- 
portation in time of national emergencies? These are the questions 
this Congress will have to answer. This is a far-reaching piece of 
legislation. It is policy-making and it is serious. If enacted, its effects 
can damage industry and agriculture, and affect the livelihood of 
employer and employee located in the midcontinent of this country. 
It will overthrow a policy which has been sacred to the people in their 
free use of the waterways of the Nation.. 

Already the move is on to liquidate the only common-carrier 
operator on the rivers handling shipments for the small-business man. 
The Federal Barge Lines are handling carload and less-carload ship- 
ments and it is the only barge line doing this, but there is a bill before 
this committee which seeks to put it out of business. If this happens, 
then the little man in business is out on a limb. Without competition, 
it is just a question of time when his transportation cost will rise. Rail 
rates have been going constantly up and up, due largely to the con- 
tinuous demand for higher wages. These rates will remain high and 
may go higher; no one has heard of a labor contract being negotiated 
downward; at least not since the depression. 
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There is a lot of other legislation before this committee affecting 
the transportation system of this Nation. I am not permitted time 
here to cover every bill before this committee. Some of these bills 
will not cure the ills and aches of the industry. In fact, they will 
increase controls and some of them are aimed at aiding one form of 
transportation, and putting others out of business. 

S. 2743 should be reported unfavorably. It is unfair, discriminating, 
and vicious. 

S. 2744 is unnecessary. The United States Engineers are well 
equipped to survey every waterway project and determine its feasi- 
bility and its economic soundness. The ICC is burdened already 
with a tremendous lot of work and should not have to assume a job 
which is already well handled by another agency. 

The port of New Orleans handled almost $1,700,000,000 of world 
trade in 1951. This was an important volume of traffic which benefited 
the importers and exporters of the Midcontinent area. These people 
are interested in transportation services and costs. ‘They want to feel 
free to choose their transportation route and service. The port of 
New Orleans works closely with all of them. We join them here today 
in opposition to this legislation. 

I thank the chairman and the committee for the opportunity to 
present this statement on behalf of the port of New Orleans. 

Senator Hunt. We are very glad to have your testimony, Mr. 
Whitney. I congratulate vou on your statement. It is a very direct 
and forthright statement. 

Mr. Schwartz. 


STATEMENT OF LOUIS A. SCHWARTZ, GENERAL MANAGER, NEW 
ORLEANS TRAFFIC AND TRANSPORTATION BUREAU 


Mr. Scuwarrz. My name is Louis A. Schwartz. I am general 
manager of the New Orleans Traffic and Transportation Bureau with 
headquarters at 611 Gravier Street, New Orleans. The bureau repre- 
sents the city of New Orleans; the board of commissioners of the port 
of New Orleans; the chamber of commerce of the New Orleans area: 
the New Orleans Board of Trade and other civic, commercial and 
industrial interests and also individual shippers in matters pertaining 
to traffic and transportation. As representing these various interests 
I appear before your committee in opposition to various bills now 
before you for consideration, particularly Senate bills 2743, 2744, 2745, 
2742, 2352, and 2781. As to S. 2364—a bill to authorize Interstate 
Commerce Commission to revoke or amend under certain conditions 
“water carriers’ certificates or permits,’ I appear in support of this 
bill, subject to a modification thereof as herein set forth in my testi- 
mony. 

My presentation with respect to all of the afore-mentioned bills shal! 
be brief in view of the press of time and the fact that much has already 
been submitted to your committee with respect to these bills. 

With respect to S. 2743—a bill to authorize and direct the Inter- 
state Commerce Commission to determine and prescribe reasonable 
user charges for the use of inland waterways, I wish to vigorously 
offer objections thereto. The interests located in the city and port of 
New Orleans are primarily interested in the development of all modes 
of transportation, water, rail, truck and air and urge that no burdens 
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handicaps or impediments be placed on any of these transportation 
media that will hamper their development in their respective spheres. 
It is common knowledge that water transportation on our inland water- 
ways disappeared prior to World War I. The need for revival of 
services on the Mississippi River and its tributaries came to the at- 
tention of the Congress, and the Congress enacted the well-known 
Denison Act, under which the Inland Waterways Corporation, owner 
and operator of the Federal Barge Lines, was created. 

As a result of the pioneering work of Federal, transportation on the 
Mississippi River and connecting waterways has made wonderful 
strides. The wisdom of the Congress in sponsoring the development 
of inland barge navigation was demonstrated during World War IT] 
when, were it not for the availability of barge transportation and its 
efficient operation on the Mississippi and Ohio Rivers, as well as the 
intracoastal canal, the public, not only in the midcontinent area but 
also those located in eastern seaboard territory, would have been 
seriously affected due to lack of fuel oil, gasoline, and other petroleum 
products, as well as basic commodities necessary for their own well- 
being and for successful prosecution of the war. Now an attempt is 
being made to impose upon these inland-water carriers a penalty or 
toll for the use of our inland streams. 

Such an imposition, in our opinion, would seriously retard the devel- 
opment of navigation on our inland waterways, contrary to the intent 
of the Congress that inland water transportation should be promoted 
and encouraged. Asa matter of fact, in some instances the assessment 
of a toll would mean the difference between whether certain of our 
important water operators, for example, those transporting petroleum, 
grain, coal and other basic low-grade bulk commodities would con- 
tinue to operate, or abandon their service entirely. Bulk petroleum 
carriers for example, compete with the pipelines and who of course 
would not be subject to the assessment of a toll or user charge, and 
the bulk carriers of the coal and grain compete with like carriers operat- 
ing on the Great Lakes and in the coastal and intercoastal service, 
whose services would likewise be free of tolls or user charges. Much 
more could be said in opposition to this bill but summed up, it is 
submitted that the enactment of this type of legislation would seriously 
affect the commerce of the Mississippi Valley and would reduce, rather 
than increase, the value of our present inland waterways system, not 
only to the users in the valley, but to the country as a whole. 

In these days of uncertainty, when the country is being urged to 
prepare for an emergency, and Congress is appropriating billions of 
dollars for national defense, it little behooves the ( Congress to impose 
upon an important segment of our transportation industry a handi- 
cap that would seriously affect its full and complete utilization in time 
of peace as well as war. 

S. 2744 is a bill seeking to establish a procedure under which 
certificate of economic justification from Interstate Commerce Com- 
mission would be necessary, after an inland waterway project is 
approved by Congress. U nder the provisions of this bill no Federal 
project for the i improvement of any inland waterway designed in w hole 
or in part to aid navigation shall be undertaken or Federal funds 
allotted thereto unless the economic justification, et cetera, shall be 
passed upon by the Interstate Commerce Commission. Aside from 
the basic fact that enactment of this bill would seriously impede the 
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development of our inland waterways there is in our opinion, no public 
demand and need for the suggested procedure. All inland waterway 
projects are under the direct spervision and jurisdiction of the United 
States Army engineers who are well able and capable of determining 
after economic and engineering surveys, the necessity therefor. 
Further, public expenditures cannot be made without the authoriza- 
tion of Congress itself. It is common knowledge that the Interstate 
Commerce Commission to day is working under serious handicaps due 
to lack of ample funds to carry the various burdens presently assigned 
to it, to place this added burden would only result in added delays and 
retard and handicap the developments essential to the normal develop- 
ment of the streams, rivers and canals located within the continental! 
United States. Congress, I am sure, is interested in reducing, rather 
than duplicating, the work of presently existing Federal agencies. 
Senator Hunr. Mr. Joseph D. Henderson. 


STATEMENT OF JOSEPH D. HENDERSON, NATIONAL MANAGING 
DIRECTOR, AMERICAN ASSOCIATION OF SMALL BUSINESS 


Mr. Henprerson. Mr. Chairman and gentlemen of the committee, 
my name is Joseph D. Henderson. I am national managing director 
of the American Association of Small Business, Inc. Our national 
headquarters is 404 St. Charles Avenue in the city of New Orleans, La. 

The entire membership of the American Association of Small 
Business is grateful for your kind invitation to appear before this 
committee in behalf of small barge operators and other small-business 
veople everywhere in the United States, in opposition to Senate 
Pil 2743. 

Now, there are many reasons why I am here today in opposition 
to the approval by this committee of Senate bill 2743. With your 
kind permission and cooperation, I shall enumerate. 

First of all, at the risk of repeating that which already must have 
been called to the attention of this committee by someone appearing 
before you, I believe Senate bill 2743 is unconstitutional, because 
article I, section 9, clause 6 of the Constitution of the United States 
provides that: 

No preference shall be given by any Regulation of Commerce or Revenue to 
the Ports of one State over those of another: nor shall Vessels bound to, or from, 
one State, be obliged to enter, clear, or pay Duties in another. 

There are other acts 0° Congress dedicating the rivers and harbors 
to free transportation. 

Furthermore, Senate bill 2743 provides for double taxation. The 
inland waterways were improved and constructed by the United 
States Corps of Engineers as a defense and protection measure 
Coastal transportation of fuel, oil, and other bulk commodities neces- 
sary to the war effort were transported by independent small barge- 
line operators to the full capacity of all available equipment during 
World War I and World War II. Much of these priceless materials 
and supplies would have been blown to bits by submarines had it 
been possible to ship in oceangoing vessels outside the protected 
channels of our inland waterways. But it was not possible or even 
practicable to send the great fleets of barges out in the open sea. 

All of the cost of building the inland waterways has been paid for 
by all of the taxpayers of the United States. It is not fair or in a 
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strict sense honest to call upon an industry which composes a small 
segment of our economy to pay for the entire cost from the beginning 
of inland waterway transportation in our Nation right up to date. 
By the enactment of Senate bill 2743 the small barge operators would 
be required to pay double taxes to maintain the inland waterways. 
The maintenance and expansion of inland waterways will no doubt 
be continued by the United States Corps of Engineers without con- 
sidering the wishes of the barge-line operators. 

The double tax take of toll taxes, income taxes, and all hidden taxes 
will be continued with no consideration being shown the small-business 
people and ultimate consumer who must pay all taxes in the end. 
They must struggle to comply with this new tax law and compete 
with larger operators, railroads, and Government tax-supported barge 
lines. Some people may expect the small-barge operator to absorb 
a part of the toll taxes into their overhead. The little fellow cannot 
stand any more taxes. Senate bill 2743 will cause many of them to 
go out of business. The waterways of every country have been con- 
sidered free highways for all people since man first tied a few logs 
together and found out he could travel by raft. The history of our 
country is woven with the warp and woof of the weave of commerce 
traveling back and forth and up and down in our inland waterways. 
Now, the proposed Senate bill 2743 will put an end to this time- 
honored freedom of the waterways. 

Section 5 of Senate bill-2743 provides: 

The owner or operator of any vessel (including any Government—State or 
Federal—and any corporation or instrumentality owned or controlled thereby) 
who shall use such waterway for commercial-transportation purposes shall, unless 
exempted therefrom by the Commission, pay to the United States the prescribed 
and effective user charges. 

That would require the Federal Barge Lines, the United States 
Corps of Engineers, the Army, Military Sea Transportation Service, 
the Navy, and the United States Maritime Administration, all in 
competition with taxpaying free enterprises, to pay toll taxes out of 
the tax money already paid into the Treasury by all of the taxpayers, 
including the small business and professional people numbering over 
10 million citizens of our Nation. 

Section 7 of the act exempts the “naval or other noncommercial 
vessels of the United States,”’ and states: ‘‘No user charges shall be 
imposed”’ on “inland waterways which form boundaries between the 
United States and any foreign nation, except’such as may be per- 
mitted by treaties.”’ 

When this section 7 was written, someone may have had in mind 
the St. Lawrence seaway project. 

The penalties provided in the act for failure or refusal to pay user 
charges are exorbitant and confiscatory. One can visualize the horde 
of bureaucrats that will be built up to harass the overburdened small- 
barge operator. 

The totalitarian aspects of Senate bill 2743 are similar to those 
fostered by the administration in the tidelands legislation. This act 
is just another attempt to submerge the rights of the individual States 
into the nationalistic web of those who believe in an all-powerful 
centralized government. 

A reflection of the thinking in the minds of the people in bringing 
about a turn in the tide of totalitarianism in the United States can be 
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seen in the activities in the primaries in various States, where the 
people are voting independently, seriously, and in great numbers. 
The Biblical expression, ‘“The handwriting on the w all,” can now be 
changed and brought up to date and used as a campaign slogan, “The 
handwriting on the ballot.” 

The people are making up their minds on the question as to whether 
they will accept the principles of the totalitarianism wherein the citizen 
is a slave of the state and tax collector or the concept on which our 
Nation was founded, that the single function and purpose of govern- 
ment is to secure and protect the inalienable, God-given rights and 
sovereignty of each individual. 

Federal regulation, regimentation, and taxation is more than the 
people can endure much longer. More and more small-business 
people find the red tape of filling: j in forms, collecting and reporting 
taxes, becoming a greater burden each day. Incentive is being 
throttled by taxation. Small businesses are turning down business 
in many instances for the reason they will not make enough after taxes 
to warrant the risk of wrecking their businesses with the additional 
overhead they would be called upon to introduce into their establish- 
ments. 

I should like to incorporate herein as exhibit A a combination 
bulletin entitled ‘Attention All Small Businesses, Professional People, 
and Members of Congress,’’ an Associated Press news article dated 
June 18, 1951, and an editorial from the New Orleans States dated 
June 19, 1951, pointing out the red tape, bureaucratic problems of small 
businesses in which one small firm had to spend $18,000 a vear to keep 
records, collect and remit taxes, compile 30 reports, and file them with 
the Federal Government, 21 with the State, and 14 with the city 
annually, in addition to attending hearings, meetings, conferences, 
and conducting endless correspondence with thousands of bureau- 
cratic personnel. 

Mr. Paul O. Peters, a research consultant and a member of the 
National Board of Directors of the American Association of Small 
Business, 606 National Union Building, Washington, D. C., in his 
Free Enterprise, Washington new bulletin, Informational Bulletin 
No. 56, dated Monday, March 17, 1952, asks the question, ““How much 
do you owe as a citizen of the United States?’”” Mr. Peters goes on to 
show: 

Public debt of the United States and State and local public 

debts to be__- f 9 es $276, 423, 301, 156 
Private debts, consisting of loans, installment credit, farm 

mortgages, etc _ _ - ‘ 272, 416, 486, 000 
Contingent liabilities, Federal Reserve notes, amount to the 


credit of disbursing officers, enh various insurance and 


price-support programs 242, 185, 094, 002 


Or a grand total of over $791 billion. 

With your kind indulgence, gentlemen of the committee, I will 
submit the news bulletin pre pared by Mr. Peters mentioned above as 
exhibit B. 

In closing I must urge you and all of the members of your committee 
not to report favorably on Senate bill 2743, thereby adding another 
double hidden tax on the already overburdened taxpayer. 

Let me emphasize that the American Association of Small Business 
has always been against regimentation of individuals and businesses 
The association therefore takes the stand that enactment into law of 
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Senate bill 2743 would be a dangerous step toward the further suppres 
sion of free enterprise and individual initiative. 


[ thank vou for your attention to the presentation of my statement. 
(The exhibits referred to are as follows:) 


Exuisir A 


AMERICAN ASSOCIATION OF SMALL BUSINESS, 
Vew Orleans, La. 
Attention All Small Businesses, Professional People, and Members of Congress: 

Bureaucratic taxes are bleeding small business to death. 

The American Association of Small Business, in cooperation with the Associated 
Press, assembled the information contained in the article on page 1 of the June 18 
issue of the New Orleans States and in the editorial of June 19, 1951. Both items 
are reproduced by offset press on the reverse side of this page [see below]. 

Business has some right to tax relief. Therefore, eve ryone in business should 
want to work for legislation to secure up to a $25,000 tax exemption for all busi- 
nesses and professional people, thereby enabling them to build up a reserve for 
expansion or decline in business, as an offset to bureaucratic taxes 

Business and professions are required to collect taxes and remit to the Govern- 
ment; collect social-security insurance taxes, unemployment 
and remit to the Government; collect union dues and remit to the unions; make 
reports on prices; make application for materials; submit to rules, regulations, 
regimentation, and inspection by Government agents, and to many other nuisance 
requirements, without compensation. Recently, as many as 21 
ipon 1 small business at one and the same time. Failure 
conform to Government regulations may result in heavy 
prisonment. 

Millions of small-business and professional people are put to great expense and 
inconvenience by being forced to keep records, fill out Government forms and mail 
or deliver them to the various agencies, all in addition to paying high taxes. 
Small businesses are receiving many pages of fine-printed forms consisting of 
Government regulations and amendments to regulations. In many 
forms do not apply to the small businesses receiving them. 

Where would the tax money the Government needs so badly come from when the 
many millions engaged in and employed by small businesses and 
people are forced out of business by taxation and extravagance in 
spending of taxpayers’ money? 

What will you do to help secure relief from this bureaucratic taxation? 

A letter from you expressing your views will be appreciated. 

Yours for keeping small business in business and 

Sincerely, 


compensation taxes 


? 


agents descended 
to comply with and 
fines and years of im- 


instances the 


professional 
Government 


JospepH D. HENDERSON, 
National Vanaging Director. 


{From New Orleans States, June 18, 1951] 
SMALL BusINnEssES MIRED By FEDERAL Rep Tape 
(The Associated Press) 


Too many Government records to keep. 

Too many regulations—difficult to understand and sometimes contradictory. 

Competent personnel hard to get and hard to keep. 

Those, boiled down, are the chief plaints of small-business men as found by 
Associated Press member newspapers in a survey of Louisiana and Mississippi. 


UNNECESSARY WORK 


“T spent weeks checking more than 4,000 items in this store,” said C. M. 
Dossett, president of a Hattiesburg, Miss., grocery. ‘i found that not one item 
had anything near the mark-up percentage allowed by OPA. It is just a lot of 
unnecessary work and expense.” 

Joe D. Henderson, managing director of the American Association of Small 
Business, cited the case of an operator of a general store in New Orleans. 





1472 DOMESTIC LAND AND WATER TRANSPORTATION 


He said the operator, whose name he declined to reveal, employs fewer than 50 
—— but finds it costs him $18,000 a year to keep records required by the 
“ederal, State, and city governments. 


TAX EXEMPTION ASKED 


He said the man has to file 30 reports a year with the Federal Government, 21 
with the State, and 14 with the city. 

Henderson has asked the House and Senate Small Business Committees and 
the House Ways and Means Committee to support a proposal to give small- 
business men a $25,000 annual tax exemption to reimburse them for money spent 
keeping Government records. 

Robert H. Rolling, Hattiesburg, Miss., looks at that problem this way: “I 
need the money I have to spend keeping records to put back into my business in 
order to compete with the bigger stores.”’ 

A Lafayette, La., businessman, asking for information on how to fill out a form 
for OPS, reported: “‘They sent us back a book that would take a bunch of lawyers 
to interpret.”’ 

Another Lafayette businessman, who also remained anonymous, complained, 
“You get all kinds of directives and one contradicts another. It makes it hard 
for the little man.”’ 

CONFUSION RESULTS 


Joe Eros, Baton Rouge, La., soft-drink executive, said: ‘‘SSometimes we don’t 
know whether we’re violating a law or observing it. If there is any benefit to 
anyone in the Government’s rules and restrictions, it’s far overshadowed by the 
confusion.”’ 

Eros also finds wage freezes make it difficult to keep good employees. 

“We can tell an employe we’ll take his request for a raise up with the wage 
stabilization authorities, but, while we’re trving, he’ll be off to another job in big 
industry.” 


[Editorial from New Orlears States June 19, 1951) 


BUREAUCRATIC TAXES 


We hear a lot about hidden taxes. These are levies the taxpayer doesn’t know 
he is paying. They are obscured in the prices of the things he buys, Hidden 
taxes come in astonishing numbers and totals. 

A loaf of bread or a bottle of milk, for example, comes with 50 or 60 taxes hidden 
in the price the consumer pays. All along the line the taxes, license fees and 
imposts of all sorts are tacked on, so that in the end the user pays 15 te 20 cents 
for his loaf, 22 to 25 cents for the quart of milk, 26 to 30 cents for a pack of 20 
cigarettes. Taxes, taxes, and taxes run the prices up. 

There is another sort of tax which, however, doesn’t get into any public treasury 
but is nevertheless passed on to the consumer. This is what may be called the 
bureaucratic levy. It covers the added cost of conducting a business enterprise. 

There are records to be kept, regulations to be filed and followed and sometimes 
interpreted by a hired lawyer, reports to be compiled, usually by hired personnel, 
and sent to Federal, State, and city governments, all rendered necessary by th« 
Great Bureaucracy. 

To illustrate: One New Orleans firm employing 50 workers finds that it costs 
$18,000 a vear to keep records and make reports as required by Federal, State, and 
city governments. This is, in effect, an $18,000-a-year tax on that firm, which it 
must add to its operating expenses, and hence pass on to the consumer. 

Every business firm, large or small, is subjected to this expense, or tax. Thi 
larger one can manage better than the little fellow whose labor cost for obeying 
bureaucratic directives is proportionately higher. 

The survey made by the AP among small businesses in Louisiana and Mis- 
sissippi brought the general complaint that regulations and directives and record 
keeping and report making increased operating costs substantially, required the 
hiring of more workers, and also was confusing. The bureaucratic tax is burden 
some, and it brings back no benefits in schools, highways, public improvements, or 
guns and grenades for our soldiers. 
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Exuisit B 


[From Free Enterprise, Washington news bulletin, Paul O. Peters, editor. Informational Bulletin No. 56, 
Monday, March 17, 1952. Series 1952] 
How Mvcu Do You Owe as a CitizEN oF THE UNITED SrarTEs? 
* Statement of the public and private debts of the Government and the people 
of the United States, and an estimate of certain contingent liabilities assumed by 
the Federal Government is over $791 billion. 

The motto, “In God We Trust,”’ which appears on the face of our coins, appears 
to be taken more than literally, for an examination of the debts of the Federal 
Government and the private debts of the people indicate that our trust in God 
is now exceeded by our trust in a Government that is slowly building up a public 
debt of mountainous proportions, while the people also are going deeply into the 
red, on the philosophy brought to fruit in the early days of the Roosevelt admin- 
istration that we can “enjoy today—and pay tomorrow.”’ 

A careful examination of the latest available statistics shows our public and 
private indebtedness to be as follows: 


Public debt of the U.S. Treasury as of Mar. 12, 1952 $260, 186, 477, 274 
Guaranteed obligations, not owned by Treasury - 36, 823, 882 
State and local public debt, Dec. 31, 1950 », 200, 000, 000 


Total, public debt a 276, 423, 301, 156 
Private debts: 

Commercial bank loans : asi 58, 300, 000, 000 
Commercial security loans (collateral loans) __- gh 3, 200, 000, 000 
Consumer installment credit 20, 640, 000, 000 
Farm mortgage loans 5, 413, 385, 000 
Other farm loans, not secured by mortgage 2, 963, 101, 000 
Nonfarm mortgage debt 1, 100, 000, 000 
Short-term corporate debt 76, 800, 000, 000 
Nonfarm nonmortgage debt, other than installment 

credit ; 34, 000, 000, 009 


Total, private debts 272, 416, 486, 000 


Grand total, public and private debt 548, 839, 787, 156 
Contingent liabilities: 

Federal Reserve notes 23, 685, 433, 698 
Amount to the credit of disbursing officers, after de- 

duc.ing amount in general fund_ - - 96, 121, 464, 304 

Loan guaranties under ECA programs 15, 196, 000 
Contingent liabilities for various insurance programs 
covering crops, housing, veterans’ insurance, and 

similar items (as of 1950)________-_- See 22, 333, 000, 000 


i: ae ee , 7 ae 242. 185, 094, 002 


“Tn God We Trust” or do we? 


STATEMENT OF FRITZ LANHAM, REPRESENTING THE TRINITY 
IMPROVEMENT ASSOCIATION 


Mr. Lanuam. Mr. Chairman and members of the committee my 
name is Fritz Lanham. My home city is Fort Worth, Tex., and 
my Washington address is 2737 Devonshire Place. 

I represent the Trinity Improvement Association, a nonprofit or- 
ganization with offices in the Commercial Standard Building, Fort 
Worth, Tex. This association is interested primarily in the proper 
development of the Trinity River and the protection of its great and 
productive watershed and the safeguarding of inland waterway 
transportation in its beneficent operation in behalf of the American 
people and the protection and development of American industry 
and our national resources. 
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He said the operator, whose name he declined to reveal, employs fewer than 50 
— but finds it costs him $18,000 a year to keep records required by the 
‘ederal, State, and city governments. 


TAX EXEMPTION ASKED 


He said the man has to file 30 reports a year with the Federal Government, 21 
with the State, and 14 with the city. 

Henderson has asked the House and Senate Small Business Committees and 
the House Ways and Means Committee to support a proposal to give small- 
business men a $25,000 annual tax exemption to reimburse them for money spent 
keeping Government records. 

Robert H. Rolling, Hattiesburg, Miss., looks at that problem this way: “I 
need the money I have to spend keeping records to put back into my business in 
order to compete with the bigger stores.” 

A Lafayette, La., businessman, asking for information on how to fill out a form 
for OPS, reported: “‘They sent us back a book that would take a bunch of lawyers 
to interpret.’ 

Another Lafayette businessman, who also remained anonymous, complained, 
“You get all kinds of directives and one contradicts another. It makes it hard 
for the little man.” 

CONFUSION RESULTS 


Joe Eros, Baton Rouge, La., soft-drink executive, said: ‘Sometimes we don’t 
know whether we’re violating a law or observing it. If there is any benefit to 
anyone in the Government’s rules and restrictions, it’s far overshadowed by the 
confusion.” 

Eros also finds wage freezes make it difficult to keep good employees. 

“We can tell an employe we’ll take his request for a raise up with the wage 
stabilization authorities, but, while we’re trying, he’ll be off to another job in big 
industry.” 


[Editorial from New Orleans States June 19, 1951} 
BuREAUCRATIC TAXES 


We hear a lot about hidden taxes. These are levies the taxpayer doesn’t know 
he is paying. They are obscured in the prices of the things he buys. Hidden 
taxes come in astonishing numbers and totals. 

A loaf of bread or a bottle of milk, for example, comes with 50 or 60 taxes hidden 
in the price the consumer pays. All along the line the taxes, license fees and 
imposts of all sorts are tacked on, so that in the end the user pays 15 to 20 cents 
for his loaf, 22 to 25 cents for the quart of milk, 26 to 30 cents for a pack of 20 
cigarettes. Taxes, taxes, and taxes run the prices up. 

There is another sort of tax which, however, doesn’t get into any public treasury 
but is nevertheless passed on to the consumer. This is what may be called the 
bureaucratic levy. It covers the added cost of conducting a business enterprise. 

There are records to be kept, regulations to be filed and followed and sometimes 
interpreted by a hired lawyer, reports to be compiled, usually by hired personnel, 
and sent to Federal, State, and city governments, all rendered necessary by th: 
Great Bureaucracy. 

To illustrate: One New Orleans firm employing 50 workers finds that it costs 
$18,000 a vear to keep records and make reports as required by Federal, State, and 
city governments. This is, in effect, an $18,000-a-year tax on that firm, which it 
must add to its operating expenses, and hence pass on to the consumer. 

Every business firm, large or small, is subjected to this expense, or tax. The 
larger one can manage better than the little fellow whose labor cost for obeying 
bureaucratic directives is proportionately higher. 

The survey made by the AP among small businesses in Louisiana and Mis- 
sissippi brought the general complaint that regulations and directives and record 
keeping and report making increased operating costs substantially, required the 
hiring of more workers, and also was confusing. The bureaucratic tax is burden- 
some, and it brings back no benefits in schools, highways, public improvements, or 
guns and grenades for our soldiers. 
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Exuisit B 


{From Free Enterprise, Washington news bulletin, Paul O, Peters, editor. Informational Bulletin No. 56, 
Monday, March 17, 1952. Series 1952} 


How Mvcsa Do Yovu Owe as a CiTIzEN oF THE UNITED States? 


* Statement of the public and private debts of the Government and the people 
of the United States, and an estimate of certain contingent liabilities assumed by 
the Federal Government is over $791 billion. ; 

The motto, ‘In God We Trust,”’ which appears on the face of our coins, appears 
to be taken more than literally, for an examination of the debts of the Federal 
Government and the private debts of the people indicate that our trust in God 
is now exceeded by our trust in a Government that is slowly building up a public 
debt of mountainous proportions, while the people also are going deeply into the 
red, on the philosophy brought to fruit in the early days of the Roosevelt admin- 
istration that we can “enjoy today—and pay tomorrow.”’ 

A careful examination of the latest available statistics shows our publie and 
private indebtedness to be as follows: 


Public debt of the U.S. Treasury as of Mar. 12, 1952 $260, 186, 477, 274 
Guaranteed obligations, not owned by Treasury. 36, 823, 882 
State and local public debt, Dec. 31, 1950 », 200, 000, 000 


Total, public debt : 276, 423, 301, 156 
Private debts: 

Commercial bank loans , 58, 300, 000, 000 
Commercial security loans (collateral loans) __- ’ 3, 200, 000, 000 
Consumer installment credit , 640, 000, 000 
Farm mortgage loans 5, 413, 385, 000 
Other farm loans, not secured by mortgage 2, 963, 101, 000 
Nonfarm mortgage debt , 100, 000. 000 
Short-term corporate debt , 800, 000, 000 
Nonfarm nonmortgage debt, other than installment 

credit a ; 34, 000, 000, 009 


Total, private debts 272, 416, 486, 000 


Grand total, public and private debt 548, 839, 787, 156 
Contingent liabilities: 

Federal Reserve notes 23, $33, 698 
Amount to the credit of disbursing officers, after de- 

ducting amount in general fund 7 », 121, 464, 304 

Loan guaranties under ECA programs 5. 196, 000 
Contingent liabilities for various insurance programs 
covering crops, housing, veterans’ insurance, and 

similar items (as of 1950) ae ae 22, 333, 000, 000 


Total... ..< a A eet gee ee ey i: 242, 185, 094, 002 


“In God We Trust’”’ or do we? 


STATEMENT OF FRITZ LANHAM, REPRESENTING THE TRINITY 
IMPROVEMENT ASSOCIATION 


Mr. Lanuam. Mr. Chairman and members of the committee my 
name is Fritz Lanham. My home city is Fort Worth, Tex., and 
my Washington address is 2737 Devonshire Place. 

| represent the Trinity Improvement Association, a nonprofit or- 
ganization with offices in the Commercial Standard Building, Fort 
Worth, Tex. This association is interested primarily in the proper 
development of the Trinity River and the protection of its great and 
productive watershed and the safeguarding of inland waterway 
transportation in its beneficent operation in behalf of the American 
people and the protection and development of American industry 
and our national resources. 
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Several bills have been introduced in the Senate and are now 
pending before this committee concerning the use of our inland 
waterways. In my judgment, careful consideration of these measures 
will lead to the conclusion that their approval would be against 
public interest and, in some instances at least, grossly discriminatory 
and inequitable. 

The most far-reaching of these bills is 8.2743, to authorize and 
direct the Interstate Commerce Commission to determine and pre- 
scribe reasonable user charges to be imposed for the use for com- 
mercial transportation purposes of inland waterways constructed ¢ 
improved at the expense of the United States, and for other soso s 

This proposal strikes a deadly blow at the very fundamentals of 
American transportation policy. From the very beginning of this 
Nation—long before railways were a reality or modern public high- 
ways were built—the basic concept of our transportation policy has 
been that our natural and God-given routes of communication and 
commerce—namely, our rivers and lakes—are public ways to be 
kept always free of tolls or other user charges. That policy in its 
proper observance gave us the early development of our country’s 
transportation progress and in later years the continued recognition 
of its importance has accelerated our commercial and industria! 
advancement. 

The insidious nature of the proposal of S. 2743 is revealed by its 
section 1, which says in part: 

The term “improved inland waterway” as used in this act includes any inland 
or coastal canal and any natural inland waterway and the connecting channels 
thereof, constructed or improved in aid of navigation at the expense of the United 
States, except that the term does not include the Great Lakes and their connecting 
channels or such portion of any improved inland waterway as is used regularl\ 
and to a substantial extent bv oceangoing vessels engaged in foreign commerce, 

Even a cursory reading of this quotation from the bill shows un- 
mistakable reasons why the proposal should be condemned as dis- 
criminatory and inequitable. It suggests in the first place that we 
forget altogether what God has given us in our natural channels of 
transportation, whose use has been the very basis of our progress 
and that we impose unwarranted restrictions upon this natural, God- 
given asset in order to meet the selfish desires of man-made modes of 
transportation which in the proper interpretation of their successful 
operation have need of these waterways in accordance with the 
time-honored policy which our Nation has wisely and consistently 
observed. The proposal overlooks also the significant fact that many 
of these inland waterways have been deve sloped primarily and princi- 
pally at the expense of private industry and patriotic citizenry and 
that the Federal improvement in many instances has been incidental! 
and relatively of far less consequence. 

Time and again in the preceding century American statesme! 
serving in the Congress have resisted successfully all efforts to place 
tolls on our natural waterways, our rivers, and our lakes. As long 
ago as the 1880’s the Congress was forced finally to declare in specia! 
legislation that such natural waterways should always be toll-free. 

What equitable ground could there be for a law that Mississippi 
River barge traffic should be toll-free downstream from Baton Rouge 
but should pay user charges upstream from Baton Rouge? Or that 
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such traffic should be toll-free on the Great Lakes, but subject to 
tolls on the inland lakes of Florida? 

Does not this very consideration, and others, reveal that the 
American Association of Railroads is attempting for its advantage as 
one element of our national transportation to alter our established 
American policy to the disparagement of other channels of transpor- 
tation? It was my privilege and pleasure to serve for many years in 
the House of Representatives with the late and lamented Judge 
Joseph Mansfield who, as chairman of the House Committee on 
Rivers and Harbors, was probably more familiar with the problems 
of inland waterways than any other authority in this country. I can 
never forget many of the sound and convincing truths he taught me 
about water transportation. For instance, he called my attention to 
the fact that the most prosperous railroads in America are those which 
parallel used water courses. Waterways carry the heavv freight 
which railroads cannot transport to profitable advantage, but they 
accelerate industries in our cities and towns which afford remunerative 
traffic for the railroads in the finished products from the heavy, water- 
borne commodities. 

In excepting from user charges in this bill the ‘‘Great Lakes and their 
connecting channels” and our coastal harbors—and bear in mind that 
some important harbors are essentially just somewhat lengthened 
waterways—of which the railroads are among the heaviest users, the 
proposed legislation clearly shows its partisan railroad inspiration in 
opposition to our est: ablished and long-recognized policy. Of course, 
I am favorable to railroads in their proper and normal development 
as one of our essential modes of transportation, but what reasonably 
informed person could be so naive as not to realize that the re ailroad 
organization is again attempting its long-time policy of dividing and 
conquering for its selfish advancement to the disparagement of our 
original and natural and national concept of the proper protection of 
inland waterway transportation? We need both forms of transpor- 
tation and each should be strenuously protected in its own particular 
sphere of usefulness for our continued progress and industrial devel- 
opment. 

Somewhat on a par with that I have stated is the provision in section 
3 of the bill that the Interstate Commerce Commission ‘‘may divide 
the waterway into different sections and prescribe different user 
charges for the use of different sections.’’ Would every navigation 
pool of a single project have a different rate of toll? That could 
result and seems to be just what is proposed. 

Would a northern project, closed for 4 or 5 months each year by 
ive, have a greater rate than the Gulf Intracoastal, for instance, which 
never has any ice? Yet much traffic originates on the Intracoastal 
which terminates on the upper Mississippi. You will observe, there- 
fore, that our waterway projects are not merely separate entities but 
_ together they make up an integral system. 

S. 2743 prov ides also for the discontinuance of Federal maintenance 
and operation of any improved inland waterway which proves to be 
“meapable of yielding revenues from user charges sufficient to meet 
the cost of its maintenance and operation.’’ Such ‘‘costs’’ include 
amortization of first costs. Now let us consider that. It is readily 
discernible that a relatively short and somewhat expensive water- 
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way—possibly one indispensable to the development of an important 
natural resource, such as the Moss Bluff sulfur deposit on the lower- 
most Trinity—aimight itself yield a small ton-mileage which apparently 

‘proved it to be “incapable of yielding revenues from user charges 
sufficient to meet the costs of its maintenance and operation.” Sulfur. 
none too plentiful in our national development, is a very essential 
natioaal-defense item and, as is the case in the somewhat abundant 
supply of sultur in the Trinity watershed, the product might add very 
many times as much ton-mileage to other inland waterways. This 
highly necessary element of national defense is impractical of deve ‘lop- 
ment without protection of inland waterways. 

The mischief-making propensities of S. 2743 can hardly be over- 
stressed. It is vicious in that its enactment in violation of our es- 
tablished transportation policy could result in the virtual hamstringing 
of our fastest-growing form of heavy transportation. Probably no 
more disastrous way could be devised to deprive the American people 
of the full benefit of their wise investment in inland waterways. 

Gentlemen, you are dealing with a very fundamental matter of our 
American transportation policy. Let us keep that progressive policy 
unimpaired and not vield to the proposals of one transportation group 
to renounce and repudiate our established and beneficent program of 
justice and equity which from the very beginning of our country has 
contributed so successfully to our American progress. 


STATEMENT OF DALE MILLER, EXECUTIVE VICE PRESIDENT OF 


THE INTRACOASTAL CANAL ASSOCIATION OF LOUISIANA 
AND TEXAS 











Mr. Miuuer. My name is Dale Miller, and I am executive vice 
president of the Intracoastal Canal Association of Louisiana ani 
Texas, with principal offices in Houston. The Intracoastal Canal 
Association is a nonprofit, nonpolitical organization which for near) 
47 years has fostered the economic development of the Gulf coast 
through low-cost water transportation. I appear before you today to 
express opposition _ certain bills now before you for consideration, 
and in particular S. 2743, the enactment of which would have a 
damaging effect on othe national economy and the national security 

S. 2743 would “‘authorize and direct the Interstate Commerce Com- 
mission to determine and prescribe reasonable user charges to be 
imposed for the use for commercial transportation purposes of inland 
waterways constructed or improved at the expense of the United 
States, and for other purposes.”’ The bill would impose tolls for the 
use of inland waterways sufficient to cover “all costs of providing, 
maintaining, and operating, the improvements made thereon in aid of 
navigation, including reasonable allowances for interest on the invest- 
ment and amortization thereof’’; and it defines the term “improved 
inland waterway” to include ‘“‘any inland or coastal canal and any 
natural inland waterway and the connecting channels thereof, 
* * * except that the term does not include the Great Lakes and 
their connecting channels or such portion of any improved inland 
waterway as is used regularly and to a substantial extent by ocean- 
going vessels engaged in foreign commerce.”’ 

In the long history of transportation legislation in this country, 1! 
is doubtful if a more discriminatory proposal has been considered by 
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the Congress. The bill is patently unconstitutional, violative of 
article 1, section 9, clause 6, of the Constitution which stipulates that 
‘no preference shall be given by any regulation of commerce or 
revenue to the ports of one State over those of another, nor shall vessels 
bound to or from one State be obliged to enter, clear, or pay duties to 
another.” The bill would discriminate between coastal and inland 
ports, and would even discriminate between ports located within a 
few miles of each other on the same waterway. On the Mississippi 
River, for instance, barge traffic would remain free of tolls below 
Baton Rouge but would be burdened with such charges as it moved 
upstream from Baton Rouge. Furthermore, preference would be 
given to Great Lakes ports over ports of inland States. 

The Gulf Intracoastal Waterway, a barge-transportation facility 
having a project depth of 12 feet ‘and a bottom width of 125 feet, 
carries an enormous tonnage each year, but many sections of the 
waterway coincide with deep-draft channels in a number of areas. 
Under the terms of this bill, commercial users of the Intracoastal 
Canal would evidently be required to pay user charges over some 
sections of the waterway, but would be exempt from such charges 
over other sections, thus imposing higher transportation burdens on 
commerce serving some ports along the waterway than would be in 
effect at other ports on the same system. ‘The confusions and com- 
plexities which would result from the application of the provisions of 
this bill are clearly apparent, not to mention the gross discrimination 
which concomitantly would follow. 

S. 2743 would abruptly reverse the long-standing and tested policy 
of the United States which has recognized that the natural and prov- 
idential water routes of our Nation belong to all of the people and 
should forever remain free and open to public use. This bill would 
impose severe and unnatural restrictions on a public transportation 
facility which has been of incalculable value to the progress and 
development of the United States. The burdens which would be 
imposed by this bill would fall heavily on all of the people and could 
not fail to iujure the national economy. 

No better example exists to illustrate the inimical character of the 
provisions of this bill than the Gulf Intracoastal Waterway. This 
man-made canal was authorized by Congress on the expectation that 
it would develop a maximum of 5,000,000 tons of commerce a year 
between the Mississippi and the Rio Grande, and had it done only 
that it would have justified the cost of its construction and mainte- 
nance; but this goal was reached and passed with a rush long before 
the canal reached completion, and today the Gulf Intracoastal Water- 
way from New Orleans to Brownsville is carrying in excess of 32, 
000,000 tons of commerce a year. It is probably the most re mark- 
able artery of transportation in America today, and has long since 
paid and repaid many times over the cost to the Federal Government 
of its construction and maintenance. 

The direct value of this waterway to the entire Nation cannot be 
measured merely by its phenomenal growth in tonnage. The existence 
of this waterway has been as responsible as any other factor for the 
transformation of the Louisiana and Texas coast from a virtual wilder- 
ness to the great industrial and chemical empire that it is today. 
Anyone who is even remotely familiar with the economic metamor- 
phosis under way on the Gulf coast is fully aware that such progress 

96736—52—— 95 
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and development could not have been achieved without low-cost 
water transportation, and in particular the type of barge transporta- 
tion which would be severely burdened by the provisions of this bill. 

The establishment of these huge petroleum refineries and chemical 
plants along the Louisiana and Texas coast has not only provided 
jobs and prosperity for countless people but has produced for the 
Federal Treasury tax revenues of astronomical proportions. It is 
significant to bear in mind also that these large industrial plants are 
not industries transplanted from one section of the country to another; 
they are new plants, providing new jobs and creating new wealth 
which never existed before and which never would have existed without 
low-cost water transportation. It is important to realize further that 
these substantial economic benefits have spread over all forms of 
transportation, being shared by commercial users of the rails and 
highways as well as waterways. 

Those of us who have watched this remarkable development take 
place before our eyes have reason to be appalled by the prospect that 
the Congress of the United States would seriously consider the enact- 
ment of ‘legislation which would impose an ine ubus of suppression of 
this wholesome and salutary economic progress. The imposition of 
tolls or user charges would add mater ially to transportation costs, thus 
proving destructive of the very economic forces which brought such 
development about, and could not fail to impede economic progress 
and thus reduce the flow of tax revenue into the Treasury of the United 
States. The income which would be derived from user charges 
through the operation of this bill would doubtless be a mere pittance 
in contrast with the financial losses which would be sustained through 
the devastating effect the bill would exert on the economy of that 
productive region. 

Particular emphasis should be placed on the fact that virtually all 
of the commerce which moves on the Gulf Intracoastal Waterway 
consists of products essential to the mobilization program and to the 
national security. By far the heaviest tonnage consists of petroleum 
and petroleum products, with other vital war materials, such as sulfur 
likewise in constant movement over the bosom of the waterway. The 
burdens of increased transportation costs of these war materials would 
be immediately felt in the war effort, adding still further to the pyra- 
miding cost of national defense, a cost which must be borne by the 
Federal Government, which means by the people themselves. The 
effect of such increased transportation costs would also prove highly 
inflationary at the very time when the Nation’s most serious domestic 
proble m is its struggle against inflation. 

The hidden and insidious feature of this bill is exposed by its careful 
distinction between coastal and inland ports. The deep-water ports 
are lulled into an unwarranted complacency by their exclusion from 
its provisions, vet the discriminations which would result from enact- 
ment of the bill would be susceptible to some correction only by 
further legislation to extend to deep-water commerce the same 
restrictions and burdens imposed on barge transportation. The 
divide-and-conquer strategy of the instigators of this attack on water- 
borne commerce is clearly apparent. 

The interests which are fostering the enactment of this legislation 
should not be permitted to bring into being the deleterious effect 
which artificially increased transportation costs would have on the 
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national economy at this critical time. The Intracoastal Canal Asso- 
ciation of Louisiana and Texas strongly urges this committee to uphold 
the historic and proven policy with regard to the free and unrestricted 
use of our national waterways by the people of the United States, and 
to reject S. 2743 and any similar proposals which would repudiate that 
policy and impose unwarranted and unjust burdens on the people. 

Senator Hunt. Thank you. 

Without objection, I will submit the following statements for the 
record. 

(The statements referred to are as follows:) 


STATEMENT BY NORMAN L. MEYERS, WASHINGTON, D. C.. on BEHALF oF 
INDEPENDENT REFINERS ASSOCIATION OF AMERICA 


My name is Norman L. Meyers. I am an attorney in Washington, D. C., a 
member of the firm of Meyers & Batzell, and I appear as general counsel for the 
Independent Refiners Association of America. 

The Independent Refiners Association of America is an association of independ- 
ent refiners of petroleum products. Independent refiners have become substantial 
users of the inland waters for the movement of petroleam and petroleum products 
in competition with petroleum moved by pipelines belonging to and operated by 
large, integrated, major oil companies. Water transportation has enabled 
independent refiners to meet the competition of low-cost transportation afforded 
by pipelines, and to enter distant markets. Independent refiners are small, 
independent companies and do not have the financial resources with which to 
make the tremendous investments necessary to construct pipelines. The rela- 
tively much lower capital cost of towboats and barges bring such equipment 
within the reach of small business, whether the refiners themselves or the contract 
and common carriers from whom it can be chartered. Rail movement of petroleum 
products is so costly that its use for long hauls in competition with pipe lines is 
uneconomic. The independent refiners therefore are dependent upon a water- 
borne economy. Their refineries have been located and built on the water’s edge 
so that the benefits of low-cost water transportation can be obtained. 

The use of inland waterway transportation for the movement of petroleum and 
its products is substantial and has been steadily increasing in recent years. The 
wide-spread use of inland water transportation for petroleum movements has been 
set forth in a study of Transportation of Oil published by the Petroleum Admin- 
istration for Defense in December 1951. The following table from page 46 of that 
report relating to transportation of petroleum and petroleum products, illustrates 
the increasing use of the inland waterways by petroleum refiners and their depend- 
ence upon these waterways for low-cost transportation in competition with the 
network of pipelines operated by the major oil companies: 


Volume transported on 
lotal all car- inland waterways 
riers (1,000 

barrels 
daily) ! 1,000 barrels Percent of 
daily 2 total 


1940 
194 

1942 
1943 
14 
1945 
1946 
1947 
144s 
1449 


1950 (estimated) _ . 


' Oil and Gas Division, U. 8S. Department of the Lnterior. 
?7U. 8. Army Engineers. 


The Independent Refiners Association of America and its members are opposed 
to the imposition of user charges on the inland waterways of this country as pro- 
posed in $8. 2743. Transportation charges on inland waterways today are barely 
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competitive with those on the pipelines. The imposition of widespread user 
charges such as are contemplated by the proposed bill, S. 2743, would so increase 
the costs of inland water transportation as to destroy the competitive position of 
water shippers. 

As a result, independent refiners now shipping by water would have their markets 
cut off. Their only recourse would be to turn to pipeline transportation, if and 
where possible. There is little likelihood that many could find relief in the present 
pipeline systems. Existing pipelines are well filled by their owners and for the 
most part are not readily accessible to the refineries which have been built to take 
advantage of water movements. New pipelines, because of the large investment 
required for their construction, would not be available to independent refiners. 
The rails offer no solution. Rail movement of the petroleum products now moving 
by water is Just not economically feasible in competition with the lower cost 
transportation provided by pipelines. 

The distant markets which the independent refiner has been able to develop 
because of access by inland waterways would be cut off. The independent 
refiner would be confined to a small radius around his refinery which cannot absorb 
the production of his plant and he would be faced with financial ruin. Mean- 
while, the competitive market which has been created in the far reaches of the 
inland waterway system would disappear and the consumer in those areas would 
be left with supplies only from the major oil companies receiving products by 
pipeline. 

Refiners have been induced to build their plants on water because of the low-cost 
transportation the waterways afford. The country as a whole has benefited by 
the large volume of traffic which has developed; petroleum products are delivered 
to the consumer at low cost and competition has been maintained in areas which 
no longer can be economically served by rail. The refiners, through the taxes they 
pay, aid materially in the maintenance of the waterways, as well as of the web of 
highways which are provided by Government for the free use of all. 

The proposal to prescribe user charges would change all this. The barges 
carrying the products of refiners to distant markets would disappear from the 
waterways. ‘They would be priced out of the market. One of the basic purposes 
of providing an inland waterway system would be defeated. 

The simple economics of the problem, therefore, demand that the proposal be 
defeated. 

It should not be overlooked that much of the cost of improvements on the inland 
waterways has been for multiple purposes—for flood control and for power 
projects, as well as for aid to navigation. It is not possible to segregate out the 
costs for navigation alone. And there is no more reason to assess the costs upon 
the users of the waterways than there is to assess those who benefit directly by the 
flood controls effected by the improvements. 

It has become well established Government policy and it is recognized as a 
sound principle of economics that the Government provides improvements to 
navigation. The public generally benefits from the improvements thus provided 
and to the extent that the waterways can be utilized by shippers. This is true 
whether the improvements and aids to navigation be provided on the inland 
waters, on the Great Lakes or on the high seas. The same is true for the highways 
of the country which have benefited by Federal aid. There should be no dis- 
criminatory user charges assessed against the shippers on inland waters. 

The proposal contained in 8. 2743 contravenes the constitutional safeguards 
afforded to citizens who would use the inland waterways of this country. The 
legal problem posed has been discussed at length by witnesses who have preceded 
me and needs no further repetition. 

The independent refiners who constitute the membership of the Independent 
Refiners Association of America, are confident that the Congress, appraised of the 
facts, will not enact the proposed bill. They have set forth the facts concerning 
their business and industry and. their opposition to 8. 2743, not as seekers of 
special privilege, but because thé facts are illustrative of the economic damage 
which would be done to them and to all shippers on the inland waterways to the 
economic disadvantage of the country as a whole. 
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STATEMENT From Capt. A. LeprpaLtuoto, GENERAL MANAGER, INLAND 
NAVIGATION Co., VANCOUVER, WASH. 
ApRIL 1, 1952. 
Hon. Epwin C. JoHNSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
Washington, D. C. 

Dear Senator: Incident to the flood of railroad-inspired transportation legis- 
lation, introduced before the Senate, Eighty-second Congress, second session, are 
numerous proposals vitally affecting the future of barge transportation on the 
inland waterways of the United States. 

Perhaps the most important of any of these bills to the continued operation of 
barge lines on the Columbia River is 8. 2743, proposing user charges, based on 
“all costs of providing, maintaining, and operating the improvements made 
thereon in aid of navigation, including reasonable allowances for interest on the 
investment and amortization thereof * * *,” 

We feel that commercial navigation on the Columbia River, with which some of 
the members of the Senate Committee on Interstate and Foreign Commerce may 
not be fully conversant, warrants our presentation, to that committee, of certain 
facts relative to the importance of barge transportation on the Columbia River, 
to the present and future economic welfare of the Pacific Northwest. 

There are only two common-carrier barge lines regularly operating on the river 
above Portland, Oreg. Inland Navigation Co., and its affiliates, is one of those 
companies, and presently transports a little better than 50 percent of the water 
movements of bulk petroleum upriver, and grain downriver to tidewater, where 
it is then available to deep-draft vessels. 

Historically, before the construction of railroads along the bank of the river, 
transportation from and to the coast was performed by wood-burning stern- 
wheelers. Then came the railroads and by quoting lower all-rail rates, the 
stern-wheelers disappeared. With no river competition, rail rates were then 
increased to a point higher than the original water charges. Again steamboats 
were placed in service, but rail rates were again reduced to a point where water 
service could not compete. This same cycle has occurred four separate times in 
the history of the Columbia River. After the construction of the shallow-draft 
Celilo Canal, 95 miles above Portland, in 1915, there was another attempt to 
operate steamboats, and again rail-rate reductions forced the abandonment of 
the water service. Upon completion of the Bonneville Dam in 1938, river trans- 
portation has been maintained with modern Diesel-powered towbosts and multi- 
purpose steel barges. By efficient management, superior service, and untiring 
efforts, the barge lines have managed, so far, to bring to the people of the inland 
empire the benefits of water transportation. The Federal Government, in its 
far-seeing policy of fostering all forms of transportation, has looked far into the 
future in the development of its natural resources. The two navigation com- 
panies have brought about, over the past 20 years, actual savings, to the wheat 
farmers of the inland empire, of $8,361,522, on transportation costs. 

Let us very briefly describe a typical voyage upriver from Portland Harbor to 
final destination at Pasco, Wash., a distance of 229 miles. We leave Portland 
Harbor with the Tug Winquatt, 4,200 horsepower, with a tow of four loaded 
petroleum barges of 1,000 tons each. We proceed down the Willamette River to 
its confluence with the Columbia and turn east past Vancouver, Wash., and Camas, 
Wash., with its big Crown-Zellerbach paper mill, and about 9 hours and 46 miles 
from Portland we reach Bonneville Dam. One-half hour puts us through the 
locks and headed for The Dalles, which we reach in another 5 hours. The water 
between Portland and Bonneville Dam is slack water. That portion of the trip 
from Bonneville Dam to The Dalles is also slack water, and is known as Bonne- 
ville pool. At The Dalles the tow is broken up; one 1,000-ton barge is delivered 
to our terminal at that point; the other three barges, destined for further upriver, 
are then moved one at a time from The Dalles, through Big Eddy and the Celilo 
Canal, a distance of 12 miles, to Celilo. The 9-foot, over-the-sill, depth of the 
Celilo Canal, and the 270-foot-length locks, compel the movement of but one 
barge, by one towboat, at one time. From Celilo Basin, 102 miles from Portland, 
we proceed upriver with one towboat and one barge; the towboat usually being 
of about 2,500 horsepower. From Celilo Basin to Umatilla, the site of MeNary 
Dam, is 88 miles, during which 88-mile movement there are 16 rapids to be navi- 
gated, with channels as narrow as 150 feet, and at mean-low-water level, water 
depths as low as 7% feet. Transit time from Celilo Basin to Umatilla is approxi- 
mately 17% hours. On barges with final destination at Pasco, Wash., we proceed 
through the McNary Dam locks, and the presently partially filled McNary Dam 
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pool, navigating through Homily Rapids, 10 miles from Pasco, and thence on into 
our terminals at Pasco, a total distance from Portland Harbor of 229 river-miles 
The present barge-line port-to-port rate for petroleum products is 13 cents or 
1.1353 cents per ton-mile. 

From the foregoing description of the movement of petrolum products upriver, 
it will be observed that we have what is known as slack-water navigation from 
Portland to The Dalles, and upon the completion of the Dalles Dam, it is inter- 
esting to note that we will have a slack-water pool for an additional 27 miles, 
but from John Day, a distance of 117 miles from Portland, to Umatilla, 190 
miles from Portland, we still have only a one-barge operation, and not until 
the authorization, construction, and completion of the John Day Dam, will there 
be slack-water navigation from Portland to Pasco. The construction and opera- 
tion of Bonneville Dam aided considerably in the navigation possibilities as far 
as The Dalles. The MeNary Dam likewise will, upon filling of the pool, aid 
greatly in operation of river transportation for the 39 miles from Umatilla to 
Pasco. In 1957, the completion of The Dalles Dam will also improve the oper 
ating conditions from The Dalles to as far as the John Day River, but again 
we point out that.until the construction of the John Day Dam, any upriver move- 
ment beyond that point will still be limited to one tug and one barge. Quit« 
naturally, in the reverse direction, that is coming downriver, with bargeloads of 
grain, the same operational hazards are encountered. The above explanation is 
given so as to portray an actual picture of the operating conditions on the Co- 
lumbia River, that can be compared with the 10- and 15-barge tows now operating 
on the Mississippi River and its tributaries. 


POWER! POWER! POWER! 


The national defense and civilian requirements of the Nation are all advocating 
the creation of increased electrical energy. No river in the United States is so 
well suited to supply that needed power. All of the Government agencies have 
urgently pressed for the construction of dams on the Columbia River. All of 
the dams so far built, under construction and/or planned for the future, including 
those on the Snake River from Pasco to Lewiston, are multiple-purpose dams, 
with power the prime factor. All of these dams include in their multipurpose 
features, irrigation, reclamation, recreation, flood control, and fish facilities, the 
Federal cost of which is incident to the main purpose, power. None of the multi- 
purpose features of these dams, with the exception of power, return to the tax- 
payer anywhere near the financial benefits received from the incidental costs of aids 
to navigation. The navigational features of these dams are merely a side issue 
to the generation of electricity. We have navigation on the Columbia River, 
and the construction of lock facilities, through the dams built primarily for power, 
are merely to provide means for the continuation of that transportation by water. 
By what right, therefore, should barge lines be assessed user charges for over-all 
facilities which will, over the next period of years, pay for themselves many times 
over, not only in the actual sale of electrical energy, but also in the development of 
sorely needed national defense materials and in the future development of the 
Pacific Northwest. 

The history of inland-waterway transportation and the policy of Government 
aids to navigational improvements for that transportation nationally, over the 
past 50 vears, has been on the theory that the benefits to be derived from low-cost 
water transportation, and the relatively low-rate scales brought about thereby, 
would inure to the region for many years to come. No sound determination by 
any governmental bureau, by which all costs for providing, maintaining, operating, 
amortizing, and paying the interest on the investment for 1 year, could possibly 
be evolved. 

During the last war, when railroad tank cars were at a premium, and the 
Bureau of Service of the Interstate Commerce Commission put out its order 
prohibiting shipment by rail of petroleum products for distances less than 200 
miles, the barge lines provided the only means of transporting, to a great many 
military airfields in the Pacific Northwest, the necessary aviation gasoline to 
maintain our national defense and war efforts. To destroy water transportation 
on the Columbia River, all Congress has to do is to pass S. 2743, and to give 
railroad management permission to continue to decrease rates where they have 
water competition, and the Interstate Commerce Commission to continue to 
award permissive horizontal increases where there is no water competition. 

The railroads have, before the Interstate Commerce Commission, a most urgent 
appeal for additional increases in Ex parte 175, on the plea that they are going 
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into bankruptcy if additional revenue is not provided, and still they continue to 
reduce rates on water-competitive traffic. 

In Investigation and Suspension Docket No. 5918, where the Spokane, Portland 
& Seattle Railway is attempting to reduce their rate on petroleum, between 
Portland and East Pasco, from 33 cents to 20 cents, they justify this reduction 
on the basis of ‘‘out-of-pocket costs,’”’ whereas, in all of the raiJroads’ appeals to 
the Interstate Commerce Commission, for additional revenues to offset increased 
railway wages and costs of operation, they invariably base such operating expenses 
on “fully distributed costs.’”” Inland Navigation Co. is not in a position to oppose 
any increases that the Interstate Commerce Commission may find warranted 
under the financial presentations claimed by the railroads, but we are definitely 
opposed to the rails’ use of managerial discretion in making spot reductions 
merely for the purpose of eliminating competition. Supporting the numerous 
transportation bills, presently before the Senate Interstate and Foreign Com- 
merce Committee, are practically all of the railroad interests. Their pleas over 
the past few years for increases in general rail rates have invariably carried with 
them the complaint of what they term as unfair competition by all other modes 
of transportation, air, highway, and water. The railroads’ contention is that all 
air service in the United States is subsidized by the Government, but, of course, 
they make no mention of the railway-mail and parcel-post contracts that they 
hold with the Postmaster General. They have for years complained of the 
competition of motor carriers on the highways, but, quite naturally, make no 
mention of the billions of dollars presently accruing to the railroads by the orig- 
inal grant of lands. They have always waged war on any competing water 
transportation to the extent of losing money on that traffic in their endeavor to 
make it impossible for water transportation to continue. 

Inland Navigation Co. partially agrees with the principle of the railroads’ de- 
mands for managerial discretion in running their business. However, it is a potent 
fact that, in meeting barge competition, a definite limit must be placed on that 
managerial discretion’s ability to offset losses on water competitive rates by 
imposing exorbitant rates on noncompetitive traffic. The Interstate Commerce 
Commission’s case records are replete with such depressed rate scales. Specifi- 
cally, North Pacific Coast Freight Bureau now has on its April 1952 docket, a 
proposal to reduce, by about 10 percent, the presently competitive all-rail rates 
on asphalt, in tank cars, from Portland and Puget Sound to destinations in eastern 
Oregon, Washington, and Idaho, to a basis even below the present level of the 
combination of the barge-rail or barge-truck rates via the port of Pasco to desti- 
nations beyond. This proposed reduction by the rails, while applicable appar- 
ently only on asphalt, could not help but be eventually applied to all petroleum 
products, and other competitive traffic. If the present proposal is permitted to 
become effective, it would necessarily mean that if the barge lines were to move 
anv traffic at all between Portland and Pasco, it would have to make a comparable 
reduction in the water portion of the combination rates. 

The foregoing illustration is merely one of the series of what can be termed 
managerial discretion in the competing rail lines’ endeavor to force the Columbia 
River water operators off the river. 

In spite of the 68 percent increase in general freight rates, awarded the rail- 
roads since 1939, nationally, it is a fact that railroad rates, on that portion of 
their lines paralleling the Columbia River, are, in many instances, lower today 
than they were in 1939. In 1938, the rate on petroleum products from Portland 
to Pendleton was 28 cents, whereas today the rate is 22 cents. The rail rate on 
grain westbound from Arlington to Portland in 1930 was 17% cents, whereas, 
today the rate is 15% cents, but it should be remembered that to points away from 
the river, where bargeline competition is not a factor, the rates have been increased 
all the law will allow. lilustrative is the increase in the rate on wheat from Spo- 
kane to Portland, of 24 cents in 1930 to 40.28 cents today, an increase of 65.5 
percent. 

In conclusion, may I again point out that water transportation on the Co- 
lumbia River, above Portland, represents, now and for the future, a very vital 
link in the national defense, a potent factor in transportation costs, and an 
undeniable asset to the economic welfare and future development of the states 
of Oregon, Washington, and Idaho. 

Comparable to the depressed rate scales on wheat and bulk petroleum, the 
all-rail freight rates on all commodities in the territory contiguous to the river 
are on a depressed basis due to river competition. As a consequence, the public 
is, in the movement of every ton of traffic, by both rail and barge, under the gen- 
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eral depressed rate structure, receiving repayment of the investment by the 
Federal Government in aids to navigation. 

If we were to assess on top of this situation, or to overlay on the presently 
depressed rates, a user charge for the river, it would, in effect, require the water 
carrier to return to the general public their investment twice; once by lower rates, 
and secondly by direct charges. 

Let me impress upon you that user charges, without compensatory leveling of 
rail rates along the Columbia River, would deny, to the people of the Pacific 
Northwest, the advantages of the vast sums of money already invested in this 
area by the Federal Government, and we earnestly beseech your committee to 
report in the negative with reference to S. 2743. 

Permit me to take this opportunity to thank you gentlemen for your courteous 
consideration of the foregoing facts. 

Respectfully submitted. 

INLAND NAVIGATION Co. 
Captain A. LeppaLuoro, General Manager. 


oe 


STATEMENT OF LOWELL L. Frencu, Executive Vick PresipENtT, UNION BARGE 
Line Corp., Pirrspurau, Pa. 


My name is Lowell L. French and I am executive vice president of the Union 
Barge Line Corp., a certificated common carrier of freight operating on the naviga- 
ble waterways comprising the Mississippi River system. My business address is 
room 1009, Dravo Building, Fifth and Liberty Avenues, Pittsburgh 22, Pa. | 
wish to present this statement in opposition to Senate bill 2743, which proposes 
the establishment of tolls or user charges on commercial river transportation, 
because of its punitive and discriminatory aspects, its obvious aim to stifle a 
publicly owned facility to the advantage of private interests and its utter disregard 
of long-established congressional policies. 

Exclusive of the Great Lakes, this country has 27,498 miles of navigable inland 
waterways, consisting of the canals and rivers in the coastal areas of the Gulf of 
Mexico, the Atlantic and Pacific Oceans, as well as those in the midcontinental 
part of the United States. The Federal waterway development program has been 
Nation-wide, every region having benefited to the extent that economic justifica- 
tion could be established. It is true, of course, that the more important navigable 
streams are to be found in the more densely populated areas, possibly creating the 
erroneous impression that Government funds have not been equitably distributed. 
However, the well-informed know that the rivers, with their economic benefits 
and advantages, attracted the people and contributed to the growth and develop- 
ment of the populous communities and cities in the territory through which 
those streams flow. 

Since its inception the Government of the United States has recognized the 
obligation to provide public highways throughout the land for travel and trans- 
portation purposes. Our inland waterways are a definite part of this public 
highways system as is expressed in long-established congressional policies. The 
first expression of this nature is to be found in article 4 of the Ordinance of 1787 
for the government of the Northwest Territory, it being declared that ‘‘The 
navigable waterways leading into the Mississippi and St. Lawrence, and the carry- 
ing places between the same, shall be common highways, and forever free, as well 
to the inhabitants of the said territory as to the citizens of the United States, and 
those of any other States that may be admitted into the confederacy, without any 
tax, impost, or duty therefor.’ As further clarification of its views with respect to 
the use of the waterways, Congress included in the River and Harbor Act of 
August 2, 1882, a provision which still remains in full force and effect, reading as 
follows: ‘‘No tolls or operating charges whatever shall be levied upon or collected 
from any vessel, dredge, or other water craft for passing through any lock, canal, 
eanalized river, or other work for the use and benefit of navigation, now belonging 
to the United States or that may be hereafter acquired or constructed; *.* *.” 
Many other congressional acts decree that the navigable waters of this country 
are to be maintained as public highways for use by ali the people at no charge; and 
with freedom of access and nondiscriminatory treatment. 

In determining these waterway policies it is obvious that Congress adhered 
strictly to the democratic principles upon which our Government was founded. 
The people had furnished the money for the development and maintenance of the 
inland waterway system; they were the rightful owner of this economic asset; an 
had Government assurance that they would not be subjected to an inordinate 
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demand to pay a second time for their own possession. And with the early born 
faith and belief in the promises of their Government, the people proceeded to exert 
their energies and spend vast sums of money in establishing homes, communities, 
industries, and provided the many other essentials so necessary to the creation 
and development of our American way of life. 

No doubt many people still cling to the belief that our inland waterways are 
merely transportation arteries and otherwise of little benefit to the general welfare 
and economy of the Nation. It may well be that the original Congressional 
program did not contemplate anything other than navigational benefits, 
the great need at the time was some form of transport. The wisdom of dey eloping 
our streams as transportation arteries has long since been demonstrated; in fact, 
the rivers provided the only means of transportation for the settlement and de- 
velopment of the midwestern part of our country and flourishing population centers 
were already in existence before the advent of any other form of transportation. 
Although river transportation is just as important as ever to our general economy 
and welfare, it has now become little more than an incidental 


since 


benefit of our 
improved waterway system. Thus in seeking a solution of a transportation prob- 


lem, our Government succeeded in creating a multi-purpose 
practically indispensable to our present way of life. 

In their natural state the rivers ranged from mere rivulets 
seasons to raging torrents at other seasons of the rear Without 
stage of water at all times, those streams were virtually of littl 


facility whith is 


luring the dry 

a dependable 
use except for 
drainage purposes. It was not until after channels had been stabilized and other 
improvements made that the waters could be controlled and utilized advantage- 
ously. Today either by impounding or releasing water, as may be necessary, 
the river stage can generally be maintained at a level best suited for public uses. 

It would be impossible to describe the many uses and benefits of our multi- 
purpose waterways without going into considerable detail. However, for the 
sake of brevity, this will be avoided and instead the following summarization will 
be relied upon to call attention to the most significant public benefits 

Domestic water supply.—The majority of cities and towns on the improved 
waterways depend upon those streams as a source of domestic water supply. 
Without this constant supply of water in practically unlimited volume, these 
communities would probably be able to solve the problem only at prohibitive 
cost. 

Industrial water supply.—A high percentage of our Nation’s largest industrial 
plants have been located on the banks of our improved r‘vers in order to gain 
the benefits of these multipurpose streams. One of the principal considerations 
was the availability of water supply for operating purposes. Many of these 
plants require tremendous volume of water for daily operation; in fact, a single 
average-size steel mill in the Pittsburgh district uses 260,000,000 gallons of Ohio 
River water during each 24-hour day, according to their own admission in public 
print. The water obtained from the rivers by the large industrial plants repre- 
sents a daily volume that could only be expressed in astronomical figures. It is 
available in plentiful supply during all seasons of the vear because of the canalized 
rivers, the water impounded by navigation dams creating vast lakes, commonly 
called pools, which serve as huge reservoirs for the benefit of industry. 

Domestic and industrial waste disposal.—Historically our rivers have been used 
as a means of disposal for sewage and industrial wastes of the communities through 
which they flow. The flow of the rivers in their natural state would frequently 
be so low that wastes could not be carried off and resultant pollution would be so 
great as to constitute a real menace from the standpoint of health. At any rate, 
the stench alone from these polluted streams would be unbearable. 

Flood control. -Fortunately, our improved waterway system has proved to be 
an effective means of flood prevention. Land areas along the rivers which were 
previously subjected to frequent inundations have been freed of this constant 
threat and made more useful. For obvious reasons the railroads have built their 
lines in the river valleys whenever possible and accordingly are one of the principal 
beneficiaries. Actually, however, the benefits are widespread and are well dis- 
tributed among all who live, work or operate within the affected territory. 

Recreation.—Recreation ranks high in the list of public benefits afforded the 
people by our improved system of waterways. Federal and State Governments 
have already recognized their responsibility to provide facilities for recreation. 
As a consequence, the availability of suitable recreational facilities, as represented 
by the improved streams, relieves the public budget and the taxpayer of tl 
necessity to make other provisions. 


ic 
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Hydroelectric power.—The adaptation of navigation dams for the production 
of hydroelectric power introduced another public service that can be performed by 
our improved waterways for the benefit of our citizens. 

National defense-—Our improved waterway system is of vital importance to 
our national defense; it provides a well protected transportation route for the 
movement of strategic military equipment and supplies, essential materials for 
the production of war material, goods for civilian consumption, petroleum products 
for industrial and domestic use and many other things; it makes possible wide- 
spread geographical diffusion of industry away from vulnerable and congested 
coastal areas; it affords an opportunity to build naval vessels and other floating 
equipment at protected interior points with easy access via the navigable rivers 
to the sea; and its relieves other forms of transportation for vitally needed service 
elsewhere. 

All these attributes were clearly demonstrated throughout the recent war when 
the inland rivers, exclusive of the Great Lakes, during a 5-year period transported 
essential commodities totaling approximately 2,000,000,000 tons or about 
140,000,000,000 ton-miles, including 1,731,000,000 barrels of petroleum and 
petroleum products. In addition, more than 4,000 war vessels were built at 
interior shipyards and moved via the inland waterways to deep water during the 
same period. 

. “ * * * * * 


Additional benefits could be named but the foregoing should be sufficient to 
show that our inland waterways have many important uses other than naviga- 
tion. Should Congress now repudiate the long-established policies and require 
the payment of user charges, it would be a severe injustice if navigation alone 
were to be burdened with the cost of construction, operation, and maintenance 
of the waterways to the exclusion of all other users. A railroad spokesman in 
advocating passage of the user charge bill has said that its primary purpose is to 
promote fair and equitable competitive conditions between one segment of the 
water-carrier industry and the railroads in further effectuation of our national! 
transportation policy. He has condemned what the railroads prefer to think of 
as an unfair subsidy to river transportation and then, with amazing inconsistency, 
attempts to justify the reasonableness of not assessing tolls for the use of Great 
Lakes and seacoast harbors and canals, all of which have been provided at public 
expense, but the difference is that the railroads themselves benefit from these 
latter facilities and apparently prefer to disregard their philosophy of “equitabk 
treatment”? when they themselves are directly affected. Obviously, the primary 
aim of the proponents of this legislation is to destroy river transportation and 
effect the revival of the railroad monopoly and its “public be damned” attitude 
which would be disasterous to the national economy, the national defense and 
the publie interest. 

The railroads have historically had a so-called plight for which others were 
blamed. Today the tune is the same but the words are different. If the railroads 
need artificial respiration to cure their ills, it should be given without destroying 
the economic factors which have contributed so greatly to our national welfar 
and prosperity. 

Senator Hunr. That completes the list of witnesses for the hearing 
on the series of transportation bills. As the distinguished chairman 
remarked when he was leaving, are there any other witnesses who 
wish to be heard? 

If not, and if there are any of you who wish to submit written state- 
ments for the record, we shall be: pleased to receive them and they 
will be made a part of the record. It would be necessary, of course, 
that those be given to the committee at an early date, before the 
committee report has been filed and sent to the printers. 

This series of hearings on these transportation bills is now resolved. 

(Whereupon, at 11:25 a. m., the committee adjourned.) 

(Subsequently, the following letters, telegrams and statements were 
filed with the committee and made a part of the record of the hearings: ) 
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TELEGRAM FROM ANDREW P. CaLHouN, VicE PRESIDENT, AMERICAN BARGE 
Line Co., PirrspurGu, Pa. 
APRIL 8, 1952. 
Hon. Epwin C. JoHNson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 

The American Barge Line Co., a certificated common carrier by water, hereby 
registers its objections to proposed legislation embodied in Senate bills 2743, 
2744, and 2745 for reasons advanced by witness Thompson at current hearings 
thereon. We desire our objection to these bills to be entered in the record of the 
hearings. 


ANDREW P. CALHOoUN, 
Vice president, American Barge Line Co., Pittsburgh 19, Pa. 


SraATEMENT OF HeNRY CHAMPAGNE, TOWING OPERATOR, PLAQUEMINES PARISH, 
La. 


To the Chairman and Members of the Senate Committee ‘on Interstate and Foreign 
Commerce: 


My name is Henry Champagne, of Plaquemines Parish, La. For the past 30 
years I have operated boats; first, as a commercial fisherman and for the past 
15 years as a towing operator on a small scale. I can assure vou that the many 
hundreds of commercial fishing boat owners in Louisiana never thought it would 
come to pass that they would have to pay a tax, or a toll, or ‘“‘user charge”’ to run 
their boats in our inland waterways. I have struggled for several years to build 
my small towboats to haul barges, and can hardly keep my head above water now, 
with the terrible load of taxes, income, excise, social security, unemployment 
compensation, besides the scores of hidden Federal taxes. 

S. 2743 provides for authorization to the Interstate Commerce Commission 
to determine and prescribe ‘‘user charges”’ for the use of commercial transportation 
on inland waterways constructed or improved at the expense of the United States. 
This is but another tax under another name. 

In the first place, all inland waterways in some way or other are maintained 
or improved at the expense of the United States, so that all such waterways 
would be covered by these proposed so-called user charges. 

The bill provides for discontinuance of Federal expenditures in the maintenance 
of any inland waterway which, after a reasonable period, proves to be incapable 
of yielding revenues by user charges sufficient to meet the cost of its maintenance 
and operation. Of course, this provision would condemn many navigable streams 
for future commerce and would be a serious step backward in the development 
of our country’s economy. ,This should be sufficient objection to condemn 
this bill. 

Section 3 of the bill provides that the user charges to be prescribed by the 
Commission for the use of commercial transportation shall be at a rate calculated 
to cover all costs of providing, maintaining, and operating the improvements made 
thereon in aid of navigation, including interest charges on the navigation and 
amortization thereof. 

Does this mean that the cost of flood control in aid of maintaining navigation 
of inland navigable waterways should be assessed in the form of user charges 
against commercial transportation? This, alone, amounts to hundreds of mil- 
lions of dollars a year, and such user charges to defray or cover such costs would 
be prohibitive, and would of itself, in connection with the provisions of section 1 
to discontinue such further Federal expenditures, mean that all flood control work 
in aid of navigation would have to stop. 

The provisions of this bill actually require commercial naviagtion on inland 
waters to pay all such charges, or else the United States will withdraw from all 
such further maintenance work. 

It is respectfully submitted that the proponents of this bill could hardly have 
analyzed the serious effect of the provisions of this bill, because it would not only 
condemn the maintenance of further development of the country’s economy 
bordering on these vast navigable inland waterways but, at the same time, it 
would condemn all property and the lives of American citizens living behind or 
in the vicinity of these navigable waters to the hazards of ruinous floods. 

It must be conceded that commercial navigation on our inland waterways can- 
not support the charges borne by the United States, through taxation, for the 
maintenance of navigation and flood control as a necessary incident thereto. 
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We understand it is admitted, even by those who support the Federal Govern- 
ment’s claim to State tidelands, that the States own their inland waters subject, 
of course, to the right of Congress to regulate navigation, as far as may be neces- 
sary in the interest of foreign and interstate commerce. 

It is noticeable, however, that section 1 of 8. 2743 exempts waterways regularly 
used by oceangoing vessels engaged in foreign commerce from this user charge or 
inland waterway toil. 

Therefore, it leems clear that this bill does not propose legislation by Congress 
in aid of its constitutional authority to regulate navigation in aid of foreign 
commerce. 

Can it be that the purpose of this bill is to penalize and possibly destroy domestic 
commerce on our inland waters, especially that engaged in by smaller operators, 
who cannot afford any further tax burdens, for the benefit of those operating 
oceangoing vessels engaged in foreign commerce, or for the benefit of the Great 
Lakes States commerce, also exempted from the user charge, or possibly for the 
benefit of the proposed St. Lawrence seaway, to connect with the exempted Great 
Lakes? How can we know the real purpose behind such destructive legislation? 

It is respectfully submitted that 8S. 2743 should be unfavorably reported and 
should not be enacted into law. 


HeNrRY CHAMPAGNE. 


STATEMENT OF ABRAHAM FELDMAN, PRESIDENT OF THE CHiIcaGo District 
WATERWAYS ASSOCIATION 


My name is Abraham Feldman, and I am president of the Chicago District 
Waterways Association, said association has a membership of 45 members (a list 
is herewith attached.) 

The above list includes business enterprises that are interested in waterways 
commerce in the Chicago district. These firms refine petroleum and chemicals, 
mine coal, are in the marine transportation business, boat building, tank building 
and other business, incidental to waterways commerce. They range in size from 
very small individual operators to very large corporations. My own company is 
a tank terminal, a compounding and blending plant, and also a packaging plant 
located at mile 314 on the Illinois waterway, Chicago Sanitary Ship Canal in Cook 
County, Ill. 

We are opposed to the imposition of taxes or tolls on the commercial! use of the 
inland waterways, because such imposition would tend to injure or destroy the 
inland waterways commerce. 

The inland waterways commerce has actually had a rebirth and reestablishment 
in the last 10 years having been all but extinguished by railroad expansion and 
competition before then. 

Those that I represent and my own firm have spent very substantial investment 
in effort, in time and in money to commence and rebuild the inland waterway 
commercial use. The use and the industry surrounding said use; although very 
small compared to the other means of commercial transportation in our country, 
are vigorous, healthy and growing and have made a place for themselves in the 
economy of our Nation. 

The investment in effort, time and money would not have been made at all if 
there was any indication that there would be a toll or tax imposed upon the use of 
the waterways. This additional means of commercial transportation which might 
be very valuable in defense or of vital necessity in the commercial structure of our 
Nation would not have been in existence. 

As stated above the commerce on the inland waterways system represents a 
very small fraction of freight transportation throughout the United States; not 
more than 4 or 5 percent. The public or the Government would hardly benefit 
at all in the amount of money collected by a toll or use tax, for the reason that 
those upon whom the tax or toll is to be imposed would not be many in number 
nor would their properties and businesses be very great upon which to add a toll 
or tax, so the purpose of imposing the tax would be defeated, on account of the 
very small return. 

The cost of a toll or a tax, if imposed, would necessarily have to be added to the 
cost of the commodities transported or the services consumed. This addition 
might make the price of the commodities transported or the services consumed 
high enough so that the said commodities transported or services consumed would 
be priced out of the market and the commerce thereby seriously interfered with or 
destroyed altogether. 
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We might further point out the waterway transportation of commodities and 
raw Materials due to the fact that the commodities and raw Materials could be 
transported by water, has made said commodities and raw materials available to 
the public and to processors. The economy of the transportation is the sole reason 
for it. The tax or a toll charge might make the commodities and raw materials 
unavailable altogether. 

We might further point out that the gradual disappearance of the commercial 
traffic and the inland waterways would most likely have the effect of allowing the 
waterways to fall into practical disuse, and the maintenance of the navigable 
channels would also deteriorate. Accordingly, the effect of this on our national 
defense and vital necessity programs is most obvious. 

The bill as proposed exempts commercial transportation on the Great Lakes and 
coastal harbors, where the railroads have extensive floating equipment, terminals, 
and other facilities for interchange and transportation. This would give the 
railroads a great advantage over the inland waterway transportation and conse- 
quently would tend to injure most seriously or destroy the 
commercial transportation. 

We might further point out that the above would not contribute anything to the 
prosperity of the railroads. If proof of this statement is needed, consider that 
the freight handled over the inland waterways represents about 5 percent of the 
Naticn’s total ton-mile tonnage. 


inland waterway 


Compare railroad tonnage statistics at the 
present time or in the past few years against the railroad tonnage carried 10 o1 
12 years ago and it will be found that a substantial increase has taken place. For 
example, the 1948 tonnage of the railroads increased over 70 percent between 1940 
and 1948. This increase in railroad ton-miles alone was six times the total 
ton-miles of freight carried on the rivers and canals in 1948. Yet the railroads 
are still subsidizing so-called water compelled rates by charging higher ton-mile 
rates for the same commodities when moved over routes which are not competing 
against water transportation. 

We might further point out that if the railroads let the movement of freight falk 
to the natural and most economical medium of transportation and discontinue 
cutting rates in an attempt to recapture that freight which could be handled 
cheaper by barge or by truck and then handle the vast majority of the freight 
which it can handle more economically than competing forms of transportation 


at fair compensatory rates, they will operate at a greater profit and the entire 
transportation system of the Nation will prosper. 


completely sound transportation system based on fair rates for all commodities 
in the United States. 


The public will benefit by a 


Cuicaco Disrricr WATERWAYS ASSOCIATION MEMBERSHIP LIST 


Lake-River Terminals, Ine., Chieago, Il. 

2. Tri-Central Oil Co., Ine., Chicago, Il. 

3. Refiners Petroleum Co., Chicago, Il. 
Chas. Martin & Co., Chicago, Il. 
Braun Bros. Oil Co., Chicago, Ill. 
Chicago Steel Tank Co., Chicago, Il. 
John I. Hay Barge Co., Chicago, TIL. 
Arrow Petroleum Co., Chicago, Il. 
Globe Oil & Refining Co., Chieago, Il. 
Acme Petroleum Co., Chicago, Il. 
Consumers Co., Chieago, Il. 
Canal Barge Co., New Orleans, La. 
Material Service Co., Chieago, Tl. 
Martin Oil Service, Chicago, Ill. 
Standard Oil Co., Chicago, Il. 
Cities Service Oil Co., Chicago, Il. 
Cornelius Kroll & Co., Houston, Tex. 
Butcher-Arthur, Ine., Houston, Tex. 
S. H. Bell Co., Pittsburgh, Pa. 
National Oil Transport Corp., New York, N. Y. 
Marine Transit Co., Chicago, Il. 
Cleveland Tankers, Inc., Cleveland, Ohio 
Upper Mississippi Towing Corp., Minneapolis, Minn. 
Ingram Products Corp., Nashville, Tenn. 
Edwin T. Bull, Lockport, TIl. 
Chieago Towing Co., Chicago, Ill. 
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27. Take Tankers Corp., St. Louis, Mo. 

28. Apex Motor Fuel Co., Chicago, III. 

29. U.S. Ind. Chemical Co., Chicago, II. 

30. Shell Oil Co., Chicago, Ill. 

31. B. & M. Towing Co., Houston, Tex. 

32. Edmier, Inc., Chicago, Il. 

33. Pure Oil Co., Chicago, II. 

34. Socony Vacuum Oil Co., Chicago, III. 

35. Great Lake Refining Co., Blue Island, II. 

36. Petroleum Exchange Co., Chicago, Ill. 

37. Street Towing Co., St. Louis, 10, Mo. 

38. St. Louis Steel & Shipbuilding Co., St. Louis, Mo. 
39. Paraland Oil Co., Omaha, Nebr. 

40. Marine Oil Terminal Co., Chicago, II. 

41. Triangle Refineries, Houston, Tex. 

42. Oil Transport Co., New Orleans, La. 

43. Hughes Oil Co., Chicago, IIl. 

44. General American Tank Terminal Corp., Chicago, Ill. 
45. Russell Maher Oil Co., Riverside, Ill. 


STATEMENT OF Gorpon R. CLapp, CHAIRMAN OF THE BoarD, TENNESSEE 
VALLEY AUTHORITY 


TENNESSEE VALLEY AUTHORITY, 
Knorville, Tenn., April 9, 1952. 
Hon. Epwin C. Jonnson, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Washington, D. C. 


Dear SENATOR JoHNSON: In accordance with your request for a statement on 
our views on legislative proposals affecting water transportation which are 
presently being considered by your committee, I enclose herewith a statement 
directed particularly to S. 27438, and including comments on a number of other 
related bills. 

In view of the time schedule under which we understand your committee is 
operating, we have been unable to submit the statement to the Bureau of the 
Budget for advice as to whether the views expressed therein accord with the 
President’s program. 

Sincerely, 
Gorpon R. Crapp, 
Chairman of the Board. 


We believe enactment of 8. 2743 would be undesirable because, in our judgment, 
its enactment would tend to drive barge lines out of business and to destroy the 
investment of the Federal Government in improvement of the Tennessee River 
and other inland rivers at the very time when they are beginning to yield the 
benefits which were contemplated at the time they were authorized. While 
this statement is addressed primarily to 8. 2743, discussion of the questions raised 
by that bill will necessarily require comment on certain other pending bills also. 

We understand that the purpose of 8. 2743 is to protect the rail carriers from 
subsidized competition by water carriers. On the basis of our observation of the 
struggle of the water carricrs to develop traffic on the Tennessee River, we are 
convinced that the railroads need no such protection. On the contrary, we believe 
that the existing regulatory pattern gives the railroads competitive advantages 
which far outweigh any advantage that the water carriers may have by reason of 
the fact that the Federal Government has borne the cost of waterway improve- 
ment, and that the railroads have used these competitive advantages effectively 
to keep traffic off the inland rivers. Because of this fact, and the further fact 
that most of the inland river navigation improvements are relatively new, water 
traffic is not in position to pay user charges and survive—unless, concurrently 
with the imposition of user charges, Congress takes steps to eliminate the use of 
destructive competitive methods by the railroads. In addition to these basic 
objections, the proposed bill contains certain specific provisions which we believe 
are undesirable, and which are commented upon at a later point in this statement. 
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THE COMPETITIVE SITUATION OF THE RAILROADS 


In discussing competition between the water carriers and the railroads, it must 
be borae in mind that the water carriers on the inland rivers can reach only a 
limited number of localities and so are in a position to handle only a small per- 
centage of the Nation’s traffic, and that the vast bulk of the traffic is carried by 
the railroads. The railroads have a great volume of traffic for which water 
carriers do not and cannot compete. Virtually every pound of traffic carried on 
the inland rivers, on the other hand, moves in direct competition with some rail- 
road. It follows that the barge lines must obtain from their competitive traffic 
rates sufficiently high to cover their out-of-pocket costs plus a reasonable contribu- 
tion toward their overhead plus some profit. The railroads are under no such 
compulsion. They can, and so as matter of considered policy, reduce their rates 
on water competitive traffic far below the levels which they maintain on traffic 
which is not water competitive, and make up the difference by charging higher 
rates on other traffic. Any study of railroad rates will demonstrate that the rates 
on water competitive traffic are far below the level of rates maintained elsewhere 
for the same commodity. Whenever a water movement develops, the railroads 
reduce their rates, if at all possible, to a low enough level to keep the traffie on the 
rails, obtaining fourth section relief from the Interstate Commerce Commission 
if fourth section relief is necessary to accomplish this end. The situation is not 
unlike that which would exist if a chain store sold at or below cost at a location in 
which it had a serious competitor until such time as it drove that competitor out 
of business, and made up the loss by charging higher prices in areas in which it 
had already obtained a monopoly. 

A few examples from TV A’s experience will illustrate this point. Prior to 1939 
the rail rates on gasoline and other petroleum products from Baton Rouge and 
New Orleans to the Tennessee River ports of Florenee, Sheffield, Decatur, Gun- 
tersville, and Chattanooga varied from $7.50 to $9.40. In order to meet the pro- 
spective competition with the Tennessee River waterway the railroads applied to 
the Interstate Commerce Commission for fourth section relief to permit the 
publication of a rate of $4.20 from New Orleans and Baton Rouge to each of the 
five Tennessee River ports. The Interstate Commerce Commission authorized 
fourth section relief for rates of $5 to Florence, Sheffield, Decatur, and Gunters- 
ville, and $5.50 to Chattanooga. This decision is reported as Petroleum Products 
to Tennessee River Points (235 I. C. C. 115 (1939)). In a dissenting opinion 
Commissioner Eastman commented that after “it is all over, the oil companies will 
have their reduced rates, the taxpayers will continue to pay interest and main- 
tenance on account of the waterways, and the railroads will have a new hole in 
their revenues which they must fill up at the expense of some other traffic if it is 
not to impair their ability to serve the public.” 

A second example is found in Cotton Linters from Cairo, Illinois, to Chattanooga, 
Tennessee (246 1. C. C. 516 (1941)). Cotton linters move in substantial quantities 
from Cairo, Ill., and other origins to the plant of the Southern Chemical Co. at 
Chattanooga. During 1940 and 1941 two barge loads, each weighing 450 tons, 
moved from Cairo to Chattanooga at a barge rate of $2.80 per net ton, including 
handling, which was $2.20 under the rail rate of $5. The railroads sought and 
obtained from the Interstate Commerce Commission fourth section relief, enabling 
them to reduce the rate to $3.60. This rate was still substantially above the 
all-water rate, but because of certain disadvantages involved in the water move- 
ment, it was low enough to hold the traffic. In contrast to the $3.60 rate for the 
352-mile movement from Cairo to Chattanooga, the rail rates from Cairo to 
Huntington, White Bluff, and Stevenson remained at $4, $4.80, and $6.20 for 
distances of 95, 170, and 313 miles, respectively. 

Another example is Jron and Steel from Gulf Ports to Knoxville, Tennessee (277 
I. C. C. 52 (1950)). In 1948 and 1949 steel articles began to move from New 
Orleans to Knoxville. The rail rates for this movement were $13 on imported 
articles, and $16.20 on domestic articles. The railroads sought and obtained 
fourth section relief enabling them to establish a rate of $11 per net ton, which 
was sufficiently low to hold the business. 

Other examples which might be cited are Acetone Cyanhydrin from Houston, 
Texas, to Knoxville, Tennessee, Fourth Section Application No. 24238 (274 I. C. C, 
810), June 17, 1949; Printing Paper to Chicago, Illinois, Fourth Section Application 
No. 24658 (283 I. C. C. 1), August 29, 1951; and Sulphur from Port Sulphur to 
Lowlands, Tennessee, Docket No. MC—108676 (Sub. No. 1). The last-mentioned 
case involved a movement of sulfur from Port Sulphur, La., to the Stauffer Chem- 
ical Co., Lowlands, Tenn., about 40 miles from Knoxville. The Stauffer Chemical 
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Co. proposed to meve the sulfur by barge to Knoxville and truck beyond, and its 

plant was built to receive truck shipments. The railroads immediately reduced 
the rail rate on sulfur from $10.68 to $9.88 per net ton, but despite the reduction 
the Stauffer Chemical Co. preferred to move the sulfur by barge. In March 1951, 
A. J. Metler applied for operating rights to truck the sulfur from Knoxville to 
Lowlands. The rail carriers contested the application but a special ICC joint 
board recommended that operating rights be granted. On appeal, Division 5 of 
the Commission denied the application despite the fact that the plant was con- 
structed to receive truck shipments of sulfur and that operation difficulties are 
encountered when delivery is by rail, and that the cost of all-rail delivery would 
be higher. Division 5 denied the application on the grounds that rail service 
would meet the shipper’s reasonable requirements and, in effect, that the shipper 
was not entitled to move the sulfur by barge and truck as long as it could obtain 
it by rail without too great an additional cost. It seems to us that this decision of 
Division 5 (a petition for reconsideration of which is being filed) tends to deprive 
both the shipper and the barge line of the inherent advantages of water trans- 
portation which, under the Transportation Act of 1940, it was the legislative 
intention should be preserved. The effect is to guarantee that once a rail carrier 
hauls certain traffic, it will be protected against competition from another type 
of carrier which, from the shipper’s standpoint, could do the job better. We think 
such a guaranty against competition impedes transportation progress. For simi- 
lar reasons, we believe enactment of S. 2753, now pending before the committee, 
would be undesirable, since we think it would tend to have this same effect. 

The reduction of rates on traffic which competes with the waterways is not 
the only competitive weapon available to and used by the rail carriers. There 
are many others. One of these is the consistent refusal of the railroads to estab- 
lish joint routes and rates with water carrers on a basis which permits the latter 
to bid for traffic on the basis of equality. While the water carriers may have a 
legal right to redress in at least some instances, such redress is difficult to obtain 
and Mav involve such lengthy and expensive legal proceedings as to discourage 
the effort. Consequently there are relatively few joint rail-barge rates which 
move significant quantities of freight on the inland rivers. In fact, not a single 
joint rail-barge rate exists in connection with Tennessee River traffic, and every 
ton of freight moving by a combination of rail and barge via that waterway must 
bear the full local rail rate plus the full barge rate although it May actually be a 
through joint haul. 

Another related competitive Weapon commonly employed by the railroads is 
the refusal to Move ex-barge traffic on the same basis on which ex-rail traffic 
moves. An example of this is found in the situation disclosed in /nterstate 
Commerce Commission v. Mechling (330 U.S. 567 (1947)). The railroads there 
sought to establish two different levels of rates on grain from Chicago to the 
Fast. Thev filed rate schedules calling for application of a proportional rate on 
grain which reached Chicago bv rail or via the Great Lakes, and of a much higher 
local rate on grain reaching Chicago by barge. The railroads frankly stated that 
the purpose of the proposal was to ‘“‘drive this business off the water and back 
onto the rails where it belongs’? (330 U. 8S. at 571). The Interstate Commerce 
Commission entered an order permitting the proposed schedules to go into 
effect, but a three-judge district court and later the Supreme Court ruled that 
the schedules violated the national transportation policy and were invalid. 

Despite the decision of the United States Supreme Court in the Mechling case, 
the railroads have continued their efforts to discriminate against ex-barge traffic, 
as shown by two recent district court cases. James McWilliams Blue Line v. 
l'nited States (100 F. Suvp. 66 (S. D. N. Y., 1951)), involved a situation in which 
coal was moved from mines in Virginia, West Virginia, and Kentucky to Hampton 
toads ports, and thence by oceangoing vessels to New England ports, from which 
it moved inland by barge or rail. The railroads attempted to charge a higher 
rate for the movement to the Hampton Roads ports in the ¢ase of coal which 
moved to its final destination by barge than applied where the final movement 
was by rail. The United States District Court for the Southern District of New 
York, in its decision cited above, set aside a decision of the Interstate Commerce 
Commission which authorized this discrimination against barge traffic. Still 
another case is Tennessee Valley Authority v. United States (96 F. Supp. 409 
(N. D. Als., 1951)), which involved an attempt by the railroads to increase the 
charge for ex-barge switching at Knoxville to amost double the price charged at 
that city for identical switching between local industries. The United States 
District Court for the Northern District of Alabama enjoined a Commission 
order which had permitted the increase to go into effect. The same principle 
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is involved in the case now pending before the Interstate Commerce Commission 
entitled ‘‘American Barge Line Co. v. Alabama Great Southern Railroad Co.., 
Docket No. 30744.”’ The Tennessee River is a natural artery for the movement 
of grain from the Midwest into the Southeast. Grain can move to the Tennessee 
River ports by barge much more cheaply than it can move by rail, but it cannot 
move out of the port cities economically because the only rail rates available are 
so-called local rates which are on a basis substantially higher than the rates 
applicable to grain which has previously moved into the port cities by rail. Under 
the present system of rates, grain can move by barge to Decatur, Ala., for example, 
at arate far lower than the rail rate; but if two carloads of grain arrive at Decatur, 
one by barge and the other by rail, and both are made into flour, the flour produced 
from the barge grain must pay an out-bound rate so much higher than the rate 
paid by the flour which is made out of the rail grain that the former can compete 
only in the immediate vicinity of Decatur. Complainants in the pending case are 
seeking to have this discrimination removed. 

The plain fact is that it is not the railroads but the water carriers which are in 
need of legislative protection. Congress thought it was affording such protectio! 
when it enacted the national transportation policy in 1940. The legislative history 
of the provision shows that it was intended, among other things, to prevent use 
by the railroads of just the type of competitive methods as those instanced above. 

See, in this connection, the Supreme Court’s discussion of the legislative histor: 
of the 1940 legislation in /nterstate Commerce Commission v. Vechling 330 | ss. 
567 (1947), at pp. 574-577.)) It has not achieved its purpose in this regard, and 
cutthroat competition by the railroads continues. If user cherges are now imposed, 
without at the same time affording the -water-carriers legislative protection 
against these cutthroat competitive methods, the result will simply be to increase 
the competitive advantage the railroads now possess. The objective of the reil- 
roads is not to keep the barge lines from carrying traffic which can more economi- 
cally move by rail, but to drive barge lines out of business so that trafiie which 
they presently handle will be diverted to the railroads, As already pointed out, 
because the barge lines haul no noncompetitive traffic, they have no alternative 
but to charge rates which cover full costs. If the railroads, similarly, were to 
charge rates reflecting their full costs on barge competitive traffic, the barge lines 
could pay user charges and stay in business, but as long as the railroads can move 
water-competitive traffic at rates which are at or close to out-of-pocket costs 
while the barge lines must charge full costs, the imposition of user charges would 
simply add to what seems to us the unfair existing competitive disadvantage under 
which the barge lines are operating. 

If tolls are to be imposed, therefore, they should be imposed, in our judgment, 
only in conjunction with legislative requirements strengthening the present 
provisions of section 4 of the Interstate Commerce Act, insuring that rail rates 
on water-competitive movements will be held at or approaching full cost, and 
making certain that barge lines will not be discriminated against with respect to 
joint routes and rates and ether similar matters. Accordingly, we believe that 
S. 2745 and 8S. 2754, which would weaken rather than strengthen existing legis- 
lation in these respects, should not be enacted into law. 


RARGE LINE TRAFFIC NOT MATURI 


The modern improved waterways are in their infancy. Practically all of the 
modern canalized channels have come into being within the past 20 or 25 years 
Traffic development in its modern phase, therefore, is in its initial stage. On the 
Tennessee River, as an example, the 9-foot navigable channel was not completed 
until 1945. During World War II, a shortage of barges existed and the develop- 
ment of traffic did not really get under way until 1947 or 1948. Barge transporta- 
tion has many disadvantages as compared with rail. It is slower and must move 
in quantities which exceed the demands of the ordinary shipper. Furthermore 
the shipper has become used to rail transportation and the waterway operator 
who seeks to develop traffic on the river must overcome a tremendous force of 
inertia. In the developmental stages which now exist on the Tennessee River, 
the barges can compete only where the shipper can use bargeload quantities and 
where there are savings which are substantial, demonstrable, and beyond the 
power of the railroads to destroy. As traffic develops on the river and the shippers 
become accustomed to water transportation, they can reasonably be expected to 
turn to water transportation where the savings are less, and to exercise ingenuity 
to take advantage of such savings as may be available. 
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Premature imposition of tolls, however, could so reduce the margin of savings 
as to kill off the traffic development now underway. This would be the inevitable 
consequence if tolls were imposed, while at the same time the railroads were left 
free to employ every weapon presently at their command in seeking to kill off 
water traffic before it could really get started. The results would be many and 
far reaching. In the first place, the region would be deprived of the benefits of 
water transportation, which were one of the principal factors that led Congress 
to authorize improvement of the river. Industries which are dependent on water 
transportation would not establish themselves or grow, and the economy of the 
entire region would suffer. In the second place, the investment of the Govern- 
ment in the waterway for navigation improvement would be wasted. In some 
respects the position of the waterways is not unlike that of the railroads in their 
period of development when Congress assisted them with substantial land grants 
which helped them to pay their way. At this stage of waterway development, 
tolls plus free use by the railroads of their existing competitive weapons are more 
than the waterways can be expected to bear. 





PARTICULAR ORJECTIONS TO S, 27 
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1. It would require that commercial navigation bear the full cost of waterway develop- 
ment 


Development of navigable channels has become intertwined to an increasing 
extent with the full development of our rivers for navigation, flood control, electric 
power, reclamation, recreation, and incidental purposes. The Tennessee River, 
for example, serves all of the foregoing purposes except reclamation. Under 
section 14 of the TVA Act the cost of the development of the river has been 
allocated among navigation, flood control, and power. Presumably, costs 
allocated to flood control and power would be excluded from consideration in 
determining the level of user charges. This is not the whole story, however. 
There is no provision in the TVA Act for any allocation to recreation, and most of 
the Federal costs related to the substantial recreation benefits which have de- 
veloped are treated as costs of navigation, flood control, and power. Neither is 
there any provision for an allocation between commercial and recreational naviga- 
tion. The Tennessee River reservoirs constitute a tremendous recreation asset 
widely used for fishing, both sport and commercial, boating, swimming, summer 
residences, and resorts. At the present time there are approximately 16,100 
boats valued at $8,738,000 on these reservoirs, and the number is increasing daily. 
In deciding what portion of the Government’s investment allocated to navigation 
should be paid for by commercial navigation, allowance should be made for the 
value of the reservoirs to boat owners, fishermen, swimmers, and owners of 
summer residences, resorts, and other benefited riparian property. To require 
that commercial navigation bear the entire cost would be grossly unfair, and would 
be analogous to the situation which would exist if only owners of commercial 
vehicles paid gasoline and other taxes used to defray the cost and maintenance of 
highways, while owners of private vehicles paid nothing. 

2. The proposed bill is discriminatory 

Improvements in the Great Lakes and the waterways which accommodate 
oceangoing vessels are exempted from the provisions of the bill. The Federal 
Government’s investment in such navigation facilities is only slightly less than 
the investment on the inland and intracoastal waterways. As shown by the 
report of the Corps of Engineers for the fiscal year 1948, through June 30, 1945, 
the Government’s expenditures for construction, operation, and Maintenance 
totaled $1,544,031,000 in the Great Lakes and seacoast harbors and channels, 
as compared with $1,608,112,000 in the inland and intracoastal waterways. If 
one of the two is to be exempted from payment of user charges, it seems to us 
that it is the inland rivers which have much the stronger case for exemption. 
The seacoast and Great Lakes harbors have been developed for Many vears, 
and traffic using them has attained a degree of maturity. Moreover, the Great 
Lakes carriers are financially strong, some of them being owned by large industrial 
corporations. If, therefore, the purpose of 8. 2743 is to secure additional Federal 
revenue through imposition of tolls, users of the Great Lakes and seacoast harbors 
would seem much better able to provide such revenue than barge lines operating 
on the inland rivers. 
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STATEMENT OF OLIveR E. Bevurer, Trarric MANAGER, Texas Drviston, 
THE Dow CHEMICAL Co. 
AprRIL 9, 1952. 
Hon. Epwin C. JoHnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 


DEAR HonoraB_eE Jonnson: This letter is-to register our opposition to S. 2743, 
the bill to authorize the Interstate Commerce Commission to determine and 
prescribe reasonable user charges to be imposed for the use for commercial trans- 
portation purposes of inland waterways constructed or improved at the expense of 
the United States. We feel that this bill is contrary to the transportation-policy 
of the United States as set forth in the Interstate Commerce Act and further that 
the imposition of these charges could cause serious dislocation of industry depend- 
ent upon water transportation and would result in higher cost to consumers result- 
ing from increased costs of transportation. 

The following points summarize the reasons for our opposition to this bill: 

1. Much capital has been expended for manufacturing plants, terminals, and 
the barge equipment to make use of our inland waterways. The imposition of 
tolls for these waterways may render the use of these facilities uneconomical and 
could result in a considerable loss to the individuals and corporations who have 
invested this capital. 

2. The money expended by Congress for the construction and improvement of 
inland waterways was not appropriated on the condition that it be reimbursed 
through user charges imposed at a later date. These expenditures were justified 
at that time as being of sufficient value to the general public to justify use of 
Federal funds. The expenditures are made only after an estimate of the cost of 
the improvements has been made by the Corps of Engineers and after hearings 
have been held to determine if the improvement was in the interest of the public. 

3. ‘The adoption of a policy of assessing user charges would make the economics 
of water transportation uncertain and would discourage investment by private 
interests of the capital required to make efficient use of these waterways. 

4. As written, S. 2743 does not impose any limits on the tolls which can be set 
by the ICC. ‘There is inherent in the power to assess tolls the power to destroy 
the barge industry. ‘lhis is particularly dangerous as it increases the risk of 
investing capital which must be written off over a long period. 

5. Waterway improvements result in many benefits to the general public 
beyond the improvement of navigation. ‘The following are some other benefits 
of these improvements: Flood control, provision of water for municipalities and 
industries, conservation of water, irrigation, power, and disposal of waste materials. 
In many cases the above benefits are of primary importance and the improvements 
would be made whether it resulted in better transportation facilities or not. It 
would be grossly unfair to assess tolls on one of many groups benefiting from these 
improvements. 

6. The barge industry is a vital link in the Nation’s transportation system 
during periods of national emergency. It is of great interest to the Nation not 
only to have our water highways open during periods of emergency, but also to 
have available a large supply of barges, boats, and trained personnel which can 
efficiently handle increased loads. During World War II the barge industry was 
called upon to handle tremendous tonnages which could not be carried on the 
Nation’s overtaxed railroad system. The barge industry responded and the 
loads were carried for the most part by private enterprise, namely, our common 
and contract carriers by water and the private carriers. ‘Tolls assessed by the 
Federal Government would retard investment by private enterprise but would 
not hamper the operations by Federal Barge Lines, since the tolls paid on the 
operation of one agency of the Government would,be income to another agency of 
the Government. 

Yours very truly, 
Onuiver E. Bevutet, Traffic Manager. 
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LetreER From WaALTeR M. W. SpLtawn, CHAIRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
APRIL 11, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JOHNSON: Your letters of February 27 and March 26, 
1952, addressed to the Chairman of the Commission and requesting comments on 
S. 2743, to authorize and direct the Interstate Commerce Commission to deter- 
mine and prescribe reasonable user charges to be imposed for the use for commer- 
cial transportation purposes of inland waterways constructed or improved at the 
expense of the United States, and for other purposes; S. 2744, to establish the pro- 
cedure for the determination of the economic justification of certain inland water- 
Way improvement projects, and for other purposes; 8. 2745, to eliminate certain 
sections of the Interstate Commerce Act which provide for preferential treatment 
in the matter of rates, which were introduced by Senator Capehart on behalf of 
himself and Senators O’Conor and Bricker, and an amendment in the nature of a 
substitute intended to be proposed by you (by request) to 8S. 2745, have been 
referred to our legislative committee. After careful consideration by that com- 
mittee, I am authorized to submit the following comments in its behalf. 

Bill S. 2743 provides that after hearing, and with the benefit of all pertinent 
information in the possession of the Secretary of the Army, this Commission shall 
prescribe and promulgate bases for user charges to be imposed for the use of each 
improved inland waterway by commercial vessels, The prescribed user charges 
may be different for different sections of a particular waterway and the Com- 
mission may change the level of such charges from time to time and grant exemp- 
tions under specified circumstances. 

The bill would place upon the Commission a duty somewhat different and 
apart from its primary function as a regulatory ageney and which in a sences 
would be in conflict with that function. The Commission would have the duty 
not only of regulating the charges of carriers on inland waterways that are subject 
to its jurisdiction but also of determining an element of their out-of-pocket costs 
Many waterway improvement projects are for multiple purposes, including 
flood control, irrigation and land development, provision of power, and navigation 
improvement. In some instances the primary purpose of the project may be 
other than for navigation improvement, such as flood control, but improvement 
for navigation would be a necessary concomitant of the primary purpose. This 
Commission would not be qualified or equipped to evaluate and determine the 
proportionate shares of the cost of multiple-purpose projects that would properly 
be chargeable to the purposes other than navigation; and in any event such 
evaluation would be beyond the sphere of this Commission’s true functions. 

It is our view, for the foregoing reasons, that the determination and establish- 
ment of charges for the navigation use of improved inland waterways, if the 
Congress concludes that such charges shall be levied, should be kept separate 
from regulation of the users, and accordingly we recommend that bill 8. 2743 be 
not enacted. 

Bill S. 2744 would declare it to be the policy of the Congress to adhere to the 
national transportation policy in respect of jurisdiction over the construction of 
works and improvements on the inland waterways of the United States in aid of 
navigation. Briefly, it provides that no such navigation improvement project 
shall be undertaken, or Federal funds allocated or expended, until this Commission 
after hearing, shall have submitted a report concerning the economic justification 
and the public convenience and necessity for the transportation features of the 
project. It requires that whenever a detailed survey of a proposed navigation 
improvement project has been made, and the report based on the survey shall con- 
tain a recommendation favorable to the project, the survey and the report shall be 
submitted by the Army engineers to this Commission for investigation and report 
to the Chief of Engineers; and no report by the Board of Engineers recommending 
any such project shall be made to the Congress or a committee thereof unless 
accompanied by a report of this Commission. The bill applies also to projects 
which have been commenced but are less than 25 percent complete at the date of 
enactment of the bill. 

Our comments above on S. 2743 are substantially applicable to this bill. As 
there indicated, determination as to the over-all need for a multiple-purpose water 
improvement project must be based upon various economic considerations and 
values that are outside the fields of transportation and the regulation thereof 
Like S. 2743, this bill if enacted would place upon the Commission major duties 
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that are alien to regulation of transportation. 
S. 2744 also be not enacted. 

Bill 8. 2745 as originally introduced on February 26 would eliminate from 
section 307 (d) of the act the following sentence which requires the Commission 
to prescribe. differentials where it establishes joint rates applicable to transporta- 
tion by common carriers by water and carriers by railroad: 

“In the case of a through route, where one of the carriers is a common carrier 
by water, the Commission shall preseribe such reasonable differentials as it may 
find to be justified between all-rail rates and the joint rates in connection with 
such common carrier by water.” 

Amendments in the nature of a substitute bill were introduced on March 25 
which, in part, would strike all of the sentence above quoted from section 307 (d) 
and insert in heu thereof the following: 

“Tn the case of a through route, where one of the carriers is a common carrier 
by water, the Commission may prescribe such reasonable differentials, between 
all-rai] rates and the joint rates in connection with such common carrier by 
water, as it finds to be justified by differences in the costs of providing the respec- 
tive services.” 

The substitute bill also would strike all of the last sentence of section 305 
of the act which will be later discussed. 

With respect to the changes proposed by S. 2745. as indicated bv the above 
quotations, bills H. R. 4414 and 4483 introduced in the first session of the Eighty- 
second Congress on June 12 and 15, 1951, respectively, proposed a change in 
section 307 (d) similar in substance and apparent intent to that proposed by the 
substitute S. 2745, bv inserting the following sentence i i i 
of the sentence first above quoted: 

“Tn case of a through route, where one of the carriers is a common carrier by 
water, the Commission shall prescribe such reasonable differentials as it may 
find to be justified by proof of a lesser cost for the through service by the part-water 
route as compared with the direct all-rail route or routes on 
from and to the same points.” 

In its annual report for 1951, pages 54-55, the Commission discussed bills 
H. R. 4414 and 4483 and its administration of section 307 (d) as follows: 

“Section 307 (d) of the act empowers us to establish through routes and joint 
rates between common carriers by water and carriers by railroad, and to pre- 
scribe such reasonable differentials as we may find to be justified ‘between all- 
rail rates and the joint rates in connection with such common carrier by water.’ 
Bills were introduced in the last session of the Congress which would eliminate 
the quoted provision of that section and provide instead that we may prescribe 
such reasonable differentials as we may find to be justified ‘by proof of a lesser 
cost for the through service via the part-water route as compared with the direct 
all-rail route or routes on the same traffic moving from and to the same points.’ 
The proposed change, we believe, stems from our decision in Rail and Barge 
Joint Rates (270 I. C. C. 591), in which we prescribed differential barge and 
rail joint rates for application in connection with common carriers by barge on 
the Mississippi River and its tributaries, although we were unable to find that 
‘there are demonstrable economies in barge-rail transportation on the Mississippi 
tiver and its tributaries, * * * which from the standpoint of cost of service 
would justifv differentials.’ 

“The decision in that case is not a governing precedent in all circumstances 
in which we might be asked to exercise our power under section 307 (d). It was 
based upon a recognition of ‘the clear congressional policy with respect to water 
transportation on the Mississippi River and its tributaries,’ particularly as that 
policy related to the Federal Barge Line. In upholding the decision in Alabama 
G.S. R. Co. v. United States (340 U. S. 216), the Supreme Court noted that we 
‘gave careful consideration to numerous expressions of congressional policy’ as 
we were ‘in duty bound to do.’ ”’ 

“In Inland Nav. Co. v. Bia Creek & T. R. Ca., decided July 30, 1951 (281 
I, C. ©. 515), where the same congressional policv appeared not to be controlling, 
we found that there were no economies in rail-barge routes in connection with 
barge operators on the Columbia River, as compared with all-rail routes, and 
declined to establish through routes and differential rail-barge joint rates. The 
establishment of joint rail-barge rates in that proceeding that would vield the 
barge lines some profit above their costs, would have required the rail carriers to 
absorb amounts generally in excess of the differentials and thus leave them less 
revenue than they receive on all-rail traffic. In the Rail and Barge Joint Rates 
ease, on the other hand, the barge lines were to absorb the differentials and the 
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rail carriers were to receive the same revenue or divisions that they would receive 
on joint all-rail traffic.” 

We believe the Commission has sufficient latitude under the present provisions 
of section 307 (d), respecting the establishment of joint rates and the prescription 
of differentials, to decide each case upon its economic merits; and it will be noted 
from the last preceding quotation that in the Inland Navigation Co. case differ- 
ential joint water-rail rates were found not economically justified. Furthermore, 
and with respect to the change in this section proposed by the substitute bill, it 
would appear undesirable and arbitrary to lay down a statutory cost requirement 
in respect of differential rail and water rates while no such requirement would 
exist as to any other rates which the Commission is empowered to prescribe or 
as to any routes other than those embracing water carriers. 

Substitute bill S. 2745 also would strike the last sentence of section 305 (c) 
reading as follows: 

‘Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation from those in effect 
by a rail carrier with respect to rail transportation shall not be deemed to con- 
stitute unjust discrimination, prejudice, or disadvantage, or an unfair or destruc- 
tive competitive practice, within the meaning of any provision of this Act.” 

This sentence and the sentence of section 307 (d), discussed above, which the 
original and substitute bills would eliminate or modify, express positive policies 
of Congress to guide the Commission in its treatment of rates applicable to water 
transportation in relation to those applicable to rail transportation. These 
“positive policies” and sections 305 (c) and 307 (d) and other pertinent provisions 
of the act were discussed by the Supreme Court in /nterstate Commerce Commission 
v. Mechling (330 U.S. 567, pp. 574-577), with references to legislative discussions 
on the bill by which they were enacted. The bill apparently would and is in- 
tended to effect a change in these policies. While such matters of policy are for 
the determination of the Congress, we do not believe that the changes proposed 
would be in furtherance of the carrying out of the national transportation policy. 
Accordingly we do not concur either in the amendment proposed by the original 
bill S. 2745 or in those proposed by the substitute bill. 

Respectfully submitted. 

WaLreR M. W. Spiawn, 

Chairman, Legislative Committee. 
CHARLES D. MAHAFFIB, 
Joun L. RoGERs. 


STATEMENT OF DEPARTMENT OF COMMERCE, CHARLES SAWYER, SECRETARY 


Views of the Department of Commerce concerning 8. 2743, a bill to 
authorize and direct the Interstate Commerce Commission to determine 
and prescribe reasonable user charges to be imposed for the use for com- 
mercial-transportation purposes of inland waterways constructed or 
improved at the expense of the United States, and for other purposes, 
and 8. 2744, a bill to establish the procedure for the determination of the 
economic justification of certain inland-waterway-improvement projects, 
and for other purposes. 


The Department of Commerce does not favor these bills in their present form, 
but rather favors an over-all study covering user charges, including transportation 
facility improvement evaluation, for all types of transportation as a necessary 
prerequisite for such legislation. 

S. 2743 would declare the policy of Congress to require imposition of reasonable 
“user charges’’ for use of improved inland waterways (except the Great Lakes 
and facilities used by ocean ships in foreign commerce) and discontinue further 
Federal expenditures for maintenance and. operation of improved waterways 
which (after reasonable development period) prove to be non-self-sustaining. 
Under its provisions the Interstate Commerce Commission would prescribe, 
“after hearing,’’ the amount and application of such charges “for commercial 
transportation”’ (including governmental use), the Secretary of the Army would 
furnish necessary information possessed ky him in such connection, and the 
Secretary of the Treasury would carry out the collection and enforcement thereof. 
The user charges would be at a level to cover as nearly as practicable all construc- 
tion, maintenance, and operating costs for navigation improvements, and would 
consider both present and reasonably prospective commercial use, on a sectional 
basis if found ngcessary. 
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8. 2744, a companion bill, would declare the statutory national transportation 
policy (54 Stat. 899) to apply to ‘‘construction of works and improvements on the 
inland waterways of the United States in aid of navigation,”’ and provides pro- 
cedure, including opportunity for hearing, for Interstate Commerce Commission 
evaluation of such projects from a public-need and public-convenience-and- 
necessity point of view, as an antecedent to further congressional action on such 
projects recommended by the Chief of Engineers, United States Army, or the 
Board of Engineers for Rivers and Harbors. This bill does not contain the 
geographic exemptions of S. 2744. 

The Department of Commerce, as was indicated to the committee in my 
letter of April 8, 1952, favors the placing of the various branches of transporta- 
tion on a sound basis, including all economic costs, and to this end favors devel- 
opment of a more consistent and unified policy, through comprehensive study, of 
all phases of the subject of user charges throughout the transportation field. 
This would necessarily embrace, among other things, evaluation of public trans- 
portation facility improvements, and thus would overlap to considerable extent 
the subject matter of S. 2743 and 8. 2744. A proposal along these lines is now 
being considered, as was indicated to the committee in our report on S. 2365, 
dated April 8, 1952. 

In view of these considerations, this Department is unable to support the 
piecemeal approach to the subject represented by the present bills, and recom- 
mends against their enactment at this time. 


LetrerR From E. H. Foiey, Acrinc SECRETARY, DEPARTMENT OF THE TREASURY 


TREASURY DEPARTMENT, 
Washington, April 14, 1952 


Hon. Epwin C. JoHnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear Mr. CuarrMan: Further reference is made to your letter dated 


February 27, 1952, requesting a statement of the Treasury Department’s views 
on 8. 2742, a bill to provide for the discontinuance of operations, the disposition 


of the properties, and the liquidation, of the Inland Waterways Corporation, and 
for other purposes, 8. 2743, a bill to authorize and direct the Interstate Commerce 
Commission to determine and prescribe reasonable user charges to be imposed for 
the use for commercial transportation purposes of inland waterways constructed 
or improved at the expense of the United States, and for other purposes, and 
S. 2744, a bill to establish the procedure for the determination of the economic 
justification of certain inland waterway improvement projects, and for other pur- 
poses. 

The Treasury Department is not primarily interested in the subject matter of 
any of the three biils and is not in a position to comment on their merits. How- 
ever, the Department would like to comment on certain fiscal aspects of 5S. 2743. 

It is noted that the second sentence of section 5 of 8. 2743 provides that “It 
shall be the duty of the Secretary of the Treasury to collect such user charges and 
to prescribe reasonable rules and regulations relating to the payment and collection 
thereof.” As it is the usual practice for agencies of the Government charged with 
the administration of a function to effect any collections arising from that function, 
it is suggested that the Secretary of Commerce rather than the Secretary of the 
Treasury be assigned this responsibility. It is further suggested that language 
be added to require the deposit of these moneys in the Treasury as miscellaneous 
receipts. ‘To accomplish these changes the following sentence is suggested as a 
substitute for the last sentence in section 5: 

‘*Tt shall be the duty of the Secretary of Commerce to collect such user charges, 
which shall be deposited in the Treasury of the United States as miscellaneous 
receipts, and to prescribe reasonable rules and regulations relating to the payment 
and collection thereof.” 

The foregoing change will also require the substitution of Secretary of Com- 
merce for Secretary of the Treasury in lines Nos. 11 and 12 of section 6. 

Due to your request for the expedition of this report it has not been possible to 
obtain the customary clearance by the Bureau of the Budget prior to its sub- 
mission. 

Very truly yours, 
(Signed) E. H. Fousy, 
Acting Secretary of the Treasury. 
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STATEMENT OF Hon. ALLEN J. ELLENDER, Sr., SENATOR From LovISstaNa 


Mr. Chairman, the measure you are holding hearings on, S. 2743, is one of those 
bills that may sound good and have a great amount of appeal, but which—after 
reading—is totally unworkable, discriminatory, and, in my opinion, in violation 
of congressional intent as demonstrated in vears past. 

There are many ramifications to this measure, most of which have been ade- 
quately covered by persons who have appeared here before me. But I should 
like to present my observations on this measure with particular reference to the 
State it is my privilege to represent in the Senate, and demonstrate to the com- 
mittee just how impractical this measure is. 

As you know, the State of Louisiana, particularly the southern portion, is 
honeycombed by a network of streams—small rivers, bayous, and other tributaries. 
Most of these waterwavs are navigable to some extent, and the majority of them 
have been improved in some way. These improvements take the form of flood- 
control measures, which in many: cases constitute navigation improvements, 
dredging, hvacinth and water-lily eradication, or drainage programs. 

The mouth of the Mississippi River lies just below New Orleans. This mighty 
stream, which drains the huge central plain of the United States, carries through 
the State of Louisiana millions of second-feet of water each year. For that 
reason, many elaborate and useful flood-control outlets have been developed in my 
State. Some of these—in fact, the majority of them—have resulted in improving 
navigation in some way. If this bill becomes law, I assume that the users of these 
streams, which are clearly improved at Government expense, even though the 
navigational improvements are incidental to flood-control benefits, will be subject 
to the user tax. This situation could hardly be classified as equitable. The same 
is true with respect to the removal of hyacinths, or water lilies. I dare say there 
is not one stream or bayou of respectable size in south Louisiana which has not 
been “‘improved”’ by having, at one time or another, its annual crop of hyacinths 
removed. The destruction of these prolific plant forms constitutes more than just 
a navigational aid, however. Their removal facilitates drainage, aids in flood 
control, and improves the breeding opportunities of various forms of fish and 
water fowl. Clearly, the cost of these last-mentioned functions should not be 
borne by the commercial users of the streams of Louisiana, but under this measure, 
such would be the case—even if again, as in the ease of flood control, the navigation 
benefits are incidental to other functions. 

Where can a cle ar line be drawn? Where is it possible to say improved naviga- 
tion for navigation’s sake begins, and flood control, hyacinth e radication, dredging 
or drainage functions end. Or are they separable at all? I frankly think not. 
And, the reverse is true. What may have been originally set up as an improve- 
ment of navigation, may carry incidental flood control benefits; or perhaps the 
two benefits were brought out by a studied design by the Corps of Engineers, 
constructed and carried out specifically to accomplish these twin purposes. | 
believe just this short discussion brings the magnitude of the problem this measure 
poses clearly into focus. 

If S. 2743 should be favorably considered and enacted by the Congress, I feel 
for the fishe rman, for the trappers and shrimpers and oystermen of Louisiana 
This tax, which has been suggested under the guise of a “user-charger’’ would 
wipe out the small seafood operator, the small towing operator—in fact, every 
man in my State who, in comparison to this country’s users of large waterways, 
earns his living on a “shoestring’’ budget. During shrimping season, for example, 
the shrimp boats leave their home ports which'lie some distance inland from the 
shore of the Gulf, and return at the end of the day. The enactment of this measure 
would mean that the small operator, the one-boat shrimper—and there are quite 
a few—would be subject to a toll going out and returning each day of the season. 
The total cost would constitute a financial burden which, I fear, could only end 
in the wiping out of the small operator. 

Basically, and notwithstanding the above reasons I have cited in opposition 
to S. 2743, the measure is inequitable. The benefits of improved navigation 
whether it has come about as such, or for any other reason—extend to more of 
our population than just the prima facie users of our inland waterways. 

Every shipper, every consignee, every purchaser of water-borne products in 
the United States, would be affected by the imposition of these user charges 
The increased costs, which these tolls would inevitably bring, would impose a 
burden on every segment of our population. And again, there is no doubt in 
my mind that the levying of these tolls could and would cause a dislocation of 
certain industries, to the detriment of many areas of our country. Again, I cite 
the case of Louisiana, with which I am most familiar. Seafood is big business in 
my home town. These tolls, by bringing higher prices and wiping out the small 
seafood operator, would seriously affect our welfare, along with the family budget 
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of every man, woman, and child in this country who eats Louisiana oysters, 
Louisiana shrimp, or wears a fur made from any fur-bearing animal trapped in 
the marshes of our State. 

In discussing this measure, I have left out many examples of the uses to which 
our streams are put. I have not gone into the shipping of sugarcane or raw 
sugar by barge. I have not mentioned the important fact that, in many instances, 
water transportation is the only economical form of transportation available to 
some segments of Louisiana—since the geological formation of the land is such that 
a railroad cannot economically be operated in many of the southern portions. 

But they are all there, and every one of these factors serves as another reason 
why this measure should not go beyond the hearing stage. 

There is another basic thing wrong with 8. 2743. Its provisions obviously are 
completely unenforceable, and the cost of attempting to enforce the toll charges 
would be prohibitive. 

Where would the tolls begin, and where would they end? Would they extend 
to the flood-control projects I have mentioned previously—many of which are 
constructed with cooperative State-Federal funds, or would certain of the projects 
be exempt? With respect to indisputable navigation benefits, would the case of a 
stream that had been dredged from a depth of 5 feet to a depth of 10 feet be covered 
by a blanket toll, or would a vessel drawing less than 5 feet—the original depth 
of the waterway—be exempt, while one drawing 6—which takes advantage of the 
improved navigation—be subject to the toll? And if so, would the 6-foot-draft 
vessel pay as much or less than one drawing 9 feet? These are just examples of 
some of the problems that would arise. 

Again, with respect to streams that had been cleared of lilies, would a toll, if 
levied, be charged just to large vessels, or would it extend also to the smaller boats 
such as luggers and shrimp trawlers? 

Constitutionally, I doubt the legality of the bill under consideration. The 
Congress alone can levy taxes. The House of Representatives alone can initiate 
tax legislation. Ido not believe any degree of this function is transferable. Since 
this ‘‘user-charge’”’ is in reality a tax, I doubt the legality of a bill which would vest 
the levying of a tax in the Interstate Commerce Commission. 

There are varied reasons why this bill was introduced. I do not claim to be 
familiar with them. But I note in testimony you have heard previously that the 

ailroads are definitely pushing the measure, since, they claim, that they are being 

discriminated against. Their position is that the Government, by improving 
inland streams either for flood control, navigation, or other reasons, is subsidizing 
water transportation. 

I have all the respect in the world for the railroads and the magnificent job they 
have always done. But they, too, had Federal help when they were granted, 
practically free of charge, rights-of-way across Federal lands. I frankly do not 
consider that, at any time, our Government has enacted inland stream legislation 
for the purpose of subsidizing an industry. If there were a subsidy involved, it 
went to the people whose homes and businesses bordered the stream in question. 
I think the railroads should realize this, and not seek to deprive water transporta- 
tion of the incidental benefits it has gained from functions performed by the Gov- 
ernment to aid all of its people. The airlines offer another case in point. The 
Federal Government has instituted navigational aids—beacons, range stations, 
weather services—for aircraft. Should the airlines be taxed because they get a 
weather report from a Government agency? 

In conclusion, Mr. Chairman, I oppose the bill S. 2743 as discriminatory, in- 
definable, unenforceable, and costly, since its institution would require a huge 
administering agency maintained at a huge cost to our people. The creation of 
another superagency, another addition to our already bulging bureaucracy, cannot 
be considered in the national interest, especially if it is created to administer a 
measure which on its face is incapable of administration at all. 


STATEMENT OF Huan C. McCarruy, Former ATTORNEY, SUBCOMMITTEE ON 
Domestic LAND AND WATER TRANSPORTATION, COMMITTEE ON INTERSTATE 
AND FoREIGN COMMERCE, UNITED STATES SENATE 

Memorandum: Toll or tax on transportation of property (sec. 347 

Revenue Code). 

Question: (a) Is it so arbitrary as to constrain to the conclusion 
that it is not the exertion of taxation but a confiscation of property in 
violation of the fifth amendment? (6) Is it so wanting in the basis 
for classification as to produce such a gross and patent inequality as to 
inevitably lead to the same conclusion? 

Apparent effect of existing law may be gathered from the following projections: 


5, Internal 





1502 DOMESTIC LAND AND WATER TRANSPORTATION 


Pipelines 
Rail Motor Domestic water 
Oil | Gas 


| 
| 
| 
| 
| 


For For Pri- For Pri- | For | For For Pri- 
hire hire vate hire vate | hire hire | hire vate 
nie ecaaeellt ommend — |-—_——— | ———_ | —__] —_—— 
Ton-miles, ratio for hire to | 

private ... percent 100 $51.5! 48.5) 3 | ; 100 | 100 60(?) 40(°? 
Freight ton-miles___._do 61.4 10. 78 5. 12.6 3 
Transportation tax, existing 

law : percent 3 3] Free : 446; Free 3 | Free 
Tax revenue, millions__- $251 GE Tain te Lverditombe $25 | - : 
Proposed tax, 8. 1889 

percent 3 3 | 3 : : 3 

Proposed tax, estimated | 

new revenue... _- ; $y | : —$7 





In the last tax bill (H. R. 4473) the Ways and Means Committee attempted 
to tax the transportation of oil by private water carriage, leaving other land and 
air private carriers free, but the Senate Finance Committee did not accept th 
change made in the House bill as not being administratively feasible, if extended 
to teueks—which is cured by section 79 of 5. 1889, requiring the carrying of mani- 
fests by trucks. 

As to the needed change, the House committee stated: ‘Section 3475 of th 
code imposes a 3-percent tax on amounts paid for transportation of property (in 
case of coal the tax rate is 4 cents per short ton). However, this tax only appiies 
to amounts paid to a person engaged in the business of transporting property for 
hire. It does not apply, for example, to a producer transporting his own prop- 
erty. In the case of oil it has been found that some producers transport the 
own oil by water while others hire independent shippers. This has created com- 
petitive discrimination since the latter are subject to the transportation tax, 
while the former are not. This discrimination has been recognized in the case of 
the transportation of oil by pipeline, since section 3460 of the code imposes the 
tax on either the amount paid for the transportation of oil by pipeline, or on the 
‘fair charge’ for such transportation if no charge is made. Section 493 of vour 
committee’s bill applies this same principle with respect to oil transported by 
water by imposing in section 3476 of the code the 3-percent tax on the transporta- 
tion of property to the ‘fair charge’ where the shippers are transporting their ow: 
oil, and in other cases where the amount paid for the transportation of oil is less 
than the ‘fair charge.’ In establishing the ‘fair charge’ for this transportatio 
the Treasury Department, insofar as possible, is to look to amounts charged i: 
similar cases where the transportation is offered for hire. If no similar cases are 
available then a reasonable charge will be constructed” (H. Rept., No. 586, p. 52 
82d Cong., Ist sess.). 

However, the Senate committee took a contrary view: ‘‘Your committee did 
not, however, accept the change made in the tax on the transportation of propert) 
by the House bill. * * * The tax on the transportation of property at 
present applies solely where property is transported for a charge. The Hous: 
amendment would represent an exception to this rule, and your committee secs 
no more reason why a tax should be imposed where shippers are transporting their 
own oil than where an individual is transporting his own property by truck 
Since such a general extension of the tax on the transportation of property is not 
administratively feasible, vour committee believes that it would be undesirabl: 
to select the isolated case of the transportation of oil by owners for the impositio: 
of the tax’”’ (8. Repi. No. 781, p. 109, 82d Cong., Ist sess.). 

A general extension of the tax or toll on the transportation of property appears 
to be inevitable according to the studies under Senate Resolution 50 (if not re- 
pealed). The bill S. 1889 (sec. 79) requiring manifests meets the objection to 
administrative feasibility, thus making returns no more difficult than for income 
tax. 

The House provision is itself incongruous in that the purchaser of oil by pipeline 
has in his price the 4% percent pipeline charge; the purchaser of oil by barge which 
uses publicly financed waterways (while the pipeline provides and maintains its 
own right-of-way) would have in his price only 3 percent; and when the same oi! 
moves over the publicly financed highways (largely in company tank trucks 
it is free. The common carrier is clearly discriminated against under the presen! 
law. 


The question what is “for compensation” is also a problem in regulation of 


transportation, and in the hearings under Senate Resolution 50 (p. 1532) probably 
the clearest exposition was stated as follows:— 
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“Unfortunately, services cannot be performed for nothing. If services con- 
nected with the distribution of goods result in the need for investment and for 
employment of manpower, then those services obviously must cost someone 
something and must be paid for somehow. This cost may be collected through 
an over-all across-the-board flat fee which is included in the retail or wholesale 
pricing of the commodity being transported, or it can be reflected in the going 
market price which——differing in different areas, depending upon distance from 
source of manufacture-—more accurately reflects a properly related cost of trans- 
portation, or the goods may be sold f. 0. b. point of origin and an accurate and 
fairly apportioned charge levied for delivery depending upon mileage involved. 

“Somehow, everyone who distributes merchandise, be he a manufacturer or 
sales and distribution agency, must be compensated for transportation and dis- 
tribution expense. In this regard, the Interstate Commerce Commission has 
ruled (under the present law) in the famous Woitishek case, in several subsequent 
cases, and finally in the Lenoir Chair Co. case, now decided by the entire Commis- 
sion and being challenged in the courts, that the primary business is the deter- 
mining factor as to whether that carrier is truly ‘private’ or ‘for hire’.”’ 

In Brooks Transportation Co., Inc. v. U. S. (93 Fed. Supp. 517), suit was brought 
to enjoin the Commission enforcement of orders based on the finding that a furni- 
ture manufacturer (Lenoir Chair Co.) and a distiller (Schenley Distillers Corp. 
were “private” carriers and not ‘‘contract’’ carriers as they had stated in their 
applications for operating permits. 

Held, that where the furniture company transported in its own trucks to 
customers 15 to 20 percent of its furniture, adding to its factory price a trans- 
portation charge comparable to the common carrier rates to the same destina- 
tion, the company was a “private carrier.’’ The cost of transportation was 
shown to exceed the revenue derived therefrom and this figure was shown sep- 
arately on its invoices. 

That where a parent corporation which transported to customers in its own 
trucks packaged liquor distilled by a subsidiary, the parent corporation was a 
“private” carrier within the meaning of the Interstate Commerce Act. The 
parent transported only about one-half of 1 percent of its total production in 
this manner, and the cost of transportation exceeded the revenue derived there- 
from. The rail rate was the measure of the charge but not segregated on the 
trip sheet. 

Clearly, a ‘“‘private’’ carrier must ultimately be redefined to meet the facts of 
transportation. 

The last. tax bill, as passed by the House, also contains what may be termed a 
“user charge”’ on trucks which was explained as follows: 

“Your committee believes that the taxation of Diesel fuel used on highways 
on the same basis as gasoline is necessary in order to prevent discrimination 
against. vehicles powered by gasoline. The tax is imposed at the retail level in 
this case, however, because substantially the same type of fuel is also extensively 
used for fuel-oil furnaces. Thus it is impossible for the manufacturer to deter- 
mine the ultimate use of the fuel at the time he sellsit. The system of requiring 
both the retailer and the user of the Diesel fuel on highways to collect the tax is 
instituted as a means of better controlling the collection of the tax’? (H. Rept. 
586, p. 43, 82d Cong., Ist sess.). 

But the Senate committee did not follow this reasoning, saving: The House 
bill adds a new section 2450 to the code imposing a tax of 2 cents per gallon on 
Diesel fuel for Diesel-powered highway vehicles. * * * 

“Your committee, although recognizing that the failure to tax Diesel fuel used 
on highways on the same basis as gasoline is discriminatory against vehicles 
powered by gasoline, does not include this provision in its bill. As provided by 
the House bill, the tax would be very difficult to collect. The retailer selling 
Diesel fuel for highway use also sells the same fuel for fuel-oil furnaces in homes. 
Moreover, experience with this tax at the State level has also indicated a con- 
siderable amount of evasion where the tax is collected from the person using 
the fuel oil in highway vehicles, the second alternative collection method provided 
by the House bill. Because of these difficulties in the administration of this tax, 
vour committee believes that it is desirable to postpone the consideration of this 
problem until it is possible to give it further study” (S. Rept. 781, p. 97, 82d 
Cong., Ist sess.). 

In the matter of taxation rather than tolls which would probably require a long 
and expensive study, as provided in S. 2365 (the result of which would be some- 
thing like the provisions of 8. 1889, in the view of many familiar with the prob- 
lem), the latter bill merely reapplies the provisions of existing law, consolidating 
the Internal Revenue Code section 3460 with section 3475. 
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EXPENSES (INCLUDING MAINTENANCE) AND Taxks ! 


Operating expenses: Percentage of operating revenues, by group of accounts, 1939-49 


t 


(Class I line-haul railways) 


[Ratio to revenues—percent] 


Account 1939 1940 1941 


Maintenance of way and struc- 


tures. _ _- ; 11.69 11.57, 11.28 
Maintenance of equipment 19.17 19.06 18. 57 
Traffic 2.67' 2.50) 2.09 
Transportation 35. 49; 34.93. 33. 20 
General = 3.19 3.04 2.58 
All other : Je 4 . 80 81 


Total operating expenses 73.05. 71.90 68. 53 


ICC Statistics of Railways. 


1942 | 1943 | 1944 1945 1946 | 1947 19048 | 1949 


10.67, 12.24 13.39 15.85 15.08 13.96 13.94 14.96 
16.22, 15.91, 16.82, 24.12 19.26, 17.94) 17.61, 18.73 
1.58) 1.43) 1.45 1.62) 2.16 2.03) 2.00 227 
30.03) 29.66 31.51 33.88 42.11, 40.03 30.51 39.81 
2.12| 2.06) 2.13; 2.37; 3.04) 1.49) 2.84) 3.18 
1.01 11 1 1 1.70; 2.82) 1.36) 1.37 
61.63 62.48 66.57 79.21 83.35) 78.27. 77.26 80.32 


Maintenance ratios, 1989-49 (class I line-haul railways) 


Charges for 


Man-hours of 





aaa .. Percent main-| maintenance Total car- ‘ 

Operating mo aa tenance of way and (miles in trans- Man-hours of 

Year ended revenues Ae be =e q charges of (structuresand) portation malotenanc 
(thousands) [STUC*Uresan@)  Gnerating | equipment service  (©™ployees per 

Souepanens revenues employees | (thousands) | 100 ¢ar-miles 

(thousands) (thousands 
se aitnieiactlasocogeniaae vanes = saictaiptcieconaa aie ‘ J 

31, 1939 $3, 995, 004 $1, 232, 766 30. 86 25, 204, 402 4. 40 

31, 1940 4, 296, 601 1, 316, 007 30. 63 27, 269, 778 4.31 
1941 5, 346, 700 1, 595, 701 20. 84 32, 067, 866 4. 30 

1942 7, 465, 823 2, 007, 395 26. 89 38, 561, 159 4.11 
31, 1943 9, 054, 72 2, 548, 622 28.15 41, 213, 898 4. 30 
. 31, 1944 9, 436, 790 2, 850, 777 30. 21 41, 998, 549 4.47 
31, 1945 8, 902, 248 3, 558, 710 39. 97 39, 076, 478 4.79 
1946 7, 627, 651 | 2, 619, 000 34. 34 35, 130, 849 4.63 
31, 1947 &, 684, GIS 2, 770, 107 31.90 37, 315 4.42 
, 1948 9, 671, 722 3, 050, 945 | 31.55 ; 5 4.50 
31, 1949 8, 580, 142 2, 890, 863 33. 69 32, 092, 285 4.13 





PROPOSED AMENDMENT TO SEC. 5 (2) (B) 


LA. 5 (2) (6), C.5 (2)] (6). Whenever 
a transaction is proposed under subpar- 
agraph 5 (a) the carrier or carriers or 
person seeking authority therefor shall 
present an application to the Com- 
mission, and thereupon the Commission 
shall notify the Governor of each State 
in which any part of the properties of 
the carriers involved in the proposed 
transaction is situated, and also such 
carriers and the applicant or applicants 
(and, in case carriers by motor vehicle 
are involved, the perserns speeified i 
seetien 266 te} Board of any State), and 
shall afford reasonable opportunity for 
interested parties to be heard. If the 
Commission shall consider it necessary 
in order to determine whether the 
findings specified below may properly 
be made, it shall set said application for 
public hearing, and a public hearing 
shall be held in all cases where carriers 
by railroad are involved unless the 
Commission determines that a public 





EXPLANATION 


This section proposes to meet the 
restrictions in certificates on rail-motor 
acquisitions. The proviso in section 5 
(2) (b) of the existing law has been 
administratively interpreted and applied 
in a fashion evidently contrary to the 
maintenance of a national transporta- 
tion system by adding “auxiliary and 
supplemental” and ‘‘kev point” restric- 
tions and conditions subsequent which 
are not stated in the law. The proposed 
bill approaches the problem of consoli- 
dations and mergers of carriers as setting 
the standards for carriers, engaged in 
the business of transportation, to con- 
solidate with Commission approval. 

The amendment proposed to the 
proviso in section 5 (2) (b) should meet 
the problem but there has also been 
stricken from existing law the phrase 
“and will not unduly restrain compe- 
tition’. This phrase seems to be 
redundant as the purpose of an exclusive 
franchise to a regulated carrier estab- 
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PROPOSED AMENDMENT TO SEC. 5 (2) (I) 


hearing is not necessary in the public 
interest. If the Commission finds that, 
subject to such terms and conditions 
and such modifications as it shall find 
to be just and reasonable, the proposed 
transaction is within the requirements 
of this Act and the scope of subpara- 
graph (a) and wil be eenrsistent with 
the ptble interest public convenience 
and necessity will be served by such 
proposed transaction, it shall enter an 
order approving and authorizing such 
transaction, upon the terms and condi- 
tions, and with the modifications, so 
found to be just and reasonable as herein 
provided: Provided, That if a carrier by 
railroad subject to this part Act, or any 
person which is controlled by such a 
carrier, or affiliated therewith within 
the meaning of paragraph +6}, this Act 
is an applicant in the case of any such 
proposed transaction involving @ eter 
any other type of carrier, the Commission 
shall not enter such an order unless it 
finds that public convenience = and 
necessity will be served by the trans- 
action proposed att be eonsistert ath 
the pttbHe taterest and will enable such 
carrier 46 Hse sepviee by meter vehiete 
te pible adventege im its eperetions 
tte MH Het He beset Cot pet 
tien. to provide an improved general 
transportation service to the public. 


PROPOSED 


[A. 208, C. 308.] Any certificate 
issued #ader seetion 266 oer 267 fo a 
motor carrier or a water carrier shall 
specify the service to be rendered and 
the routes over which or the ports to 
or from which, the fixed termini, if any, 
between which, and the intermediate 
and off-route points, if any, at which, 
and in case of operations not over 
specified routes or between fixed termini, 
the territory within which, the meter 
carrier is authorized to operate; and 
there shall, at the time of issuance ard 
from time te time thereafter, be at- 
tached to the exercise of the privileges 
granted by the certificate such reason- 
able terms, conditions, and limitations 
as the public convenience and necessity 
may from time to time require, inelud- 
ing terms, conditions, and limitations as 
to the extension of the route or routes 
of the carrier, and such terms and con- 
ditions as are necessary to carry out, 
with respect to the operations of the 
carrier, the requirements established by 
the Commission #ader seetion 264 + 
th and (65: Provided, however, That no 
terms, conditions, or limitations shall 
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EXPLANATION 


lishes monopoly; and 
restrained by regulation. 


competition is 


Delete proy iso (hearings, p. « 


EXPLANATION 


See rail-motor 


also explanation on 
acquisitions, section 5 (2) a. 
Leasing (Hearings S. Res. 50) 
See Agricultural Exemptions. 
Damage to regulated carriers 
ATA, p. 860. 
History 
1511. 
Gypsies—Tobin, Te 
1215-1222, 1235, 1241, 
Contract carriers oppose 
1500. 
Common carriers use—Todd, | 
Trip—S. Rept. 1039, p. 21. 


Idol 
ICC, 


Rogers, et. eek 


‘amsters, 
1442-1444. 
Todd ATA, 


pp. 


1502. 


herein elimi- 
stabilitv of the in- 
dustry, the rate structure, the security 
of investments and the change is in- 
tended to rectify the conditions brought 
about by the recent decisions of the 
Supreme Court. U7. S. v. Rock Id. 
Motor Transit et al. (3840 U $19), and 
U.S. Tex. & Pac. Motor Transport, Inc. 
et al. (340 Lae. 450), both involving 
rail subsidaries. In the Rock Island 
case the carrier refused to accept 
Commission conditions in a Certificate 


Conditions subsequent, 
nated, imperil the 
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PROPOSED AMENDMENT TO SECTION 208 


restrict the right of the carrier to add to 
his or its equipment and facilities over 
the routes, between the termini, or 
within the territory specified in the 
certificate, as the development of the 
business and the demands of the public 
shall require if the carrier makes a 
showing to the Commission and the Com- 
mission makes a finding setting forth the 
grounds of its determination that— 
(a) the nature, character, or 
quantity of substitutions or addition 


to equipment and facilities does not ' 


or reasonably will not substantially 
affect or impair uniform regulation 
under the requirements of this Act 
of other interstate carriers; and that 

(b) such substitution or addition 
to equipment and facilities does not 
or reasonably will not result in any 
evation of this Act or of the rules and 
regulations issued thereunder; and 
that 

(c) such substitution or addition 
to equipment and facilities shall be 
(7) by purchase or (it) by lease or 
any other arrangements not involving 
elements of time less than one hun- 
dred and eighty days in any event 
and a carrter may at any time make 
application to the Commission for 
approval of the lease to it of trans- 
portation equipment or facilities, 
setting forth the kind and amount of 
such equipment or facilities and the 
term for which it is desired to be 
leased, the uses to which it is pro- 
posed to put such equipment or 
facilities, the present and prospec- 
tive ability of the applicant to pay 
the rental charges thereon and to 
meet the requirements of its obliga- 
tions under the lease, and the extent 
to which the public convenience and 
necessity will be served. The appli- 
cation shall be accompanied by 
statements showing such facts and 
details as the Commission may re- 
quire with respect to the physical 
situation, ownership, capitalization, 
indebtedness, contract obligations, 
operation, and earning power of the 
applicant, together with such other 
facts relating to the propriety and 
expediency of leasing such equipment 
or facilities to the applicant as the 
Commission may deem pertinent to 
the inquiry. 

(d) If the Commission, after hear- 
ang and investigation, with or without 
notice, as it may direct, finds that 
the leasing to the applicant of such 
equipment or facilities, in whole or 
in part, is necessary to enable the 
applicant properly to meet the trans- 
portation needs of the public, and 


EXPLANATION 


and the Commission withdrew the 
conditions, and granted the Certificate. 
Some years later the Commission sought 
to reimpose the conditions and the 
Supreme Court acquiesced. 


‘*The Commission, on petition of the 
Rock Island Motor Transit Co., has 
granted the railroad-owned subsidiary 
temporary authority for 60 days to con- 
tinue operations as a common carrier 
by motor vehicle between named points, 
with certain restrictions. The order was 
issued in MC—29130, Sub. 69 TA. 

‘““As the result of a decision of the 
Supreme Court of the United States 
upholding the power of the Commission 
to restrict the operations of the rail- 
owned motor carrier to services auxiliary 
to those of the Chicago, Rock Island and 
Pacific Railroad, the Transit Co. would 
have been required to cease operations 
as an independent motor carrier. 

“The Commission said that there was 
an immediate and urgent need for the 
operations temporarily authorized, and 
that there was not available any carrier 
service capable of meeting such need” 
(Traffic World, September 8, 1951). 

The phraseology of the new leasing 
provision is taken from section 15 (a) 
of the Transportation Act of 1920 and 
incorporates the restrictions in section 
204 (a) 4a of existing law as to the 
nature, character, or quantity of pro- 
posed substitutions or additions to 
equipment and facilities. The ‘‘exemp- 
tions” in existing law impair the ability 
of the Commission to regulate all car- 
riers as a national transportation system 
and this also applies to the Commis- 
sion’s power to control substitutions or 
additions to equipment and facilities, 
which, the hearings under’ Senate 
Resolution 50 largely indicates is ac- 
complished by leasing practices. 
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PROPOSED AMENDMENT TO SECTION 208 


that the prospective earning power of 
the applicant is such as to furnish 
reasonable assurance of the appli- 
cant’s ability to pay promptly the 
rental charges and meet its other 
obligations under such lease, the 
Commission may approve the lease 
of such equipment or facilities to the 
applicant under such terms and 
conditions as it may deem proper 
and if the transportation resulting 
or to result from such substitution 
or addition to equipment and facil- 
ities does not or will not unduly 
prejudice or prefer or unjustly dis- 
criminate against any other carrier 
or shippe r. 

PROPOSED AMENDMENT 
5 (2) (A) 


TO SECTION 


[A:5 (2) (a), C.5 (2)J (a) It shall be 
lawful, with the approval and authori- 
zation of the Commission, as provided 
in subdivision (b) 

(i) for two or more carriers to 
consolidate or emerge their prop- 
erties or franchises, or any part 
thereof, into one corporation for 
the ownership, management, and 
operation of the properties thereto- 
fore in separate ownership; or for 
any carrier, or two or more carriers 
jointly, to purchase, lease, or con- 
tract to operate the properties, or 
any part thereof, of another; or for 
any carrier, or two or more carriers 
jointly, to acquire control of an- 
other through ownership of its stock 
or otherwise; or for a person which 
is not a carrier to acquire control 
of two or more carriers through 
ownership of their stock or other- 
wise; or for a person which is not @ 
carrier and which has control of 
one or more carriers to acquire con- 
trol of another carrier through 
ownership of its stock or otherwise; 
or 

(ii) for a carrier by railroad to 
acquire trackage rights over, or 
joint ownership in or joint use of, 
any railroad line or lines owned or 
operated by any other such carrier, 
and terminals incidental thereto. 

(iit) for any person subject to this 
Act engaged in the business of trans- 
portation to own and operate two or 
more different types of carriers as 
public convenience and necessity 
may require. 
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EXPLANATION 


EXPLANATION 


COORDINATION (hearings on S. Res. 
50). 

Section 213 
Bus, p. 642. 

RR domination 
700. 

Administrative 
rence. 

Weight given to ‘‘publie convenience 
and necessity’’—Rogers, ICC, p. 1138. 

RR denied right to buy and operate 
existing truck line—Gurley, p. 1418. 

Clarify—Grubbs, L&N, p. 250. 

Lift restrictions on—Hollopeter, Ind. 
CC, p. 288. 

Revoke ‘‘ proviso” in section 5 (2) be— 
Drysdale, Ry. Prog., p. 311. 

Revoke paragraph (14 
Water; section 408 (b), 
nautics Act—Air. 

Amend section 401 and add, Civilian 
Aeronauties Act— Air. 

Limited—Nash, USCC, p. 3: 

‘*Transportation business” 
lopeter, Ind. CC, p. 288; 
ty Bus. pp. 541-547. 

Decline in number of applications— 
Rogers, ICC, p. 1140. 

Compulsory—Hollopeter, p. 286. 

Voluntary—Gibson, Atch., p. 483. 

Facilitate— Drysdale, p. 304; section 
5, add (2) (3); change section 5 (11) 
5 (13). 

Retain in regulatory agency 
p. 482. 

Voluntary— Middleton, p. 543 

Amend—policy (hearings, p. 310). 


now section 5—Scott, 


Lawrence, ATA, p. 
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PROPOSED AMENDMENT TO SECTION 15 (10) 
Uniform Transportation Statistics 


The Commission is authorized and 
directed to develop, adopt, and revise from 
time to time as it may deem appropriate, 
national, uniform statistics of transporta- 
tion, and a classification of commodities 
transported in interstate and foreign com- 
merce, which freight commodity classifica- 
tion shall be uniform for all carriers. 


Respectfully submitted. 


Former Attorney, Subcommittee on 
Senate Inters‘ate and Foreign C 


EXPLANATION 


The commodity classification pro- 
vision is added as necessary to establish 
national, uniform statistics of transpor- 
tation. The ICC now covers 90 percent 
of the traffic. 

See I. C. C. Annual Report, 1949 
p. 125. 


Hueu C. McCarrnuy, 


Domes'ic Land and Water (S. Res. 50), 
ommerce Commi'tee. 


(Nore.—The statements of Frank A. Leffingwell, secretary- 
treasurer, Texas Industrial Traffic League, and of Hoyt S. Haddock, 
executive secretary, CIO Maritime Committee, concerning 5S. 2743, 
will be found in the hearings of April 9, under S. 2754 and S. 2518, 
respectively. ) 
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. 2744, a Bill To Determine Economic Justification of 
Inland Waterway Improvement Projects 


[S. 27 


2744, 82d Cong., 2d sess., by Mr. Capehart, Mr. O’Conor, and Mr. Bricker] 


A BILL To establish the procedure for the determination of the economic justification of certain inland 
waterway improvement projects, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That in the exercise of jurisdiction over the 
construction of works and improvements on the inland waterways of the United 
States in aid of navigation, it is hereby declared to be the policy of the Congress 
to adhere to the national transportation policy expressed in the Transportation: 
Act of 1940 (54 Stat. 899). The provisions of this Act are enacted in furtherance 
of the policy so declared. 

Sec. 2. The term “inland waterway” as used in this Act includes any inland 
or coastal canal and any natural inland waterway, and the connecting channels 
thereof; and the word “improvement” as applied to an inland waterway includes, 
but shall not be limited to, works involving construction or reconstruction, deep- 
ening, widening, extension, or enlargement. 

Sec. 3. No Federal project for the improvement of any inland waterway, de- 
signed, in whole or in part, to aid navigation, shall hereafter be undertaken, nor 
shall any Federal funds be expended on or allocated to any such project heretofore 
authorized by the Congress but construction of which has not been commenced, 
or is less than 25 per centum complete, at the date of enactment of this Act, until 
the Interstate Commerce Commission, after full hearing, shall have submitted a 
report as hereinafter provided concerning the economic justification and the 
public convenience and necessity for the transportation features of the project. 

Sec. 4. The Interstate Commerce Commission is hereby authorized and directed 
in the instances, to the extent, and in the manner hereinafter provided, to investi- 
gate, ascertain, and report concerning the desirability from the viewpoint of the 
present or future public convenience and necessity of proposed inland waterway 
improvement projects designed, in whole or in part, to aid navigation, with 
respect to which the Congress shall have authorized examinations or surveys. 

Sec. 5. Whenever a detailed survey of a proposed inland waterway improve- 
ment project designed, in whole or in part, to aid navigation, has been made, and 
the report based on said survey shall contain a recommendation in favor of such 
project, said survey and report shall be submitted by the Chief of Engineers, 
United States Army, to the Interstate Commerce Commission for investigation 
and report as hereinafter provided. The same procedure shall be followed in the 
case of a review report which the Board of Engineers for Rivers and Harbors shall 
have been directed to make purusant to resolution of a congressional committee. 
Upon receipt of the report of the Interstate Commerce Commission, the Chief of 
Engineers shall submit it, together with the engineering survey and report, to the 
Board of Engineers for Rivers and Harbors for its review and recommendations. 
No report recommending any such project shall be made to the Congress or to the 
appropriate committee thereof, unless it be accompanied by a report on such 
project submitted by the Interstate Commerce Commission as hereinbefore 
provided. The letter of transmittal and its accompanying reports shall be printed 
as a House or Senate document. 

Sec. 6. Upon receipt of any such survey and report from the Chief of Engineers 
it shall be the duty of the Interstate Commerce Commission to institute an in- 
vestigation for the purpose of determining whether the present or future public 
convenience and necessity requires or will require the execution of the proposed 
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and by serving a copy of its order instituting said investigation, together with a 
description of the nature and location of the proposed improvement project, upon 
all carriers subject to its jurisdiction operating in the territory immediately 
affected, and upon all other carriers which in its opinion might be affected thereby, 
and shall give such further notice of said investigation as to it may appear ad- 
visable. The said Commission shall conduct each such investigation in such 
manner as it deems necessary to enable it to reach a correct determination of the 
issue involved, but shall afford opportunity for fair hearing to all parties having an 
interest therein. It shall have power on its own motion, and it shall be its duty 
upon proper application and showing of any party in interest, to require by sub- 
pena the attendance and testimony of witnesses at the hearings on said investi- 
gation, including the engineer or engineers who prepared the report upon which 
the investigation is based, and the production of records and documents relating 
to matters pertinent to the purpose of the investigation. 

Sec. 7. Upon the conclusion of any such investigation it shall be the duty of 
the Interstate Commerce Commission to make a report in writing stating its 
findings and conclusions with respect to (1) the public need, if any, for the pro- 
posed improvement as an aid to transportation; 

(2) the adequacy of existing transportation facilities in the area which would 
be affected by such project; (3) the type and volume of traffic which reasonably 
could be expected to move over the new or improved waterway; (4) the sources 
from which such traffic would be derived; (5) the extent to which such project 
could be expected to prove self-supporting and self-liquidating if reasonable user 
charges should be imposed upon the owners or operators of vessels navigating 
thereon for commercial purposes; (6) the effect of such project upon the traffic 
and revenues of existing carriers; (7) whether or not sound economic conditions in 
transportation and safe, adequate, economical, and efficient transportation 
service would be fostered by the carrying out of the proposed project; and (8) the 
desirability or undesirability of the proposed project, or any part thereof, from 
the viewpoint of the public convenience and necessity. The Commission shall 
submit its said report to the Chief of Engineers and shall furnish a copy thereof 
to all parties to the proceeding. 

Sec. 8. With respect to any inland waterway improvement project heretofore 
authorized by the Congress, but construction of which has not been commenced, 
or is less than 25 per centum complete, at the date of enactment of this Act, the 
Chief of Engineers, United States Army, shall submit to the Interstate Commerce 
Commission the report of the Army engineers to Congress upon which the authori- 
zation was based, together with the latest estimates of the cost of completing the 
improvement project. Thereupon the Interstate Commerce Commission shall 
conduct an investigation, make findings, and submit a report in accordanée with 
the requirements of sections 6 and 7 above. The Chief of Engineers shall forward 
such report, together with any further views which he may have with regard to 
the project, to the House and Senate Committees on Public Works, and to the 
House and Senate Committees on Appropriations. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, March 19, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CHarrMan. The hearing will please come to order. 
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STATEMENT OF GREGORY S. PRINCE, ASSISTANT GENERAL 
COUNSEL, ASSOCIATION OF AMERICAN RAILROADS, WASH- 
INGTON, D. C. 


Mr. Prince. My name is Gregory S. Prince. I am assistant gen- 
eral counsel of the Association of American Railroads, with bead- 
quarters in the Transportation Building, Washington, D.C. I appear 
here on behaif of the Association of American Railroads in support 
of bills S. 2742, S. 2743, and 8. 2744. 

If the committee has no objection, I should like to discuss these 
bills in the reverse of the order in which listed. 

The CHAIRMAN. Just any way to suit the witness. 

Mr. Prince. The broad purpose of S. 2744 is to place upon the 
Interstate Commerce Commission the duty and responsibility for 
making the principal study and report concerning the economic 
justification and the public convenience and necessity for the trans- 
portation features of every proposed inland-waterway improvement 
project. The Interstate Commerce Commission is clearly the logical 
agency to be charged with this duty and responsibility. 

The construction of a canal or the improvement of an inland water- 
way in aid of navigation constitutes an addition to the transportation 
facilities of the Nation. These waterways form a part of our national 
transportation system. The determination whether to build them 
should be based primarily upon transportation considerations. 

We have a declaration of national transportation policy the avowed 
objective of which is the development, coordination, and preservation 
of a national transportation system by water, highway, and rail, as 
well as other means, adequate to meet the needs of the commerce of 
the United States, of the postal service, and of the national defense. 
The Interstate Commerce Commission is charged with the duty of 
administering and enforcing the Interstate Commerce Act with a 
view to carrving out that declaration. Also the Interstate Commerce 
Commission is already charged with the responsibility of regulating 
domestic water carriers with respect to most of their activities, in- 
cluding the issuance of certificates of convenience and necessity to 
common carriers and permits to contract carriers. 

Clearly, if the Commission is to have control over the issuance of 
certificates and permits it should be the agency delegated by Congress 
to make recommendations with respect to the wisdom of the Govern- 
ment constructing additional waterways, the provision of which has 
so much bearing on the effective exercise of authority over certificates 
and permits. 

Consider the difference in the authority the Commission has with 
respect to certificates of convenience and necessity in the case of 
railroads and in the case of water carriers. The Commission’s 
authority in the case of railroads is spelled out in section 1 (18) and 
in the case of water carriers in section 309 of the Interstate Commerce 
Act. 

Under section 1 (18), any carrier by railroad is prohibited from un- 
dertaking the extension of its line of railroad, or the construction of a 
new line of railroad, or from engaging in transportation over such 
extended or additional line of railroad without having first obtained 
a certificate of convenience and necessity from the Commission. 





ut e UJ OU ol LU J ‘ YILUe J U Lit hes a 
engaging | in transportation without a certificate of convenience and 
necessity, but of course there is no prohibition against extending or 
constructing new waterways since water carriers “do not build their 
own waterways. 

The fact that the Commission does not have any control over the 
extension or construction of inland waterways, the equivalent for the 
water carriers of the “line’’ for the railroads, makes a great difference 
in the two situations, for control over extensions of line was an integral 
part of the authority granted the Commission over the issuance of 
certificates of convenience and necessity in the case of railroads. The 
importance of control over extensions of line as a correlative to 
authority over the issuance of certificates of convenience and necessity 
is best shown by consideration of the legislative history and construc- 
tion of section 1 (18) of the Interstate Commerce Act. 

Prior to the Transportation Act of 1920, the ‘only limitations of 
railroad construction to the necessities and convenience of the public 
were the requirements of certain states for the issuance of a certificate 
of public convenience and necessity, or other special form of authori- 
zation, prior to the construction. The Federal Government imposed 
no such restrictions. 

In its 1919 annual report, the Interstate Commerce Commission, 
discussing the policies which it recommended should be carried into 
law, in view of the then approaching return of the railroads to their 
owners for operation with the close of Federal control, outlined 
certain provisions as essential. Its recommendation of policy, as to 
limitations of railroad construction was as follows: 

3. Limitation of railway construction to the necessities and convenience of the 
Government and of the public and assuring construction to the point of these 
limitations. The thought underlying the first part of this suggestion is that in 
some instances, for speculative or competitive reasons, railroads have been built 
in excess of the reasonable demand and in excess of the necessities of the territory 
built into, as well as of its reasonably prospective traffic. A railroad once built 
ordinarily must be operated and permitted to earn a living. The public should 
not be burdened with the maintenance of two or more railroads when one would 
substantially answer every legitimate purpose. In this connection it would be 
desirable that in the exercise of its powers the Congress should say that no railroad 
shall be constructed or extended that is to engage or is engaged in interstate 
commerce unless, in addition to required authority from the State, a certificate 
of public convenience and necessity is secured from Federal authority. * * * 
(p. 2). 

This recommendation of the Commission was adopted and section 
1 (18) of the act as it reads today was enacted in the Transportation 
Act of 1920. The House Interstate and Foreign Commerce Com- 
mittee had this to say in its report on the bill which became law: 

Your committee believes that the requirement of such a certificate, so far as 
extensions are concerned, will tend to stabilize existing conditions and prevent the 
construction of unnecessary or parallel lines which, without any reasonable hope 


of profitable ope om would become a burden to the public (H. Re pt. No. 456, 
66th Cong., Ist sess., p. 18). 


Construing section 1 (18) and related provisions of the act in the case 
of Texas & Pacific Railway Company v. Gulj, Colorado & Santa Fi 
Railway Company (270 U.S. 266 (1926), the Supreme Court, speaking 
through Mr. Justice Brandeis, said: 


By that measure (Transportation Act of 1920), Congress undertook to develop 
and maintain, for the people of the United State 8, an adequate railway system. 
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financial resources, of individual carriers isa matter of “national concern ; that the 
roperty employed must be permitted to earn a reasonable return; that the build- 
ing of unnecessary lines involves a waste of resources and that the burden of this 
waste may fall upon the public; that competition between carriers may result in 
harm to the public as well as in benefit; and that when a railroad inflicts injury 
upon its rival, it may be the public which ultimately bears the loss (p. 277) 


Again at page 278, Justice Brandeis contending: 


But where the proposed trackage extends into territory not theretofore served 
by the carrier, and particularly where it extends into territory already served 
by another carrier, its purpose and effect are, under the new policy of Congress, 
of national concern. For invasion through new construction of territory adequa- 
tely served by another carrier, like the establishment of excessively low rates in 
order to secure traffic enjoyed by another, may be inimical to the national interest 


(p. 278). 


These statements of the Supreme Court are as true today as when 
made. Also they apply with equal force when related to the trans- 
portation system as a whole instead of just to the railraod system. 
As related to the current, problem the last half of the first paragraph 
quoted above might well read: 


that the building of unnecessary inland waterways involves a waste of resources 
and that the burden of this waste may fall upon the public; that competition 
between carriers (meaning rail and water carriers) may result in harm to the 
public as well as in benefit; and that when a water carrier inflicts injury upon its 
rival (water or rail carrier), it may be the public which ultimately bears the loss. 
I believe the truth of these statements could not be denied. 

As the Supreme Court said, by the Transportation Act of 1920 
Congress undertook to develop and maintain an adequate railway 
system. As one of the important means toward that end the Com- 
mission was given control over the extension or construction of rail 
lines. Our declaration of national transportation policy in 1940 
stresses the aim of developing, coordinating, and preserving a national 
transportation system by all forms of transport, including, of course, 
water. For the accomplishment of this objective the need for con- 
trol over the extension or construction of waterways is equally as 
great as the need for control over the extension or construction of rail 
lines. 

The control vested in the Commission by section 309 is clearly not 
adequate to the needs of the situation. First, as we have seen, the 
Commission has no voice in whether the facility is to be built. Once 
the facility is built, the Commission’s determination of whether to 
grant operating rights to water carriers is necessarily dependent 
upon quite different considerations than would be controlling if the 
determination related as well to the provision of the facility in the 
first instance. 

The same principle applies as in the statement in the Commission’s 
annual report, quoted above, to the effect that ‘‘a railroad once built 
ordinarily must be operated and permitted to earn a living.’”’ Once 
a waterway is built the Commission must permit a reasonable amount 
of operation over it in order to make available such benefits as its 
construction was intended to create. The potency of this considera- 
tion is evident in many of the Commission’s decisions. See for 
instance the statement of the Commission in Upper Mississippi 
Towing Corp. Common Carrier Applications (260 I. C. C. 85, 90 
(1943)) 
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Representatives of numerous public bodies testified to the necessity for the 
proposed service and reduced transportation costs for the benefit of the manu- 
facturing and commercial interests of the Northwest. Individuals and organiza- 
tions presented other testimony as to the need for applicant’s proposed service 
for the movement of coal, coke, grain, flour, feed, agricultural implements, scrap 
iron, sisal, petroleum products, phosphate, cement, andironore. Their testimony, 
considered with the fact of the improvement of the upper Mississippi River at 
public expense, indicates a need for additional water-carrier service. 

Of similar import is the statement in Bintliff Common Carrier 
Application (260 I. C. C. 727, 732, (1946) : 

In determining whether or not a proposed operation is required by the present 
or future public convenience and necessity, it is our duty to observe and consider 
the rights of existing carriers. However, the fact that adequate rail service is 
provided between the points in question is of itself no bar to the issuance of a 
certificate to a water carrier. Congress has appropriated vast sums of money 
for the construction and improvement of this waterway and certainly did not 
intend that we should prevent the general public from enjoying its use and inherent 
benefits. 

It is true that the Commission’s control over the granting of cer- 
tificates and permits is better than no control, but it is also obvious 
that it only partly meets the problem. The value of such control as 
the Commission can exercise 1s also materially lessened by reason of 
a factor in connection with water carriage that does not obtain in 
connection with rail carriage, namely, that introduced by the 
presence in the picture of the private water carriers. 

The private water carrier is just as much or perhaps more of a 
competitor of the railroads than the common or contract carrier by 
water and can cause just as much harm; and the private carrier needs 
no authorization from the Commission but is free to commence oper- 
ations the miniite the waterway is constructed. That makes doubly 
important the exercise of wise discretion in the selection of inland 
waterways for improvement. 

The fact that the Federal Government pays for the construction of 
inland waterway improvements in no way affects the principles in- 
volved, nor should it have any bearing upon the determination of 
whether the public convenience and necessity require the construc- 
tion of a particular waterway. This would appear perfectly obvious, 
but in relation to the construction of a railroad line both the Inter- 
state Commerce Commission and the Supreme Court of the United 
States have had occasion to express themselves on the point. 

The rather unusual circumstances which made necessary the con- 
sideration of what standards to apply in determining public conveni- 
ence and necessity where the Government would bear the expense 
of the construction of a rail line were as follows: An authorized flood- 
control project was going to make impossible the continued existence 
of a railroad line; the Government was going to have to bear the cost 
of relocation, not the railroad; the railroad sought a certificate to 
abandon rather than to relocate; and the principal shipper served by 
the line sought to prevent the abandonment and compel the reloca- 
tion of the line. The ultimate issue in the case was whether the public 
convenience and necessity required the relocation of the line. In the 
course of its discussion the Commission said: 


We are of the opinion that the same consideration must be given to the proposed 
expenditure of public funds for relocating the line that would be given if the rail- 
road were to bear the expense (Confluence & O. R. Co. Abandonment, 244 I. C. C. 
451, 457 (1941)). 
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The case reached the Supreme Court of the United States, and in 
its discussion of this point the Court, speaking through Mr. Justice 
Black, said: 

As the court below pointed out, however, ‘‘an uneconomic outlay of funds 
would not be in the interests of transportation even though the money be derived 
from the National Government.’’ This court has recognized that operation of 
the national railway system without waste was one of the purposes the Trans- 
portation Act of 1920 was intended to further. Teras v. United States (292 
U. S. 522, 530; Texas & Pacific Ry. Co. v. Gulf, C. & S. F. Ry. Co., 270 U.S. 266, 
277). And a stated purpose of the Transportation Act of 1940, in the light of 
which Congress prescribed that the ‘‘act shall be administered and enforced’’ is 
“to promote * * * adequate, economical, and efficient service, and foster 
sound economic conditions in transportation and among the several carriers.”’ 
54 Stat. 899. When materials and labor are devoted to the building of a line in 
an amount that cannot be justified in terms of the reasonably predictable revenues, 
there is ample ground to support a conclusion that the expenditures are wasteful 
whoever foots the bill. The fostering care of the railroad system entrusted to 
the Commission is not so circumscribed as to leave it without authority to pass 
on the economic advisability of relocation in a situation where someone other 
than the carrier provides the money Purcell v. United States (315 U. S. 381, 
385 (1942)). 

This all leads to the conclusion that if inland waterways were built 
by the carriers that use them the Interstate Commerce Commission 
would almost certainly have been given the authority to determine 
whether the public convenience and necessity require their construc- 
tion. Since inland waterways are public ways, not private ways, and 
are constructed with public funds, not private funds, Congress quite 
understandably has reserved to itself the determination of whether 
to authorize the construction of inland-waterway improvements. 
However, it would appear to be logical and wise for the Congress to 
obtain the advice and recommendations of the agency that would 
undoubtedly be charged with the responsibility of making the de- 
termination if it were not for the fact that public funds are used. 

Under present statutory procedures the agency that makes the 
recommendation to Congress regarding the desirability of inland- 
waterway improvements is the Corps ‘of Engineers, | nited States 
Army. It is clear from a study of the reports of the Corps of En- 
gineers on inland-waterway-improvement projects that it makes its 
recommendations without giving due consideration to the effect which 
the improvements would have either on competing forms of trans- 
portation or on the national transportation system as a whole. 

Support for this conclusion is found in several sources. After the 
investigation which the Secretary of Commerce made of the issues 
involved in a unified and coordinated Federal program of transporta- 
tion, in response to the request of August 30, 1949, from President 
Truman, he reported to the President in part as follows: 

It is not clear whether the engineers in recommending specific projects take 
into account the effect which a particular project might have upon other forms of 
transportation, but in general it is believed that this factor is not weighed in 
reaching a decision to recommend a particular waterway improvement (p. 7). 

Likewise, in the recently published work entitled ‘‘National Trans- 

‘tation Policy,” by Dearing and Owen, of the Brookings Instituti 
portation Folicy xy Vearing and Owen, of the brookings Institution, 
in speaking of the authorization procedure followed by the Army 
engineers, the following statement was made: 


At no point in this process is there an objective consideration of the relation of 
the proposed undertaking to over-all transportation requirements (p. 85). 
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To some extent this approach of the engineers may be attributable 
to inadequate guides and standards laid down by Congress, but it 
would appear to be to a greater extent attributable to the interpreta- 
tion given those standards by the Corps of Engineers. Only very 
limited legislative guides or standards are set up for the Chief of 
Engineers and the Board of Engineers for Rivers and Harbors to 
follow in making their recommendations regarding the economic 
justification of a project. 

The only such standards that I have been able to find are those 
contained in section 541 of title 33 of the United States Code. This 
section provides for the establishment of a Board of Engineers for 
Rivers and Harbors within the office of the Chief of Engineers. It 
provides that the duties of the Board shall be fixed by the Chief of 
Engineers, and so far as in the opinion of the Chief of Engineers it 
may be necessary, all reports upon examinations and surveys provided 
for by Congress, and all projects or changes in projects for works of 
river and harbor improvements, shall be referred to the Board for 
consideration and recommendation. It then provides: 

And the Board shall submit to the Chief of Engineers recommendations as to 
the desirability of commencing or continuing any and all improvements upon 
which reports are required. And in the consideration of such works and projects 
the Board shall have in view the amount and character of commerce existing or 
reasonably prospective which will be benefited by the improvement, and the 
relation of the ultimate cost of such work, both as to cost of construction and 
maintenance, to the public commercial interests involved, and the public necessity 
for the work and propriety of its construction, continuance, or maintenance at 
the expense of the United States. 

It would be possible, of course, under such standards for an agency 
to give due regard to the effect of the improvement of an inland water- 
way upon the national transportation system, but, as has already 
been stated, the Corps of Engineers has not done so. This is not at 
all surprising when you couple together the fact that there is no 
specific injunction from Congress to do so and the fact that the 
Corps of Engineers has no responsibility for the development and 
maintenance of a sound national transportation system. 

Let us consider next the basis upon which the Corps of Engineers, 
operating pursuant to these standards, has reached its determination 
of whether to recommend a particular inland-w aterway improvement. 

A study of the reports of the Army engineers on inland-waterway- 
improvement projects indicates that ‘that. body generally reaches its 
determination on this question on a very narrow ‘basis. ‘The custom- 
ary method by which the Army engineers reach such a determination 
is by balancing the costs, measured in terms of annual carrying 
charges, against. what it considers to be benefits on an annual basis. 

The engineers first perform their appropriate function as engineers 
in determining the total cost to build the project. From this figure 
the annual costs are derived by adding the interest on the investment 
at 3 percent, the charge for amortization based on a 25-year life for 
movable parts and a 50-year life for fixed parts, and the estimated 
amount required for operation and maintenance. 

The annual “‘benefits’’ weighed against these costs consist almost 
wholly of what the engineers refer to as “savings” in transportation 
costs. These “savings’ ’ are the difference between the assumed cost 
of transportation oy proposed project apsétbe tbs ears 
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and routes of transportation on the volume of traffic estimated by the 
engineers for the proposed waterway. 

These so-called savings are supposed to accrue to the shippers of 
goods. They are, of course, not true economic savings but result 
largely from a shifting of transportation costs from shippers to tax- 
payers by reason of the provision of the waterway at public expense. 
This was clearly recognized in the report of the staff of the Board of 
Investigation and Research, Public Aids to Domestic Transportation 
(H. Doc. No. 159, 79th Cong., 1st sess.), where it was stated: 


Savings to waterway users.—Benefits from improved waterways have commonly 
been measured in terms of the transportation savings which are or may be realized 
by those who use the waterways. Such estimated savings are calculated as the 
difference between what shippers would pay for transportation by some other 
means, usually by rail, and the charges or operating costs borne by shippers 
who use the waterways which are improved and maintained at public expense. 
While this procedure is useful in appraising projects under existing waterway 
policies, it must nevertheless be stressed that the “‘savings”’ referred to are not 
real economic savings such as would indicate the comparative economy of water- 
way transportation. They result largely or wholly from a shifting of transporta- 
tion costs from shippers to taxpayers, who instead bear the “hidden’’ costs of 
navigation improvements and their maintenance (p. 70). 


To similar effect is the statement in the report of the staff of the 


Federal Coordinator of Transportation, Public Aids to Transportation, 
Volume III, with reference to the so-called savings resulting from use 
of inland waterways improved at Federal expense: 


The savings set out above arise from the enjoyment of water rates which do 
not cover the entire cost at which the service is rendered. They are, therefore, 
not savings, in an economic sense, but represent in large part the transfer of costs 
from users to taxpayers (p. 97). 

In other instances, transportation savings of an even more dubious 
validity are sometimes included. These are savings in operating 
costs to vessel operators resulting from the improvement. A situa- 
tion in which such savings are found by the engineers is in the case 
of a project for the deepening of an existing waterway, as for instance, 
from a depth of 6 feet to 9 feet. The engineers reason as follows: 
If the waterway were deepened in the manner proposed, the vessel 
operators would be able to carry larger loads without substantial 
additional costs to them and would thereby increase their profit from 
the movement. All of this so-called savings is considered a net public 
benefit and is included in full, even though most of it goes to a few 
large industries carrying their own goods in their own private barges. 

If the annual savings thus calculated exceed the annual costs, the 
project is considered by the engineers to be economically justified. 
Apparently the margin in favor of these benefits over the costs need 
not be substantial. For instance, in the case of the Tennessee- 
Tombigbee project, favorably recommended to Congress in House 
Document No. 486, Seventieth Congress, second session, the ratio of 
benefits to cost was only 1.05:1. 

In my judgment, Congress never intended that the determination 
of the economic justification of inland waterway improvements should 
be made on any such narrow basis as this. However, when it is 
considered that the agency to which is entrusted the responsibility 
for making such recommendations is primarily interested in the pro- 
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for the well-being of the national transportation system as a whole, 
the result is not surprising. 

The Interstate Commerce Commission, as has been noted, is charged 
with the duty of effectuating our declared national transportation 
policy through the development of a sound, integrated national trans- 
portation system. Charged with this responsibility, it should be 
invested with sufficient authority to perform the task. Both because 
of the experience and qualifications of that Commission and because 
of its broad responsibilities in the field of transportation, the responsi- 
bility for recommending whether additional waterway facilities for 
navigation purposes should be constructed in one which should be 
entrusted to the Interstate Commerce Commission. 

How well the Interstate Commerce Commission is qualified to 
make such a determination is evidenced by the one instance in which 
a report on a proposed waterway project was obtained from it. This 
instance involved the proposed Lake Erie-Ohio River Canal. That 
project was recommended by the Army engineers, but in its report the 
Board of Engineers for Rivers and Harbors stated that if the railroads 
would permanently reduce certain rates by an average of 29 cents 
per ton prior to construction of the waterway, the through project 
could not be justified. 

The Board went on to say that it was evident that if rail reductions 
were to be made, as was usually done to meet waterway competition 
it would be advantageous to both the railroads and the United States for such 


reductions to be made before large obligations are incurred for construction work 
on the through canal. 


This matter came to the attention of the President of the United 
States, who addressed a letter to the National Resources Committee 
requesting that it review the engineers’ report on this proposed project. 
In its reply to the President, the National Resources Committee made 
the following statements with reference to the re port by the Board of 
Engineers for Rivers and Harbors: 


The Board finds that “if the railroads would permanently reduce the rates by 
an average of 29 cents per ton prior to construction of the waterway the through 
project could not be justified.”” This raises a basic issue of policy. At a time 
when railroads generally are used far below capacity, is it making the most effec- 
tive use of available construction funds to build a waterway to obtain benefits 
which might be obtained economically by readjustment in rail rates? This 
raises corollary questions. What would be the effect of the waterway improve- 
ment en the railways? What is the present capacity of the rail system? Would 
the proposed project encourage the further concentration of industry in the 
narrow valleys of the Youngstown-Pittsburgh-Wheeling area, and is such further 
concentration desirable? 

These issues were not reported on by the Board of Engineers for Rivers and 
Harbors. In this and all other reports on navigation projects a balanced analysis 
of the transportation needs and facilities of all types in the regions concerned is 
lacking. There is not even an accepted technique for determining the transporta- 
tion needs of an area. The advisory committee feels that the study embodied in 
the report is inadequate and can be corrected only by analysis from a broader 
viewpoint (letter from the National Resources Committee to the President, 
February 16, 1939, H. Doc. No. 178, 76th Cong., 1st sess., p. xvii). 


The statement in the last paragraph above quoted sums up in a nut- 
shell the basic objections which we have to the present procedure 
employed and standards applied in recommending waterway projects. 
The studies made with respect to waterway projects do not include a 
balanced analysis of the transportation needs and facilities of all types, 
and are not from a broad enough viewpoint. The National Resources 
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Committee recommended in this instance not that the matter be re- 
ferred back to the Army engineers for a new study, but that the report 
be submitted for review by the Interstate Commerce Commission, an 
agency especially qualified to pass upon the issues involved from a 
broader standpoint. 

Following the recommendation of the National Resources Commit- 
tee, the President requested the Interstate Commerce Commission to 
make an investigation and advise him whether or not the rate reduc- 
tions mentioned in the report of the Board of Engineers for Rivers and 
Harbors would be economically justified, and the effect which the eon- 
struction of the project would have on rail and motor carriers. While 
the Commission’s investigation was limited to the questions presented 
to it, its report was 47 pages in length. It is to be found in 235 Inter- 
state Commerce Commission 753, and is styled ‘‘Proposed Lake Erie- 
Ohio River Canal.” 

A reading of this report will show very clearly the complex nature 
of an adequate and thorough consideration of the problems involved 
in determining the economic justification of a navigation project 
It will also demonstrate the necessity for having such a study made 
by an expert body whose principal duties, training, and experience, 
lie in the field of transportation. Certain observations of the Com 
mission in that report are worthy of note here: 


As the result of this splitting up of traffic (between the railroads and the pro- 
posed canal), the unit costs of the rail service that remains would increase, causing 
an effort to increase the rates on the remaining traffie or creating a burden which 
the railroads must cope with as best they can. 

In speaking of railroads, sight may not be lost of the effeet of loss of traffic om 
employment and on the scale of wages the railroads will be able to pay Railroad 
investors, management, and labor have an interest, obviously, in maintaining as 
great a volume of railroad business as possible. 

The public also is interested in the railroads, both as a great service ageney 
and as an agency which contributes materially to the support of the general 
functions of government. Plans for the proposed waterway relieve its users of 
the burden of supporting it. Under these plans the saving to the shipper of 
72 cents per ton, as estimated by the Board, is made possible through the placing 
on taxpayers generally a cost of 43 cents per ton. (See p. 755. 

It would be a toll-free and tax-exempt facilitv. This condition, which goes back 
far in the relations of rail and water transportation, cannot, in the public interest, 
be overlooked in appraising the worth whileness of the project Also, use of the 
waterway would be confined to a relatively small number of larger shippers 
many of whom would operate their own equipment over it, whereas the railroads 
as public carriers, serve all who apply, large and small. Railroads weakened by 
public provision of facilities for their competitors cannot respond as fully as they 


should to the needs of the public for efficient and safe transportation (pp. 792-793). 


And, in its summary, the Commission stated at page 794: 


By the way of final summary, we wish to state (1) that permanent rate reduc- 
tions of the type of magnitude specified in the inquiry directed to us would not 
be economically justified prior to the construction of the canal for the reason that. 
on the information now available, these reductions could not be confined to the 
traffic of those who would be expected immediately and directly to benefit by 
construction of the proposed waterway: 

2) That a large volume of traffic, at least 56,000,000 tons a year and probably 
considerably more, would be affected in the event construction of the waterway 
is carried through, and that the gross revenue loss of the railroads would be about 
$35,000,000 a vear and possibly more; 

3) That the railroads can ill afford, now or in the future, to lose revenue in such 
an amount as the traffic in question produces or will produce; 

1) That the railroads have ample line and terminal capacity to carry and 
traffic that is likely to develop for many years to come; and 
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As a result of this report by the Interstate Commerce Commission, 
the Lake Erie-Ohio River Canal was never authorized by the Congress 
This case is a striking illustration of the uneconomic results which may 
come about from determining the economic justification of a waterway 
project solely from the Hoiapigehas of whether the so-called ‘‘savings’’ 
to shippers exceed the economic costs. In this case the Board of 
Engineers for Rivers and Harbors found that the annual “‘benefits”’ in 
reduced transportation charges would amount to $20 million and the 
annual cost only a little over $12 million. Yet, despite the excess of 
‘benefits’ of this kind over costs, a proper examination of the project 
in its relation to the effect on the national transportation system 
demonstrated clearly that the project was not justified in the public 
interest. 

It seems perfectly clear that a sound integrated national transpor- 
tation policy can never be achieved so long as waterway improvements 
are made without regard to their effect on the transportation system 
asa whole. It is our view that the true test of the economic justifica- 
tion for the improvement of an inland waterway should be the broad 
public interest. By that is meant that the determination should 
depend upon whether, in the event the improvement were made, the 
transportation system as a whole would be stronger or weaker and 
whether the total cost of transportation including the cost to taxpayers 
as well as to shippers would be greater or less. This points to the 
necessity of having the recommendation on the need of particular 
waterway improvements made by the agency responsible for the 
effectuation of a sound national transportation policy and the mainte- 
nance of a sound national transportation system. 

So much for the justification of the broad purpose of S. 2744. | 
should like to discuss now the manner in which S. 2744 undertakes to 
accomplish this purpose as well as certain of the specific features of the 
bill. 

S. 2744 does not undertake to make a complete substitution of the 
Interstate Commerce Commission for the Corps of Engineers in the 
process of passing on the desirability of inland waterway improvement 
projects. What it does is to inject the Interstate Commerce Com- 
mission into that process to insure that the highest echelons in the 
Corps of Engineers have before them, at the time they are reaching a 
determination on the recommendation they should make to Congress 
with respect to a particular project, the views of the best qualified 
agency in the Government as to the effect from a transportation 
standpoint of the navigation phase of the project. If projects for the 
improvement of inland waterways were limited to works in aid of 
navigation, I believe it would be logical to reverse the respective 
positions of the Interstate Commerce Commission and make the fin:! 
recommendation to Congress after obtaining a report on the cost and 
engineering feasibility of the project from the Corps of Engineers. 
However, in recognition of the growing tendency for the most im- 
portant projects to have more than one purpose, it is perhaps appro- 
priate, in the interest of uniformity and to minimize the administra- 
tive upheaval in the executive branch, to adopt the approach of this 
bill which leaves with the Corps of Engineers the responsibility for 
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It is apparently assumed that the Board of Engineers for Rivers 
and Harbors and the Chief of Engineers will give due consideration 
to the views of the Interstate Commerce Commission, but in view 
of their past practice of not giving any weight to the factors that 
would probably be determinative with the Interstate Commerce 
Commission, | think it would be well to direct that due consideration 
be given to the views of the Commission. The bill before you affords 
some assurance of that through the requirement that every report to 
Congress from the Corps of Engineers recommending a project must 
be accompanied by a report on the project by the Interstate Commerce 
Commission, but | suggest that it might be wise in addition to include 
a specific mandate of Congress to that effect. Such an amendment 
might be in the form of an added sentence to section 7, to the following 
effect: 

Said report of the Commission shall be given due consideration by the Board 
of Engineers for Rivers and Harbors and the Chief of Engineers in reaching their 
determination of the-recommendation to be made to Congress concerning the 
desirability in the public interest of any inland waterway improvement. 

Under the bill as drawn, the Commission would not be obliged to 
make a report on all inland waterway projects considered by the 
Corps of Engineers but only with respect to the ones that come to the 
Chief of Engineers with a favorable report after a detailed survey. 
This would seem to be a wise provision so as to make unnecessary 
reports by the Commission in the case of the large number of projects 
that the Chief of Engineers recommends against on the basis of a 
preliminary survey. This objective seems to be accomplished by 
section 5. 

In section 6, the procedure for the conduct of the investigation by 
the Commission is spelled out and the provisions would seem to be 
appropriately drawn to insure an adequate study and to protect the 
rights of all interested parties. 

Section 7 spells out in considerable detail the findings and conclu- 
sions to be made by the Commission after its investigation. While 
such detail might not be necessary if the Commission itself were to 
make the final decision on the question of whether a particular water- 
way improvement should be made, it would seem appropriate in view 
of the fact that the judgment of first the Corps of Engineers and then 
of the Congress are to be superimposed on that of the Commission, 
after taking into consideration additional factors of no proper concern 
to the Commission. The detailed findings should make the report 
of the Commission of greater value to the Corps of Engineers and the 
Congress. 

Section 8 of the bill in effect provides for a review of all inland 
waterway improvement projects which are less than 25 percent com- 
plete at the date of the enactment of the bill. This would seem to be 
a desirable provision because of the large number of projects which 
have been previously authorized but on which either no construction 
work or only a small amount has yet been performed. 

As of June 30, 1951, there were over 369 river and harbor projects in 
this category, and the estimated cost of completion of such projects 
is in excess of $3,100,000,000. In all of these cases the present esti- 
mated cost of the projects when completed greatly exceeds the esti- 
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mated cost at the time of authorization, and if ever carried through to 
completion, the actual ultimate cost will no doubt greatly exceed the 
present estimates of the cost to complete. In many cases the Appro- 
priations Committees have withheld construction funds because the 
enormous increase in the estimated cost casts doubt on the economic 
justification of the projects under present conditions. It would seem 
highly desirable to have a reappraisal of these projects in accordance 
with the provisions of this bill. 

In conclusion, let me summarize by saying that S. 2744 would bring 
Federal policy with respect to the extension and improvement of 
inland waterways more nearly in line with our national transportation 
policy as declared by Congress, a highly desirable objective, and I, 
therefore, respectfully urge your favorable consideration of this bill. 

Mr. Prince. Mr. Chairman, before turning to the next bill, one 
other suggestion by way of clarification in this bill occurred to me and 
| thought perhaps it would be appropriate to mention it at this time. 
I do not think the substance of the bill is changed in any way but | 
think it is primarily a matter of clarification. 

In section 7, where the specific findings to be made by the Com- 
mission are set forth seriatim 1 to 8, you will find in the finding No. 8 
the following language: “the desirability or undesirability “of the 
proposed project or any part thereof, from the viewpoint of the public 
convenience and necessity.” 

In view of the fact that so many of these projects are multiple 
purpose projects, and that the Commission’s consideration of these 
projects was to be from the standpoint of transportation and what it 
added to the transportation facilities of the nation and their public 
convenience and necessity from the standpoint of transportation, | 
thought that perhaps in (8) it would be well to so limit it specifically 
and that could easily be done by adding after the word “thereof” 
in line 20, the words “as a transportation facility.” Without those 
words it might appear that the Commission was to pass on the project 
from the viewpoint of the public convenience and necessity after 
considering other phases of it such as the power or the flood control or 
something of that sort. 


UnrireD STATES SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN. 


Mr. Smirx. On 8S. 2744, which, of course, is not assigned for hear- 
ing right now 
The CuarrmMan. What is the number of that bill? 
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Mr. Smirux. 5S. 2744. That is a bill to establish the procedure for 
the determination of the economic justification of certain inland- 
waterway improvement projects, and for other purposes. 

1 think the principle of that bill is sound; that somebody in the 
Interstate Commerce Commission should verify, from a transporta- 
tion standpoint, the economic justification for all of the inland- 
waterway development projects. 1 think the principle is good. 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C.. Tuesday, April 1. 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF FRAZER A. BAILEY, PRESIDENT, NATIONAL 
FEDERATION OF AMERICAN SHIPPING, INC. 


Mr. Battery. The purpose of S. 2744 is stated to be the establish- 
ment of procedure to determine the economic justification of certain 
inland-waterway improvements or projects. It places upon ICC, an 
independent agency of the Government and a regulatory and quasi- 
judicial body, the responsibility of reporting upon, if not in fact 
strongly influencing, certain mland-waterway improvements. 

Look now, if you please, to section 2 and you will find that the 
word “improvement”’ is almost unlimited (reading 
it shall not be limited to works involving construction or reconstruction, deepening 
widening, extension, or enlargement [of waterway projects] 

If the committee please, where then is the limit? 

As we have already testified in connection with S. 2743, we find 
great difficulty with a definition for “improved inland waterways” 
including “natural waterways,” “connecting channels,’ and so forth 
(sec. 2). If in addition there is little or no limit to the term “improve- 
ment,’’ the economic justification of which is to be substantially 
influenced on purely economic grounds, our perplexity is greatly 
extended. 

Not knowing with any degree of definiteness where these waterways 
begin or end, or what improvements may or may not be made to 
them under the terms of 8S. 2744, how can we than agree to apparently 
subordinate the over-all national and perhaps security interests. We 
believe national considerations exist which transcend the findings of 
economists and of individual Government bureaus. 

As we have previously suggested, the great transportation system 
of the United States beneficially serves our whole population. Only 
production exceeds distribution in the vital needs of our people. 
Unless —* within reach of consumption areas, production, be 
it agricultural or otherwise, is almost futile. We suggest that the 
necessity of our transportation system, by whatever limitation is 
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PuUCCMMAATOT Ts, 1 Our Opinion, a function of the Congress. 
We would fear that in an unguarded moment these purely technical 
and financial reports of the ICC would be accorded too great an 
influence. 

Let us take an example: The great Delaware River Basin extends 
through three States. Under this bill, no one can know for certain 
whether it, or what part, is an inland waterway. The progressive 
citizens of this community have great plans for the industrial improve- 
ment of this area based upon deep-water commerce, both foreign and 
domestic. Some huge projects here will have great value for national 
security. Are then all these matters to be substantially influenced 
by such a technical report as the ICC is required to submit, and within 
the narrow limits of strict economic justification measurable by 
Government economists. 

We have already paid our respect to the theory of ‘user charges’ 
as embraced in S. 2743. We now wish to call the committee’s atten- 
tion to the fact that, by section 7 of S. 2744, the self-supporting and 
self-liquidating character of any waterway improvement is based upon 
such “user charges.” All the objections we have heretofore stated 
concerning “‘user charges’’ are applicable here. 

We call to the committee’s attention that, by section 8, all such 
projects heretofore authorized by the Congress but now less than 25 
percent completed shall be subject to such ICC procedure as just 
described. We believe it inadvisable to gi.e to the ICC an apparent 
precedent over the Army engineers and any others connected with 
an improved inland-waterway project. We think it is even more 
serious and unjustifiable where the judgment of the Congress is 
brought into question on projects already authorized and certain 
public funds expended. 

We urge the committee to reject S. 2744. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Monday, April 7, 1982. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The CaarrMan. You may proceed, Mr. Thompson. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE 
AMERICAN WATERWAYS OPERATORS, INC. 


Mr. Tompson. Mr. Chairman, I would like to submit for the 
record my statement on S. 2744. 

The Cuarrman. We will be very glad to have that made a part of 
the record. 

(The prepared statement by Mr. Thompson is as follows:) 






and C 
and re¢ 
United 
NW., 
City. 
S. 2 
indust 
It wou 
death’ 
Comm 
senten 
the ra 
have ¢ 
pose, | 
Tnters 
inland 
At 
Surfa 
this ¢ 
spoke 
this k 
legisle 
closel 
with 
least 
rail ¢ 
that 
efficie 
freigt 
all ec 
airlin 
Th 
edge 
hand 
woul 
retar 
proc 
prov 
ports 
to st 
proc 
road 
Hi 
as is 
of tt 
to tl 
of ri 
cons 
econ 
City 
Det: 
Fra 
citie 
S. 
cert. 
fron 
post 
nav 
or s 
inla 
cha 
whe 
the 
the 
dev 









ng-vessel industry, whose members provide all types of water transport 
and related services on the inland waters, the bays, sounds, and harbors of the 
United States. The association maintains its principal office at 1319 F Street 
NW., in Washington, D. C., with regional offices in New Orleans and New York 
City. 

S. 2744 is another bill that contains provisions long advocated by the railroad 
industry for the purpose of hamstringing inland or domestic water transportation. 
It would, if enacted into law, give the Interstate Commerce Commission “life or 
death”’ authority over all future inland-waterway development, and based on that 
Commission’s actions over many decades there is no doubt that it would be a death 
sentence for all proposed waterway-improvement projects. If this should fail, 
the railroads would be greatly disappointed, inasmuch as for many years they 
have advocated the enactment of legislation of this general nature for such pur- 
pose, and this purpose only. It is apparent that the railroads feel confident the 
Interstate Commerce Commission will do everything legally possible to destroy 
inland-water transportation as an element of competition to the rail carriers. 

At the public hearings conducted pursuant to Senate Resolution 50 by the 
Surface Transportation Subcommittee of this committee in April 1950, and before 
this committee on March 19, 1952, Mr. Gregory 8. Prince, the able and official 
spokesman of the Association of American Railroads, advocated legislation of 
this kind and the enactment of 8. 2744. To my knowledge, the only clamor for 
legislation of this nature comes from the railroads and groups or individuals 
closely allied and related to them. Obviously, 8. 2744 is very closely associated 
with S. 2743, both having the same purposes and objectives: to destroy or at 
least seriously cripple domestic water transportation and thus re-create for the 
rail carriers a monopoly in the movement of bulk freight. The railroads know 
that they can never again effectively compete with the ever-expanding and 
efficient trucking industry in the transportation of carload and less-than-carload 
freight, although, of course, their current legislative campaign is leveled against 
all competitors—inland-water carriers, motor-freight trucks and busses, and the 
airlines. 

The recommendation of the railroads, in this regard, is in the nature of a two- 
edged sword aimed at the inland-waterway carriers and operators. On the one 
hand, it would retard the development of inland waterways and, on the other, it 
would provide a lever for the imposition of user charges that could cornplete the 
retardation. The railroads’ spokesman, Mr. Prince, also attempted to make the 
procedures recommended conform with the national transportation policy, which 
provides for the preservation of the inherent advantages of each form of trans- 
portation under fair and impartial regulation. What an empty farce, to attempt 
to strangle inland-waterway transportation and at the same time make such 
procedure conform to the National transportation policv! Apparently the rail- 
roads believe they have an inherent right to all freight traffic of this great country. 

Had there been on the statute books a hundred or more years ago a law such 
as is contemplated by 8. 2744, probably the railroads into many of the larger cities 
of the country would never have been built. Water transportation was available 
to the large cities on the seacoasts, the Gulf, lakes, and rivers when the building 
of railroads to also serve them was planned and accomplished. Therefore, the 
construction of these railroads—some of the largest in the world—had an adverse 
economic effect on the transportation then serving Boston, New York, Jersey 
City, Baltimore, Philadelphia, Charleston, Pittsburgh, Buffalo, Cleveland, 
Detroit, Chicago, St. Louis, Louisville, Cincinnati, New Orleans, Mobile, San 
Francisco, Portland, Seattle, and many other important industrial and commercial 
cities. 

S. 2744 provides that the Interstate Commerce Commission is authorized under 
certain conditions to investigate, ascertain, and report concerning the desirability, 
from the viewpoint of present or future public convenience and necessity, of pro- 
posed inland-waterway improvement projects designed, in whole or in part, to aid 
navigation, with respect to which the Congress shall have authorized examinations 
or surveys. The term “inland waterway” is defined in the bill as including any 
inland or coastal canal and any natural inland waterway, and the connecting 
channels thereof. Thus, it apparently excludes the seacoast harbors and channels 
where the railroads operate more than 95 percent of their 1,823 vessels, which use 
the waterways improved at Government expense and carry about 30 percent of 
the entire water-borne commerce of the United States. This is the same sort of 
devious and discriminatory procedure that was adhered to in 8. 2743—the pro- 
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posing of user charges for inland waterways exclusive of the Great Lakes and the 
seacoast harbors and channels. 

Under the legislation proposed in 8S. 2744, the Interstate Commerce Commission 
would determine the economic justification of inland-waterway improvement 
projects. Accordingly, the same Government agency that permits the railroads 
to make drastic freight-rate reductions, so as to eliminate inland-waterway com- 
petition, would also have the authority to say whether or not the inland-waterway 
carriers and operators were entitled to any rights-of-way on which to operate. 
Obviously, this would result in inland-waterway competition being so curbed that 
the railroads would have a monopoly of the traffic, although the national trans- 
portation policy of the Interstate Commerce Act declares it to be the policy of 
the Congress to provide for fair and impartial regulation of all modes of transpor- 
tation subject to this act, so administered as to recognize and preserve the 
advantages of each. 

The proposal to have the Interstate Commerce Commission determine the 
economic justification of inland-waterway improvement projects is a ‘‘back door’’ 
move to extend the regulation of the Interstate Commerce Commission over all 
inland-waterway transportation, for which the railroads are the principal advo- 
cates. In fact, at the Hearings of the Subcommittee on Domestic Land and Water 
Transportation on April 20, 1950, the assistant general solicitor of the Association 
of American Railroads, Mr. Prince, said that the provisions of the Interstate Com- 
merce Act requiring certificates of convenience and necessity for common carriers 
by water and permits for contract carriers by water serve as a very inadequate 
check against the overexpansion of transportation by water. 

When adding part III to the Interstate Commerce Act in 1940, providing for 
the regulation of water transportation, the Congress saw fit—after lengthy con- 
sideration of the circumstances involved—to exempt transportation by water of 
bulk commodities and, conditionally, to exempt the furnishing of equipment by 
contract carriers to private carriers and certain noncompetitive transportation 
by contract carriers. The railroads themselves acquiesced in these exemptions, 
as is substantiated by the following statement of the then general counsel of the 
Association of American Railroads before the Senate Committee on Interstate 
and foreign Commerce (p. 57 of the printed record of the hearings on April 3-14, 
1939), on the Transportation Act of 1939, S. 2009 (76th Cong., Ist sess.), which 
included the provisions of part III of the present Interstate Commerce Act: 

“Tt is provided in this act that the Interstate Commerce Commission may look 
into the situation and if they found out that there are carriers on the waterways 
that are not competitive with other forms of transportation, the Commission 
shall enter an order exempting them from all regulation. I think that is fair 
and I think that takes care of that situation admirably.’ 

Since the above-quoted statement was made, the railroads have changed their 
tune for more regulation of inland waterway transportation. Why? Because 
they fear the competition of inland waterway transportation. However, their 
fears in this respect are groundless, as is evident. Based on the official statistics 
of the Interstate Commerce Commission, Corps of Engineers, and other Govern- 
ment agencies, the railways, motor trucks, Great Lakes, pipelines, and inland 
waterways transported a total of 10,665 billion ton-miles of freight during the 
ll-year period, 1939 through 1950, as follows: 


Billion a 
ton-miles Percent 
Railways (exclusive of mail and express) 6, 997 65. 6 
Motortrucks.. . ; 804 7.5 
Great Lakes J 1, 292 12.1 
Pipelines i a 1, 193 11.2 
Inland waterways a 379 3.6 


Apparently the railroads had the lion’s share of the above-mentioned freight 
and the small percentage of the total moved by the inland waterways clearly 
indicates that the oft-repeated argument of the railroads—that competition from 
inland waterway transportation has caused substantial diversions of their traffic 
is utterly fallacious. 





Des 
the ra 


1942 
1943 
1944 


Thus 
tion ¢ 
petiti 
the ra 
The 
invest 
tion ¢ 
Corps 
Cong! 
Comn 
the hh 
to wh 
Engir 
effect 
As 
Krie-( 
Comr 
exclu: 
the fa 
“Ts 
on en 
road | 
as gre 
or 
and s 
tions 
burd 
cents 
taxps 
toll-f 
relati 
looke 
way 
whor 
publi 
prov: 
to th 


io 
tions 
econ 
on tl 
traff 
cons 

a 
cons 
carri 
$35, 

ork 
an a 

A 
trafl 


acy 


\ 


agel 
larg 

N 
med 
Fed 
and 





DOMESTIC LAND AND WATER TRANSPORTATION 1529 


Despite the competition of other forms of transportation, the ton mileages of 
the railroads were, as follows, above the 1939 volume, in the percentages listed: 


IS casce asec -- 91.3) 1945 104. 2| 1948 bs 91.3 
1943 117. 9} 1946 (gl! a : 57. 9 
1944 121. 2| 1947 ; 96. 4| 1950_ 76. 4 
Thus it appears that the railroads have not been materially affected by competi- 
tion of other forms of transportation—particularly by inland waterway com- 
petition. Accordingly, legislation proposed in S. 2744 will not be beneficial to 
the railroads, and there is no justification for it. 

The basis for the legislation contemplated by 8S. 2744 appears to stem from the 
investigation by the Interstate Commerce Commission of the proposed construc- 
tion of the Lake Erie-Ohio River Canal. The project was recommended by the 
Corps of Engineers in a report in 1989—House Document No. 178, Seventy-sixth 
Congress, first session. Pursuant to a recommendation of the National Resources 
Committee, on February 16, 1939, the President of the United States requested 
the Interstate Commerce Commission to make an invéstigation, advising him as 
to whether or not the rate reductions mentioned in the report of the Board of 
Engineers for Rivers and Harbors would be economically justified and of the 
effect the construction of the project would have on rail and motor carriers. 

\ short time thereafter, the Commission rendered its report, Proposed Lake 
Erie-Ohio River Canal,” (235 I. C. C. 753). The railroadmindedness ot the 
Commission, and its parental solicitude for the well-being of the railroads to the 
exclusion of other competing forms of transportation, is abundantly clear from 
the following excerpts from its report on the project: 

“In speaking ot railroads, sight may not be lost of the effect of loss of traffic 
on employment and on the scale of wages the railroads will be able to pay. Rail- 
road investors, management, and labor have an interest, obviously, in maintaining 
as great a volume of railroad business as possible. 

“The public also is interested in the railroads, both as a great service agency 
and as an agency which contributes materially to the support of the general func- 
tions of government. Plans for the proposed waterway relieve its users of the 
burden of supporting it. Under these plans the saving to the shipper of 72 
cents per ton, as estimated by the Board, is made possible through the placing on 
taxpayers generally a cost of 43 cents per ton. (See p. 755.) It would be a 
toll-free and tax-exempt facility. This condition, which goes back far in the 
relations of rail and water transportation, cannot, in the public interest, be over- 
looked in appraising the worth-whileness of the project. Also, use of the water- 
way would be confined to a relatively small number of larger shippers, many of 
whom would operate their own equipment over it, whereas the railroads, as 
public carriers, serve all who apply, large or small. Railroads weakened by public 
provision of facilities for their competitors cannot respond as fully as they should 
to the needs of the public for efficient and safe transportation’’ (pp. 792-793). 

* * * 7 ~ * 7 


“By the way of final summary, we wish to state (1) that permanent rate reduc- 
tions of the type and magnitude specified in the inquiry directed to us would not be 
economically justified prior to the construction of the canal for the reason that, 
on the information now available, these reductions could not be confined to the 
traffic of those who would be expected immediately and directly to benefit by 
construction of the proposed waterway; 

(2) That a large volume of traffic, at least 56,000,000 tons a vear and probably 
considerably more, would be affected in the event construction of the waterway is 
carried through, and that the gross revenue loss of the railroads would be about 
$35,000,000 a vear and possibly more; 

“*(3) The the railroads ean ill afford, now or in the future, to lose revenue in such 
an amount as the traffic in question produces or will produce; 

““(4) That the railroads have ample time and terminal capacity ‘to carry any 
traffic that is likely to develop for many years to come; and 

“(5) That the public has a vital interest in the protection of the revenues of an 
agency of transportation whose services are available the year around and to 
large and small shippers on equal terms”’ (p. 749). 

Naturally the railroads were very pleased with this ICC report. They im- 
mediately grabbed it as a new procedure—a new instrumentality within the 
Federal Government to throttle and hamstring water competition of bulk freight— 
and they have strongly advocated the idea ever since. In other words, further 
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enlist the services of the Interstate Commerce Commission to help kill off competi- 
tion, both actual and potential. 

Under section 5 of 8. 2744, whenever a detailed survey has been made of a 
proposed inland waterway improvement project designed to aid navigation, and 
the report based on such survey contains a favorable recommendation of such 
project, the Chief of Engineers must submit the survey and report to the Inter- 
state Commerce Commission for investigation and report with respect to its 
economic justification, public convenience and necessity from a transportation 
standpoint. The same procedure is to be followed in the case of a review report 
which the Board of Engineers for Rivers and Harbors has been directed to make 
pursuant to a resolution of a congressional committee. Upon receipt of the 
Commission’s report, the Chief of Engineers must submit it, together with the 
engineering survey and report, to the Board of Engineers for Rivers and Harbors 
for its review and recommendations. A further restriction is to the effect that 
no report recommending any such project shall be made to the Congress, or to 
the appropriate committee thereof, unless accompanied by the report of the 
Interstate Commerce Commission. 

The provisions of section 5 would abolish the long-established functions of the 
Corps of Engineers and place the final decisions as to the improvement of inland 
waterways in the hands of the Interstate Commerce Commission; which is not 
properly equipped by experience to make them. Such procedure is contrary to 
congressional policy, in existence from almost the very beginning of the Nation. 
For more than a century the Congress, in planning for the Nation’s waterways, 
has placed upon the Corps of Engineers of the United States Army the responsi- 
bility of investigating proposed work, carrying out approved projects, maintaining 
navigable channels, and operating and maintaining the necessary navigation 
appurtenances, such as locks and dams. 

In enacting laws relating to the functions of the Corps of Engineers, usually the 
Congress has enunciated the general procedure to be followed while the adminis- 
tration of the many specific and technical details have been left to the corps’ 
seasoned judgment, acquired through long years of experience and familiarity 
with the work and problems involved. The corps has always thoroughly investi- 
gated each waterway project proposed for improvement, as to the soundness and 
the justification of the costs and benefits thereof, before submission to the Congress 
for approval and the necessarv appropriations. 

According to section 6 of S. 2744, upon receipt of a survey and report from the 
Chief of Engineers, the Interstate Commerce Commission would be required to— 

(1) Institute an investigation for the purpose of determining whether the 
present or f'ture public convenience and necessity requires, or will require, 
the execution of the proposed improvement project; 

(2) Give due notice to the public, including all interested carriers; and 

(3) Afford a hearing to all parties having an interest therein. 

It will also have subpena power to require witnesses at the hearings, to take 
testimony, and to require the production of records and documents relating to 
matters pertinent to the purpose of the investigation. 

As a result of the provisions of section 6, the determination of the economic 
justification of inland waterway improvements would be subjected to the formal 
and highly cumbersome procedure of the Interstate Commerce Commission. 
For example, a petition presented to the Commission for a certificate of con- 
venience and necessity to enable a water carrier to obtain operating rights invari- 
ably is followed by lengthy litigation, a series of hearings in different cities, further 
hearings, compilation of additional evidence, and presentation of testimony—all 
of which is costly and tends toward interminable delays in reaching a final deci- 
sion. Even when a decision has been rendered, often it is subject to appeal to 
the full Commission and to the courts, resulting in further lengthy delays. 

As compared with the more or less informal procedure-of the Corps of Engi- 
neers, in connection with the ascertainment of the economic justification and 
public convenience and necessity for an inland waterway improvement project, 
the formal course of action of the Interstate Commerce Commission would deter 
many necessary witnesses who are unfamiliar with legal proceedings from attend- 
ing hearings; it would also give the railroads a decided advantage in pressing 
their objections—with their large array of highly trained legal talent who can 
maneuver the proceedings so as to obtain a decision suitable to them. 

The multiple projects would pose a particularly difficult situation for the 
Interstate Commerce Commission due to its lack of experience with waterwa 
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tion—are being planned with more frequency than ever before, so as to accomplish 
the most efficient use of water resources. Under the provisions of 8. 2744, the 
Commission would be charged only with the determination of the economic justi- 
fication of the navigation phases of the multiple-purpose projects; detailed pro- 
cedure in the case of such projects would have to be worked out after a thorough 
and time-consuming consideration of the complex problems inherent to them. 
The Commission would have to work along with the Corps of Engineers, the 
Bureau of Reclamation of the Department of the Interior, and State agencies. 
The injection of the Commission into the picture, where it has not been hereto- 
fore, would only serve to complicate matters and unduly delay the final approval 
and construction of projects being considered and needed in the public interest. 

Those who are supporting and urging the adoption of the ill-conceived legisla- 
tion proposed in 8, 2744 fail to recognize that few expenditures for waterway im- 
provement are for navigation only. Even navigation improvements 

(1) Provide protection of property from floods; 
2) Aid the development of electric power; 
(3) Raise pools to proper levels for adequate domestic and industrial water 

supply; 

(4) Increase recreational facilities; and 

(5) Contribute to the conservation of fish and wildlife. 
If the Interstate Commerce Commission is given jurisdiction as to the economic 
justification of the transportation features of inland waterway projects and other 
phases are left to various Government agencies, conflicts in policy are bound to 
arise from legislative and administrative practices dealing independently with 
separate segments of development. A beneficial waterway development policy 
cannot be accomplished under such confusion. 

The economic necessity for inland waterway improvements should not rest upon 
recommendations of the Interstate Commerce Commission. Unfortunately, that 
Commission is so constituted that the majority of its members would find it very 
difficult, if not impossible, to favorably support proposals that would advance 
inland waterway transportation, whether or not they considered the question of 
public necessity and national economy. This is a natural situation, for that 
Commission’s main job is—and always has been—dealing with railroad problems. 

All hearings conducted by the Corps of Engineers are public proceedings 
Association of American Railroads or any of 1ts members are afforded the oppor- 
tunity to be heard out in the open and, almost without exception, do appear and 
strongly object to all proposed navigation projects. This also gives the public an 
opportunity to carefully observe how the railroads fight against the public bene- 
fits and economy of low-cost inland waterway transportation. The railroads’ 
objections to any such improvement projects unquestionably are seriously con- 
sidered by the Corps of Engineers, as a factor in final determinations and provided 
the testimony is impartial, unselfish, and of probative value. While the Inter- 
state Commerce Commission would afford those interested the same opportunity 
to be heard, under existing law and procedure the final determinations cannot be 
influenced by railroad interests. 

In the public interest of the Nation, therefore, it is respectfully recommended 
that the present jurisdiction and functions of the Corps of Engineers in relation to 
rivers and harbors and inland waterway projects remain status quo. The 
American Waterways Operators, Inc., and its members are unequivocally opposed 
to such proposed legislation as 8. 2744, which would play into the hands of the 
railroads and enable them to strangle inland waterway transportation and elimi- 
nate its competition to the serious impediment of the national economy and the 


national defense. 

Senator Bricker. With respect to the purposes of the Corps of 
Engineers in their consideration of projects, as to how they arrive at 
the recommendations, and so forth—— 

Mr. Tuompson. Well, of course, if you let me talk about this bill, 
S. 2744, which is pretty much the argument against these bills, that 
is nearly the same. That would provide, of course, that the Inter- 
state Commerce Commission would be required to make an economic 


report as to the feasibility of proposed rivers and harbors projects. 
It will also authorize the In 5 aoe L\e 
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mendation presumably to the Congress as to whether or not the 
project should be continued or dropped or something like that. 

I think that in the 1944 Flood Control Act, in the 1945 Rivers 
and Harbors, Act, Congress provided, and I think very properly so, 
that the Corps of Engineers or the Secretary of the Army, must 
submit proposed navigation and flood-control improvements to the 
governors of the various States involved. They do not have to be 
governed by whatever recommendation the various States may make 
through their governors, but those reports must accompany the Secre- 
tary of the An my’s report to the Congress which, of course, is later 
referred to the Committees-on Public Works for the House and the 
Senate. 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota, and 
kK. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. E. CHILDE, REPRESENTING THE MISSISSIPPI 
VALLEY ASSOCIATION 


Mr. Cutipe. I would like to now turn to 8S. 2744. This bill pro- 
vides that, after an inland waterway project is authorized by Congress, 
but on which construction is less than 25 percent complete, no Federal 
funds shall be allocated or expended until the Interstate Commerce 
Commission shall, after full hearings, report on its desirability, con- 
venience, and necessity, the public need for the improvement as an 
aid to transportation, the adequacy of existing transportation facili- 
ties, the type and volume of traffic which would move, the sources 
from which it would be derived, whether the project would be self- 
supporting and self-liquidating from user charges on the traffic, and 
the effect of the project on the traffic and revenues of existing carriers. 
Inland waterway improvements would thus be delayed, and possibly 
prevented, after they have been authorized and approved by Congress. 

There is, in our opinion, no public demand and no public need for 
any such procedure. There are no public expenditures more thor- 
oughly surveyed, investigated, criticized and justified, inside and 
outside of the Government, and by Congress itself, than are expendi- 
tures for waterway improvements. No project is even considered 
for authorization unless and until the Army engineers have found, 
after thorough economic and engineering surveys, that the project 
would yield benefits in terms of annual dollar savings to the public 
more than sufficient to cover construction and maintenance costs, 
depreciation and interest on investment and repay the entire expendi- 
ture within 50 years. Public hearings are held; all interested parties 
for or against the project, including the railroads, are fully heard. 
The district engineer’s recommendations are reviewed by the division 
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engineer, and then further reviewed by the Board of Engineers for 
Rivers and Harbors and by the Chief of Engineers. Not until the 
report runs the gantlet of all these careful engineering investigations 
will Congress even consider the authorization of money. Committees 
of Congress hold further hearings to determine for themselves whether 
the project is justified in the public interest; again all proponents or 
objectors are given the opportunity of full hearing. After the project 
receives the approval of the committees of the Senate and House, it is 
again subject to the final favorable vote of the entire Congress before 
it becomes eligible for any appropriations. But that is not all; 
before appropriations are made, the project is again considered by 
the Appropriations Committees of the House and Senate; and only 
after their recommendations are favorably passed upon by the full 
Congress is any money available for construction of the project. 

Now the opponents of waterways want to add to all that a further 
time-consuming and duplicating investigation by the Interstate Com- 
merce Commission. The Interstate Commerce Commission is a 
respected and useful part of our Government, but it is also one of the 
most overworked and understaffed of all Government agencies. It 
does not have engineering or research personnel to take over or review 
the work of the Army engineers and could discharge that responsi- 
bility only by adding largely to its forces and the expense of its opera- 
tions, without corresponding reduction in the expense of maintaining 
the Army engineers. 

It would be impossible to find, in our judgment, a more able, impar- 
tial and patriotic body of men to conduct engineering and economic 
surveys on waterway projects than the Army engineers. They have 
no interest to serve except that of the country asa whole. They have 
done their work well. It cannot be shown or justly claimed that any 
inland waterway project, authorized by Congress on the recommenda- 
tion of the engineers, is not economically justified. The fact is that 
those who’ want to take this work away from the engineers or subject 
it to veto power of the Interstate Commerce Commission are con- 
cerned, not because they think the waterways recommended by the 
engineers won’t be used, but because they believe they do afford lower 
transportation costs to the public than provided by the railroads. 
There could be no possible public benefit from enacting S. 2744. The 
only result would be to delay, and add to the expense of construction 
of authorized, meritorious water projects, and thus interfere with the 
country’s economic development. 


(On April 8, Gilbert R. Johnson, counsel, Lake Carriers’ Association, 
and A. M. Thompson, president, Central Barge Co., Chicago, filed 
statements on S. 2743 and S. 2744. These will be found in the hear- 
ings on S. 2743 for that date.) 





ashington, )., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol Building, Senator Edwin C. Johnson of Colo- 
rado (chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


(The following statement was submitted for the record following 
the conclusion of the hearings, April 9:) 


STATEMENT OF LOWELL L. FrENcH, Executive Vict PrREsIDENT, UNION BARGE 
LinE Corp., PirrspurGu, Pa. 


My name is Lowell L. French and I am executive vice president of the Union 
Barge Line Corp., a certificated common carrier of freight operating on the navi- 
gable waterways comprising the Mississippi River system. My business address 
is room 1009 Dravo Building, Fifth and Liberty Avenues, Pittsburgh 22, Pa. 
This statement is submitted in opposition to Senate bill 2744 which proposes to 
make the Interstate Commerce Commission the agency Congress will rely on for 
advice regarding the economic justification of navigational phases of inland water- 
way developments. I am opposed to the passage of this bill for the following 
reasons: 

1. This proposed bill is a part of a legislative program being advocated by the 
railroads with the sole objective of stifling or even eliminating inland waterway 
transportation competition to serve their own selfish interests. 

2. The Interstate Commerce Commission as now constituted is not properly 
organized to perform this function. 

3. The assumption of this extraneous duty by the Interstate Commerce Com- 
mission would require the expansion of its force by the employment of a vast 
number of technical experts and other personnel. 

4. The augmentation of the Interstate Commerce Commission for this purpose 
would increase the tax burden of the people, impose additional bureaucratic ideas 
and theories within our Government framework and further complicate the 
efforts of the people to get along. 

5. The United States Army Corps of Engineers, with technical knowledge and 
a background of long experience, well-demonstrated qualifications and ability, 
a force of men already organized for the purpose and maintained at Government 
expense regardless of what duties they are directed to perform, should be allowed 
to continue this work in the interests of efficiency and economy. 

6. The comprehensive nature of our inland-waterway development program 
practically precludes the determination of potential benefits of new projects simply 
by measuring the potentialities of any one particular use or service. 

7. Our multipurpose waterways contribute to the general welfare and economy 
of the country by providing, among other things, a source of domestic water 
supply, availability of industrial-water supply, means for disposal of domestic and 
industrial wastes, various recreational advantages, flood prevention and control, 
hydroelectric power development opportunities, an indispensable medium of 
national defense and, of course, navigational benefits. Economie justification 
of.the navigational phase is only a single consideration in the planning of proposed 
waterway projects. 
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merce (under S. 2743); Walter M. W. Splawn, Chairman, Legislative 
Committee, Interstate Commerce Commission (under 8. 2743); Hoyt 
S. Haddock, executive secretary, CIO Maritime Committee (under 
S. 2518); Harry B. Jordan, president, River Co., Inc. (under S. 2743); 
George C. Whitney, manager, eastern offices, board of commissioners, 
port of New Orleans, on behalf of Lewis I. Bourgeois, director of 
commerce, port of New Orleans; Louis A. Schwartz, general manager, 
New Orleans Traffic and Transportation Bureau (both under S. 2743); 
Andrew P. Calhoun, vice president, American Barge Line Co., Pitts- 
burgh, Pa. (under S. 2743).) 
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S. 2745, a Bill To Eliminate Preferential Rate Treatment 
for Water Carriers 


[S. 2745, 82d Cong., 2d sess., by Mr. Capehart, Mr. O’Conor, and Mr. Bricker] 


A BILL To eliminate certain sections of the Interstate Commerce Act which provide for preferential 
treatment in the matter of rates 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled. That section 305 of the Interstate Commerce 
Act, as amended, is amended by striking all of the last sentence of subsection 
(c) thereof. 

Sec. 2. Section 307 of the Interstate Commerce Act, as amended, is amended 
by striking all of the second sentence of subsection (d) thereof. 


[S. 2745 82d Cong., 2d sess.] 
AMENDMENTS (IN THE NATURE OF A SUBSTITUTE) 
(Submitted March 25, 1952: 


Intended to be proposed by Mr. Johnson of Colorado (by request) to the bill 
(S. 2745) to eliminate certain sections of the Interstate Commerce Act which 
provide for preferential treatment in the matter of rates, viz: Strike out all 
after the enacting clause and insert in lieu thereof the following: 


That section 305 of the Interstate Commerce Act, as amended, is amended by 
striking all of the last sentence of subsection (c) thereof. 


Sec. 2. Section 307 of the Interstate Commerce Act, as amended, is amended 
by striking all of the second sentence of subsection (d), and inserting in lieu 
thereof the following: ‘In the case of a through route, where one of the cartiers is a 
common carrier by water, the Commission may prescribe such reasonable 
differentials, between all-rail rates and the joint rates in connection with such 
common catrier by water, as it finds to be justified by differences in the costs of 
providing the respective services.”’ 

Amend the title so as to read: “A bill to amend the Interstate Commerce 
Act in order to eliminate certain preferential treatment to water carriers.”’ 


‘ Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, March 18, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF J. C. GIBSON, VICE PRESIDENT AND GENERAL 
COUNSEL, THE ATCHISON, TOPEKA & SANTA FE RAILWAY CO., 
CHICAGO, ILL. 


Mr. Gipson. The next bill to which I wish to direct my attention 
is S. 2745. That is a bill to eliminate certain sections of the Interstate 
Commerce Act which provides for preferential treatment of water 
carriers in the matter of rates. 

My name is J.C. Gibson. I am appearing on behalf of the Associa- 
tion of American Railroads in support of S. 2745. I am vice president 
and general counsel of the Atchison, Topeka & Santa Fe Railway Co. 
with headquarters at Chicago, IIl. 

Nowhere in the field of carrier regulation is the national transpor- 
tation policy more abused and dishonored than in connection with 
rate competition between rail and water carriers. The stated policy 
of Congress is that regulation shall be fair and impartial and that it be 
so administered as to recognize and preserve the inherent advantages 
of each. 

There are two sections of the act, however, which the Commission 
interprets as nullifying this policy so far as rail carriers are concerned 
when competing with water carriers. That situation should be 
corrected by amending the act as proposed in S. 2745. 

One of the provisions of the Interstate Commerce Act which the 
Commission construes as calling for inequality of treatment between 
rail and water carriers is contained in section 305 (c) as follows: 

Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation from those in effect 
by a rail carrier with respect to rail transportation shall not be deemed to con- 
stitute unjust discrimination, prejudice, or disadvantage, or an unfair or destruc- 
tive competitive praetice, within the meaning of any provision of this act. 

Thus when a barge line, operating without charge over waterways 
improved and maintained at the general taxpayers’ expense, reduces 
its rates in order to divert traffic from the railroads, no disadvantage 
exists in law to the rail carriers, and the barge line is not chargeable 
with an unfair or destructive competitive practice. But when the 
rail carriers, seeking to recapture the traffic, reduce their rates to a 
level that would be competitive and still adequately compensatory, 
the Commission is free to find and in fact has many times held that 
the reduction is an unfair and destructive competitive practice. See, 
among many others, Scrap Iron from New Orleans and Mobile to 
St. Louis and Chicago (272 I. C. C. 781, 792-793) ; Cotton from Mem- 
phis and Helena to New Orelans (273 I. C. C. 337, 365-367); Wire 
Rods from Sterling, Illinois to Galveston, Tex. (277 I. C. C. 123). In 
the Cotton case the Commission said (p. 365): 

There seems to be a view prevalent among protestants [the affected rail car- 
riers] that we have authority to find a local port-to-port rate of a water carrier 
unlawful because it may adversely affect rail lines and the all-rail rate struc- 
ture. * * * Unsoundness of this view is apparent in its inconsistency with 
the proviso in section 305 (c). 

Fairness and impartiality in the administration of the act—and 
that is what is required by the declaration of transportation policy— 
is not possible when the act itself, by necessary inference, requires the 
Commission to slant its decisions in favor of water carriers and against 
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cate adoption of S. 2745, which would repeal the proviso of section 
305 (c) quoted above. 

Another provision of the act that should be repealed is contained 
in section 307 (d). That section authorizes the Commission to estab- 
lish through routes and joint rates applicable to the transportation of 
property by water and rail, and provides that— 

In the case of a through route, where one of the carriers is a common carrier 
by water, the Commission shall prescribe such reasonable differentials as it may 
find to be justified between all-rail rates and the joint rates in connection with 
such common carrier by water. 

In Rail and Barge Joint Rates (270 I. C. C. 591), the Commission 
concluded in effect that the quoted sentence was a mandate to it from 
Congress to compel rail carriers to maintain joint rates with barge 
lines on a basis differentially lower than the corresponding all-rail 
rates. Accordingly the Commission required maintenance of a system 
of differential barge-rail rates on the Mississippi and Warrior Rivers 
despite the stated conclusion by the Commission that 

* * * we cannot find that at the present time there are demonstrable 
economies in barge-rail transportation on the Mississippi River and its tributaries 
including the Warrior, which from the standpoint of cost of service would justify 
differentials. 

Viewed from the standpoint of transportation economics the fore- 
going statement is interesting if not indeed remarkable. Historically, 
water transportation on the inland waterways was considered to be 
a low-cost form of transportation, which perhaps in one sense it was, 
considering the substantial Federal subsidy which it enjoyed. That 
low cost was regarded as one of the inherent advantages of barge 
transportation which the public was entitled to receive the benefit of 
in a reduced level of rates; and where joint rail-and-water routes were 
involved, the reduced level of rates took the form of differertials 
under the all-rail rates. 

Now the cost situation has changed to such an extent that over the 
joint routes involved in the cited case the Commission could find no 
demonstrable economies in water transportation. It is no longer a 
matter of passing on to the public the benefits of a low-cost form of 
transportation. On the contrary, from a relative cost standpoint, as 
the Commission found, differentials via barge-rail routes are’ no 
longer justified. 

Yet the Commission in deference to congressional mandate con- 
tinues to compel the rail carriers to maintain joint rates with barge 
lines differentially lower than all-rail rates, which in practical effect 
means that the Commission is forcing the rail carriers to aid the 
barge lines to compete with them although the level of the com- 
petitive rates cannot be justified by the cost of the competitive 
service. 

When I say that the Commission is forcing the rail carriers to do 
that, I mean that the Commission is doing that pursuant to the 
requirement of the statute, and not something that the Commission 
is doing because of its own concept of what is proper from the stand- 
point of the regulation of transportation. 

The CHArRMAN. Has the Commission ever complained about that 
onerous duty? 

_ Mr. Grsson. I think not. 


If it has it has not come to my atten- 
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are hurt and it is natural that we should complain when we are visited 
with such unfair and unequal regulations. 

The CuairMan. The Commission is supposed to try to be fair and 
try to see that regulated transportation is fair in all of its particulars. 
It seems to me that if there is an unfairness there the Commission 
ought to have some interest in curing that unfairness. 

Mr. Grsson. That is, in recommending to the Congress the amend- 
ing of the statute? 

The CHAIRMAN. Yes. 

Mr. Grsson. That may be true, perhaps the Commission should 
have addressed itself to that in making its legislative recommenda- 
tions. I do not know that it has done so however. We are doing it. 
As I stated it is only natural that we should do it because we are the 
people hurt. 

This is not sound transportation economics, and it is not fair and 
impartiai regulation. 

The railroads have exhausted their remedies in seeking relief from 
this situation. Suit was brought to set aside the Commission’s order 
in the Rail and Barge Joint Rates case but the Supreme Court, in an 
opinion dated January 2, 1951, found no error in -the Commission’s 
interpretation and application of the present statutory provisions. 
Alabama Great Southern R. R. Co. v. United States (340 U.S. 216). 
Thus legislative relief is necessary if fair and impartial regulation is 
to be accorded in this connection. We advocate adoption of S. 2745, 
which provides for repeal of the second sentence of Section 307 (d), 
quote xd above. 

As an alternative to outright repeal, that sentence might be reworded 
to read as follows: 

In the case of a through route, where one of the carriers is a common carrier by 
water, the Commission may prescribe such reasonable differentials between all-rail 
rates and the joint rates in connection with such common carrier by water as it 
finds to be justified by differences in the costs of providing the respective services 

Such revision, while preserving discretionary power in the Com- 
mission to fix water-rail differential rates, would require that the differ- 
ential so fixed not be a mere arbitrary device for distributing traffic to 
water-rail routes but be justified by the economics of the transporta- 
tion services involved. 


Unirep STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 1, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present, Senators Johnson of Colorado and Bricker. 

Also present, E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 


(The following statement was submitted for the record:) 


STATEMENT OF Harry 8S. Brown, CHAIRMAN, INTERCOASTAL STEAMSHIP FREIGHT 
ASSOCIATION 


S. 2745 and 8S. 2781 to some extent are overlapping and conflicting. S. 2745 
strikes out the last sentence of subsection (c) of section 305 and the second sentence 
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of subsection (d) of section 307. S. 2781, among other things, would strike out 
not only the last sentence of subsection (c) of section 305, but the entire proviso 
of which this sentence is a part. SS. 2781 also strikes out of part 1 and part 2 of 
the act the equivalent provision to the first sentence of the proviso in section 305 
(c), and then apparently attempts to provide uniform language in parts 1, 2, and 3 
for the prohibitions against rebates or concessions. 8S. 2781 when coupled with 
S. 2752 apparently attempts to make contract carriers subject to practically the 
same regulation as common carriers. Although some of the intended purposes of 
these bills may be desirable, we are opposed to them in their present form. The 
proposed changes in section 305 and 307 might be interpreted, and are being inter- 
preted in some quarters as making it possible for the regulatory body to compel 
common carriers by water to charge the same rates as their railroad and truck 
competitors irrespective of the fact that the services furnished by water carriers 
are necessarily inferior as to time in transit and other respects to those of their 
railroad and truck competitors. - Insofar as it is intended by 8. 2781 to make the 
rebate provisions in parts 1,2, and 3 the same, we respectfully suggest forwarders 
subject to part 4 should also have the same treatment. We also feel that in con- 
sidering the advisability of bringing about such uniformity consideration should 
be given to the fact that the Elkins Act contains provisions dealing with rebates 
in different language from that proposed in 8. 2781. 


Confusion may well arise 
if some changes are not made in the Elkins Act. 


The Cuarrmman. The Waterman Steamship Lines, Mr. Parish. 


STATEMENT OF L. A. PARISH IN BEHALF OF WATERMAN STEAM- 
SHIP CORP. (ARROW LINE) AND ATLANTIC-GULF COASTWISE 
STEAMSHIP FREIGHT BUREAU, CONSISTING OF PAN-ATLANTIC 


STEAMSHIP CORP., NEWTEX STEAMSHIP CORP., AND SEATRAIN 
LINES, INC. 


Mr. Partsu. My name is L. A. Parish. I am appearing in behalf 
of Waterman Steamship Corp. (Arrow Line), and Atlantic-Gulf 
Coastwise Steamship Freight Bureau, consisting of Pan-Atlantic 
Steamship Corp., Newtex Steamship Corp., and Seatrain Lines, Ine. 

(This witness testified on the following bills: 5. 2745, S. 2781, 
S. 2754, S. 2352, S. 2518, S. 2519, S. 2364, and S. 2752.) 

Mr. Parisu. Waterman Steamship Corp. (Arrow Line) operates as 
a common carrier in the Atlantic-Pacific intercoastal trade. Pan- 
Atlantic, Newtex, and Seatrain Lines are all of the common carriers 
by water operating between ports on the Atlantic coast and ports 
on the Gulf of Mexico. 

This bill would amend section 305 (c) of the Interstate Commerce 
Act by striking all of the last sentence thereof. It would amend sec- 
tion 307 of the act by striking all of the second sentence of subsection 
(d) thereof. 

I have since the preparation of this statement found that there is an 
amendment in the nature of a substitute which would insert a new 
sentence in lieu of the second sentence, subsection 307 (d), to provide 
that reasonable differentials can be prescribed by the ICC for water 
carriers as the Commission may find justified by differences in the cost 
of providing the respective services. My objection runs both to the 
original bill and to the proposed amendment. 

Section 305 (c) of the act prohibits undue or unreasonable preference 
or advantage by any common carrier by water to any particular 
person, port, etc., or description of traffic, or the subjecting of any 
person, port, etc., or description of traffic to any unjust discrimination 
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or undue or unreasonable prejudice or advantage in any respect 
whatsoever. The subsection further provides, however, that its terms 
shall not apply to discrimination, prejudice, or advantage to the traffic 
of any other carrier of whatever description. It provides further that 
differences in classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation from 
those in effect by a rail carrier with respect to rail transportation shall 
not be deemed to constitute unjust discrimination, prejudice or ad- 
vantage or an unfair or destructive competitive practice. It is this 
last provision which would be eliminated by the provisions of 8. 2745, 
and the substitute bill. 

Section 307 (d) of the act in part empowers the Commission to 
establish through routes, joint classifications and joint rates, fares or 
charges applicable to the transportation of passengers or property by 
common carriers by water or by such carriers and carriers by railroad, 
and to establish the maxima or minima, or maxima and minima, to 
be charged and the divisions of such rates, fares or charges and the 
terms and conditions under which such through routes shall be oper- 
ated. This subsection further provides that with respect to through 
routes participated in by a common carrier by water, the Commission 
shall prescribe such reasonable differentials as it may find to be 
justified between all-rail rates and the joint rates in connection with 
such common carrier by water. The last named provision would be 
eliminated by S. 2745, and changed by the amendment proposed. 

As will be seen from the foregoing the effect of the S. 2745 amend- 
ment to section 305 (c) of the act is to remove the protection which 
the water carriers now have in establishing and maintaining rates, 
charges, etc., which are lower than those applicable via competing all- 
rail routes. Therefore, at least by direct and unmistakable inference, 
any rate maintained by a common water carrier on a lower basis than 
that applicable via a competing railroad would be per se unjustly 
discriminatory and prejudic ial and would constitute an unfair and 
destructive competitive practice. Stated differently, section 305 (c) 
as proposed to be amended by S. 2745 would in practical effect pre- 
clude the establishment by common water carriers of rates, charges or 
classifications on a lower basis than observed by their competing 
railroads. 

With respect to the proposed amendment to section 307 (d), noted 
above, such proposed amendment would remove the authority which 
the Interstate Commerce Commission now has to prescribe reasonable 
differentials as between all-rail rates on the one hand and joint rail 
and water rates on the other, except that in the proposed amendment 
such differentials could be prescribed as might be found by differences 
in the cost of prospective services. 

Practically since the beginning of regulation the Congress and the 
Interstate Commerce Commission have rec ognized the need on the 
part of water carriers for rates differentially lower than those of their 
land competitors. 

The reasons why the Congress and the Commission have always 
found it necessary and desirable to permit water carriers to establish 
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and maintain rates differentially under those of their rail competitors, 
are well known.'! These reasons of course—— 

Senator Bricker. You have a rail-water rate case now? 

Mr. Parisu. Yes, docket No. 28,300, joint rail and water rates. _ 

These reasons of course stem from the disabilities inherent in 
transportation by water as compared with transportation by railroad. 
Briefly summarized these disabilities are principally the following: 


1. DISABILITIES WITH RESPECT TO TRANSIT TIME 


Transportation by water is, and has always been, substantially 
slower than by railroad. Not only are the vehicles of water transporta- 
tion slower than rail vehicles but indirection of movement, multiplicity 
of cargo handling and relative infrequency of sailings all contribute to 
and increase the water carrier time disability. For example, a ship- 
ment of canned goods originating in San Francisco, Calif., and destined 
to Philadelphia, Pa., will require approximately 23 days via water. 
On the other hand an all-rail shipment from and to the same points 
will be effected in approximately 10 days. Similar relative time 
disabilities also obtain in the coastwise trades. 

Except in rare instances shippers find that the relative slowness of 
the water service is a highly undesirable feature thereof. Principally 
because of this condition they will use the water service only if the rates 
and charges applicable in connection therewith are sufficiently lower 
than those applicable via all-rail to make it worth their while. The 
question of how much savings in transportation costs they must have 
in order to route traffic via water differs with respect to commodities 
and with respect to points of origin and destination. That there must 
be some difference, however, has never been questioned. 


2. DISABILITIES WITH RESPECT TO MULTIPLE HANDLING OF CARGO 


Transportation via a domestic water carrier will involve some or 
all of the following processes: Loading the cargo into a rail cai 
truck at origin; unloading the cargo at the port; loading the cargo 
onto the vessel; unloading the cargo at destination port, loading the 
cargo into rail cars or trucks, and finally unloading the cargo at point 
of destination. On the other hand an equivalent shipment by rail 


or 


' Congress took cognizance of the fact that differentials are of vital consequence in fostering the business 
of water carriers by providing in the Transportation Act of 1940, section 307 (d), that 

“In the case of a through route, where one of the carriers is a common carrier by water, the Commission 
shall prescribe such reasonable differentials as it may find to be justified between all-rail rates and the joint 
rates in connection with such common carrier by water. 

“Differentials derive from the right of shippers, as provided by law, to exercise their own judgment in 
routing their traffic and in choosing the type of service currently offered by competing routes that is best 
suited to their needs. Such choice depends upon whether certain added costs involved in using a lower 
grade of service yield a sufficient net saving to justify use of the service. 
in the use of water carrier service include, among others 

‘Insurance coverage against the special exemptions to common carrier liability afforded water carriers by 
section 9 of the uniform bill of lading, where tariff provisions do not provide free insurance 
participant carriers against losses to shippers 

“Insurance against ‘general average’ assessments on uninsured freight. Under maritime laws shippers 
are required to contribute in general average to losses incurred on other cargo being transported on the same 
vessel. 

“Greater risk of loss or damage to individual packages in handling via a break-bulk route versus a non 
break-bulk route or direct package car service, including greater opportunity for pilferage from 

“Lack of appropriate reconsignment and diversion-in-transit arrangements, or suitable 
provisions, Via one route versus another. 

‘Possibility of the usual interchange methods observed at junctions between rail carriers and water 
carriers Causing unusual delays to certain types of traffic. 

“Excessive time'in transit, including longer tieup of capital. Water-rail routes frequently are slower than 
rail routes. Service in restricted channels necessarily is slow and upstream transit tine may range from one 
and a half to twice that required down stream.”’ (Source: Ex Parte No. 165 Problems in the Regulation of 
Domestic Transportation by Water—dated Nov. 1, 1946, p. 463.) 
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would involve only loading into rail cars at origin and unloading at 
destination. It is ‘obvious ‘that the multiple handling of cargo moving 
via the water route is a disadvantage to the shipper, in greater or 
lesser degree depending upon the nature of the commodity. Many 
commodities which are particularly susceptible to damage are not 
moved at all via the water route, and other commodities which are 
somewhat less susceptible to damage will generally move via the water 
route only at a substantial saving in total transportation costs. 


8. DISABILITIES RELATIVE TO THE RISKS INHERENT IN MARINE SERVICE 


The perils of the sea constitute another disability of domestic water 
carriers. Shippers must of course protect themselves from these 
perils by purchasing marine insurance, the cost of which varies with 
the value of the commodity. Marine insurance represents an addi- 
tional item of cost that is incurred in connection with water trans- 
portation but is not incurred via land routes. Manifestly, if rates 
via all-rail routes and rates via water routes were the same, the 
added cost to the shipper of marine insurance would in every case 
swing the balance in favor of the all-rail route. 


4, DISABILITIES WITH RESPECT TO ACCESSORIAL CHARGES 


Shipments moving via water are subject to various accessorial 
charges which do not obtain in connection with land transportation. 
Among these charges are wharfage and marine insurance fees assessed 
against the cargo, switching costs, car-loading and unloading costs, 
and pic kup and delivery costs. For example a shipment of dry 
goods moving via truck and water from Lancaster, S. C., to Los 
Angeles, Calif., will be assessed a total of 57 cents as accessorial 
charges, in addition to the actual applicable freight rates published 
with the Interstate Commerce Commission. If there were absolute 
water rate equality, rail with water, as would result under the provi- 
sions of S. 2745, the additional accessorial charges that the shipper 
would be required to pay in the use of the water route would definitely 
preclude the use of that route. 


I do not consider it necessary to testify before this committee with’ 


respect to the prime importance of the domestic merchant marine 
in our national transportation system. As previously indicated the 
Congress has always been fully aware of this importance and has 
made clear its intention of fostering and encouraging the maintenance 
and growth of the domestic merchant marine along with the other 
forms of domestic transportation. I do want to emphasize, however, 
the grave danger to the domestic merchant marine that lies in 8. 2745. 
Without a shadow of doubt the enactment of this bill, with its in- 
evitable effect upon the ability of the water carriers to compete with 
the railroads, would constitute an economic blow to the water carriers 
which they would be unable to survive. 

As section 305 (c) and section 307 (d) are now written, the Interstate 
Commerce Commission has discretion in the matter of what dif- 
ferentials should be prescribed or allowed as between rail and water 
routes. Although the water carriers have many times felt that the 
differentials which the Commission has seen fit to fix have in individual 

rases been less than necessary to assure water carrier participation in 
traffic, nevertheless the Commission has at least invariably recognized 
the absolute necessity for some differential. That the ‘Commission 
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has not unduly favored the domestic water carriers in their efforts 
to compete with the railroads is indicated by the fact that water 
carrier traffic today is very substantially less than it was prior to 
World War Il. For example, in the year 1939 common carrier water 
lines operating between Atlantic and Gulf of Mexico ports transported 
4,448,972 net tons of cargo. In the year 1950 water carriers operat- 
ing between the same areas tr soepeched only 1,904,513 net tons of 
cargo. During the same period of time all-rail traffic between the 
considered areas increased many times. Although there have been 
other contributing factors, there is no question but that a worsened 
competitive position with respect to the railroads has been an im- 
portant reason for this relative decline in waterborne traffic. As a 
matter of fact water carriers have frequently appealed to the Inter- 
state Commerce Commission to enjoin the railroads from unnecessarily 
reducing their rates on traffic that is competitive with water carriers 
while at the same time they are increasing their rates on non- 
competitive traffic. 

The presentation made before this committee on behalf of the 
Association of American Railroads laid great emphasis on the fact 
that admittedly this bill is in effect legislative rate making. <A con- 
siderable amount of time was consumed by the railroads in stressing 
the question of costs as the measure for determining the differentials 
via water routes but in all of their discussions of the Rail and Barge 
Joint Rates (1. C. C. Docket 26712, 270 I. C. C. 591) and the Supreme 
Court decision in that case (Alabama Great Southern R. R. Co. v. 
United States (340 U.S. 216)) the rail lines neglected to tell this com- 
mittee that in that very important case the barge lines stood the entire 
cost of the differential and the rail lines received the same division 
as in connection with ail-rail service. In commenting on this, the 
Interstate Commerce Commission in the case cited at 270 I. C. C. 591, 
pages 612 and 613, said: 

* %* * the barge lines accept the burden of the differential without imposing 
it in whole or in part on the railroads * * *, The requirement that the 
barge line absorb the differential in its division of the joint rate in and of itself 
provides some safeguard against the performance of uneconomical barge-and-rail 
service * * *, 

This was also referred to in the Supreme Court decision mentioned. 

The facts of the case actually show that although the barge line 
absorbs the amount reflected as the differential under all rail, the rail 
lines do not want any joint rates with water carriers and if such joint 
rates are required they contend that the rates should be on the all-rail 
level. The identical position was taken last week by the rail lines in 
oral argument before the Interstate Commerce Commission in ICC 
Docket 28300, Joint Rail-Ocean Rates. There is no question in the 
minds of any water carrier but that the rail lines are seeking by every 
possible means to eliminate all domestic water service. 

In summary, I submit that the enactment of S. 2745 would be a 
fatal blow to the domestic water carriers in their efforts to establish 
and maintain a profitable level of operations. The discretionary 
powers which now rest with the Commission in its regulation of the 
rates of rail and water carriers, should be left with that body. The 
enactment of S. 2745 would render the Commission powerless to 
“foster sound economic conditions in transportation and among the 
several carriers’ as now required by the national transportation 
policy. 
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Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, April 7, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Hunt, and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE 
AMERICAN WATERWAYS OPERATORS, INC. 


Mr. THomrson. I would like to devote a little time to S. 2745 and 
S. 2754. Both of these bills are rather short, most innocent and 
innocuous in appearance. The bill to which I first desire to address 
myself is S. 2745, consisting of only eight lines; however, these few 
lines are dynamite to the domestic water transportation of the United 
States inasmuch as they strike at the very heart of regulation of water 
carriers by the Interstate Commerce Commission as it has been known 
and generally practiced at least since the enactment by Congress of 
the Transportation Act of 1940. 

This bill first proposes to amend the Interstate Commerce Act, as 
amended, by striking out all of the last sentence of section 305, sub- 
section (c) thereof, which presently reads as follows: 

Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect to water transportation from those in effect 
by a rail carrier with respect to rail transportation shall not be deemed to consti- 
tute unjust discrimination, prejudice, or disadvantage, or an unfair or destructive 
competitive practice within the meaning of any provision of this act. 

The second change proposed by the bill is the elimination in section 
307 of the Interstate Commerce Act, as amended, of the second sen- 
tence of subsection (d) thereof, reading as follows: 

* %* * Jn the case of a through route, where one of the carriers is a common 
earrier by water, the Commission shall prescribe such reasonable differentials as 


it may find to be justified between all-rail rates and the joint rates in connection 
with such common carrier by water * * *, 


As this committee is well aware, with the enactment of part III of 
the Interstate Commerce Act, which was known as the Transporta- 
tion Act of 1940, a most substantial change occurred in the nature of 
the regulation of the domestic water carrier industry by the Federal 
Government. Not only was the change a substantive one, but it was 
a change-over from regulation by the then Maritime Commission— 
a water-minded Government agency—to the ICC, which had had 
until that time very little, if any, authority over domestic water 
carriers. The two sentences proposed to be eliminated by S. 2745 are 
most significant when viewed in the light of these changes. 

Speaking first of the elimination of the last sentence of subsection (c) 
of section 305, I wish to point out that this is the only section in any 
of the parts of the Interstate Commerce Act which contains the par- 
ticular language that this bill proposes to eliminate. This one sentence 
has a most substantial Congressional Record. Beginning in May of 
1939 innumerable opinions of the Members of Congress were expressed 
thereon in the Record because of the tremendous effect such wording 
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had upon the general welfare of the domestic water-carrier industry 
and the duty of the ICC to preserve such industry in the light of the 
national transportation policy. 

The general thought uppermost in the minds of the proponents and 
opponents of the bill S. 2009, which finally became the Transportation 
Act of 1940, and in the minds of the Members of Congress at that time 
was the ability of the domestic water-carrier industry to survive this 
extended regulation in the face of the monopolistic control of domestic 
transportation held at that time by the railroads. 

The Interstate Commerce Act in several sections generally pro- 
hibits undue prejudice and preference, which words have become 
words of art over the years and have had a most salutary effect upon 
the expansion of transportation by rail in such a way as to afford pro- 
tection to all shippers—large and small. In many decisions under 
these sections of the act differentials have, under given circumstances, 
been held to constitute undue prejudice and preference. These have 
been instances, however, where large shippers have generally been 
accorded very low and favorable rates, whereas small shippers on the 
same commodity have had to pay substantially higher rates. It was 
as an outgrowthvof this policy, and the congressional knowle dge of the 
characteristics of domestic water transportation that the sentence I 
am now discussing evolves. 

It is common knowledge that water transportation is less desirable 
than all-rail transportation from practically any standpoint. Further- 
more, it has been as fully established that water transportation costs 
on a per-unit basis are substantially lower than rail costs. These 
facts were well known to the legislators of that time and to the mem- 
bers of this committee as well. Therefore, since jurisdiction over 
inland waterways was to be vested for the first time in the ICC, which 
agency was formerly principally engaged in the railroad field, the legis- 
lators desired spec ifically to prevent a spread of such a doctrine into 
the water-carrier field under circumstances where shippers would not 
be accorded the full advantage of low water-carrier costs and the water 
carriers, in turn, would be prevented from expanding in terms of the 
national economy. 

In short, it was the purpose of this sentence to see to it on a manda- 
tory basis, that the ICC would in no way fix rates which would kill the 
water-carrier industry, or, as it was stated in the Congress, upon a 
question put during the debates, that if there was not such a provision 
in the bill, an amendment would be offered to the effect that “the 
ICC may not so manipulate rates as to put water carriers out of busi- 
ness or drive business away from them.’ Speaking again for a 
moment with respect to the legislative history of this sentence, it was 
specifically amended so as to contain the words found in the sentence 
which is now proposed to be eliminated. This protective language in 
the 1940 act is more necessary today than it was at the time of its 
enactment. The reasons for this are plain. 

This committee is well aware of the fact that the biggest part of 
domestic traffic moves via rail lines. They also know that this has 
created and continues to tend to create a monopoly. Because of their 
size alone, and they act as a unit, the railroads, if given a free hand, 
could eliminate or usurp all other forms of transportation. This one 
sentence, perhaps, as much or more than any other in the Interstate 
Commerce Act, prevents a continuation of the full-fledged monopoly 
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formerly held by the railroads and permits the water-carrier industry, 
which I might typify as small business, to live, expand, and benefit the 
American shipper, the farmer, and other segments of our economy 
who find the use of this service a controlling factor in their ability to 
continue with free enterprise. 

In addition, there should be considered the recent rate history of 
the railroads. Since 1946 they have been granted increases on 10 
successive occasions, counting interim increases, and not one petition 
for an increase has been denied. The result of these increased revenues 
has been twofold: First, in all probability it has strengthened the 
general economic condition of these carriers; and, second, as a result 
of these increases they have been able to establish a war fund which 
enables them through unwarranted rate reductions on hand-picked 
commodities to snipe at the domestic water carriers’ traffic, which 
threatens the very existence of the latter industry. 

It is a well-known fact that about 90 percent of water-carrier traffic 
is centered in seven or eight commodity descriptions. Thus the rail- 
roads have only to reduce their rates on these commodities between 
ports maintaining the higher rated intermediate points, and thus 
deprive the water carriers of the entire livelihood, making up their 
own deficiencies out of the above-mentioned war fund. This rail- 
road programs is in no sense imaginary: Witness the lack of water- 

carrier operation today on the Hudson River, the Erie Barge Canal, 
“al connecting waterways. 

Further along these lines, I can point out that several years prior to 
World War II a water carrier operating over the above-mentioned sys- 
tem conceived the idea of bringing sulfur from Texas and Louisiana 
mines to Lake Erie ports and to Detroit, in competition with pyrites 
ore which was then being imported from Spain for use by American 
consumers in the production of sulfuric acid. Arrangements were 
worked out with the Atlantic-Gulf Steamship Lines and between them 
an annual movement of several hundred thousand tons of sulfur was 
created. The railroads had never taken steps to bring the American 
sulfur-producing companies into this sulfuric-acid production in the 
regions mentioned. However, after the initiative of the water carriers 
became known, the ax fell. The railroads, seeing this tonnage 
pioneered and developed 100 percent by the water lines, went out to 
capture it. They made outlandish rate reductions and succeeded in 
completely drying up this water route. 

It can be readily seen, therefore, that as long as the sentence in 
section 305 (c) which we are discussing retains its present form, it 
affords some protection to water carriers, the maintenance of which 
system helps to round out our national transportation service and is in 
accord with the mandate of Congress under the national transportation 
policy. This sentence serves notice on all, including the ICC and 
railroads, that water rates lower than rail rates shall not be condemned 
because of that fact alone, and are not to be regarded as constituting 
undue prejudice and preference or an unfair or destructive competi- 
tive practice. It should be noted in passing that under paragraph (a) 
of section 305, water carriers are required to maintain their rates at a 
reasonable level and that provision affords ample protection to the 
rail carriers against the maintenance or instigation by water carriers of 
rates which are intrinsically too low. 
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The question then arises as to just how the deletion of this sentence 
will affect existing law: As I have mentioned, the sentence was in- 
serted in the Transportation Act of 1940 with great deliberation and 
with astute judgment in the selection of the actual phraseology. The 
same wording is not to be found in parts I and II of the act applying 
to rail and motor carriers. Both the inclusion and the omission were 
most deliberate and, therefore, if and when the courts should be called 
upon to interpret the effect of the bill hereunder discussion, if it should 
become law, they are bound to refer to its legislative history and the 
history of the sentence in 305 (c) which is stricken by it. Further- 
more, if the sentence is deleted, the Commission is bound to take notice 
thereof and give effect to the action of the Congress in this regard. 
How far this would go no one is able to predict but it is clear that in 
this bill, insofar as it affects section 305 (c), the water carrier industry 
faces a grave danger and its entire livelihood is placed at stake. 

Recently Mr. J. C. Gibson, speaking on behalf of the Association of 
American Railroads, endeavored to justify this portion of the bill by 
stating that rail carriers were prevented from reducing rates that 
would be competitive and still adequately compensatory since the 
Commission can find that such a reduction is an unfair and destruc- 
tive competitive practice. To say the least, this is an over-simplifi- 
eation. I do not believe there is any case which has been decided by 
the ICC against a railroad proposal to reduce rates where such rates 
are actually adequately compensatory. 

For example, a water carrier maintains a rate from New Orleans to 
St. Louis on sugar, which costs the shipper approximately $8 per ton. 
This rate of the water carrier is based upon its full cost, including fixed 
charges, taxes, and a return on investment or profit. The normal 
rail rate from New Orleans to St. Louis is $13 per ton. This rate is 
part of a normal structure, under which the rail carriers have failed 
to earn as much as 6 percent on their investment and under which 
on 10 different occasions since 1946, they have had to ask for general 
increases. The railroads have in this instance proposed to reduce 
their rate to $8 per ton, despite the difference in the nature of the 
service offered by them and by the water carriers for the movement 
of this sugar. They do not, however, publish such a rate for general 
application because it is far too low. Instead they ask for fourth 
section relief, which enables them to apply the $13 rate or its equivalent 
at all points intermediate between New Orleans and St. Louis, and 
the fourth section rate at the furthermost point, St. Louis. The rail 
carriers thus, by shifting the burden of their increased costs to the 
intermediate shippers, make up the deficit out of the “‘war’’ fund 
which I mentioned above, garnered by them through their general 
increases. This program continued will obviously ‘“decapitate’” the 
water-carrier industry. 

I would next like to speak of the proposed elimination under S. 2745 
of the second sentence in subsection (d) of section 307 of the Interstate 
Commerce Act. This proposal deals entirely with (a) joint rates 
over through routes composed of water carriers and rail carriers, and 
(6) raises the age-old question of whether such through routes and 
joint rates should as a matter of law be on a basis differentially lower 
than the corresponding all-rail rates. This sentence which I have 
set forth above, when deleted, leaves the statute entirely silent 
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concerning the question of differentials. Here again the Commission 
would be obliged to attribute significance to the deletion. 

Differentials as between all-rail rates and joint rail-water rates are 
as ancient as rates themselves. The Commission has never heretofore 
prescribed such rates except on a differential basis because from a 
practical standpoint the prescription of such rates on a parity with 
all-rail rates would be of no avail due to the difference in the value 
of the service to the shipper. 

From 1920 to 1928, the Commission prescribed through routes 
and joint rates for water and rail carr iers on three separate occasions. 
During that period the Commission’s power was derived from section 
6 (par. 13) and section 15 (par. 3) of the Interstate Commerce Act 
which, oddly enough, makes no specific reference to differentials. 
It is significant, howev er, that on each occasion in which the Com- 
mission presc ribed joint rates, it made them lower over the rail-water 
route than the corresponding rail rates, for the very common-sense 
reason that in the absence of such a difference, the water route would 
attract no traffic and therefore “dry up.”’ The Commission recognized 
this in one of its decisions, saving “‘in the case of a large line with its 
slow and inferior service, traffic cannot be secured without resort to 
differential rates.” 

In 1928 the Congress passed the so-called Dennison Aet which 
provided that any person engaged or about to engage in water trans- 
portation on the Mississippi ‘River and its tributaries might apply to 
the Commission and obtain a certificate of public convenience and 
necessity to operate as a common carrier by water. That act directed 
the Commission, upon application of the water carrier, to require rail 
carriers to join in through routes and joint rates and establish minimum 
differentials between all-rail rates and joint rates in connection with 
said water carrier. The Dennison Act therefore gave birth to the 
word “differential” used in the sense I have been using it in this 
statement. This act remained the law until 1940 when the Trans- 
portation Act of that year was passed. This latter act, among other 
things, imposed a more comprehensive system of regulation on water 
carriers and, in short, we find for the first time treatment of ‘“differ- 
entials,” ‘through routes,” and “joint rates,” as I have been discussing 
them above. 

When 8. 2009 was being considered by the two Houses of Congress, 
it being the bill which later became the Transportation Act of 1940, 
the second sentence in subsection (d) of section 307 again had a most 
interesting, full, and considered history in the record. 

Particularly the Senate and House versions of this sentence differed 
substantially. However, the bill as finally enacted, which was the 
compromise bill, required that the Commission shall prescribe reason- 
able differentials in connection with through routes. The final use 
by the Congress and the enactment into law of the word “shall” 
is most significant. Its elimination at this time would be most 
detrimental to the water-carrier industry and a fully rounded trans- 
portation system and the national transportation policy 

Private water carriers would never seek through routes and joint 
rates with rail carriers except, under a very definite conviction on their 
part, that the railroads would be paid a fair share of the joint rate 
similar to that which it would obtain under a joint all-rail rate or a 
reasonable portion of a one-factor through rail rate, and that out of 
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the remainder of the joint rail water rate the water carrier could 
provide a differential, absorb the transfer costs at his own expense 
and still have a reasonable profit. 

The necessity for differentials in rail-barge joint rates has been an 
issue before the ICC and that body has always found in favor of such 
differential. Furthermore, this question has been presented to the 
Supreme Court of the United States in a ver ‘y recent case and they, 
too, have seen the necessity for such a differential and have sustained 
the Commission in connection therewith. In this respect the Com- 
mission and the Supreme Court of the United States have been 
following the congressional policy clearly set forth in the sentence 
which the railroads are here endeavoring to have eliminated. No 
justification of substance has been advanced for its elimination, but 
on the other hand, it has been clearly demonstrated that if it is re- 
moved from the statute books, it will remove with it the inland water- 
way transportation industry. 


(The following statement was submitted for the record at the close 
of the day’s hearings: ) 


STATEMENT OF Harry C. Ames, CouNSEL FoR MississipPI VALLEY BarGcE LINE 
CoMPANY 


May it please the committee, my name is Harry C. Ames. I am a lawyer with 
offices in Washington, D. C., and since 1931, I have been counsel! for the Mis- 
sissippi Valley Barge Line Co., a regulated common carrier by water. 

Our company was one of the very few water carriers which favored regulation by 
the Interstate Commerce Commission when this committee had under considera- 
tion S. 2009 which eventually became Transportation Act, 1940. My testimony 


begins at page 696 of the transcript of testimony of the hearings which ran from 
April 3 to 14, 1939. One of the statements which I made at that time was quoted 
on several occasions by Senator Wheeler, who was then chairman of this committee 
and it reads: 

“And on behalf of that company I desire to go on record as saying that we are 
not opposed to regulation; in fact, we favor regulation which will bear equally and 
protect equally all forms of transportation. We do not favor the regulation of 
water carriers for the benefit of rail carriers, or vice versa, but we do favor reason- 
able regulation. 

“T would like also to point out to the committee that the lack of regulation of a 
water line has not the benefit that some people advocate for it, but in many respects 
it is a distinct handicap. Let us assume that the rail carriers reduce their rate 
which is competitive with the water carrier and the water carrier appears before 
the regulatory body, protesting that rate, and the water carrier itself is not regu- 
lated. There is a tendency on the part of the regulatory body, and I think itisa 
pardonable and justifiable tendency, to say, ‘‘Why should we prevent the rail 
earrier from reducing its rate when we cannot prevent you?” 

“We have found that lack of regulation instead of being a benefit is a distinct 
disadvantage in the competitive struggle with the railroad.” 

I say frankly that our line would never have taken that position if the pro- 
visions embodied in 8. 2745 and 8. 2754 had been in the proposed law. 

I address myself first to 8S. 2745 which, while consisting of only eight numbered 
lines including two which are purely formal, strikes at the very heart of water- 
carrier regulation as we have known it since 1950. 

I need not remind this committee that part III of the Interstate Commerce 
Act had rough sledding in both Houses before it finally became law. And, as I 
shall point out later in more detail, the principal objections to its passage came 
from those who feared that regulation of water carriers by the Interstate Commerce 
Commission would result in raising the rates of the water carriers to the level of 
the rail rates. The two provisions which this bill proposes to strike were deliber- 
ately included in the act to alleviate those fears. 
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The first suggested change is the deletion from section 305, paragraph (c) of 
the following language: 

“Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation from those in effect 
by a rail carrier with respect to rail transportation shall not be deemed to con- 
stitute unjust discrimination, prejudice, or disadvantage, or an unfair or destruc- 
tive competitive practice, within the meaning of any provision of this act.’’ 

The second change would eliminate from paragraph (d) of section 307, which 
is the rate-making section, the following language: 

“In the case of a through route, where one of the carriers is a common carrier 
by water, the Commission shall prescribe such reasonable differentials as it may 
find to be justified between all-rail rates and the joint rates in connection with 
such common carrier by water.” 

The suggested change in section 305 (c) runs more to the instrinsic level of the 
water-carrier rate. The change in section 307 (d) deals with jthe relationship 
between the joint rates to be prescribed over rail and barge routes, on the one 
hand, and the corresponding rate between the same points over the all-rail route 
on the other hand. I[shall deal with these changes in the order of their statement. 

Section 305 (c) dealing with undue prejudice and preference has counterparts 
in section 8 (1) of part I, and section 216 (d) of part II. But section 305 (ce) is 
the only one of the three which contains the particular language which this bill 
proposes to strike. Now Congress had a particular reason for this action. The 
Congressional Record for May 22, 1939, is replete with expressions from those who 
opposed the bill to the effect that it would result in vitiating the inherent advan- 
tages of low-cost water transportation. To keep this paper within reasonable 
hounds I shall quote only two very pertinent passages. The first was between 
Senator Miller, who opposed the bill, and Senator Wheeler, then chairman of this 
committee. It is at page 8279 of the Record referred to and reads: 

“T am fearful, however, that when the water carriers are put under control of 
the Interstate Commerce Commission it will not result in leveling rates, but it 
will resull in freezing rates at the highest points now in existence, and that instead 
of permitting the water carriers to have the effect upon rates that they now have 
in some instances, the rates will be raised by the Interstate Commerce Commission. 
That is the fear I have. [Italies ours.] 

“Mr. WHEELER. Of course, that is the fear that some persons have; but if they 
take that position they have to say that they do not trust the Interstate Com- 
merce Commission. 

“Mr. Miuier. To be perfectly frank, I do not.” 

1 cite that passage to show that there was a general feeling of distrust. 

Another passage between Senator Connally and Senator Reed, the latter a very 
vigorous sponsor of the bill is even more to the point. It is at pages 8391 and 
8392 of the aforesaid record and it reads: 

“Mr. Connauy. I should like to ask the Senator a question. Is there any- 
thing in the bill which would require the Interstate Commerce Commission, in 
fixing rail and water rates, to see that no rate is fixed which would kill the water 
carrier? If the water rate is not high enough, that is one thing; but it seems to 
me the railroads would not be so highly coneerned about including water carriers 
in the bill zf they did not think their inclusion would help the.railroads. 

“Tf there is not alreadv such a provision in the bill, I intend to offer an amend- 
ment to the effect that the Interstate Commerce Commission may not so manipulate 
rates as to put water carriers out of business or drive business away from them when 
perhaps the traffic ought to move by water. Certain kinds of traffic, under any 
conditions, ought to move by water rather than by rail. 

“Mr. Reep. I shall be very happy to answer the question of the Senator from 
Texas. The declaration of policy says that the act shall be so administered as to 
recognize and preserve the inherent advantages of each form of transportation. 

“Mr. Connatyy. That is a beautiful, mouth-filling phrase; but what does it 
mean? 

“Mr. Reep. On page 27, there is this provision: 

‘¢ «That differences in the classifications, rates, fares, charges, rules, regulations, 
and practices of a water carrier in respect of water transportation from those in 
effect by a rail carrier with respect to rail transportation shall not, in and of 
themselves, be deemed to constitute unjust discrimination, prejudice, or dis- 
advantage, or in unfair or destructive competitive practice within the meaning of 
section 1 of this act.’ ” [Italics ours.] 

The sentence which Senator Reed used to propitiate Senator. Connally is the 
very sentence which this bill proposes to strike with one exception. The language 
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quoted by Senator Reed ended with these words: ‘‘or in unfair or destructive 
competitive practices within the meaning of section 1 of this act.’”’ {Italics ours.] 

In the joint conference where the final draft was prepared the concluding words 
were changed so as to read: “or in unfair or destructive competitive practice, 
within the meaning of any provision of this act.’’ [Italics ours.] 

You will observe that the joint conference made the language all-inclusive so 
as to embrace not only section 1 of the act, but ‘‘any provision’? which would 
take in all parts of the act, including the transportation policy. ; 

I challenge anyone who examines this proposed legislation objectively to give 
one reason why that protective language deemed so important in 1940, is any the 
less important today. From the standpoint of the water carriers | can assure the 
committee that protection of this sort is even more necessary today. The reasons 
are plain. 

While the railroads of the country do not have the taxing power, they do have 


and continue to exercise their prerogative of going to the Commission asking for 
authority to make horizontal increases. Counting interim increases they have 
been before the Commission on 10 occasions since 1945. Thev have never been 


denied an increase. These persistent increases in railroad revenues accomplish 


2 rail 


two things: First, they strengthen the general economic condition of the 
carriers. If they stopped there no one could complain because that is a 
objective. It is the second result which threatens the very existence 
water-carrier industry By that | mean this: The railroads, through these 
increases, are able to set up a war chest which enables them to stand off and 
snipe at the traffic which the water carriers handle. In a competitive sense & 
regulated water carrier is a sitting duck for the railroads rhe water earrier 
must file quarterly and annual reports with the Commission, showing the com 
modities it handles. It is a well-known fact that from SO to 90 percent of 


water-carrier’s tonnage is centered in seven or eight 


‘ 


a 
commodit\ descriptions 
The railroads have only to reduce their rates on these seven or eight commodity 
descriptions between the ports: obtain authority under the fourth section to 
apply higher rates at interior points: and rely on their war chest to take up 
the loss of revenue sustained at the ports. 

So long as section 305 (c) is revained in its present form it affords some protection 
to water carriers. It serves notice that water rates lower than rail rates are not 
to be condemned because of that fact alone and are not to be r¢ 
tuting undue prejudice, preference, or an unfair or destructive competitive 
practice. Of course, under paragraph (a) of the same section water carriers are 
required to maintain their rates at a reasonable level and that provision shoul« 
afford ample protection to rail carriers against the maintenance by water carriers 
of rates which intrinsically are too low. 

Question may arise as to just how the deletion of this sentence will affect existing 
law. It will affect it for these reasons: There is considerable significance founded 
upon definite legislative history in the fact that this particular sentence was in- 
cluded in part IIT and omitted in parts land II. Both inclusion and omission were 
deliberate. If the sentence is deleted the Commission is bound to notice it and to 
give some effect to the action. Just how far the Commission may go would, of 
course, have to wait upon a specific case. But the water-carrier industry fear the 
effect of the change and is aware that it would not have been proposed merely as 
an empty gesture. 

In commenting upon this proposed change, Mr. J. C. Gibson, speaking for the 
Association of American Railroads, had this to say: 

“Thus when a barge line, operating without charge over waterways improved 
and maintained at the general taxpavers’ expense, reduces its rates in order to 
divert traffic from the railroads, no disadvantage exists in law to the rail carriers, 
and the barge line is not chargeable with an unfair or destructive competitive 
practice. But when the rail carriers, seeking to recapture the traffic, reduce their 
rates to a level that would be competitive and still adequately compensatory, the 
Commission is free to find and in fact has many times held that the reduction is 
an unfair and destructive competitive practice.”’ 

There are two quick answers to this decided oversimplification. First, there is 
no property right in prospective traffic. Secondly, Mr. Gibson is taking editorial 
privileges when he refers to the railroad rates as “adequately compensatory.’” 
Let me illustrate what I mean by a suppositious case: The water carrier is main- 
taining a rate on sugar for example, from New Orleans to St. Louis under which the 
shipper pays an over-all figure of $8 per ton. This rate of the water carrier is 
based upon full costs, including fixed charges, taxes, and a return on investment 
or profit. The normal rail rate from New Orleans to St. Louis is $13 per ton. 
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That normal rate is an integral part of a rate structure under which the rail 
carriers have not earned as much as 6 percent on their investment, and under 
which on 10 different occasions since 1945 they have had to ask for general 
increases. 

In their effort to attract this sugar traffic away from the water carrier the rail 
carriers would publish a rate of $8 or $8.50 per ton or $5 or $4.50 lower than their 
normal rate. But they would not publish that rate for general application be- 
cause it is far too low for that. Instead, they would ask for fourth-section relief 
which would enable them to apply the $13 rate or its equivalent, to all points short 
of St. Louis. In other words, the rail carrier simply cannot compete with the 
water carrier on a rate which includes all of its costs and a fair profit. 

In the national! transportation policy Congress has admonished the Commission, 
among other things, to so adjust or enforce rates which will preserve the inherent 
advantages of each type of transportation. Would the Commission be complying 
with this mandate if it permitted the rail carrier on a rate covering little more than 
half of its costs, to take traffic away from a water carrier whose rates cover all of 
its costs plus a profit? 

SECTION 307 (D) 


As stated, this proposed change deals entirely with (a) joint rates over through 
routes composed of water carriers and rail carriers, and (») raises the age-old ques- 
tion whether such through routes and joint rates should, as a matter of law, be on 
a basis differentially lower than the corresponding all-rail rates. The sentence 
deleted reads: 

“In the case of a through route, where one of the carriers is a common carrier 
by water, the Commission shall prescribe such reasonable differentials as it may 
find to be justified between all-rail rates and the joint rates in connection with 
such common carrier by water.”’ [Italics ours.] 

With the deletion of this sentence the statute would be entirely silent with 
respect to differentials. And here again the Commission would be bound to 
attribute some significance to the deletion. 

Differentials as between joint rail and water rates and all-rail rates are as 
old as such rates themselves. Up until the present moment the Commission 
has never prescribed such rates except on a differential basis for the simple reason 
that prescription of such rates on a parity with all-rail rates would be a vain act. 

The first joint rates between rail carriers and water carriers on the inland 
river system were set up prior to 1920 by the voluntary action of the Director 
General who then operated the Federal Barge Line on behalf of the Government. 
The rates so established were on basis of a differential which reflected 20 percent 
of all the all-rail rate between the ports where the traffic was interchanged. 

Under Transportation Act, 1920, the Government-owned barge line was trans- 
ferred from the Railroad Administration to the Secretary of War with provisions 
that the latter “should operate or cause to be operated such transportation 
facilities so that the lines of inland water transportation established by or through 
the President during Federal control shall be continued, * * *” The 
barge line was made subject to the act to the same extent as if privately owned 
and operated. A complete history of the original development of the Govern- 
ment barge line and its early operations may be found in U. S. War Department 
v. A. T. &S. F. Ry. Co. (77 1. C. C. 317, at 319-322). 

From 1920 to 1928, the Commission prescribed through routes and joint rates 
for water and rail carriers on three separate occasions. First, in the case just 
cited, and again in U. S. War Department v. A. & S. Ry. Co. (92 I. C. C. 528); 
and Inland Waterways Corporation v. C. G. W. R. R. Co. (129 1. C. C. 521). 
During that period the power of the Commission to prescribed through routes 
and joint rates was lodged in section 6 paragraph (13) and in section 15, paragraph 
(3), neither of which made any reference to differentials. It is significant, how- 
ever, that on each occasion in which the Commission prescribed joint rates it 
made them lower than the corresponding rai! rates for the very common-sense 
reason that in the absence of such a difference, called a differential, the water 
route would attract no traffic. For example, in U. S. War Department v. A. & 
S. Ry. Co. supra, at page 546, the Commission said: 

‘‘* * * in the case of a barge line with its slow and inferior service, 
traffic cannot be secured without resort to differential rates.” 

In 1928, Congress passed the so-called Denison Act which was added to the 
Inland Waterways Corporation Act of 1924, as subsection (2) paragraph (3) 
thereof. The new act provided in effect that any person “engaged or about to 
engage’ in water transportation on the Mississippi River or its tributaries might 
apply to the Commission “and obtain’ a certificate of public convenience and 
necessity to operate as a common carrier by water. Upon such application the 
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act directed the Commission “thereupon by order’’ to require rail carriers to join 
with water carriers in “through routes and joint rates” and to establish “minimum 
differentials between all-rail rates and joint rates in connection with said water 
carriers * * *,”’ Inshort, the Denison Act was an expediting act having the 
effect of authorizing forthwith the issuance of a certificate of public convenience 
and necessity to an applicant water carrier and the prescription of a joint rate 
structure to go along with it. 

It was in the Denison Act that Congress first made specific mention of the word 
“differential.’’ In it the Commission was specifically directed that in connection 
with its rate orders it should “‘fix reasonable minimum differentials between all rail 
rates and joint rates in connection with said water service to apply until changed by 
order of the Commission. [Italics ours.] 

The Denison Act remained the law until 1940 when Transportation Act, 1940, 
was enacted. While the 1940 act did work a number of changes in the act as a 
whole, its primary modification lay in the desire of Congress to impose a more com- 
prehensive scheme of regulation on water carriers. The law as finally enacted 
was 8. 2009 as amended and revised in joint conferences between the Commerce 
Committees of the Senate and House. Prior to these joint conferences, S. 2009 had 
been passed by the Senate and House separately in differing forms. I shall deal 
here only with those provisions relating to the establishment of through routes and 
joint rates and the matter of differentials. 

S. 2009 as it passed the Senate contained in section 27 this sentence: 

“And in the case of a through route where one of the carriers is a water line, the 
minimum differential which should apply in connection with such route. [Italics 
ours. | 

‘Lhis language was virtually the same as that used in the Denison Act and made 
the fixation of a differential implicit in the fixation of a through route and joint 
rate. 

The House version was quite different. That provided that: 

“Tn the case of a through route, where one of the carriers is a common carrier 
by water, the Commission may prescribe such reasonable differentials, if any 
as it may find to be justified between all-rail rates and the joint rates in connection 
with such common carrier by water.’ [Italics ours.] 

This language would leave the inference, at least, that a joint rate 
prescribed without a differential. 

The compromise bill which came out of the joint committee contained this 
provision: 


might be 


“Tn the ease of a through route, where one of the carriers is a common carrier 
by water, the Commission shall prescribe such reasonable differentials as it may 
find to be justified between all-rail rates and joint rates in connection with such 
common carrier by water.’’ [Italics ours.] 
which is the language S. 2745 proposes to delete. We think the substitution of 
the word “‘shall,” a word of command, for the word ‘‘may,”’ a word of choice, and 
the deletion of the words “if any”’ are quite significant. 

The water carriers favor the retention of the present language. Under it, the 
Commission has complete discretion to deny differentials if they are found not 
to be justified. Lack of justification may be bottomed upon undue circuity of 
the water-rail route; upon the proposition that the reiative service rendered by 
the water carrier in connection with the through route is not sufficient to justify 
a differential; or on the ground that there is no relative economy in the water-rail 
route as compared with the all-rail route. 

In connection with this matter of rail and water routes there are certain practical 
considerations which must constantly be borne in mind. These considerations 
stem largely from the basic distinction between the Federal Barge Line operated 
by the Government which enjoys taxing power by means of which sustained losses 
may be made up from Government funds, on the one hand, and water carriers 
operated by private capital, on the other hand. The latter type of operator would 
never seek through routes and joint rates with rail carriers except under a very 
definite conviction on its part that (a) the railroad would be paid for its share of the 
joint haul the same revenue it would receive out of an all-rail haul as to which it 
would interchange with another rail carrier, and (6) that out of the remainder of 
the rate the water carrier could provide a differential and absorb the transfer 
costs at its own expense and still have a profit. Unless those conditions and all 
of them prevail the privately operated water carrier would have no interest in 
through routes and joint rates with rail carriers. This latter point is made clear 
by the recent action of our company which was by far the largest privately operated 
carrier on the inland-river svstem of merchandise traffic jointly with rail carriers. 
Up until 1941, we handled merchandise traffic exclusively, more than half of which 
was interchanged with rail carriers. In 1947 we were forced to declare an embargo 
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against the traffic because of the heavy losses sustained. In 1951, with the consent 
of the Commission, we canceled all rates on such traffic from our tariffs and we are 
now out of the business entirely. 

As indicated, in the testimony of Witness Gibson to which I have referred, the 
reason railroads favor the deletion of this sentence is the decision of the Commis- 
sion in Rail and Barge Joint Rates (270 1. C. C. 591), which was sustained by the 
Supreme Court in Alabama G. S. R. Co. v. United States (340 U. 8. 216). In its 
annual report for 1951, however, the Commission made it clear that that decision 
could not be regarded as a “governing precedent in all cases in which (it) might 
be asked to exercise (its) power under section 307 (d).’’ It made it plain that its 
decision was “based upon a recognition of ‘the clear congressional policy with 
respect to water transportation on the Mississippi River and its tributaries’ 
particularly as that policy related to the Federal Barge Line.’’ It pointed out 
that in Jnland Nav. Co. v. Rig’ Creek & T. R. Co. (281 1. C. C. 515), which involved 
only a privately operated water carrier it had declined to find that differential rates 
were justified. 

\s an alternative to a complete elimination of the sentence in question Mr. 
Gibson suggested an amendment which would provide in effeet that the Com- 
mission could not prescribe a differential except upon a showing that it is justified 
by lower costs. We have no objection to the principle inherent in this proposal. 
But the amendment should be worded in such a way as to make it plain that the 
same type of cost should be used on each side of the equation. That is to say, it 
would be most unfair to compare the actual water costs with the system average 
costs of the rail carrier. 

Summing up, then, it will be seen that so far as carriers on the inland river system 
operated by private capital are concerned they are already out of the through 
routes and joint rates with rail carriers, except for a verv small volume of traffic 
handled by the American Barge Line Co. If the real objective of the railroads 
is to get the Federal Barge Line out of such traffic it seems to us they should con- 
centrate their efforts upon support of 8, 2742 which provides for the liquidation 
of that operation. 


Unirep Srates SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota; and 
EK. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. E. CHILDE, REPRESENTING THE MISSISSIPPI 
VALLEY ASSOCIATION 


Mr. Cuitpr. I wish now to refer to S. 2745, which would injure 
waterway commerce by eliminating two sentences from sections 305 
and 307 of the Interstate Commerce Act. One of these provides that 
differences in rates and charges of a water carrier below those of the 
railroads shall not be considered as unjust discrimination, prejudice, 
or an unfair competitive practice. That sentence was put in the 
Transportation Act of 1940 after careful consideration, to make clear 
the intent of Congress that the development and usefulness of the 
waterways should not be interfered with on the ground that they took 
traffic from the railroads. Everybody knows that water transpor- 
tation has only one public value, that is, its lower cost than land 
transportation. Unless water carriers charged less than the railroads 
for their services, they would get no business and the waterways 
would be useless. The proposal to eliminate the language I have 
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just referred to is such an obvious attempt to destroy water trans- 
portation, in the special interest of higher cost rail transportation, 
that I think I need not comment further about it. 

The other sentence that would be struck out by S. 2745 is one 
stating that the Interstate Commerce Commission, when it prescribed 
through routes by rail and water, ‘“‘shall prescribe such reasonably 
differentials as it may find to be justified between all-rail rates and 
the joint rates * * *.” Here, also, the attempt is to destroy 
water transportation. Congress has wisely adopted the policy that 
the Interior, as well as port communities, shall have the benefit of 
low-cost transportation provided by the publicly improved water- 
ways. Joint routes and rates are the means whereby water trans- 
portation becomes available to interior areas and communities not 
directly served by the waterways. Such joint land-and-water routes 
must provide rates lower than the all-land routes, or they will not be 
of any value and will not be used. The Interstate Commerce Com- 
mission does- not prescribe joint routes and differential rates unless 
they give both the rail and water carriers fair compensation for the 
services they perform and are justified by the savings which they 
offer to the public. The Commission always gives the railroad taking 
part in the through rail and water rate the same revenues as if it 
interchanged the traffic with another rail carrier, instead of a water 
carrier —the reduction in the total through rate is borne entirely by 
the water carrier on its portion of the through haul. If a water 
carrier is Willing to haul the freight at a lower charge and can profit- 
ably do so, the connecting railroad has no legitimate complaint. 
It is clear that the public interest would not be served by wiping out 
the power of the Commission to prescribe reasonable differential 
rates, as proposed by S. 2745. 


(The following statement was submitted for the record at the close 
of the day’s hearings:) 


STATEMENT oF A. J. CHRISTIANSEN, SECRETARY, NORTHERN ILLINOIS Coal 
Trape AssociaTION IN LETTER TO SENATOR Everetrr M. DrrRksen 


SENATE Biuu 8S. 2745 


With reference to the above bill, which is entitled “Differentials, Water Versus 
Rail,’’ and proposes to change sections 305 and 307 of the Interstate Commerce 
\ct by eliminating certain portions thereof, we feel this is another effort on the 
part of the carriers to force the Commission to prescribe rates via barge the same 
as those in effect by rail which, of course, would kill water transportation. We 
are strongly opposed to this bill also. 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, DG Wednesday, April 9. 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-—16, 
United States Capitol Building, Senator Edwin C. Johnson of Colo- 
rado (chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


96736 He 4 —100 
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STATEMENT OF LOUIS A. SCHWARTZ, GENERAL MANAGER, NEW 
ORLEANS TRAFFIC AND TRANSPORTATION BUREAU 


Mr. Scuwartz. S. 2745 is a bill to amend section 307 of the act. by 
striking out all of the second sentence of subsection (d) thereof. This 
section . presently provides that the Interstate Commerce Commission 
shall prescribe reasonable differentials via joint barge-rail or rail-barge 
routes. The suggested elimination of subsection (d) would have the 
effect of nullifying the Interstate Commerce Commission’ s decision 
in docket 26712 and the United State Supreme Court’s decision 
upholding the findings of the Interstate Commerce Commission in this 
proceeding. Without reasonable differentials water versus rail, there 
is little or no possibility of the water carriers competing with the all- 
rail routes. 





(The following statement was inserted in the record following the 
conclusion of the hearings on April 9:) 


STaTEMENT OF CHARLES E. Buarne & Son, Trarric MANAGERS, PHOENIX, ARIZ, 


S. 2745 proposes to amend section 305 (c) by striking the last sentence thereof 
reading: 

‘“*t * * Differences in the classifications, rates, fares, charges, rules, regula- 
tions, and practices of a water carrier in respect of water transportation from those 
in effect by a rail carrier with respect to rail transportation shall not be deemed to 
constitute unjust discrimination, prejudice, or disadvantage, or an unfair or des- 
tructive competitive practice, within the meaning of any provision of this Act,” 
and, further, by striking all of the second sentence of subsection (d) of section 307, 
reading: 

‘“* * * Tn the case of a through route, where one of the carriers is a common 
carrier by water, the Commission shall prescribe such reasonable differentials as 
it may find to be justified between all- rail rates and the joint rates in connection 
with such common carrier by water. 

The Commission has not made any recommendation in its annual reports to the 
Congress on which this bill is based. Apparently the railroads, through the med- 
ium of this bill, are jockeying for an advantage over the water carriers. 

If the rates of both the railroads and the water carriers were made on the basis 
of their respective costs of performing the service plus a reasonable profit, and the 
rail costs and rates were lower than those of the water lines that would be a natural 
advantage inherent in railroads and thev should not be deprived thereof either by 
legislation or regulation. On the other hand, if the costs and rates of the water 
carriers were lower than those of the railroads then the water carriers would hav: 
the advantage and they should not be deprived thereof either by legislation or 
regulation. 

We will adduce evidence before the Senate Committee on Interstate and Foreign 
Commerce accordingly. 

Therefore, we recommend tbat our principals oppose S. 2745. 





(Nore.—The following statements concerning S. 2745 are filed under 
other bills for April 9: Andrew P. Calhoun, vice president, American 
Barge Line Co., Pittsburgh, Pa. (under S. 2743); Hoyt S. Haddock, 
executive secretary, CIO Maritime Committee (under S. 2518); 
Walter M. W. Splawn, Chairman, Legislative Committee, Interstate 
Commerce Commission (under S. 2743) ; Hon. Charles Sawyer, Secre- 
tary of Commerce (under S. 2754) and Hon. Gordon Clapp, Chair- 
man of the Board, Tennessee Valley Authority (with S. 2743). 
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S. 2746, a Bill To Provide for a Chairman of the ICC in 
Whom Administrative Authority Shall Be Vested 


[S. 2746, 82d Cong., 2d sess., by Mr. Johnson of Colorado) 


A BILL To amend the Interstate Commerce Act to provide for a Chairman of the Interstate Commerce 
Commission, to be elected by the Commission, and in whom administrative authority shall be vested 
Be it enacted by the Senate and House of Representatives of the United States of 

America in Congress assembled, That section 11 of the Interstate Commerce Act, 
as amended, is amended by inserting at the end thereof the following: “The 
Commission shall have a Chairman who shall be selected by the Commission from 
among its members, and shall serve in such capacity for the remainder of his 
term as a Commissioner or until the Commission selects another member to re- 
place him. Such Chairman shall be vested with full responsibility for adminis- 
trative functions, efficiency, and staff supervision of the Commission, and shall 
assign, and reassign for expedition, matters for hearings, and for reports, all to 
the end that the public interest may be promptly and adequately served.”’ 


{S. 2746, 82d Cong., 2d sess.] 
AMENDMENT (IN THE NATURE OF A SUBSTITUTE) 
Submitted April 3, 1952 


Intended to be proposed by Mr. Jonnson of Colorado (by request) to the bill 
(S. 2746) to amend the Interstate Commerce Act to provide for a Chairman of 
the Interstate Commerce Commission, to be elected by the Commission, and in 
whom administrative authority shall be vested, viz: Strike out all after the enact- 
ing clause and insert in lieu thereof the following: 

That section 11 of the Interstate Commerce Act, as amended, is amended by 
inserting at the end thereof the following: ‘‘The Commission shall have a Chairman 
who shall be selected annually by the Commission from among its members, and 
may serve in such capacity for more than one term if reselected by the Commission. 
Such Chairman shall be vested with responsibility for administrative functions, 
efficiency, and staff supervision of the Commission, and shall assign, and reassign 
for expedition, matters for hearings, and for reports, all to the end that the public 
interest may be promptly and adequately served.” 


Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
C. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 

1559 
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STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Lawrence. On Senate 2746, introduced by the chairman: I 
might say we support that bill. We think it is an excellent bill 
I would only possibly make one suggestion: that it is going to take time 
to effectuate a thing of that type. We believe that it is a more 
businesslike method of operation for the Commission to have a Chair- 
man who is charged not with the policy supervision of the institution 
but rather as head of the business, as it were, the administrative head 
as the chairman has set forth in his bill. 

| might only make one suggestion: It will take time to effectuate it 
and maybe it might be a good thing to make it effective as of the date 
of the current change in chairmen so as to avoid any confusion in that 
respect. At the same time, possibly from the effective date of the 
bill the present Chairman should be charged with the administrative 
duties provided here. 

The CuatrmMan. The difficulty down there now is that they have 
a new Chairman. They elect a new Chairman each year, and by 
the time he learns the ropes his year’s service is up, and as a result 
housekeeping in the ICC has deteriorated, and it is my thought in 
introducing the bill that if they had a permanent chairman, after he 
learned the ropes he could do something about it. If there is one 
Commission in this Government that needs to adopt more effective 
and more efficient administration, it is the ICC. IL understand that 
the ICC itself and the Commission are very much opposed to a per- 
manent chairman, but we will hear from them later on. We will see 
what their arguments are. 

Mr. Lawrence. | think the bill is quite commendable. 1 only 
made those suggestions for effectuating it in an orderly fashion. 

The CHarrMAN. I agree with your suggestion. 

Mr. Lawrence. Thank you, sir. 


Unirep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Monday, March 31, 1952. 

The committee met, pursuant to adjournment, at 10 a.m. in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN., ON 
BEHALF OF THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


Mr. Smrra. The Chamber of Commerce of the United States sup- 
ports, with certain changes, S. 2746, which requires the Interstate 
Commerce Commission to designate its chairman and to vest in him 
responsibility for all administrative matters of the Commission. 





The 
efficien 
such a 
this bi 
Commi 
direct © 
this pr 

Feder 
every ef 
details 1 

Whi 

The 
such cs 
the Ce 
effect § 
membe 
such a 
presen 
term f 
the Ce 
from 1 
permit 
vet all 

The 
arounc 
out of 
does n 
necess 
entire] 
Comm 
it just 

Ifa 
a rail 
board 
board 
very s 

It 1 
Chair 
Comn 
that t 
up he 
seed 1 
reforn 
comm 

Of 
the e 
have 
them: 
helps 
worse 

Mi 
of yo 
select 
woul 





DOMESTIC LAND AND WATER TRANSPORTATION 1561 


The chamber has always supported sound proposals to increase 
efficiency in Federal Government agencies and has expressly taken 
such a position regarding transport regulatory agencies. We feel that 
this bill would increase the efficiency of the Interstate Commerce 
Commission and help to relieve present personnel shortages. May I 
direct you to the following chamber policy which bears directly to 
this principle: 

Federal regulatory agencies having jurisdiction over transportation should use 
every effort to separate their judicial and administrative functions and delegate 
details to commissioners, members or staff. 

While supporting this bill, we wish to suggest certain changes. 

The provision in the bill authorizing the Chairman to “serve in 
such capacity for the remainder of his term as a Commissioner or until 
the Commission selects another member to replace him’ would in 
effect give an opportunity for one member to subordinate the other 
members of the Commission. We prefer that the bill be reworded in 
such a way that the chairmanship might be rotated annually as at 
present, unless the members of the Commission chose to extend the 
term for another vear. This, we believe, would keep the affairs of 
the Commission well in control of all its members and prevent one 
from increasing his powers at the expense of the others. It would 
permit continuous appointment of one member if thought desirable, 
vet allow for his automatic removal at the end of any current vear. 

The Cuarrman. The difficulty with passing the chairmanship 
around is that about the time the Commissioner learns the ropes he is 
out of office and a new officer comes in. As a result the Commission 
does not have a continuous administrative operation, which is very 
necessary. At the present time that function has to be turned over 
entirely to the staff, because the staff remains on the job. With new 
Commissioners coming in at the end of each year it is very upsetting; 
it just does not work out satisfactorily. 

If an industry tried to operate on that sort of system; if, for example, 
a railroad passed around the chairmanship to each member of the 
board or if the presidency was passed around to each member of the 
board, the railroad or any other industry would go broke in a very, 
very short time. 

It is a very serious matter. The Commission ought to have a 
Chairman down there who is continuously in office, so he can get the 
Commission organized. The great trouble with the Commission is 
that there is an utter lack of organization. We starve them to death 
up here in Congress by not giving them funds and they have gone to 
seed in the bureaus and divisions. ‘The *y very badly need some such 
reform as this in the Commission, in order to get them operating on a 
common-sense basis. That is the object of the bill. 

Of course, you have another proposal here, a modified proposal to 
the effect that instead of having a permanent Chairman you would 
have a Chairman that would serve at the will of the Commissioners 
themselves, which I don’t think is too good. 1 don’t think that 
helps any. I think that probably would make a bad matter much 
worse. 

Mr. Smirn. Senator Johnson, we fully appreciate the significance 
of your comments. We had this in mind: If a Commissioner was 
selected who does a good job of administering, unquestionably he 
would be kept on the job by the other Commissioners and hold it 
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automatically. On the other hand, if he is put in there permanently, 
for the full term of his appointment, and he proved inadequate, or 
inefficient, there is just no way apparently under the bill to get rid 
of him. 

The Cuarrman. I think the President could remove him under 
other statutes. 

Mr. Smirx. He might be entirely capable as a Commissioner but 
not adequate as an administrator. 

The CratrMan. Oh, I admit that. They might name the wrong 
man, and I would not want that to happen. I would want to see a 
man who is not capable be replaced with a man who is. He might 
be a good Commissioner and not a good administrator. That is the 
difficulty we have at the present time. We have many, many good 
Commissioners down there but when they become Chairmen they 
are in office for such a brief period of time that they do not have time 
to really take over the work and understand it. By the time they 
do, they are out of office. 

I think if there is a weakness in the bill which does not provide for 
replacement by the proper authorities, that weakness should be 
corrected. 

Mr. Smiru. We do appreciate fully, Senator, that there is something 
wrong today. Those of us who appear before the Commission and 
have been before the Commission for a number of years can see it 
very clearly. I think definitely it is a weakness in administration and 
the principle of this bill is certainly definitely sound. If there is such 
weakness as we pointed out, well and good; if not, we think something 
should be done to work up permanency in the administration and 
provide a speed-up as the result there. We think the principle is 
definitely sound. 

Continuing with my statement, the chamber would like to see the 
administrative delegation proposed in this bill brought about by the 
members of the Commission on their own initiative. However, it is 
felt by many in the transportation industry that this will not be done 
unless by legislation, and experience has shown this to be supported 
by facts. Therefore, the chamber urges that the committee support 
this bill, with the few changes noted, and recommends its adoption. 

The chamber has a strong position against any influence of the 
executive branch of the Government over Federal transportation 
regulatory agencies. We are most anxious to keep these agencies 
completely independent and therefore would vigorously oppose this 
bill if it were amended in such a way as to give the President the power 
to appoint the Chairman of the Interstate Commerce Commission. 
Such authority should remain within the Commission itself. 

Senator, that completes my statement on behalf of the Chamber of 
Commerce of the United States. If I were testifying on behalf of 
my company, or myself, I would have included six or seven or eight 
more bills, but I am prohibited from doing that in the capacity in 
which I am testifying, and I therefore thank the chairman immensely 
for this opportunity to appear for this purpose. 

The CuHarrMan. We would be glad, if it is agreeable to the witness, 
to have him submit testimony on the other bills that have not been 
cleared with the chamber. We would be glad to have the witness’ 
opinion on these bills, and we invite the witness to insert in the record 
his views on these bills, is that if consistent with his wishes. 
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Mr. Smiru. I am perfectly willing to do that, with the understanding 
that I am now out of the role as the witness for the Chamber of Com- 
merce and I am just going to say a few words briefly on some addi- 
— bills and give you my views merely on principle more than on 
detail. 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capital, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF LEE J. QUASEY, COMMERCE COUNSEL, NATIONAL 
LIVESTOCK PRODUCERS ASSOCIATION 


Mr. Quasry. Now I want to say just a word regarding the Inter- 
state Commerce Commission. This primarily concerns the matter of 
the chairmanship. 

I think there has been altogether too much kicking around of the 
gong as far as the chairmanship is concerned; it does not get at the 
heart of the real question. 

The Commission today is, 1 am confident that is true, the only 
Government agency that has less employees than it had 25 vears ago. 
Its work has increased tremendously, because there have been added 
part Il, part II], and part IV of the act, with many ramifications. 
We don’t think it is so important whether there is a rotating chair- 
manship from year to year, but we perceive certain difficulties in sad- 
dling upon one Commissioner the great responsibility of discharging 
all the duties of an administrative officer of a big institution like the 
Commission. It is our considered judgment that the most effective 
remedy would be through the establishment of an administrative 
officer who would have the responsibilities and the duties peculiar, we 
will say, or similar to the general manager of a corporate business in 
civil life outside of the Government; that he be a career man, and that 
the compensation be established at a figure that would get a man of 
the necessary qualifications and fitness for the job. This would then 
relieve the Commission of the responsibility of having one of its mem- 
bers belabored with all of these other things and leave them free to 
discharge their functions as Commissioners in regulating the com- 
merce of the country. 

The CHarrMan. We have a general manager in the Atomic Energy 
Commission and I think it works very well. I think well of your 
suggestion. However, a permanent Chairman, one of the Com- 
missioners acting as a permanent Chairman, divested of all of his 
other responsibilities and chores, would be a big improvement over 
what we have at the present time. I am certain that one of the 
reasons that the Commission has been starved, as it has been starved, 
one of the reasons for the constant ineffectiveness and growth and 
ineffectiveness in the Commission is due primarily to the fact that they 
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have had that revolving plan of chairmanship in the Commission. 
A man assuming the chairmanship of the Commission is not in there 
long enough to find out the problems, he does not appear before the 
committees of Congress year after year until he understands what is 
necessary to be done in order to receive additional appropriations; 
he does not get onto the ropes at all until he is out of office, and 
then a new man comes in to repeat that same unfortunate experience. 
It isa sad spectacle of what has happened to the Interstate Commerce 
Commission, and certainly some remedy must be brought forth. 

Now in the Atomic Energy Commission we have a Chairman, 
and he does have very specific responsibilities, but there is a General 
Manager under him who looks after the details of the Commission 
and the work of the Commission, and he serves under the direction 
and under the guidance of the Commission and under the Chairman, 
but it does work very well. So your proposal is not far out of line, 
but certainly something has got to be done to reorganize that Com- 
mission or the first thing you ‘know it is going to completely collapse, 
as it almost has at the present time. It is probably the most im- 
portant Commission that we have in Government, and it has been 
going downhill for a long time and has almost reached the bottom of 
the bill. 

Mr. Quasny. Senator, we are very much concerned about this. 

The CHatrmMan. I am glad you are. 

Mr. Quasry. We are very much concerned about it, and we cer- 
tainly feel that it is one thing that we would like to see the committees 
of Congress do. I very much like the remarks that the Senator has 
made. We certainly want to encourage the committee to look into 
that question further, to actually really study it. 

| know some of the problems that the Commission has had with 
respect to, for instance, stating their case to the Budget Bureau. | 
think something more is needed by way of real concern. I think the 
answer lies right here in the committee of Congress, in the matter of 
really looking into it and do a constructive job of it. 

Whether there be a permanent Chairman or not is not quite so im- 
portant at the moment. I think what the Senator has said is the most 
important thing, and that is to devise some cure for the condition, and 
I am sure that an earnest study of the situation will be very helpful, 
and we cértainly strongly urge it, because conditions as complex as 
they are make it imperative that Congress not only perfect and pre- 
serve the independence of the Commission, but also provide the means 
by which it can be made a more efficient and more effective instrument 
of regulation. 

The CuarrMan. Not only have the number of employees decreased 
over the years in the Commission, but the efficiency and effectiveness 
of the employees has greatly gone down. There is duplication and 
waste down there in the use of the employees that they do have. 
They have groups of employees working on the same problem, and 
all such waste as that. It is really a tragic situation. 

We have 11 men down there and all of them very able, very sincere, 
very honest men who are very sincere in carrying out the public 
interest which has been entrusted to them in transportation matters. 
But unless something is done, why, I don’t know what the result is 
going tobe. ‘Transportation is too important to leave to a commission 
constituted as the present ICC is constituted. 
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Mr. Quasry. Senator, may I make another remark right in that 
connection? 

The CuatrrMan. I would be very glad to have you, sir. Most 
witnesses do not like to talk about the Commission. They have to 
appear before it and they are afraid it might prejudice their cases and 
their appearances down there, so we do not have very much straight- 
forward talk from the witnesses who appear here. Any witness 
appearing here saying anything about the Commission first starts out 
with an abject apology, he pays a great tribute to the Commission. 
Therein lies the trouble. 

Of course the remedy lies within the jurisdiction of the Congress, 
but vou folks who know what the conditions are, and the Commis- 
sioners themselves, ought to come forward and plead a case for the 
reorganization of the ICC. You do not do that. Very few of you 
will even talk frankly about it. 

Mr. Quasrey. Well, it is obvious, Senator, I made no apologies when 
I started talking about it and I have no qualms about saying anything 
that I feel to be in the public interest. We know there are certain 
improvements that can be made. We are not in a position by way of 
information to say specifically what they may be, but I do know enough 
about it to concur in the remarks that the Senator has made about 
certain things by way of duplication, and, we will say, effort being 
put on less important things than they should be. 

I do, however, make one specific point with respect to the importance 
of the Commission having a program of training its examiners. The 
specialized knowledge that is necessary for a hearing examiner to 
have is so peculiar to efficient operation that it would be short of 
tragic to, we will sav, have a pool of examiners, not specialized in any 
particular fields, as would be called by number, for example, and 
assigned cases in rotation, for instance. 

I think the Commission should have people who would be career 
people, specialized primarily at least in the major phases as to com- 
modities, and interests, and soon, who could really go into it thoroughly, 
and in that way they could be of tremendous constructive help in 
getting at the root of things quicker and do away with a lot of this 
folderol that goes on in formal hearings so often; get right to brass 
tacks instead of building tremendous records that take hours and hours 
to glean a few kernels of fact out of. 

I think in any effect to reorganize the Commission that is a very 
important thing. 

I think as far as the duties of the Commissioners are concerned, that 
while it is within the power of Congress to say, it seems to me, that a 
man who is appointed on that Commission should be in a position to 
discharge his full duties as a Commissioner and not have his time, we 
will say, devoted to the administration part, I think if they had a 
general manager or executive officer, or whatever else you want to call 
him, similar to what the Senator said the Atomic Energy Com- 
mission has, that then would leave the more or less nominal chairman 
to preside as a parliamentarian, to preside at the conferences, and so 
on. 

The CuarrmMan. The only difficulty, I might say, would be that the 
Congress would pay a great deal more attention to a chairman than 
it would to some other officer of the Commission when the Commission 
had matters before the Congress, and so would the budget, and so 
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would the President, and so would the Department of Commerce, 
and so would everyone else. 

Around Washington you have got to have rank, and the Chairman 
gives that rank which is so necessary, and that is why I feel if we had 
an administrative chairman who served more or less permanently—we 
do not want him to be too permanent so he could not be removed for 
many years, other than for crime—but if we had someone down there 
directing the affairs—and we have 11 Commissioners and certainly 
you can spare 1 of them to be a permanent Chairman—lI think it 
would be all right. 

I think the second best proposal is to have a general manager, but 
I think the best proposal under all the problems and contacts that that 
Commission must have with other departments and with the Congress, 
that a Chairman having the administrative duties permanently would 
be the better solution. But we will not argue that. We are glad to 
have your views on the matter. 

Mr. Qvuasry. I have one more point to make on the possible func- 
tions of the Chairman, and that is this: I refer to the recommendations 
of the Commission with respect to the proposed legislation. Now that 
legislation is such an important thing—and that is typical probably 
of some other functions of the Commission—where the chairman of 
the legislative committee would be far more valuable to this committee 
and to other Members of the Congress, rather than an administrative 
officer, Mr. Senator. 

That again gets into a procedural question, but I say that advisedly, 
because this is important, because you could not roll into one man 
all of the attributes necessary for the best performance as chairman. 
| think the matter of a chairman with respect to budgetary matters 
is clear, I think there is no question about that, that is very clear, but 
these specialty subjects, like legislation, I think a general chairman 
performing other functions would probably and definitely not be as 
effective as the chairman of the legislative committee. 

The Crarrman. Of course the Chairman could come up here when 
he appeared before the committees and he could have a retinue with 
him of the experts, and the other Commissioners who handle the 
particular subject matter. That is the way they do now, and that 
is always acceptable. If you see someone come from the Pentagon 
to appear before the committee you find a whole background of 
generals and colonels pe experts of all kinds, maybe a whole army 
of them, and in that w ay each one of them responds to the kind of 
information that the committees want. The same thing, on a much 
smaller scale, could take place here when the Chairman of the Com- 
mission comes before us to testify. 

But I say again that rank is very important in Washington, and 
the Chairman has much more rank than one of the officers under 
the Chairman, and under all of the other Commissioners. 

Well, we thank you very much for your appearance here. 

Mr. Quasry. Senator, may my remarks here be considered as 
made on behalf of the organizations that Mr. Blaine has indicated 
at the outset of his testimony? 

The CHatrMAN. Are you representing the American National 
Livestock Association? 

Mr. Quasry. The American National Cattlemen’s Association is 
one of the group that Mr. Blaine spoke for. I personally represent 
the National Livestock Producers’ Association. 
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The CHarrMan. Yes; we got that. All right. 

Mr. Quasey. Thank you. 

The CuatrMan. Now what about the wool growers? Mr. Jones, 
are you going to testify? 

Mr. Jones. No, sir; Mr. Chairman. Mr. Blaine has testified for us. 

The CHarrMan. You do not have any other witness this morning? 

Mr. Jones. Nothing further. Thank you. 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 
The committee met, pursuant to recess, at 10 a. m., in room G-16, 


United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 


Present: Senators Johnson of Colorado and Bricker. 
Also present: Senator Milton R. Young, of North Dakota, and E. R. 


Jelsma, Staff Director of Subeommittee on Domestic Land and Water 
Transportation. 


(The following statements were inserted in the record by the chair- 
man at the conclusion of the day’s hearings: ) 


STATEMENT OF GILES Morrow, EXEcUTIVE SECRETARY, FREIGHT 
FORWARDERS INSTITUTE 


This bill authorizes and directs the Interstate Commerce Commission to elect 
a Chairman from among its members, to serve for the remainder of his term, and 
invests such Chairman with full administrative responsibility and powers of 
assignment. 

The freight-forwarding industry endorses this bill as a forward-looking measure. 
It provides an approach to the solution of the administrative problems of the 
Commission without radical change in procedure and without detracting from 
the Independence of the Commission in any way. 

Today the Commission selects its own Chairman, but he holds office for only 
1 year, on a rotation basis. Commissioners serve for a term of 7 vears. Under 
the changes made by the bill, a Chairman, when elected, would serve from 1 to 
7 years, depending upon how much of his term remained when such Chairman 
was elected. This would make for stability and a clearer and more permanent 
line of responsibility. 

By administrative order, the Commission has already assigned most of its 
so-called “‘housekeeping”’’ duties to the chairman of division 1, a post generally 
held by one man during the full course of his term. In this respect the bill would 
make no radical change except to vest the duties and responsibilities in the Chair- 
man of the Commission. 

The changes made by this bill should enable the Commission to improve its 
efficiency and carry out its work with less duplication and waste of valuable time 
on purely procedural matters. 


STATEMENT OF DEPARTMENT OF COMMERCE, CHARLES SAWYER, SECRETARY 


Views of the Department of Commerce concerning 8. 2746, a bill to 
amend the Interstate Commerce Act to provide for a Chairman of the 
Interstate Commerce Commission, to be elected by the Commission, 
and in whom administrative authority shall be vested. 


The Department of Commerce favors enactment of S. 2746. 

The present law does not make specific provision for the duties and responsi- 
bilities of the Chairman of the Interstate Commerce Commission, with one or 
two minor exceptions. The bill would provide for the annual selection of a 
chairman in the Commission who shall serve for the remainder of his term or until 
replaced by the Commission, and would vest him with responsibility for adminis- 
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tration and power to assign and reassign matters for hearings and reports, for 
purpose of expedition in the public interest. The amendment of April 3 substi- 
tutes annual selection or reselection of the chairman for the indefinite term holding 
provided in the original bill. 

The bill would tend to strengthen the administrative efficiency of the Commis- 
sion and is therefore supported by this Department. However, for full effective- 
ness a definite term of office substantially longer than a year should be provided 
(as was proposed in some language of the original) nonterminable except for 
cause, and we would support appropriate amendment to this effect. 


Unirep Srates SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. Wednesday, April 9, 1982. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

(The following letters and statements were submitted for the record 
following the conclusion of the hearings on April 9.) 


STATEMENT OF CHARLES E. Buatne & Son, TRAFFIC MANAGERS, PHOENIX, ARIZ, 


S. 2746 proposes to amend present section 11 of the act by adding at the end 
thereof the following: 

“The Commission shall have a Chairman who shall be selected by the Com- 
mission from among its members, and shall serve in such capacity for the remainder 
of his term as a Commissioner or until the Commission selects another member 
to replace him. Such Chairman shall be vested with full responsibility for ad- 
ministrative functions, efficiency, and staff supervision of the Commission, and 
shall assign, and reassign for expedition, matters for hearings, and for reports, 
all to the end that the public interest may be promptly and adequately served.” 

It is questionable, in our mind, whether the proposed legislation will accomplish 
the avowed purpose expressed therein. At present each of the 11 members of 
the Commission are charged with responsibility for the administrative functions, 
efficiency and staff supervision of the Commission. Therefore, we question the 
placing of full responsibil uv in one man; the work may be of such volume that 
one man would be unable to successfully perform it, and the remaining 10 Com- 
missioners being relieved of responsibility for the performance thereof, might not 
work out in actual practice as contemplated by the proposed bill. Hence, we 
believe the subject should be left to the discretion of the Commission in its wisdom. 

Therefore, we recommend that our principals take no position respecting S. 2746 
at this time but leave the subject for action by the Commission, 
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S. 2752, a Bill To Require the Establishment of Actual Rates 
by Contract Motor Carriers 


{S. 2752, 82d Cong., 2d sess., by Mr. Bricker, Mr. O’Conor, and Mr. Capehart] 


A BILL To require the establishment of actual rates by contract carriers 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That subsection (a) of section 218 of the Interstate 
Commerce Act, as amended is hereby amended by 

(a) inserting the words “just and’’ before the word ‘‘reasonable’’ where it 
first appears in the first sentence of the subsection; 

(b) striking the word ‘‘minimum’’ wherever it appears in the subsection; 

(c) striking the word ‘‘reduction’’ from the fourth sentence of the sub- 
section and inserting in lieu thereof the word ‘‘change’’; and 

(d) inserting the words ‘‘more or’’ before the word ‘“‘less’’? wherever it 
appears in the sixth sentence of the subsection. 

Src. 2. Subsection (b) ef section 218 cf the Interstate Commerce Act, as 
amended, is hereby amended to read as follows: 

“(b) Whenever, after hearing, upon complaint or upon its own initiative, the 
Commission finds that any rate or charge of any contract carrier by motor vehicle 
or any rule, reculation, or practice of any such carrier affecting such rate or 
charge, or the value of the service thereunder. for the transportation of passengers 
or property or in connection herewith, contravenes the national transportation 
policy declared in this Act, or is in contravention of any provision of this part, 
the Commission may prescribe such just and reasonable rate or charge, or maxi- 
mum and minimum or maximum rate or charge, or such rule, regulation, or 
practice as in its judgment may be necessary or desirable in the public interest 
and to promote such policy and will not be in contravention of any provision of 
this part. Such rate or charge, or such rule, regulation, or practice, so prescribed 
by the Commission, shall give no advantage or preference to any such contract 
carrier in competition with any common carrier subject to this Act, which the 
Commission may find to be undue or inconsistent with the public interest and 
the national transportation policy declared in this Act, and the Commission 
shall give due consideration to the cost of the services rendered by such contract 
carriers, and to the effect of such rate or charge, or such rule, regulation, or 
practice, upon the movement of traffic by such contract carriers, and by other 
carriers subject to this Act. All complaints shall state fully the facts complained 
of and the reasons for such complaint and shall be made under oath.” 

Sec. 3. Subsection (e) of section 306 of the Interstate Commerce Act, as 
amended, is hereby amended by 

(a) inserting the words ‘‘just and”’ before the word “reasonable”’ where it 
first appears in the first sentence of the subsection; 

(b) striking the word ‘‘minimum’’ wherever it appears in the subsection; 

(c) striking the word “reduction” from the fourth sentence of the sub- 
section and inserting in lieu thereof the word “‘change’’; and 

(d) inserting the words ‘‘more or’ before the word “less” in the seventh 
sentence of the subsection. 

Sec. 4. Subsection (h) of section 307 of the Interstate Commerce Act, as 
amended, is hereby amended to read as follows: 

“Whenever, after hearing, upon complaint or its own initiative, the Commission 
finds that any rate cr charge of any contract carrier by water, or any rule, recu- 
lation, or practice of any such carrier affecting such rate or charge or the value 
of the service thereunder, contravenes the national transportation policy declared 
in this Act, or is in contravention of any provision of this part, the Commission 
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may prescribe such just and reasonable rate or charge, or maximum and minimum 
or maximum or minimum rate or charge, or such rule, regulation, or practice as 
in its judgment may be necessary or desirable in the public interest and to promote 
such policy and will not be in contravention of any provision of this part. Such 
rate or charge, or such rule, regulation, or practice, so prescribed by the Com- 
mission, shall give no advantage or preference to any such contract carrier in 
competition with any common carrier subject to this Act, the public interest and 
the national transportation policy declared in this Act, and the Commission shal! 
give due consideration to the cost of the services rendered by such contract 
carriers, and to the effect of such rate or charge, or such rule, regulation, or 
practice, upon the movement of traffic by such carriers and by other carriers 
subject to this Act. All complaints shall state fully the faets complained of and 
the reasons for such complaint and shall be made under oath.” 


UNITED STaTEs SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado (chairman), presiding. 

Present: Senators Johnson, Tobey, and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on Domes- 
tic Land and Water Transportation, and F. J. Keenan, assistant clerk 
of the committee. 


STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Lawrence. Now, on the bill 2752, we make nv appearance on 
that at this time in view of the fact. that it concerns contract carriers, 
and I have no doubt that in the course of this proceeding the contract- 
carrier conference and maybe others may appear on it, but the con- 
tract carriers’ organization and American trucking organizations take 
no position. 


(Norr.—Subsequently, on March 13, the following witnesses testified as part 
of the contract carrier presentation, with the law firm of Wheeler & Wheeler, in 
opposition to 8. 2752; Samuel F. Derby, and John A. Shelly, of East Walpole, 
Mass., and Ralph A. Bentley, of Chicago, Ill.; their testimony will be found in the 
hearings on S. 2351 for March 13.) 


UNrrep Stares SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, March 18, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in roora 
G-—16, United States Capitol, Washington, D. C., Senator Edwin C 
Johnson of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado and Senator Bricker of Ohio 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 

The Crarrman. The hearing will come to order. 
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STATEMENT OF J. C. GIBSON, VICE PRESIDENT AND GENERAL 
COUNSEL, THE ATCHISON, TOPEKA & SANTA FE RAILWAY CO., 
CHICAGO, ILL. 


The Cuarrman. Mr. J. C. Gibson, on behalf of the 
American Railroads. 

Mr. Grspson. Yes, sir. 

The CuarkMan. Will you be seated and proceed in your own way. 

Mr. Gipson. My name is J. C. Gibson. I am appearing on behalf 
of the Association of American Railroads in support of S. 2752. [am 
vice president and general counsel of the Atchison, Topeka & Santa 
Fe Railway Co.. with headquarters at Chicago, Ill. 

(Mr. Gibson subsequently testified on the following bills: S. 2745, 
S. 2357, S. 2753, and S. 2351.) 

Mr. Gipson. Under present provisions of the Interstate Commerce 
Act, common carriers via rail, highway, and water are required to 
publish their actual going rates for the transportation of Benes: 
and are forbidden under heavy penalty to collect greater or less or 
different compensation than is provided for by their callie ry charges. 
In contrast, the act merely requires contract carriers by highway and 
water to establish and file with the Commission their minimum rates 
and only forbids them to charge less than the minimum rates so filed. 
Contract carriers by highway and water are thus not compelled to 
disclose the rates which they actually charge to their shippers, and 
they have the incalculable advantage in fixing those rates of knowing 
what their common-earrier competitors must charge and collect 

This 1s an unfair competitive advantage to the contract carrier and 
one which we believe to be incompatible with the national transporta- 
tion policy. We advocate adoption of S. 2752, which would amend 
section 218 (a) and (b), applicable to highway contract carriers, and 
sections 306 (3) and 307 (h), applicable to water contract earriers, 
first by requiring that the schedules filed by such carriers show the 
actual rates rather than the minimum rates maintained by those car- 
riers, and, second, by givitg the Commission control over such rates 
similar to, although somewhat less broad than, the control which i 
presently exercises over the rates of common carriers. ‘The sealed 
sections would authorize the Commission to prescribe maximum as 
well as minimum rates for contract carriers, and would provide that 
in prescribing rates for contract carriers the Commission shall give 
due consideration to the cost of the services rendered by such contract 
carriers and to the effect of the prescribed rates upon the movement of 
traffic by such contract carriers and by other carriers subject to the act. 

Contract carriers occupy an anomalous position in the present 
scheme of regulation. They are carriers for hire, sometimes of specific 
commodities but often of general commodities; and they actively 
compete among themselves and with common carriers. By reason, 
however, of not being required to serve the public generally, they are 
able to offer their customers a service that has many of the advantages 
of private carriage; and by reason of not being compelled to disclose 
their actual charges they are able to bargain for traffic with full 
knowledge of what their customers would have to pay for common- 
carrier service. 


Association of 
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The CuarrmMan. They claim that they are competitors of private 
carriers and not common carriers or the railroads. You do not agree 
with them? 

Mr. Grsson. No, sir. I do not agree with them there. Of course, 
I think it is true that they are competitors, to a certain extent, of 
private carriers. In other words, the service that they provide is 
sometimes in lieu of the service that a manufacturer or a distributor 
or other shipper might provide for himself with his own fleet of trucks; 
but, on the other hand, the contract carrier is competitive with all 
common carriers in the territory, or most all common carriers in the 
territory, in the ordinary situation. 

Thus he is competitive with the common carrier by motor vehicle 
and he is competitive with the railroads. The railroad traffic people 
find the competition of contract carriers very often effective, and 
they find that they lose a great deal of business to these contract 
carriers. 

The CuarrMan. The contract carriers claim that they are decreas- 
ing in numbers and that the only people that they compete with are 
the private carrier. Contract carriers claim they need the present 
law and regulations in order to compete with the private carriers. 
That is their claim. 

Mr. Grsson. There might be something to the proposition that 
they are not increasing in number. I doubt if there has been any 
very large fluctuation in the amount of traffic that they have handled, 
but they are serious competitors, in my opinion and in the opinion 
of railroad men generally, with the railroads and with common ear- 
riers by motor vehicle. 

Of course, I may add, Senator, that the private carrier—that is, 
the manufacturer or distributor or the shipper who owns his own 
fleet of motor carriers—is in a sense competitive with the common 
carrier by motor vehicle and with the railroads also. 

The railroad and the common-carrier trucker also have to bear in 
mind in fixing their rates and in ordering their services that unless 
they live up to certain standards the business will be handled by the 
shipper for his own account in his own trucks. So, it is true in that 
sense that every for-hire carrier, including the contract carrier but 
not confined to the contract carrier, is in that sense competitive with 
the private carrier. 

In one of its first decisions under the Motor Carrier Act, the Com- 
mission pointed out that the underlying purpose of the Motor Carrier 
Act of 1935 was to promote and protect adequate and efficient 
common-carrier service by motor vehicle in the public interest and 
that the regulation of contract carriers was designed and confined to 
that end. 

The Commission commented upon the differences between common- 

carrier regulation and contract-carrier regulation under the act, and 
said that the patent object of Congress was to protect the common 

carriers against cutthroat competition (Contracts of Contract Car- 
riers, 1 M. C. C. 628, 629). After discussing the advantages which 
the contract carrier inherently has over its common-carrier competitor, 
the Commission said (p. 631): 


This inherent and inevitable disadvantage of the common carriers is accentuated 
and becomes a source of positive peril to them when competitors, claiming to be 
contract carriers, are promiscuous in their dealings with shippers, shop around 
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among them freely, and confine their actual contracts to individual shipments. 
Under such conditions, shippers, especially those who have a large volume of 
traffic to offer, may play the contract carrier against the common carrier and 
contract carriers against each other, with the result that the unfair and destructive 
competition which Congress sought in the act to abate is instead intensified, 
particularly in view of the fact that the publication of their specific rates, as re- 
quired by the act, makes the common carriers open targets. Ultimately, 
such conditions prove detrimental not only to the carriers, both common 
contract, but to the shippers, the public safety, and the welfare of emplovees. 


also, 
and 


On principle there can be no justification for the concealment of the 
charges actually assessed and collected by a regulated carrier for hire. 
If economic regulation is justified at all—and it certainly is justified 
in the case of contract carriers—then it can only be fair and effective 
when it is reasonably uniform and nondiscriminatory as between 
competitors. The Commission recognized this in its report Filing of 
Contracts by Contract Carriers (20 M. C. C. 8), where it said (p. 15): 

* * * A basic principle of carrier regulation is that full publicity of a 
carrier’s charges is necessary and desirable in the public interest. There can be 
no effective regulation of common carriers until their charges are made public. 
Otherwise, it would be impossible to prevent rebating, discrimination, and prefer- 
ences among shippers who patronize them. Although there is no prohibition in 
the act against discrimination or preference by a contract carrier among his 
patrons, yet concealment of his actual charges not only discriminates against 
common earriers, who are thus compelled to compete with published rates against 
contract carriers with concealed rates, but by this very fact promotes rate wars, 
uniercutting, and other unfair and destructive competitive practices among 
common ecarriers as well as between common and contract carriers. No shipper 
can justly complain if the charges which he pays for transportation are made 
public. * * 

The practical consequences of the contract carrier’s presently pre- 
ferred status can be appreciated when it is considered that in 1950, 
for example, class I contract carriers by highway carried 27,525,460 
tons of freight, equal to 13.7 percent of the total intercity freight 
transported by class | common and contract motor carriers rape ting 
to the Interstate Commerce Commission. Part of that freight ton- 
nage probably moved by contract trucker for service reasons, but 
there also was doubtless a portion of it as to which rail service would 
be competitive if a fair opportunity existed for knowing the rate that 
must be met in order to secure a share of the traffic. 

The present act undertakes to provide for “fair and impartial regu- 
lation of all modes of transportation.’’ Regulation is not fair and 
impartial when it permits one type of carrier to compete for business 
with secret rates, and forces the other type of carrier to give unqualified 
publicity to its rates. A practical illustration of ~ problem is con- 
tained in Automobiles in the Southwest, (278 I. C. C. 437), a case in 
which a group of railroads sought relief from section 4 of the aet in 
order to maintain rates on automobiles that would be competitive 
with the rates of highway carriers. In reciting the background of 
the ease the Commission said (p. 489): 


Where the competition to be met was by common-carrier motor lines, the 
rates originally established were generally the same or substantially the same as 
the rates of ¢ ymmpeting motor carriers then in effeet from and to the same p ints, 
reduced by an amount deemed necessary to compensate for excess costs of loading 
or unloading railway cars. * * * In other instances where the competition 
was with contract motor carriers, the rates were based on the best information 
as to the truck charges that the rail carriers were able to obtain, and the additional 
cost of loading and unloading railway cars was taken into account. 


-101 
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There can be no serious question as toe the power of Congress to 
require publication of contract carrier rates or to authorize the Com- 
mission to exercise regulatory control over the level of such rates 
(Stephenson v. Binford, 53 F. 2d 509, aff’d. 287 U. S. 251 (1932); 
Champlin Refining Oo. v. U. S., 329 U.S. 29 (1946)). Moreover any 
opposition that would come from the contract carriers themselves or 
from their shippers could only have as its real basis the desire to 
retain the advantages of a preferred position. 

The proposed amendments would impair none of the rights of 
contract carriers but would merely put into effect in this connection 
the stated policy of Congress to provide “fair and impartial regula- 
tion.’’ Certainly no one, even including the contract carriers, can 
validly object to that aim. 

The CuarrmMan. Senator Bricker? 

Senator Bricker. No questions. 

Mr. Gipson. Before concluding on this particular point I desire to 
call the attention of the committee to some support that is found for 
the statement that I have made that these minimum rates of the 
contract carriers that are required to be published, and what is required 
to be published is the minimum rates actually in force, is to be found 
in a fairly recent decision of the Interstate Commerce Commission in 
the case of Emery Transportation Co. minimum rates, decided 
February 18, 1950, ‘Docket No. M. C. C. 996. In that case a motor 
contract carrier’s minimum rates as published with the Commission 
was found unlawful and the Commission held that a reasonable 
minimum rate should be prescribed for the future on canned goods 
and articles grouped therewith, from Marshalltown, Iowa, to Chicago. 
The portion of the decision that I desire to call particular attention to 
is the Commission’s conclusion set forth at sheet 9 of its mimeographed 
report, that— 
it is of use that the preponderance of the minimum rates or charges in Emery’s 
schedules are mere paper rates and charges rather than the minimum rates and 
charges actually maintained and charged as required by the express provisions of 
section 218 (a) of the Interstate Commerce Act. 

That illustrates the common complaint, among railroads and 
common carriers generally that these minimum rates filed pursuant to 
law by the contract carriers mean very little. They are, as the 
Commission concluded from the record by these contract carrier rates, 
more in the nature of paper rates and they are not representative of 
the rates that are actually charged by the contract carriers to the 
shippers, and of course it.is our point that fair play and fair and 
impartial regulation applied to all forms of transportation requires 
that the rates actually charged by all of the carriers should be made 
public and filed as are the rates of the common carriers by motor vehicle 
and the common carriers by water. 

THe CuarrMAN. Before you leave that point: The contract carriers 
complained about one other thing when they were here and that is: 
the ICC has difficulty, it seems, in drawing a line of demarcation be- 
tween a contract carrier and a common carrier. The ICC, according 
to the contract carriers, has changed its mind along the road. At 
one point they will classify the carrier as a contract carrier and the 
next time will find fault with their operation although their operation 
has not changed since they were designated a contract carrier. In 
that way the ICC curtails their business and even puts them out of 
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business. The contract carriers made the suggestion that they ought 
to be permitted, under the grandfather clause established at the time 
they came under regulation, to switch automatically from a contract 
carrier status to that of a common carrier, if their actual operations 
are found to be those of a common carrier, regardless of the fact that 
they were classified as a contract carrier at the time the law went 
into effect. 

They also want to establish a grandfather clause for their present 
operation and be able to apply for a certificate as a common carrier. 
It would seem to me that the Congress would be wise in converting 
as many of these contract carriers into common carriers as it can, and 
that the ICC would be wise in taking that step. Contract carriers 
do not want to have to prove that the common carrier field requires 
an additional common carrier, if they are already operating in that 
field, even though as a contract carrier. It would occur to me after 
hearing your testimony that it is more convincing than ever that it 
would be in the public interest for as many of them as possible to be 
converted into common carriers. It would make for a more orderly 
transportation operation. 

Mr. Gisson. In some respects that would certainly be true, Senator. 

The CuarrMan. Then they would have to establish rates; they 
would have to publish their rates; and they would have to stick to 
those rates. 

Mr. Gipson. Yes, sir. To that extent it would be well to treat those 
contract carriers as common carriers. We have not made any par- 
ticular study of that situation, and the views that I express about this 
are merely my own. I think that it would be a step in the right direc- 
tion to require these contract carriers to be subjec ted pretty much to 
the same regulations as the common carriers. That is particularly 
true where the »y do a very extensive otc Whether, however, it 
would be wise from a standpoint of public policy, to convert all of 
these contract carriers, and thereby enable them to 

The Cuatrman. That is not the proposal—to convert all of them 
into common carriers. They did not propose that. 

Mr. Ginson. No, sir, perhaps not. The proposals seem to me to 
be rather broad, and I could not get to the exact and definite limits of 
it, but I was going to say that I do not think that it would be wise to 
convert all of them, if they did ask for it, into common carriers because 
it would be creating a tremendously large and new group of contract 
carriers in order to compete with the railroads and with common 
carriers by motor vehicle already occupying the field without——— 

The CHartrman. They are already competing with them. You said 
that they are competing with them now in an unfair way—that is, 
they do not have any fixed rates. 

Mr. Gisson. That is true. 

The CHarrMAN. But if they become a common carrier they would 
not be any more competitive than they are at the present time, 
because they are already competing with vou unfairly. To make 
them a common carrier in name, and to live up to the re quirements 
of a common carrier, it would seem to me, would be a step in the 
right direction. 1 hope that vou will look at some of the testimony 
that was offered here on that point and let us know what you think 
about it, because it appeals strongly to me that that is one way of 
settling part of this problem, anyhow. 
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Mr. Gipson. I should be very glad to do that, Senator. I would 
like to observe now, though, something that occurs to me, and that 
is that there is another factor that enters into. the situation, and that 
is that whereas a common carrier by motor vehicle, let us say for 
instance, is authorized to serve everybody who may apply, because 
that is what he holds himself out to do, the contract carrier is limited 
to a relatively few contracts with a relatively few customers. It is 
held nearly everywhere—and it is held everywhere that I know of 
by the courts and by the State commissions as well as by the Inter- 
state Commerce Commission, that when a contract carrier ceases to 
handle the business for one or two or three, or some ‘limited number 
of customers, and goes out and solicits the business of all and sundry 
and really holds himself out to transport everything that is offe red 
to him, that he becomes a common carrier. 

The Interstate Commerce Commission is not the only tribunal that 
has found it difficult to find out just where the line of demarcation 
is—just at what point the contract carrier builds up his business and 
increases the number of his customers and becomes a common carrier. 

That is a difficult problem. But if the contract carriers were 
transmuted into common carriers without being required to prove 
public convenience and necessity, there certainly would come into 
being, potentially at least, a much larger volume of common carrier 
service, and that perhaps would result in greatly overcrowding an 
already crowded field, certainly in many instances. There is the 
danger that I see in this proposal. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, a. o Tuesday, Api ul 1, 1952 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-—16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF L. A. PARISH, ON BEHALF OF WATERMAN STEAM- 
SHIP CORP. (ARROW LINE), AND PAN-ATLANTIC STEAMSHIP 
CORP. 


Mr. Partsu. My name is L. A. Parish. IL am appearing in behalf 
of Waterman Steamship Corp. (Arrow Line), and Pan-Atlantic 
Steamship Corp. 

Waterman Steamship Corp. (Arrow Line) operates as a common 
carrier in the Atlantic-Pacific intercoastal trade. Pan-Atlantic is a 
common carrier by water operating between ports on the Atlantic 
coast and ports on the Gulf of Mexico, 

This bill proposes to require the establishment of actual rates by 
contract motor carriers and contract water carriers. Under present 
provisions of the Interstate Commerce Act, common carriers by rail, 
water, and highways are required to publish their actual rates for the 
transportation of property and passengers. Contract carriers by 
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highway and water are only required to file their minimum rates. 
In the case of contract carriers the law only forbids the charging of 
less than the minimum rate, whereas common carriers are prohibited 
from charging more or less than the filed tariff rate This is not only 
discriminatory, but places an undue burden on the shipping public 
and competing common carriers. 

We are in full support of this bill and urge its enactment. 

In considering the regulation of the minimum rates of contract 
motor carriers, the Interstate Commerce Commission in New England 
M. Rate Bureau, Inc. v. Lewers and McCauley (30 M. C. C. 651), 
referred to Filing of Contracts by Contract Carriers (20 M. C. C. 8) as 
establishing that the primary purpose of regulating contract carriers 
is to promote and protect adequate and efficient common-carrier 
service. In part, contract carriers by vehicle are required to file 
their contracts with the Interstate Commerce Commission but this 
has not yet been required of contract water carriers. These contracts 
even when filed are not open to public inspection. 

We are convinced from our experience that there is need for the 
requirement that actual rates be filed by contract carriers. This 
would be to the interest of the contract carriers themselves and would 
certainly be the means of bringing about more equitable relations 
between common carriers by water and rail and the contract carriers. 
Shippers de ‘pe ndent on common carrier service also need the protec tion 
which such added regulation would provide. The prim: ry purpose 
of regulating contract carriers can best and more readily be achieved 
by enacting the proposed legislation here discussed. 


We thi ink you, Mr. Chairman. 


The CHairMan. We thank you for your consideration. Do you 
have any questions, Senator? 

Senator Bricker. I have none. 

Mr. Parisw. Thank you, sir. 


(Notr.—On April 3, 1952, Robert J. McBride, general manager, 
Regular Common Carrier Conference, American Trucking Associa- 
tions, Inc., discussed S. 2752 in connection with his testimony on 
S. 2361; his statement appears in the hearings on 8. 2361.) 

(In his testimony on April 3, 1952, Harvey A. Welty, commerce 
counsel, Central States Motor Freight Bureau, Inc., discussed S. 2361 
and S. 2752. His testimony appears in the hearings on S. 2361. 


UniTeD Srares SENATE, 
CoMMITTEE ON INTERSTATE AND ForrIGN COMMERCE, 
Washington; D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 
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STATEMENT OF C. E. CHILDE, REPRESENTING THE MISSISSIPPI 
VALLEY ASSOCIATION 


Mr. Curtpe. S. 2752 is a bill which would wipe out contract trans- 
portation by water and highway. This would be accomplished by 
eliminating the present provisions of the law that contract carriers 
must keep on file with the Commission only their minimum rates, and 
requiring in its place that the contract carrier must publish its actual 
rates and charges and may not charge a higher, lower, or different 
charge to one shipper than another. The bill further provides that 
the rates and charges of contract carriers “shall give no preference or 
advantage to any such contract carrier in competition with any com- 
mon carrier.” In other words, rates and charges of contract carriers 
could not be lower, for a given service, than those of common carriers. 
Thus the contract carrier would become virtually a common carrier, 
and shippers would be deprived of a contract-carrier service, as dis- 
tinguished from common-carrier service. 

The contract carrier, as this committee knows, is not a common 
carrier, and, in fact, is not permitted by the law to hold itself out as 
a common carrier serving the general public. Its proper function is 
that of a private carrier for hire, serving an individual shipper or a 
limited number of shippers, as their private transportation facility, 
the same as if owned and operated by the shipper, carrying his own 
freight. Contract carriage on the waterways has always been a 
highly useful and necessary transportation service. If contract-car- 
rier service is eliminated, directly or indirectly, the only alternative 
for shippers will be to own and operate their own vehicles to tarry 
their own freight at their own private costs. It is not desirable in 
the public interest that private carriage of freight be limited to those 
shippers who are able to own and operate their own vehicles. That 
would give an unwarranted advantage to the large shippers able to 
own and operate their own transportation facilities to carry their 
own goods, leaving smaller competitors without means of competing 
against those lower costs by employment of contract carriers, as they 
do now. This bill is discriminatory against the smaller shippers in 
favor of the larger, and so clearly lacking in any public interest that 
we hope the committee will not hesitate to disapprove it. 





(The following statements were inserted in the record at the close 
of the day’s hearings:) 


STATEMENT OF JOHN J. GRAHAM OF NEw YorkK City 


The sooner the Congress and the Commission realize that rates have been the 
basic determinant in the minds of shipper witnesses concerning the ‘‘necessity”’ 
of an additional service, the better it will be for the national transportation policy. 

S. 2752 is certainly an attempt in the right direction. Economically, contract 
carriers, by their peculiar nature, can encroach to such an extent on the most 
profitable traffic of the common carriers that the latter could be forced out of 
business. The Commission has been too lax in granting contract carrier applica- 
tions without giving regard to the rate situation that has been the underlying 
motive in many cases. 

S. 2752 would aid the common carrier by regulating unfair competition and it 
would also aid the contract carriers who owe their existence in business to particu- 
lar shippers who thereupon take advantage of the carriers by tightening the 
revenue life lines. 
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Carriers should not expect to obtain the benefit of monopoly without foregoing 
the advantages peculiar to nonregulated industries. To this end, the Commission 
should scrutinize the contract carrier concept. It is ridiculous for one division 
of the Commission to be judging the rates of common carriers based on estimates 
of existing traffic allocations only to have another division of the Commission 
granting contract carrier permits which have the effect of redistributing the 
available traffic in forms totally contradictory to the basis of the estimates on 
which common carrier rates are judged. 


STATEMENT OF A. J. CHRISTIANSEN, SECRETARY, NORTHERN ILLINOIS COAL 
TRADE ASSOCIATION, IN LETTER TO SENATOR Everett M. DrtrRKSEN 


SENATE BILL S, 2752 


The above bill provides for the filing of actual contract-carriers’ rates via both 
truck and barge. Under the present provisions of the act oply minimum truck- 
carrier rates are required to be filed, and we see no objection to the present method 
of handling contracts for the transportation of goods via truck carriers. This bill 
also should be killed. 


Unrrep STaTEs SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in Room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado, and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic*Land and Water Transportation. 


—$ 


(The following statements were submitted for the record following 
the conclusion of the hearings, April 9:) 


TELEGRAM From WattrerR E. MALoNeEy, PRESIDENT, AMERICAN MERCHANT 
MarRINnE INstirurTeE, New York Crry 


NEw York, N. Y., April 8, 1952. 
Senator Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


(Attention Edward R. Jelsma.) 


On behalf of its members, the American Merchant Marine Institute, Inc., 
wishes to record its opposition to 8S. 2752 and 8. 2781, now pending before your 
committee. Institute represents great majority of American Steamship com- 
panies operating oceangoing vessels, and many of these companies are now con- 
tract carriers. 58. 2752 and 8. 2781 would in effect abolish distinction between 
common and contract carriers and, without regard to basically different type 
of operation, would subject contract carriers to same degree of regulation as 
that imposed on common e¢arriers. No useful purpose would be served by such 
action, and desirable flexibility of contract-carrier operation would be lost, result- 
ing in great harm to the steamship industry. We respectfully urge your com- 
mittee to report unfavorably on both bills. 

WattTeR E. MALOoNeY, 
President, American Merchant Marine Institute, Inc. 
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STATEMENT OF DePpaRTMENT OF ComMERCE, CHARLES SAWYER, SECRETARY 


Views of the Department of Commerce concerning 8S. 2752, a bill to 
require the establishment of actual rates by contract carriers, and S. 2753, 
a bill to provide additional standards to govern the granting by the 
Interstate Commerce Commission of certain operation rights, and 
S. 2781, a bill to amend the Interstate Commerce Act in order to prohibit 
all carriers and freight forwarders subject to such act from using any 
undue or unreasonable discrimination in supplying transportation under 
such act. 


The Department of Commerce opposes enactment of all these bills. 
S. 2752, would require contract carriers by motor and by water to file schedules 
of actual rates with the Commission, and would make such rates subject to maxi- 
mum and minimum rate control in every instance. In eflect, this would result 
in closer control of contract carrier rates and practices, and would also terminate 
the confidential nature of shipper-carrier contracts now protected by sections 
220 (a) and 313 (b) of the act. Other provisions would preclude preference or 
advantage to contract carriers over any regulated common carrier, and require 
the ICC in such rate regulation to consider the effect of contract carrier rates on 
the traffic of other carriers, where now only common carriers by motor and water 
respectively are named in the act. 

The effect of requiring regulated contract carriers to file actual rates would be 
to reduce flexibility of both rates and services, which might hamper and restrict 
this type of service. Further, an express mandate to give weight to the effect of 
contract carrier rates on competitive common carriage would tend to tie contract 
carrier rates and charges to common carrier levels and thus to drive contract 
carrier traffic to private carriage in the many instances where the latter com- 
petition 1s stronger. 

This Department has frequently opposed restrictive legislation, particularly 
where the abuses involved can be controlled stricter regulation under present 
law. Inthe present case, we believe that contract-carrier invasion of the common- 
carrier field, where improper, would better be dealt with administratively, rather 
than by further legislative restrictions on the entire contract-carrier mdustry. 





LerreER From Wautrer M. W. Sprawn, CHAtRMAN, LEGISLATIVE CoMMITTER, 
INTERSTATE COMMERCE COMMISSION 
Marcu 25, 1952. 

Hon. Epwin C. Jonnson, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CuarRMANn Jonnson: Your letter of February 28, 1952, addressed 
to the chairman of the Commission and requesting comments on a bill, 8. 2752, 
introduced by Senator Bricker on behalf of himself and Senators O’Conor and 
Capehart, ‘To require the establishment of actual rates by contract carriers,” 
has been referred to our legislative committee. After careful consideration by 
that committee, I am authorized to submit the following comments on its behalf: 

This bill would amend sections 218 (a), pertaining to contract carriers by motor 
vehicle, and 306 (e), pertaining to contract carriers by water, to require that the 
actual rates of contract carriers be published in the schedules, rather than only 
the minimum rates, and provides that no change, that is no increase or reduction, 
in the published rates can be made without 30 days’ notice, instead of onlv no 
reduction as at present. 

The bill would insert the words “just and”’ before the word “reasonable’”’ where 
it first appears in the first sentence of subsection (a) of section 218 and sub- 
section (e) of section 306. The word ‘reasonable’ appears three times in each 
of those sentences and the additional words would seem to be equally applicable 
in the other places. It is suggested that paragraph (a) of sections 1 and 3 of the 
bill be amended to read as follows: 

‘““(a) inserting the words ‘just and’ before the word ‘reasonable’ wherever it 
appears in the first sentence of the subsection.” 

It is not clear what advantages would result from the changes proposed in 
paragraphs (b), (c), and (d) of sections 1 and 3 of the bill. If a contract carrier 
is to be required to publish its actual rate and there is no prohibition against 
discrimination between shippers, it would seem that it could publish different 
rates for the same service furnished to different shippers. This could apparently 
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be done only by naming the shippers to whom the rate applies. If that were 
done, it would have the effect of negativing the present provisions of the act that 
the actual contracts are not available to the public. We do not believe that the 
proposed amendments in paragraphs (b), (c), and (d) of sections 1 and 3 of the 
bill would be in furtherance of the public interest. 

Sections 2 and 4 of the bill won amend sections 218 (b) and 306 (h) to provide 
that the Commission shall consider the national transportation policy in passing 
on any contract carrier rate and that such rate shall not give any undue advantage 
or preference to the contract carrier in competition with any common carrier. 
We believe the incorporation of such a rule of rate making into sections 218 (b) 
and 306 (h) may be desirable. Under the present provisions, particularly with 
regard to contract carriers by motor vehicle, contract carrier rates have been 
sustained where they are profitable to the contract carrier, without regard to the 
rates of common carriers. This has permitted contract carriers to concentrate 
on profitable traffic at reduced rates to the disadvantage of the general transpor- 
tation system. 

We recommend that S. 2752 be not enacted in its present form. As indicated 
we do, however, favor the amendment of sections 218 (b) and 306 (h) as proposed. 

Respectfully submitted. 

WaLTeR M. W. SpLawn, 

Chairman, Le gislative Cliommiuttee. 
CHaRLEsS D. MAHAFFIE. 
Joun L. Rocers. 


STATEMENT OF CHARLES E. BLAINE & Son, TRAFFIC MANAGERS, PHOENIX, ARIZ. 


S. 2752, by amendments to section 218 (a) and (b), section 306 (e), and section 
307 (h), respecting motor contract carriers and water contract carriers, respectively, 
briefly stated, would require that they establish and observe just and reasonable 
rates and charges, whereas under the present law they are only required to estab- 
lish and observe reasonable minimum rates. Moreover, they would be required 
to publish the just and reasonable rates and to strictly adhere thereto. At present 
thev are only required to publish their minimum rates, and are left free to charge 
higher rates to the shipping publie but cannot charge less than the minimum rates 
named in their schedules. Further, the Commission is authorized by 8. 2752 to 
prescribe just and reasonable rates or charges, or Maximum and minimum, or 
maximum rates or charges for contract carriers, whereas at present the Commis- 
sion’s authority is limited to minimum rates and charges only Otherwise stated, 
S. 2752 would place the rate-making provisions governing contract carriers 
substantially on the same heats as those for common carriers by motor vehicle 
and water 

The railroads and the motor and water common e¢arriers have long complained 
that they could not ascertain the actual rates charged by contract carriers andj 
therefore, such common carriers were unable to determine the rates which they 
should publish and charge in order to meet the competition of the contract carriers. 
S. 2752 apparently is the railaroads’ and motor and water common e¢arriers’ 
attempt to definitely ascertain the actual rates charged by the motor and water 
contract carriers, so that the railroads and other common carriers can establish 
rates to meet the competition of such carriers as distinguished from making their 
rates on the basis of their respective costs plus a reasonable profit 

We will adduce evidence before the Senate Committee on Interstate and Foreign 
Commerce accordingly. 

Therefore, we recommend that our principals oppose 8. 2752 as not in the publie 
interest. 


(Norr.—The statement of Hoyt S. Haddock, executive secretary, 
CIO Maritime Committee, on S. 2752 will be found in the hearings 
on S. 2518 for April 9.) 
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DOMESTIC LAND AND WATER TRANSPORTATION 


S. 2753, a Bill To Provide Additional Standards Governing 
the Granting of Certain Operating Rights by the LCC 


[S. 2753, 82d Cong., 2d sess., by Mr. Bricker, Mr. O’Conor, and Mr. Capehart] 


A BILL To provide additional standards to govern the granting by the Interstate Commerce Commision 
of certain operating rights 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 207 (a) of the Interstate Commerce 
Act, as amended, is hereby amended by adding the following new language at 
the end thereof: 

“In determining whether the proposed service, or any part thereof, is or will 
be required by the present or future public convenience and necessity the Com- 
mission shall give due consideration, among other things, to the transportation 
service already being provided by an existing carrier or carriers subject to part I, 
part II, or part II] and to the effect which the authorization of the proposed 
service would have on such existing carrier or carriers.” 

Src. 2. Section 209 (b) of the Interstate Commerce Act, as amended, is amended 
by inserting, after the second sentence thereof, the following new language: ‘In 
determining whether the proposed operation, or any part thereof will be consistent 
with the public interest and the national transportation policy declared in this 
Act, the Commission shall give due consideration, among other things, to the 
transportation service already being provided by an existing carrier o1 carriers 
subject to part I, part II, or part [11 and to the effect which the authorization of 
such operation would have on such existing carrier or cartiers.’ 

Src. 3. Section 309 (c) of the Interstate Commerce Act, as amended, is amended 
by adding the following new language at the end thereof: 

“In determining whether the proposed service, or any part thereof, is or will 
be required by the present or future public convenience and necessity the Com- 
mission shall give due consideration, among other things, to the transportation 
service already being provided by an existing carrier or carriers subject to part I, 
part II, or part III and to the effect which the auth: rization of the proposed service 
would have on such existing carrier or carriers.”’ 

Src. 4. Section 309 (g) of the Interstate Commerce Act, as amended, is amended 
by adding the following new language at the end thereof: 

‘In determining whether the proposed operation, or any part thereof, will be 
consistent with the public interest and the national transportation policy declared 
in this Act the Commission shall give due consideration, among other things, to 
the transportation service already being provided by an existing carrier or carriers 
subject to part I, part II, or part III and to the effect which the authorization of 
such operation would have on such existing carrier or carriers.’’ 


Unirep Sratres SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, March 4, 1952 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
C. Johnson of Colorado (chairman), presiding. 

Present: Senators Johnson of Colorado, Tobey and Bricker. 

Also present: E. R. Jelsma, staff director, Subcommittee on Domes- 
tic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 
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STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Law RENCE. On bill S. 2753, the bill is clearer in intent than 
2351, but it is the same bill, really, ‘differ ently stated, and I think my 


remarks addressed to 2351 would equally apply to ‘this bill and we 
oppose it just as we do S. 2351. 

(Subsequently, the following letter and statement were received 
from Mr. Lawrence, supplementing his remarks:) 


AMERICAN TRUCKING AssoctaTIONs, INC., 
Washington, D. C., April 3, 1952. 
Mr. E. R. JEusma, 
Senate Interstate and Foreign Commerce Committee, 
Washington, D. C. 

Dear Mr. JeEutsmMa: You will recall that when I testified before the committee 
on March 4 I asked for the privilege of filing possible supplementary statements 
with respect to several bills which had just been introduced and which were not 
covered by my formal statement. 

Such a bill was 8, 2753 and it would be most appreciated if the attached state- 
ment addressed to this bill could be incorporated at the proper place in the 
Record, 

Respectfully submitted. 

JoHN V. Lawrence, Managing Director, 


STATEMENT OF JOHN V. LAWRENCE, MANAGING DirEcTOR, AMERICAN TRUCKING 
AssociaTions, INec. 


The bill S. 2753 is closely related to the bill 8S. 2351 but brings out more clearly 
the intent of the latter bill. 

For some time, the railroads of this country have been embarked upon a cam- 
paign which, if successful, would so restrict the efforts of their competitors as to 
assure the continuing prosperity of the railroads. This effort on the part of the 
rails does not, of course, concern itself with the effects which its successful cul- 
mination would have upon rail competitors, or even upon the shipping public. 

A classic illustration of this rail effort to which I refer was their filing with the 
Interstate Commerce Commission on April 26, 1950, of a petition asking that 
agency to conduct’ * * * a general investigation of the economic and 
other effects of long-haul highway transportation of freight in interstate commerce 
and the policies to be applied in developing, coordinating, and preserving the 
national transportation system contemplated by the National Transportation 
Policy and the Interstate Commerce Act * * *” 

The following excerpt from the railroad petition illustrates better than I can 
the attitude the railroads assume in assigning themselves what they consider to 
be their appropriate niche in the transportation field: 

‘These petitioners further assert that one of the most important advantages to 
the public inherent in the aforesaid system of railroads is its utility and indis- 
pensability as an instrument of national defense, and that in administering the 
Interstate Commerce Act in such a manner as to recognize and preserve that 
advantage and others it is the duty of the Commission to so control the expansion 
and development of facilities for transportation as to preserve to this essential 
means of transportation the character and volume of traffic adequate to maintain 
rolling stock, power, rights of way, and terminal and other facilities in full foree 
and vigor.” 

The quoted language, of course, bluntly informs the Commission that its duty 
under the National Transportation Policy is to so regulate the activities of rail 
competitors as to assure the well-being of the railroads. If this should result in 
bankruptey for their competitors and poorer service to the shipping public, the 
railroads apparently are not concerned. 

Under the heading ‘‘Some lessons of the war experience, 


%? 


the Commission’s 


Fifty-ninth Annual Report (1945) contains, at page 6, the following statement, 
not exactly in accord with the railroads exalted opinion of their importance to the 
national defense: 

‘All forms of transportation are needed in the defense of the Nation and in the 
waging of war. None has a prior claim in this respect, though, in terms of size 
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alone, the railroads made the greatest contribution, and, aside from air and pipe- 
line transportation, experienced the largest increase in traffic.’ 

The rail petition, ostensibly requesting a Commission investigation of long- 
haul trucking, but in reality an effort to establish their claim to regulatory protec- 
tion from the efforts of their competitors, was ultimately denied by the Commis- 
sion. But the philosophy expressed by the Commission in its decision in the 
recent P. I. E. case gives our industry every reason to fear that the railroad ples 
for maintaining the status quo in the transportation picture did not fall on entirely 
deaf ears. 

The P. I. E. case (Pacific Intermountain Express Co.—Control and Purchase— 
Keeshin Freight Lines, Inc., Docket No. MC-—-F-4401) involved the effort of a 
motor carrier operating between west coast points and Chicago and St. Louis, to 
purchase the Keeshin properties, extending generally from Minneapolis-St. Paul, 
Minn., Des Moines, Iowa, and St. Louis, to points in Northeastern States between 
Boston and Washington, D, C, 

The purchase application of P. I. E. was opposed by motor carriers, as well as 
railroad and other interests. Ordinarily, A. T. A. does not participate in proceed- 
ings in which members of our industry take opposing positions. But because the 
decision of the Commission denying the application seemed to establish a precedent 
promising untold harm to the motor-carrier industry generally, our executive 
committee directed us to intervene and seek reconsideration. Our apprehension 
was due to the fact that we believed the Commission’s decision would, in effect, 
“freeze” the operations of motor carriers at their present limits in order to foster 
and protect the railroads’ near-monopoly in the transportation of so-called long- 
haul traffic. The following language from the dissenting opinion of Commissioner 
Mahaffie expresses our sentiments very accurately: 

“These motor carriers, like the railroad protestants, are common carriers. As 
such, under the statutes we administer, they not only are permitted but are re- 
quired to compete for business. In order to sueceed, they must in the long run 
furnish a better service in relation to its cost than is elsewhere available. If they 
can do that it 1s entirely consistent with the national interest that they succeed. 
If they fail in that regard, they will not long continue in business. The theory that 
the growth of one type of carrier must be restricted lest another presently handling 
the traffic be injured, is, as I see it, not only legally unsound but is, from a trans 
portation standpoint, dangerous. If followed over the vears such a theory would 
have greatly retarded the development even of the railroads themselves, in whose 
behalf it is now invoked. It would have stifled carriage by pipeline as well as by 
barge. The transportation svstem of this country has developed to its present 
adequacy and efficiency principally as a result of the competitive struggle not only 
between individual units but also between different types of carrier. 

“Under the national transportation policy no type of carrier is to be preferred.”’ 

After quoting from the National Transportation Policy, Commissioner Ma- 
haffie continued: 

“I am unable to reconcile the decision in this proceeding with the standard 
so announced. The railroads’ evidence consisted largely of statistics showing 
trends affecting the railroad industry generally. None was introduced showing 
how any particular railroad would be adversely affected. I am not convinced 
that the substitution of our regulatory protection to the railroads in lieu of free 
competition between the two modes of transportation is in the public interest 
or that the prevention of the further natural growth of the motor-carrier industry 
through consolidation of existing operafions will materially assist the railroads 
in retaining traffic to their lines. This problem is largely one of service to the 
public, and competition is far more effective in achieving improved service than 
is regulatory protection of the status quo.” 

The Commission, on reconsideration, reaffirmed its decision in the P. I. EF. 
case, with Commissioner Mahaffie again dissenting. Commissioner Rogers dis- 
sented on other grounds. 

It may be argued that S. 2753 dees no more than place the stamp of approval 
upon the Commission’s decision in the P. I. E. case, and that its passage can 
do our industry no harm. But such an argument overlooks the very important 
fact that the Commission has a great degree of latitude in its efforts to administer 
the various provisions of the Interstate Commerce Act. What seems to it to be 
a good policy today may seem abhorrent some time hence. It is not bound to 
follow precedent in its decisions. For this reason, we can always hope the Com- 
mission will ultimately realize that it erred in the P. I. E. case to the extent that 
it established a policy of regulatory protection favoring the railroads 
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We believe that the various forms of transportation must be allowed to compete 
with each other on a service basis, and that, as Commissioner Mahaffie stated, 
the theory expounded by the Commission in the P. I. E. case “that the growth of 
one type of carrier must be restricted lest another presently handling the traffic 
be injured is * * * not only legally unsound but is, from a transportation 
standpoint, dangerous.” But S. 2753 would, in our opinion, so amend the act 
as to encourage the Commission to freeze the transportation pattern as it stands 
today and relegate the interests of competitive forms of transportation and the 
shipping public to the financial welfare of the railroads. 

Here I would like to repeat one short paragraph of the testimony which I gave 
in opposing 8. 2351 before this committee: 

“Our Nation is not static. It is dynamic in its expanding economy. Trans- 
portation, to serve the Nation adequately, cannot be static in any respect. It 
must be dynamic in every phase of its operations, and particularly in its thinking.” 

I sineerely believe that, I also sincerely believe that any freeze of the present 
transportation pattern, which S. 2753 definitely encourages, could have the most 
disastrous effects on the economy of our country in time of peace, and its defense 
in time of war. 


(Note.—On March 18, 1952, Jonathan Gibson, vice president and 
general counsel of the Atchison, Topeka & Santa Fe R. R. testified 
on 8. 2351. His statement is of interest with regard to S. 2753, and 
will be found in the hearings on 8, 2351 for March 18. 

(Nore.—The statement of William H. Ott, Jr., on behalf of the 
National Industrial Traffic League, on March 28, 1952, on the bill 
S. 2351 also concerned S. 2753, but will be found in the hearings for 
that date on S. 2351; also the statement of the Manufacturing Chem- 
ists Association, Inc., on April 4, 1952.) 


UnitTep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young of North Dakota, and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 

(The following statement was submitted for the record: ) 


STATEMENT OF GILES Morrow, Executive SECRETARY, FREIGHT FORWARDERS 
INSTITUTE 


This bill appears to have substantially the same effect as bill S. 2351, on which 
we have submitted comments, except that it amends only parts II and III of the 
act, whereas 8. 2351 amends parts I, II, and ITI. 

Our comments on bill S. 2351 would apply also to 8. 2753. 





(The statement inserted in the record today from C. E. Childe, 
representing the Mississippi Valley Association, covering S. 2351 and 
S. 2753 will be found in the hearings on 8. 2351 for April 8; as also 
will the statement filed by John J. Graham of New York City on 
the same bills and on the same day.) 
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Unrrep STraTes SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol Building, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation, 


(The following statements were inserted in the record following the 
conclusion of the hearings, April 9:) 


STATEMENT OF CHARLES SAWYER, SECRETARY, DEPARTMENT OF COMMERCE 


S. 2753, like S. 2351, would provide, in connection with ICC determination of 
now operating rights for motor and water carriers, specific direction that the 
Commission consider ‘‘the adverse effect upon and adequacy of all other types of 
transportation already providing similar services,’’ but extends application of 
such direction to contract as well as common carriers, but not to rail applications 
under part I. The Department urged in its report of April 8, 1952, that such 
change was not necessary to the objective sought, in S. 2351, and further that 
new problems of interpretation might be created. The same considerations apply 
here. 


LETTER FrRoM WALTER M. W. Spitawn, CHAIRMAN, LEGISLATIVE COMMITTEB 
INTERSTATE COMMERCE COMMISSION 
Marcu 24, 1952. 


“Hon. Epwin C. JoHNsSon, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JoHNSON: Your letter of February 28, 1952, addressed 
to the Chairman of the Commission and requesting comments on a bill, 8. 2753, 
introduced by Senator Bricker on behalf of himself and Senators O’Conor and 
Capehart, to provide additional standards to govern the granting by the Inter- 
state Commerce Commission of certain operating rights, has been referred to our 
legislative committee. After careful consideration by that committee, I am 
autherized to submit the following comments in its behalf: 

This bill proposes to add to sections 207 (a), 209 (b), 309 (c), and 309 (g) pro- 
visions specifically stating that in passing upon applications the Commission shall 
give due consideration, among other things, to the transportation service already 
being provided by an existing carrier or carriers subject to part I, II, or III, and 
to the effect which such authorization of the proposed service would have on such 
existing carrier or carriers. 

It is not clear to what extent this bill would change existing law. So far as 
motor carrier applications are concerned, this Commission generally gives con- 
sideration to the transportation service already being provided in passing on such 
applications, although new authorities have been granted in appropriate instances, 
in spite of existing service by some competing forms of transportation, because of 
the improved quality of the proposed new service. 

In Hayes Freight Lines, Inc., Extension-Ball Clay (52 M. C. C. 303, 305), the 
Commission stated: 

‘“‘As urged by applicant, we have frequently stated that the public is entitled 
to the advantages inherent in both motor and rail service, but this does not mean 
that we may ignore the basic statutory requirements and authorize the institution 
of competing motor service in every instance where only rail service is now being 
utilized, regardless of the existence of a need therefor.” 

In Pacific Intermountain Exp. Co.—Control and Purchase (57 M. C. C. 341, 380), 
the Commission applied a similar rule with respect to the approval of a transac- 
tion under section 5 in the following language: 

“In numerous proceedings under section 207, we have found that carriers 
already operating, and which have, as shown by the record here, made large 
investments to improve their services, should normally be accorded the right to 
transport all traffic which they can handle adequately, efficiently, and economi- 
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cally. We see no reason for the application of a different rule where, as here, the 
transaction proposed under section 5, if approved, would result in a new competi- 
tive service, and where there is a complete lack of evidence showing a need for 
such service.” 

In regard to the bill’s effect on water carriers, practically all regulated water 
operations are competitive with railroad service, so that it could always be argued 
and in a sense shown that a proposed water service would adversely affect existing 
service by railroad. The Commission has heretofore followed the policy that it 
may consider the economic needs of commerce and industry for a particular type 
of transportation service, and that communities and shippers are entitled to ade- 
quate service by water as well as by rail and motor. The bill would probably 
necessitate a revision in or the abandonment‘of the principles and tests heretofore 
applied in passing on water-carrier applications. 

Insofar as it applies to water carriers, the bill would seem to be somewhat in- 
consistent with the merchant marine policy set forth in the Merchant Marine 
Act, 1936, which reads in part as follows: 

“Tt is necessary for the national defense and development of its foreign and 
domestic commerce that the United States shall have a merchant marine (a) 
sufficient to carry its domestic water-borne commerce and a substantial portion 
of the water-borne export and import foreign commerce of the United States and 
to provide shipping service on all routes essential for maintaining the flow of such 
domestic and foreign water-borne commerce at all times, (b) capable of serv ing as a 
naval or military auxiliary in time of war, or national emergency * * *,” 

If the motor carrier and water carrier certificate and permit provisions are to 
be amended as ananianed in the bill, it would seem that the applicable paragraphs 
of section 1, pertaining to railroads should similarly be amended. Even if this 
is done, the bill would still have a much greater effect on motor and water carriers 
as there has been no appreciable construction of new railroad mileage for some 
decades, whereas the same is not true of new or extended services of motor and 
water carriers. It would also appear that the same consideration should be given 
to proposed unifications and policy applications under section 5, and that a similar 
provision should be added to that section. 

The bill merely requires that the Commission give consideration to existing 
service and the effect on existing carriers of granting a new authority. Just how 
much weight should be given these factors is not indicated, but it is evidently 
the intent of the sponsors of this bill to make it much more difficult for an applicant 
to obtain authority for a new or additional transportation service. 

We do not believe that this bill would be in accord with the intent and require- 
ments of the national transportation policy which provides, in part, for fair and 
impartial regulation of all modes of transportation, “so administered as to recog- 
nize and preserve the inherent advantages of each * * * all to the end of 
developing, coordinating, and preserving a national transportation system by 
water, highway, and rail * * *.,” 

We recommend that 8. 2753 be not enacted. 

tespectfully submitted. 

Wa.tTteR M. W. Sprawn, 

Chairman, Legislative Committee. 
CHarRLes D. MAHAFFIE. 
Joun L. Roaers. 


(Nore. The following statements concerning 5S. 2753 have been 
filed with other bills (as noted) on April 9: Hon. Gordon R. Clapp, 
Chairman of the Board, Tennessee Valley Authority (with S. 2743); 
Hoyt S. Haddock, executive secretary, CIO Maritime Committee 
(under 8. 2518); Frank A. Leffingwell, secretary-treasurer, Texas In- 
dustrial Traffic League (under S. 2754).) 
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S. 2754, a Bill To Amend the Long and Short Haul Provision 
of the Interstate Commerce Act 


[S. 2754, 82d Cong., 2d sess., by Mr. Bricker, Mr. O’Conor, and Mr. Capehart 


A BILL To amend the fourth section of the Interstate Commerce Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 4 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“Sec. 4. Whenever in any proceeding before the Commission under this part, 
part II, part III, or part. 1V, there is brought in issue a through rate, fare, or 
charge which exceeds the aggregate of the corresponding intermediate rates, fares, 
or charges subject to this Act, the burden of proof shall be upon the carrier to 
justify such rate, fare, or charge against any claim that it is for that 
reason unreasonable, unjustly discriminatory, unduly preferential or prejudicial 
or otherwise in violation of any of the provisions of this Act.” 


[S. 2754, 82d Cong., 2d sess.] 
AMENDMENT (IN THE NATURE OF A SUBSTITUTI 
(Submitted April 2, 1952) 


Intended to be proposed by Mr. Jounson of Colorado (by request) to the bill 
(S. 2754) to amend the fourth section of the Interstate Commerce Act, viz 
Strike out all after the enacting clause and insert in lieu thereof the following: 


That section 4 of the Interstate Commerce Act, as amended, is amended to read 
as follows 

“Sec. 4. Whenever in any proceeding before the Commission under this part, 
part II, part III, or part IV, there is brought in issue a through rate, fare, or 
charge which exceeds the aggregate of the corresponding intermediate rates, 
fares, or charges subject to this Act, or where there is brought in issue a higher 
rate, fare, or charge for transportation of passengers or of like kind of property 
for a shorter than for a longer distance over the same line or route in the same 
direction, the shorter being ineluded within the longer distance, the burde 
proof shall be upon the carrier to justify the rate, fare, or charge against any claim 
that it is for that reason unreasonable, unjustly discriminatory, unduly pref 
erential, or prejudicial or otherwise in violation of any of the provisions of this 
Act.” 


1 of 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, dD. e. Tuesday, March I 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin 
Johnson of Colorado of Colorado, presiding. 

Present: Senators Johnson of Colorado, Tobey, and Bricker. 

Also present: EK. R. Jelsma, staff director, Subcommittee on 
Domestic Land and Water Transportation, and F. J. Keenan, assistant 
clerk of the committee. 
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STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Lawrence, On S. 2754, this is a counterpart of the bill which 
Mr. Idol discussed yesterday before your committee known as 
Senate 2349, and I think the same remarks apply to it, but if the 
committee desires any further enlargement as to our opposition, 
we would like to take advantage of filing a statement. 

The CuarrMan. We would be glad to have you file a statement on 
this or anty of the other bills. 

Mr. Lawrence. We had not thought of it, but if the committee 
desires any further remarks addressed to this bill—— 

The CHAIRMAN. You are opposed to 2754, are you? 

Mr. Lawrence. Right, sir, for the same reason as on S. 2349. 


Unitrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Monday, March 10, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States ‘Capitol, Washington, D. C., Senator Edwin 
Johnson, of Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado (chairman). 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF JOSEPH G. KERR, ASSOCIATION OF AMERICAN 
RAILROADS 


Mr. Kerr. Mr. Chairman, my name is Joseph G. Kerr, 101 Mari- 
etta Street, Atlanta, Ga. 

For the past 15 years I have been chairman of Southern Freight 
Association and of its executive committee. For lesser periods I have 
served and still serve as chairman of the executive committees of 
Southern Classification Committee, Southern Passenger Association, 
and Southern Weighing and Inspection Bureau. All are organizations 
of southern railroads, each performing somewhat different functions 
for southern railroads in the field of freight and passenger traffic. 

My experience in traffic work dates from 1903, for more than 30 
years with an individual railroad, and the remainder with the United 
States Railroad Administration, 1918-20, Association of American 
Railroads, 1935-37, and the southern railroads’ organizations already 
mentioned. 

I appear here in behalf of the Association of American Railroads in 
support of S. 2754, a bill which would in large measure repeal section 
4 of the Interstate Commerce Act, and in opposition to S. 2349, a bill 
to make section 4 applicable to common carriers by motor. 

Section 4 is that part of the Interstate Commerce Act, to use the 
words found in the progress report, No. 1039, of the Senate Committee 
on Interstate and Foreign Commerce pursuant to Senate Resolution 
50, Eighty-first Congress, which provides: 


It shall be unlawful for any common carrier— 
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by rail or water— 


to charge or receive any greater compensation in the aggregate for the transpor- 
tation of passengers, or like kind of property, for a shorter than for a longer dis- 
tance over the same line or route in the same direction, the shorter being included 
within the longer distance, or to charge any greater compensation as a through 
rate than the aggregate of the intermediate rates * * *. 

I have had thorough practical experience in the operation of section 
4 since 1903 and under the various changes in the law itself as well as 
its administration by the Interstate Commerce Commission. 

As a preface to my remarks in opposition to extending the provisions 
of section 4 to common carriers by motor, I wish to again repeat a 
statement I have made many times before congressional committees 
and elsewhere, namely that I am not opposed to any form of trans- 
portation which can be economically justified—that is to say, which 
operates free of subsidy of any kind, pays its own full costs including 
fair taxes for the support of Government functions from the lowest to 
highest levels. 

‘There is a proper place for each form of transportation in our 
economy, but obviously each should compete for the available traffic 
under impartial regulation and under conditions equitable to each. 
If and when the latter is accomplished, I have no fear for the future 
of the railroad industry—-that form of transportation which is indispen- 
sable to the country’s needs in time of peace or war. If otherwise, the 
railroads may continue as a sick industry. 

I presented testimony before congressional committees in 1935, 
1936, 1937, and 1938 urging repeal of the long-and-short-haul clause 
of section 4 as follows: 

Before a subcommittee of the Committee on Interstate and Foreign 
Commerce, House of Representatives, Seventy-fourth Congress, first 
session, 1935, on H. R. 32638, H. R. 3610, H. R. 5362, and H. R. 8364; 

Before the Committee op Interstate Commerce, United States 
Senate, Seventy-fourth Congress, second session, 1936, on H. R. 3263; 

Before the Committee on Interstate and Foreign Commerce, House 
of Representatives, Seventy-fifth Congress, first session, 1937, on 
H. KR. 1668; 

Before the Committee on Interstate Commerce, United States 
Senate, Seventy-fifth Congress, third session, 1937, on S. 1356 and 
H. R. 1668. 

These hearings were covered by the following reports: 

Report No. 1560, Seventy-fourth Congress, first session, from the 
House Committee on Interstate and Foreign Commerce, dated July 22, 
1935; 

Report No. 360, Seventy-fifth Congress, first session, from the same 
House committee, dated March 8, 1937; 

Report No. 1768, Seventy-fifth Congress, third session, from the 
Senate Committee on Interstate Commerce, dated April 20, 1938, 
and report No. 1768, part 2, of same date covering minority views. 

Briefly stated, report No. 1560 of the House Committee recommend- 
ed repeal of the long-and-short-haul clause of section 4, but provided 
that in any case before the Commission where there is brought in 
issue a lower rate or charge for the transportation of like kind of 
property, for a longer than for a shorter distance over the same line or 
route in the same direction, the shorter being included within the 
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longer distance, the burden of proof shall be upon the carrier to 
justify the rate or charge for the longer distance against any claim of a 
violation of sections 1, 2, and 3 of the Interstate Commerce Act. The 
same report contained the minority views. 

This bill passed the House during the last session of the Seventy- 
fourth Congress by a standing vote of 215 to 41. 

The bill, as covered by report 360 of the House committee, was 
passed by the House by a recorded vote of 268 to 120. 

Report 1768, Seventy-fifth Congress, of the Senate committee rec- 
ommended passage of H. R. 1668, which was the bill covered by 
House committee report No. 360. Part 2 of report 1768 contained 
the minority views of three Members of the Senate committee and 
recommended against the bill. My understanding is that the bill 
was never permitted to come to a vote in the Senate. I do not want 
to be misunderstood by that statement. I do not know just exactly 
the reason. What I am trying to convey there is it did not come to 
a vote. 

Most of the testimony I and others then presented during the years 
1935 to 1938 in support of repeal of the long-and-short-haul clause is 
still pertinent. The most significant change is that the competitive 
situation of the railroads has steadily worsened chiefly because of the 
rapid increase since then of trucking by common, contract, and private 
truckers, together with failure to impartially regulate and the inequi- 
table competitive conditions, largely due to subsidies to other forms 
of transportation, under which the railroads compete—so much so 
that the railroad industry is today regarded as a sick industry. 

The time allotted does not permit me to do more than cover a few 
high points of the present situation even as it relates to our increas- 
ingly difficult competitive situation because of the operation of the 
long-and-short-haul clause. 

The progress report, No. 1039, treats briefly at page 12 with the 
long-and-short-haul clause. At page 46, the report points out that 
In the past 5 years the railroads have received a steadily declining share of the 
total freight and passenger traffic. 


It goes on to say: 


We have found, however, that the poor financial condition does not result from 
fair and free competition 


and that 


competitors of the railroads are subject to a less restrictive type of regulation or 
exempted entirely from regulation— 


and 


the railroads have been prejudiced by the subsidization of many of their com- 
petitors. 

I request that there be made a part of this record a two-page state- 
ment which is attached to my introductory statement, showing dis- 
tribution of commercial intercity freight traffic in the United States 
for each of the years 1926 to 1950, inclusive, divided as between the 
several forms of transportation, the first sheet showing ton-miles and 
the second sheet the percentage distribution. 

The Cuarrman. Do you want that inserted at this point? 

Mr. Kerr. Yes, sir. 

The Cuarrman, All right. 

(The tables referred to are as follows:) 
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Distribution of commercial intercity freight traffic in the United States } 


[Millions of ton-miles] 


| 
Steam ° 


ailroads | Rivers . 
railroads Great River Motor- | Oil pipe- | Electric Air car- 


trucks lines railroads ric 


(including akon’? and 
canals 


mail and 

express) 
1926 450, 800 83, 000 9, 542 
1927 35, 300 | . 000 . O61 
1928 39, 300 0, 000 9, 214 | 
1929 453, 400 , 000 , 661 = 3 
1930 388, 500 , 000 9, O87 | 4 517, 
1931 313, 300 5, 000 9, 233 | 153 7 417,7 
1932 237, 000 3, 000 905 | : 333 318, 
1933 52, 400 000 , 232 : 32 556 355, 
1934 272, 300 . 000 9, 423 20, ; 381 
1935 285, 700 50, 000 3, 406 y 47 5 418, 7 
1936 443, 800 , 000 », B87 8, 52 ivi 511, 817 
1937 365, 700 , 000 , S83 {2 7 559, S68 
1938 204, : 5, 000 . 743 37, 55 47 1 149, 600 
1989 338, 1: , 960 , 937 43, 55, ) 7 ] 527, 292 
1940 378, 3! . 593 412 \ 59, 277 { l 598, 544 
1941 a , 101 26, S15 63, 4! 0 l 744, 377 
1942 44, 2, 393 , 398 48, 5. 0 ; 907, G60 
1943 ; , 005 26, 306 5 b : 5 , O09, 4: 
1944 f , 620 31, 38: 47, 395 2 1. 33 O64. ‘ 
1945 9, 5s 2, 092 29, 53, f 002 
1946 - , OA: , OSI 27, 95 4, , dai 1, 027 93 877 
1947 3, 44° 415 34, 5 77 : 15 983, 
1948 = 46, 356 , 407 3, 12 S7 ( 3 , 005, 
1949 ; 533, 6 » 299 , 808 03, 55 0 rs S68, 1S4 
1950 4 596 4, 000 115, 7 300 986, 000 


! Includes intercity freight traffic by private as well as e ’ mmon carriers, except coastwise 
and intercoastal traific. 

2 United States domestic traffic only. 

3 Preliminary, subject to revision 

4 Estimated 


Source: Interstate Commerce Commission; Office of 
Board; American Trucking Associations, Inc. 


Distribution of commercial intercity freight traffic in 
i g A 


| Percentage distribution] 


Steam 

railroads Rivers 

silroad Gicene Motor- | Of vr 
(including) ,*\- ind Toto 1 pipe 


; Lakes ? trucks lines 
mail and uke Canals ruck m 


express 


192¢t 
1927 
1028 
14240 
L930 ‘ ‘ ° 

1431 d ) 7 ’ 100 
l 132 4 5 7 é 5 5 $ ‘ 10 

1933 { §.2 LOO) 
1934 . ? Y. , 100 
1935 100 
1936 y 6. & : i , 100 
1937 ‘ ‘ 3. 5 << 100 
1938 65 : 100 
1939 64 

1940 63. 
1941 64 

1942 — 71 


1943 ‘ 72 


100 
100 
100 
100 

< l 100 
1044 70. 9. 9 2. § 4.5 2.5 100 
1945 68. ; 3 5.; 100 
1946 68. ! 9, ¢ 3. 4 . 100 
1047 67. d af ( 7 100 
1948 64.° q 100 
1949 8 61. ! 4 100 
1950 4 3! 60. 10. ! 3 5 . 100 


Sah 


ke 


1 Includes intercity freight traffic by private as well as contract and common carriers, except coastwi 
and intercoastal traffic. 

2 United States domestic traffic only. 

3 Preliminary, subject to revision. 

4 Estimated. 


Source: Interstate Commerce Commission; Office of Chief of Engineers, U. S. Army; Civil Aeronautics 
Board; American Trucking Associations, Inc, 
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Mr. Kerr. While the figures are not in all instances the same as 
those appearing in taole 7 of the progress report (No. 1039) of the 
Senate committee pursuant to Senate Resolution 50 (Sist Cong.), 
the differences are not such as to materially affect the point I make. 

As this statement shows, in 1926 the steam railroads handled 77.2 
percent of the ton-miles of intercity freight which thereafter showed a 
steady decline until World War II when the railroads were called upon 
to bear the brunt of the war load, and thereafter again began to decline 
so that in 1950 rail proportion was estimated to be only 60.4 percent. 
The figures for the World War IT period only emphasize the need for a 
strong vigorous rail transportation system. 

While the Great Lakes traffic declines, the rivers and canals traffic 
substantially increased proportionately, but special note should be 
taken of the tremendous increase in the proportion of total traffic 
handled by motortrucks, the figure for 1926 being 2.8 precent while 
that for 1950 being estimated at 11.5 percent. 

A later statement of the Interstate Commerce Commission, dated 
October 12, 1951, indicates that the highway trucks (for hire and 
private) carried in 1949, 10.6 percent and in 1950, 12.4 percent of the 
total intercity freight. 

These figures showing comparisons between the rail and truck 
intercity ton-miles do not by any means tell the whole story. The 
motor carriers skim off the high-grade well-paying traffic, well illus- 
trated by the fact that in 1950, the average revenue per ton-mile of 
intercity freight of class I motor carriers was 5.162 cents as compared 
with only 1.329 cents for class I railroads. 

Speaking at a dinner on November 28, 1951, Mr. Walter Mullady, 
of Chicago, the newly elected president of American Trucking Associa 
tions, Inc., after pointing out that “highway transportation of property 
has grown amazingly in the past 35 years,”’ stated: 

Today, the industry which Mr. James headed up last year handles more than 2 
out of every 3 tons of freight moved in America. Let me make it plain that I am 
not talking about ton-miles, for the railroads haul more ton-miles than any other 
form of transport, and we have no disposition to take an iota of credit away from 
our partners in transport. What I have said, however, does not lessen the im- 
portance of the fact that our trucks in the United States are today handling more 
tons of freight than any other form of transport and have grown to that position 
in the short space of three decades * * * within the lifetime of virtually all 
of us here in this room. 


Mr. Mullady said also that the— 


over-all revenue received from shippers by the interstate carriers, comprising only 
a relatively small fraction of truck ownership, runs to $3,500,000,000. When you 
understand that the vast railroad system of this country has a freight revenue of 
around $8 billion, the comparative figure will give you some idea of the economic 
importance of truck transport. 

While I do not vouch for the accuracy of Mr. Mullady’s figures, his 
statement, together with the figures I have presented, demonstrate 
that the railroads today have nothing resembling a monopoly of 
traffic in this country and that competitive conditions have vastlv 
changed since section 4 of the Interstate Commerce Act, as amended, 
was fastened upon the railroads. In any event, the motor carrier 
industry is surely not an infant form of transportation. 

I request that there be made a part of this record a one-page state- 
ment showing postwar trends in tonnage and revenues of class A and 
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B carriers by water. This statement shows that the tons of freight 
handled by water carriers reporting to the Interstate Commerce 
Commission have substantially increased during the postwar years. 

Mr. Chairman, I would like for that statement to be included right 
there, if you consent. 

The Cuarrman. All right. It will be made a part of the record at 
that point. 

(The table referred to is as follows:) 


Postwar trends in tonnage and revenues—Carriers by water (class A and B carriers 
reporting to ICC) ! 


Total water- | Tons of reve- 
line operating nue freight 
revenues carried 


Number of 
carriers 


Freight 
revenue 


1945 ~ { $133, 2908, 863 
1946 7§ 22, 925, 078 
1947 35 , 907, 610 
1048 5 76, O19 
19Y 4 48, 891, 718 


1950 762, 806 


1 Class A and B water carriers are those having revenues in excess of $100,000 per annum. 


Sources: ICC Statement No. 521 (January 1952); Statistics of Railways in the United States 


Mr. Kerr. I request that there be made a part of this record a one- 
page statement showing “Comparative tax burdens—Class I motor 
carriers of property and class I railroads, years 1949, 1950, and 9 
months ended September 30, 1951.” 

The CuHarrman. It will be made a part of the record at this point. 


(The table referred to is as follows:) 
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Mr. Kerr. In explanation of the 9 months’ figures of 1951, I should 
say at this time complete figures for the year 1951 are not available. 

- As illustrative of the inequitable competitive conditions facing rail- 
roads, I call attention to the figures for the year 1950. 

It will be noted that all operating taxes (including gasoline taxes 
and licenses paid by class I intercity common carriers (motor) of ae 
represented but 4.3 cents per dollar of revenue, and ” at Fedreal and 
State income taxes represented 2.61 cents per dollar of revenue. The 
tax burden total was 6.91 cents per dollar of revenue. 

On the other hand, class I railroads paid taxes (other than Federal 
income) equal to 6.26 cents per dollar of revenue, and Federal income 
taxes equaled 6.35 cents, or a total tax burden of 12.61 cents per dollar 
of revenue. 

The unequal tax burden, and which reflects one of the difficulties of 
railroads competing with motortrucks, is even more striking when you 
consider that the motor carriers receive for their taxes a publicly con- 
structed and maintained highway, which property itself is free of taxa- 
tion, while the railroad furnishes and maintains its own highways and 


pays substantial taxes thereon for the support of all Government funce- 
tions. 


What the railroads seek here is not to make common carrier competi- 
tors subject to a long- and short-haul clause, but to completely elimi- 
nate that clause from part I of the Interstate Commerce Act and to 
modify the aggregates of the intermediates clause, all as proposed in 
S. 2754, thus leaving to the rail carriers the primary duty of determin- 
ing and making effective whatever rates are necessary to fairly meet 
competition and reflect the circumstances and conditions surrounding 


the movement of the particular traffic and without the necessity of 
waiting until our subsidized or other competitors have virtually strip- 
ped the traffic from the rails, and we further want to avoid having our 
revenues reduced because of any requirement under a long- and short- 
haul clause to spread the reduced rates to and from other points where 
the same competition does not exist. 

The CuarrMan. I hope you are going to show somewhere in your 
testimony just how the competitive transportation agencies take away 
business from you because of the long- and short-haul provision. 

Mr. Kerr. I hope to-do so, Mr. Chairman. 

The elimination of the long-and-short-haul clause will not in any 
way deprive the general public of any remedy now available to it for 
the correction of unjust or unreasonable rates or practices or of abuses 
or other discriminations, for we still have sections 1, 3, 15, and other 
portions of part I of the Interstate Commerce Act which authorize 
the Commission to prescribe maximum and minimum and nondis- 
criminatory rates where the railroads fail to do so, and even to suspend 
new rates for 7 months pe nding investigation as to their lawfulness. 

Repeal of the long-and-short-haul clause and modification of the 
aggregates of intermediates clause would simply remove a purely 
actif ‘ial rate-making provision from the railroads and place them on 

. parity with their competitors in competing for a fair share of the 
pes traffic. 

The CuarrMan. The other way to place them on a fair and com- 
petitive basis would be to impose this arrangement on the competitors 
would it not? 
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Mr. Kerr. I do not think so, Mr. Chairman, and I think I can 
demonstrate that a little bit later. I am devoting a chapter to tha 
very point. I think it is meaningless, even as to common carriefs 
As I will point out, your bill only proposes to put it on common 
carriers, leaving the contract carriers and the private carriers free. 

But I hope to convince you that even as to common carriers, to 
put such a clause on them would be virtually meaningless if not 
entirely meaningless. 

As before stated, motor carriers are not handicapped by a long-and- 
short-haul elause, and I do not think they should be. They are 
however, subject to substantially the same provisions of law as are 
the railroads which require motor (common carriers) rates to be just 
and reasonable and free of unjust discrimination and undue prejudice. 
The Commissior actually invokes these sections of the act to produce 
the required results, and it is difficult to understand why there should 
be any different treatment of the railroads. Surely, such radically 
different treatment is not in accordance with the national transpor- 
tation policy as declared by Congress, which requires ‘fair and 
impartial regulation”’ of carriers subject to the act. 

As was so well stated in the progress report at page 13: 

There would seem to be no real reason why, in the highly competitive field the 


national transportation industry has become, the (long-and-short-haul) clause 
should not be stricken from the act. 


In the past the claim has been made, and probably will be repeated 
here by opponents of this bill, that a repeal of section 4 and in particu- 
lar the long-and-short-haul clause will cause the rail carriers to make 
rates between competitive points on such a low basis as to drive the 
water and motor carriers out of business and will then recoup losses 
by charging higher rates than they otherwise would at interior or 
intermediate noncompetitive points. Nothing could be further from 
the truth. 

Other forms of transportation are too firmly entrenched to permit 
of anything of this kind. With the rails now handling onlv 60 percent 
of intercity freight as against 77 percent in 1926, this should be 
obvious, especially when it is considered that the railroads are the 
only carriers equipped to give a general public transportation service 
on all commodities between points which they serve. The railroads 
have no monopoly anywhere today, although it is true that they are 
called upon to handle bulk and many other commodities, usually 
low rates, between many areas which traffic is not attractive to their 
competitors. 

As was said in the progress report, at page 11: 

Where the railroad is forced by competition to fight for a fair share of the traffic, 
that is, in a competitive area, it must contend against competing carriers under 
protective regulation, while the railroad itself, in the eyes of the regulatory au- 
thorities, is in the nature of a monopoly. 

I would include within the category of “regulatory authorities” the 
long-and-short-haul clause of section 4 which so drastically and ad- 
versely operates only against railroads. 

The rail rate structure of the country has greatly changed since 
1920 when the last drastic amendment of section 4 was enacted. The 
Commission has since that time prescribed maximum single-factor 
class rates between points in most of the country and has prescribed 
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or approved rates on hundreds of commodities of various kinds. 
Through the protection of sections 1, 3, and 15 of the act, the public 
is assured of rates which are not unjust, reasonable, unjustly dis- 
criminatory or unduly prejudicial. 

The situation was well stated by the majority of the Committee 
on Interstate Commerce in Report 1768, Seventy-fifth Congress, 
third session, dated April 20, 1938, as follows: 

It is entirely clear that with the long-and-short-haul provisions eliminated from 
section 4, other provisions of the Interstate Commerce Act, as seen from the 
language and from numerous decisions of the Interstate Commerce Commission 
and the courts pertaining thereto, will afford full, adequate, and complete protec- 
tion to every person, company, firm, corporation, association, locality, port, port 
district, gateway, transit point, or any particular description of traffic against 
any unreasonable or unjustly discriminatory rate, charge, practice, or action of 
any railroad or railroads. 

The railroads could not establish or maintain from, to or between 
competitive points lower rates below normal any more than is neces- 
sary to meet the competition of competing forms, taking into account 
whatever superiority there might be in the rail service. Incidentally, 
motor service is very frequently superior to rail service. 

As already stated, it does not follow that should the long-and-short- 
haul clause be repealed and rail carriers are then permitted to meet 
their competition between competitive points as are other forms of 
transportation, that intermediate points would suffer. If railroads 
are permitted to share in the competitive traffic on a fair basis and 
without undue and needless saerifice of revenues on other traffic 
because of the operation of a long-and-short-haul clause, then what- 
ever profit, however, small, is produced from such competitive traffic 
contributed something toward the overhead burden of investment 
taxes, and operating expenses, especially those expenses not ma- 
terially affected by volume, and thereby lessens the burden otherwise 
resting upon the noncompetitive traflic of supporting the rail carriers. 

The railroads are a sick industry, largely brought about by in- 
equitable regulation, subsidization of competitors, et cetera. Thev 
have long been on a starvation diet. As indicated by the progress 
report “the pgor financial condition of the railroads does not result 
from fair and free competition” and “the competitive position of the 
railroads has been worsened by unfair regul: ation and discrimination, 
as well as by protection of its competitors’ and “the unhealthy 
financial condition of the railroads has not been caused by any lack 
of technological progress.”” With these statements I fully agree. 

If the long-and-short-haul clause is repealed and we are able to 
better compete for competitive high-grade traffic without sacrifice of 
revenues on other traffic, it would be of tremendous help. With our 
hands virtually tied behind our backs, we cannot long stand up under 
the constant shifting to the position of handlers of low-grade traffic, 
with the higher gr ades inc reasingly being diverted to competitors. 

The CHAIRMAN. Does not the competition caused by this long-and- 
short-haul clause exist between railroad companies themselves, rather 
than between railroads and other competing forms of transportation? 

Mr. Kerr. I do not think so, Mr. Chairman. 

The CHarrMAN. It is a family affair within the railroad family, i 
it not? 

Mr. Kerr. Of course, this country was built up on competition 
and railroads do compete with each other. I think they ought to 
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compete with each other. They compete with each other between 
terminal points where one line has a short route and others have 
somewhat circuitous routes. Incidentally, the short route is not 
always the best route, I think, and it has always been held to be 
proper that these lines should compete for available traffic. 

A little later I will come to a point there I make about circuitous 
limitations, ard that sometimes works against these carriers, There 
is competition between the carriers. I am very frank to admit it, 
and I think it is a good thing and a good thing for the country. 

The Cuatrman. Yes; I think it isa good thing and a good thing for 
the country. The opposition to this clause would tend to remove 
part of that competition. 

Mr. Kerr. I do not think so, Mr. Chairman. I do not see how it 
could do it to any appreciable degree. 

The Cuarrman. | do not know why a shipper should have his 
freight hauled ail over the country in order to save some rail line that 
has a monopoly on that particular haul when there is a shorter and 
less expensive way to have it hauled. 

Mr. Kerr. In general 1 would agree with you, but [ do not think 
that is true, as I will show a littie bit later, the various Government 
agencies have themselves to determine what is the average circuity in 
this country. {t runs according to who made it and at the time it w as 
made. It runs from 10 to 15 percent, I think probably 12 percent 
or a little over. 

So when you go much beyond that, the shipments that move by 
these what I call unduly circuitous routes are few and far between. 
The carriers themselves. speaking rather broadly, are able to take 
care of that by their own routing restrictions and the tariffs, 

[ hope to touch on that point a little bit later, if I may. 

While T have dealt with the constantly increasing diversion of 
freight, chiefly, but not entirely, of high-grade traffic, to other forms 
of land or water transportation, I wish to briefly call attention to 
other inequities under the operation of the long-and-short-haul clause. 

Except for some short hauls. some river and a considerable amount 
of bulk traffic on the Great Lakes, coal is pretty well tied to the rails 
in whole or in part. It meets intense competition with natural] cas 
avd fuel oil in the production of power. Natural gas lines now serve 
a large section of the country and fuel oil moves ip large quantities by 
pipeline, ocean tankers, and barge to many sections. This competi- 
tion has reached serious proportions—-serious to coal producers and 
railroads. 

In some cases, the Commission has granted relief from the long-and- 
short-haul clause but only after costlv delays and presentation of most 
convincing evidence. Railroads ought to be free to promptly and 
fairly meet this competition where they find it on rates Which pay 
some profit above out-of-pocket costs. and thereby lessen the burden 
upon other traffic, without sacrificing revenues by alw ays having to 

reduce the reasonable rates at intermediate points where the same 
competition does not exist. 


Let me give you a concrete case. as is well-known, there are very 
large paper and pulp mills located along the South Atlantic coast and 
also along the Gulf coast. Usually they are on deep water. If they 
are not on deep water they are very close to deep water, but most of 
them are on deep water, 
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F They are in a position to draw in fuel oil by tanker or barge to be 
used for power, Fine coal is also used to produce power at these 
plants. Usually almost invariably they are able to switch over on a 
few hours’ notice from oil to coal. Based ona B. t. u. basis, you can 
see that the price of coal must be in line with the price of oil. Other- 
wise, one or the other is out. 

We have made quite a number of rates on fine coal for that purpose 
which equalized as best as can be equalized the cost of fuel oil i 
producing power. Of course we still use the B. t. u. basis. 

After a good deal of delay, we have been able in some cases to get 
long-and-short-haul relief from the Interstate Commerce Commission, 
but that is the kind of competition that we run up against. It does 
not exist anywhere else except at these tidewater plants, and if we are 
going to have to apply those rates back to the maximum, with quite 

lot of other rates where competition does not exist, we have got to 
we igh the consequences. 

In many cases we would be better off without that track to the ports, 
although it does yield some measure of profit. 

Pipeline transportation of petroleum products is usually genuinely 
cheap between points served by pipelines. The same thing is true 
of ocean tankers. It is a competition which the rails find it difficult 
to meet with rates which yield some profit, but there are many situa- 
tions where the rails could establish rates yielding some measure of 
profit such as movements of petroleum products between points which 
involve a combination of pipeline and truck transportation or the 
transportation of petroleum products from a non-pipe-line-served 
origin to a point on or adjacent to a pipe line, provided compe titive 
rates so established by the railroads do not have to be observed : 
maximum at intermediate points where the same competition an 
not exist. 

I should add right here that the motor carriers handling petroleum 
products by truck and the wegen dance’ trucks are not faced 
with any such situation as we are—that is, the long-and-short-haul 


a 
clause. They can meet the competition as a y find it and on a basis 
which they find necessary to enable them to successfully move the 
traffic. I take up next the equidistant clause. 

While the 1920 change in section 4 contained the so-called equidis- 
tant rule providing that if a circuitous rail line or route is, because of 
such circuity, granted authority (bv the ICC) to meet the charges of 
a more direct line or route to and from competitive points and to 
maintain higher charges to or from intermediate points, the authority 
shall not include intermediate points as to which the haul of the 
petitioning line or route is not lorger than that of the direct line or 
route between the competitive points. Congress in 1940, probably 
as the result of the hearings during the years 1935-38, eliminated this 
clause; however, this removal was practically meaningless because the 
Commission, with relatively few exceptions, has continued throughout 
the years to make its fourth-section relief orders subject to the same 
equidistant clause. 

This simply means that generally railroads whe no they undertake to 
meet the rates of their subsidized competitors between points where 
such carriers have cut under the charges of the rails, the latter, mean- 
ing the rails, must carefully weigh the consequences from a revenue 
standpoint of the reductions to and from the intermediate points on 
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all routes, both direct and circuitous, brought about by observance 
of an equidistant clause. 

In other words, they must determine if the net revenue from the 
traffic retained or regained between the competitive points will more 
than offset the revenue losses from the reductions on the noncompeti- 
tive traffic at the intermediate points. In many instances, the rails 
are forced to forego participation in the competitive traffic. 

The tragic part of this situation is that the railroads’ competitors 
are as a practical matter under no similar compulsion. The motor 
carriers have no long-and-short-haut clause at ali to contend with, 
let alone an equidistant rule. They are free to adjust their rates at 
will, subject only to other provisions of the Interstate Commerce Act 
that rates shau be just and reasonabie and free from unjust discrimi- 
nation and undue prejudice, which provisions are aiso appiicable to 
railroads. While common carriers by water are subject to a long- 
and-short-haul clause, it is virtually meaningless because they gen- 
erally serve only a few and usually large terminal points. 

Time does not permit me to more than briefly touch upon another 
but important aspect of the long-and-short-haul clause. It is the 
problem created from the standpoint of the tariff user. 

I want to say right here that this question of completion tariffs 
has reached the point where the railroads in this country have specially 
organized for it with the assistance of a rather large committee from 
the National Industrial Tariffic League and were promised assistance 
from the Interstate Commerce Commission. We have created an 
organization which at this time is costing us approximately $100,000 
per annum, and the purpose of which is to find ways and means of 
simplving these tariffs which I am frank to admit are not what they 
should be. 

But many of the things that go to make up these complicated and 
difficult tariffs to inte rpret are not of our making, and one of the chief 
causes is the operation of the long-and-short-haul clause as it is 
administered by the Commission. 

The long-and-short-haul clause prohibits a rate at an intermediate 
point higher than the rate to (or from) a more distant point, but con- 
fers authority upon the Commission to waive the prohibition in whole 
or in part, in “special cases’? but only when the lower rate to (or from) 
the more distant point is ‘‘reasonably compensatory” for the service 
performed. The railroads are not left free to determine for themselves 
what rates are reasonably compensatory. 

As is well known, there are usually more than one good rail service 
route between origin and destination—frequently many such routes 
for the longer hauls. The longer the hauls, the greater is the number 
of routes. These longer routes are of varying degrees of circuity. 
This part of section 4 and its administration by the Commission pose 
problems of major significance in the making and using of our rail 
tariffs, not encountered by any other form of transportation. 

The Commission generally requires, subject to few exceptions, that 
if the circuitous rail routes meet the rates of the direct rail routes, then 
routes beyond prescribed percentages of circuity are not granted 
fourth section relief. They are thus eliminated from participation. 
The Commission’s actions in prescribing circuity limitation: stems 
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from its conception of its duty in enforcing the statutory admonition 
against 


the establishment of any charge to or from the more distant point that is not 
reasonably compensatory for the service performed; * * * 

Carriers participating in a given rate or rates usually are able to 
agree among themselves the routes via which rates will or will not 
apply. They are thus able to keep the application of rates so far as 
concerns routes within reasonable bounds. It is not a difficult task 
to publish such routing in rate tariffs. 

Our trouble from both the railroad and shipper standpoint is that 
the Commission substitutes its judgment under its conception of the 
law for that of the railroads in limiting the circuitous application of 
rates and which is done by formula rather than application of facts 
to each case. Such route circuity limitations imposed by the Com- 
mission can only be published generally by resort to costly and com- 
plicated tariff (pricing) procedures. 

A concrete but not unusual case is found in connection with rates on 
lumber between southeastern and southwestern territories, which for 
many years were maintained under general (wide-open) long-and- 
short-haul relief afforded by applications filed pursuant to the 1910 
amendment of section 4. On November 21, 1931, the Commission 
by order denied this relief. This made necessary a general or com- 
plete revision of this rate structure and required numerous conferences 
between the carriers and also with affected shippers in order to recon- 
cile diverse interests. 

By 1943 suitable rate structures had been mapped out and on Sep- 
tember 3, 1943, the railroads submitted application for fourth section 
relief to the end that rates might be applied via all reasonable routes. 
Inasmuch as carriers and shippers were in complete harmony, it is 
not surprising that no interest protested the granting of the relief 
sought. 

Six months later the Commission gave its tentative approval to the 
proposed rate structure by an order ‘affording temporary relief for the 
circuitous routes and the work of preparing two large tariffs began. 
They were filed in April 1945 and became effective May 31, 1945. I 
would like to interpolate there, Mr. Chairman, this rather large tariff 
applying on lumber and articles from the Southeast to the Southwest 
did not permit the traffic to be handled all around the country. It 
provided the gateways through which that traffic would move and 
they were all Mississippi River gateways. Usually a gateway down 
into south Texas would apply only through New Orleans, Vic ksburg, 
or in some cases Memphis. 

In the upper part of the Southwest, of course, there were more gate- 
ways. So to answer the question you raised a while ago, the carriers 
themselves had taken steps in this particular case to see that the traffic 
did not move all around these circuitous and wasteful routes. 

In some cases you had routing up to the gateways and routing 
beyond the gateways which kept it within reasonable bounds both 
east and west of the Mississippi River gateways 

Traffic moved freely thereunder and the modest section of the tariffs 
covering routing provisions proved entirely satisfactory to carriers and 
shippers, and suited their mutual conveniences. 
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On March 14, 1947, the Commission handed down its formal report 
in which it found no fault with the rate structure, but out of fear of the 
vague possibility that some of the routes authorized might return less 
than “reasonably compensatory” earnings, prescribed terms of maxi- 
mum routing circuity as follows: I would like to read this because it 
only emphasizes how complieated these things became by reason of 
these orders which require circuity limitations: 

(3) That the relief authorized herein shall not apply to circuitous lines or routes 
when the distances over the short tariff lines or routes are as shown in column 1 
below and the distances over the circuitous lines or routes exceed those shown 
opposite in column 2 below, except that where the short-line distance is 160 miles 
or more, relief shall apply to lines or routes that are not more than 60 percent 
circuitous in connection with rates which yield revenue of not less than 6 mills per 
ton per mile, based on rates in effect prior to the increases authorized in 1946, for 
the actual distances over such lines or routes: 


Column 1 Column 2: 
150 miles and less 170 percent of column 1 
151 to 170 miles 255 miles 
171 to 1,000 miles 150 percent of column 1 
1,001 to 1,125 miles 1,500 miles 
Over 1,125 miles 13314 percent of column 1 


(Extracted from p. 232 of vol. 268, I. C. C. 


Here we have a combination of mileage and revenue limitations. 

This brought about numerous conferences, travel expense, and con- 
sumption of man-hours to translate the Commission’s requirements 
into tariff routing provisions, and issuance of new tariffs of much 
greater size at heavy expense. 

The west-bound routing provisions to comply with the Commis- 
sion’s order, were published in a tariff supplement containing 351 
pages, of which 340 pages were directly attributable to the fourth 
section order. I do not want it, of course, to be made a part of the 
record, but I want to exhibit to you what it took on the part of my 
office to comply with that particular circuity limitations order of the 
Interstate Commerce Commission. I want to be fair about it. This 
supplement contains 351 pages but 340 pages were directly attribut- 
able to the fourth section order. 

The CHarrmMan. We will be glad to have that in our files, but not in 
the record. Do you want to leave it with us? 

Mr. Kerr. I would like to leave it with you. There is a memo- 
randum attached to it from one of my staff indicating what steps are 
necessary to check the application of rates, using Jacksonville, Fla., as 
an origin and Dallas, Tex., as the destination, I think it would be 
interesting to you. 

It cost southern lines approximately $12,000 to compile and print 
that tariff, making due allowance for matter not directly related to the 
order. The east-bound routing required 128 pages more than the 47 
pages of routing in the prior tariff. It is impossible to now estimate 
the heavy costs of clerical expenses incurred by the individual roads, 
which I am certain very, very far exceeded this item of $12,000 which 
I mentioned. 

Here we have a case where from 1910 to May 14, 1951, lumber 
traffic freely moved between the Southeast and Southwest over 
reasonable routes determined by the carriers and without, so far as 
we have ever heard, any complaint from anyone. In other words, the 
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tariffs were free from such complicated routing provisions as were 
eventually required by the Commission’s fourth section order. 

What has happened? Not only have we very complicated tariffs 
containing these lumber rates, but now the tariff user must in each 
case determine that the distance over his selected route does not exceed 
the maximum distance stated between each of the origin and destina- 
tion groups. If it does, the application of the rate is destroyed. I am 
putting this in, gentlemen, to show you the steps because you will 
probably have the same difficulty reading that tariff that I have up 
there as I have myself. I usually have to get somebody in to tell me 
how to take the steps, although I have been in this work for ne arly 50 
years. 

Using the routing provisions of the westbound tariff, for example, 
the user will proceed: First, with a tentative selection of his preferred 
river city gateway; next, the tentative selection of his preferred 
routes to and beyond the gateway; next he must consult another 
publication for the distance from his shipping point to the gateway; 
next he will develop from another section of the lumber tariff the 
distance via his preferred route from the gateway to his destination; 
then he will combine the two distances and consult another section 
of the lumber tariff to find out whether the total distance over his 
selected route exceeds the maximum distance authorized by the 
Commission’s circuity formula. If it does not, he can stop here; if 
it does, he must tentatively select another route and start the same 
process over again. 

Computation time per rate is increased, easily, five-fold over the 
more simple statement of routing data published initially, and which 
was in the main tariff to which this supplement’ was issued, was in 
effect 4% vears without a complaint from anybody. 

Wholly aside from speed, the inevitable complexity in thy mass of 
matter provides a prolific source of error. Short routes are not 
always the best service routes. The needs of commercial shippers 
usually require many open routes. Circuitous routes are entitled to 
participate in the available traffic provided they can make some 
profit. They are the best judges of this. 

Various tests have been made by the Government authorities to 
ascertain the average circuity of routing of actual shipments. These 
tests developed average figures from 10 to 15 percent—probably 12 
to 14 percent would be reasonably accurate. 

It is estimated that 99 percent or more of the traffic moves well 
within the maximum circuity limits prescribed by the Commission, 
so that we are forced to conclude that the whole elaborate scheme 
of prescription of maximum circuity limitations is conceived for the 
rare or occasional shipment which might by accident or unusual 
circumstances move over a longer route. The below-cost return on 
such an occasional shipment makes an insignificant impression on 
the carriers’ balance sheet when compared with the enormous expense 
of working out, publishing, and interpreting the terms of circuity 
orders. The time of the Commission, the carriers, and shippers should 
be devoted to better and necessary services. 

S. 2754, if enacted, will have the effect of placing the burden of 
proof upon the carrier to justify a through rate, fare, or charge which 
exceeds the aggregate of corresponding ir ermediate rates, fares, or 
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charges, against any claim that is for that reason unreasonable, 
unjustly dise ‘riminatory, unduly preferential or prejudicial, or other- 
wise in violation of any of the provisions of the act 

In our rate structures we have progressed from the period long 
ago when through rates for joint line movements were computed by 
adding together the separate local rates of each participating carrier 
to the point that through joint rates are now published between 
virtually all stations in the United States. 

Formerly rates on traffic moving interterritorially between points 
in the several territories, that is, West and South, for example, were 
largely constructed on the basis of rates to or from the border gateways 
and to a considerable extent the different factors were governed by 
different classifications. Both classification ratings and class-rate 
levels within the several territories differed widely. Effective May 
30, 1952, we will have a uniform classification of freight within the 
United States and a uniform scale of class rates east of the Roc ‘ky 
Mountains. That is, if the rates are not suspended by the Commission. 

The through class structure between the South and North ef- 
fectuated in 1928 in compliance with the Commission’s order in docket 
13494 was the first major interterritorial class-rate structure to be 
established, but this was very shortly followed by orders of the Com- 
mission requiring somewhat similar through rates from, to and_ be- 
tween points in other territories, bit nevertheless the varying classi- 
fications and rate levels within territories continued to prevail so that 
it was not infrequent that combinations over border and other points 
would make less than the joint through rates. 

Generally speaking, the Commission by a general rule permitted the 
carriers to carry a rule or rules in their tariffs providing for the appli- 
cation as maximum of such combination rates via routes over which 
the lower aggregate of intermediate rates were applicable. In most 
instances this is in the form of a holding-out rule, under which 
carriers promise to publish through rates equal to the combinations 
when attention is called to such situations and pay reparation on past 
shipments. 

When truck competition became a strong factor in rate making in 
the early 1930's, and which has continued with increasing vigor to 
affect the rail-rate structure, the so-called aggregate of intermediate 
rule became more and more burdensome to the rail carriers and also 
to shippers in trying to ascertain the lowest possible rate from origin 
to destination. In other words, as particular rates and bodies of rates 
were reduced to subnormal levels in an effort to meet motor-carrier 
competition, opportunities for computing combinations (sometimes 
on obscure points) that totaled less than published through rates 
increased markedly. ‘The published through rate, which has his- 
torically been the legal rate, beeame merely the starting point of the 
tariff user in his search for the going or applicable rate under the new 
scheme of things. 

When a carrier establishes a just and reasonable rate on a given 
commodity from a given origin to a given destination, it ought not to 
be held to be prima facie unreasonable merely because it is possible 
to combine two other rates established under substantially dissimilar 
circumstances and conditions and thereby determine upon a rate 
which is less than the just and reasonable rate from origin to destina- 
tion. These rates which go to make up the lower combinations are 


nate 
etwee 
In « 
stricke 
the dis 
This is 
treme! 
operat 
It v 
rates 
higher 
challe 
throu 
rate is 
as the 
I sk 
catior 
error- 
1 te 
vehic 
Th 
you ¢ 
the rs 
Mi 
Th 
Mi 
Th 
Mi 
like | 
year 
mot« 
in it: 
grad 
oper 
W 
han 
here 


mov 
fron 
par 
do | 
the 
or ¢ 

1 
peo 
can 
low 

S 
we 
tra 





DOMESTIC LAND AND WATER TRANSPORTATION 1607 


generally subnormal, tailored to fit particular situations entirely local 
between the points where they apply. 

In our opinion the aggregate of intermediate clause should be 
stricken from the fourth section and such matters disposed of within 
the discretion of the regulatory agency under other sections of the act. 
This is the only way we will ever emerge from the uncertainty and the 
tremendous burden of the tariff complexity borne by tariff users in 
operating under the present system. 

It would result in the integrity of published single factor through 
rates being restored and should the unreasonableness of any rate 
higher than a combination employing subnormal rates as factors be 
challenged by complaint, then the carriers would have an opportunity 
through assuming the burden of proof of showing that the through 
rate is not in violation of any section of the act instead of bei ing fac ed, 
as they are now, with an inflexible rule-of-thumb provision. 

I should add here that tariff rules providing for the alternate appli- 
cation of lower combinations are by far the most time-consuming and 
error-producing aspects of rate tariff complexities. 

1 take up next the proposal to extend to eee carriers by motor 
vehicle the long-and-short-haul provisions, S. 2349. 

The CHarrMan. Before you go to that point, I would like to ask 
you one question. Do you regard this matter as very important to 
the railroads? 

Mr. Kerr. The long-and-short-term-haul clause? 

The CHarrMan. Yes. 

Mr. Kerr. Yes, sir, very, very important. 

The CuarrMan. It is one of the vital things? 

Mr. Kerr. I think it is one of the vital things; yes, sir. I would 
like to elaborate a little bit. As 1 have pointed out, we are noticing 
year by year an increasing diversion of the total volume of traffic to 
motor carriers and to a considerable extent to water carriers. That 
in itself would be bad enough, but for the most part it is this high- 
grade traffic that we must have in order to come through and pay our 
operating expenses, taxes, and so forth. 

We cannot be permitted safely to reach that point where we are 
handlers of low-grade, low-paying traffic. As I have pointed out 
here as to our motor competitors, they are getting roughly about 
four times as much per ton-mile as we get on the traffic they handle. 

The reason for it is that they are stripping the territory everywhere 
of the high-grade traffic, and that high-grade traffic, by the way, 
moves between terminal points, larger points as a rule, or it may move 
from some smaller point that produces a great volume of traffic like 
paper, but that in turn moves to the larger points. 

They do not care anything about the intermediate terrtiorv. They 
do not care anything about any other kind of discrimination under 
the act, because usually those carriers do not operate territory-wide 
or country-wide. 

It is very much like an oceangoing ship. It must have what the 
people in the shipping trade call a certain amount of top cargo. They 
cannot make a living if they are going to handle all low-grade stuff, 
low-paying stuff, bottom stuff. 

So our traffic must be diversified. As I repeat to you, year by year 
we are seeing an increasing amount of that high grade, well-paying 
traffic, traffic that can well pay higher rates, diverted to our truck 
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competitors. There is a very considerable volume, as you know, of 
the other kinds of traffic, it is probably not as high grade, being 
diverted almost day by day to barge lines on the mterior rivers, for 
example, all subsidized. 

I think I have shown to this committee in past years that the 
subsidies are so great on the Ohio and Mississippi Rivers and certainly 
even greater on the Tennessee River and on the Illinois River, that 
when you add those subsidies to the rates these barge line operators 
charge, the total charge is far in excess of the rail charges between 
the same points. 

The CuHarrMan. Your argument is that you cannot meet that 
competition at those points, at those very specific points, because if 
you do you will have to reduce your rates to all intermediate points. 
That is, you would have to reduce rates to a dozen points in order to 
take care of one point that was extremely competitive. 

Mr. Kerr. That is correct, sir. The sacrifice is just too great. 
There are many cases in our day-to-day operations where we have to 
give up any thought of meeting the strongest kind of competition 
which we face with our competitors because we cannot afford the 
sacrifice. In other words, the sacrifice is too great. We are better 
off without that particular traffic. 

You see all the motor carrier has to do is to come in and cut under 
us—there are just scores of cases where they are doing it with the 
Government traffic, just enough to cut under our charges and get the 
traffic. 

The CaarrMan. Then your other argument is that this long-and- 
short-haul provision would not touch the water carriers, it would not 
touch the contract carriers, it would not touch the private carriers, it 
could only touch the relatively few competitors, the common carriers 
in the trucking industrv? 

Mr. Kerr. That is correct, and I am just about to show you that 
that does not mean a thing in the world. 

The CHarrMan. Now I want to ask you one other question before 
we leave this section. To what extent—I do not know how to describe 
it other than to call it phantom haulings—for instance, we will say 
there is a line A, B, and C, and A is one terminus where the freight 
originates, and C is one of these competing gateways, and B is an 
intermediate point. We will make it very simple—on one railroad, 
one line, the line runs from A to C through B. The freight is hauled 
from A to B, but the tariff is charged from A to C and from C back to 
B, although the freight is never hauled between B and C. 

Do I make myself clear? 

Mr. Kerr. Yes, sir. I think you have reference probably to the 
transcontinental situation that existed a good many years ago. 

The CHatrMAN. I call that a phantom hauling charge because the 
freight never traveled over that distance at all. 

Mr. Kerr. That is correct, and to some extent that would be true 
if the long-and-short-haul clause was eliminated from the railroads, 
because if the competition beyond our control justifies us in meeting 
a rate of some competitor from A to C, the further distant point, we 
ought to get some profit out of it. We have not hurt C because 
otherwise the traffic would move around C, the intermediate point by 
water, or it would be handled by truck which contributes nothing to C. 

The CHarRMAN. You mean you have not hurt B. 
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Mr. Kerr. Well, it all depends on whether you want to use B as an 
intermediate point or C. 

The CHarrmMan. Well, I am calling B the intermediate point. 

Mr. Kerr. Well, then, I do not think we have hurt B. We go back 
years ago to the transcontinental situation, where we did make lower 
rates—we would take on iron and steel for example, from Pittsburgh 
to the Pacific coast, not to meet the competition of all water trans- 
portation from Sparrows Point, Md., or nearby Bethlehem, Pa., but 
to meet roughly the rate available from Pittsburgh to the Atlantic 
coast and then by water around the Pacific coast. 

We did not in years past observe that as maximum at a point 
intermediate. That is what you mean by phantom. 

The CHarrmMan. That is exactly what I mean. 

Mr. Kerr. We say that could not possibly hurt B because it enabled 
the railroads to handle that traffic to the Pacific coast, which, if they 
had not met that competition, they would not handle at all. Take 
your own State of Colorado. If you will remember that we also made 
rates from Chicago and from Minocqua, Colo., to the Pacific coast, 
which were lower, somewhat lower, than the rates to some inter- 
mediate points. But there again it was in order to put Chicago, 
Minocqua, Kansas City in a position to meet competition of the mills 
located on or adjacent to the Atlantic seaboard who had their own 
water transportation, or at least had water transportation around. 

It was a whole lot better, I think, for the intermediate territory to 
see the railroads handling that traffic through that intermediate point, 
making some profit out of it so they can pay taxes, so they can create 
a certain amount of additional employment. ‘That could not pos- 
siblv hurt the intermediate point, but it would have hurt the inter- 
mediate a if the railroads had been deprived of that traffic. 

I use suga I thought you were going to mention sugar a while 
ago. Sugar is produced in volume in your State and various other 
Western States, and also in California, also on the coast, raw sugar 
that is produced in Hawaii. I think it is still produced in Hawaii 
and brought to the coast for refining. 

The great competition there is with sugar remmenien: located,’ we 
will say, in the New Orleans area and in the Baltimore, Philadelphia, 
and New York areas, who have all water transportation available to 
them to a point like Chicago and to a certain extent to St. Louis—at 
least from the Gulf. 

There is where this sugar meets its greatest competition in this 
middle western section. Your beet sugar must compete with the 
cane sugar, as you well know. It usually commands a little lesser 
pric e. 

If your sugar from Colorado and Wyoming and Utah and Cali- 
fornia is going to compete in those great markets like Chicago, St. 
Louise and other points in that general area, they have got to meet 
the prices fixed at New Orleans and in the refineries on the eastern 
seaboard. I do not care what kind of price fixing it is, that is the 
competition. 

They can absorb so much, and beyond that they have to get out. 
After a good deal of effort, as the record will show in these old hear- 
ings, we did succeed in getting from the Interstate Commerce Com- 
mission some long-and-short-haul relief to meet that competition. 
There was also all-water competition from the Pacific coast around 
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through the Panama Canal and up the Mississippi River. When one 
of those rates changed we automatically changed the rates in the 
West. 

They do not have to apply to this intermediate point where the 
same competition does not exist, with sugar produced on the Atlantic 
seaboard and the Gulf. 

Have I made myself clear, Mr. Chairman? 

The Cuarrman. Yes. You have made yourself clear. 

Mr. Kerr. It is a rather complicated question. 

The Cuarrman. I think I understand your position very well. I 
am just wondering now if there could be some substitute language for 
the long-and-short-haul clause which would permit competitive rates 
and not permit arbitrary long hauls which would be competitive be- 
tween the railroads themselves. 

That is, allow competition between railroads and their competitors, 
but not to take care of the competition between competing railroads. 

Mr. Kerr. That competition between competing railroads worries 
me a little bit. If you are talking about competing railroads between 
the same points, that is one thing. But if you talk about competing 
railroads serving one area of production with railroads serving a com- 
petitive area of production, that is another thing. I am from the 
South, as you know. It has always been our position that we should 
make rates on commodities that are produced in the South where the 
same commodities are produced in the East, that we snould be per- 
mitted to make rates that will be generally close to a mild comparative 
with the rates between the eastern points. Our views, by the way, 
finally prevailed on a number of commodities before the Interstate 
Commerce Commission. 

That is rather water over the dam, because I think you will find 
that shortly after June 1, next, rates are rapidly going on a mile for 
mile basis east of the Mississippi River and that is all I am talking 
about. 

That is water over the dam. Now as to these competing railroads 
between the same points, there has been a lot said about that, Mr. 
Chairman, in the past, and I do not think there is much to it. As I 
say, the Commission generally gives us these circuitous limitations, 
which are a terrific burden to put in tariffs. I will bet you there is 
not one-tenth of 1 percent of the total number of shipments ever moved 
beyond those limits. We would be beiter off to handle that shipment 
or those few shipments for nothing than to have to go to this expense 
and to worry the shipper and the railroad agents and the contracting 
officers and their clerks with these circuitous limitations which take 
an untold amount of time to get in there 

We are better off handling them for nothing. We can take care 
of those things. Railroads as a rule are not routing their business 
all around the country; that is, deliberately indulging in these cycuit- 
ous routes. 

You take our class rates applicable between the Southwest and also 
between the upper part of the West, what we cali W. T. L. territory, 
and the South, we have no circuitous limitations. The Commission 
has never gotten around yet to prescribing circuity limitations in 
connection with those rates, and they have been operating for years 
and years. Who complains? We do not hear any complaint about 
them. 
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The CuatrMan. I would agree with you if there were not some closed 
gateways. If the gateways were open so that the shipper could ship 
his produce, his commodity, where he wanted to, it would be all right. 
But we do not have that condition everywhere. 

Mr. Kerr. Well, our gateways are pretty well free all over the 
country, | think. There are some restrictions. 

The CuarrMan. Not quite so free as they should be. 

Mr. Kerr. It seems to me you are taking the other side of the 
argument now, that they ought to be more liberal. 

The Cuarrman. I am taking the argument that the shipper ought 
to be able to say where his fr eight should go and where it should move 
and over what lines it should move. As a matter of fact, we have to 
take an interest in the shipper in all of these matters. 

Mr. Kerr. | think the shipper, Mr. Chairman, has a very vital 
interest in this matter, m the matter of routing. He has a right to 
route under the law, and it is to his interest to have a great variety 
of routes available. There are several reasons for that, and it is 
especially true on vegetables, fruits, and vegetables, other perishable 
freight. He does not always know where his business is going, or he 
may have a shipment rejected at some point, or it would be held at 
the mercy of that particular consignee, the first consignee. And if 
he did not have the option of re shipping that on the basis of a through 
rate—it may be a somewhat circuitous route—as I say, it would be 
at the mercy so far as price is concerned of that first consignee. 

Then again we havé these cars that are billed to a point, intermedi- 
ate point, to complete loading or to an intermediate point to partially 
unload. Those are valuable things for the shipper, and it is important 
that he has a number of routes. 

Then we come into various kinds of transit operations. I talked 
about lumber. It has become quite the practice to store large volumes 
of lumber at strategic pots and reship in mixed carloads out. Out 
in vour territory a great deal of lumber is drawn from the Pacific 
coast into Missouri River cities and Mississippi River cities for man- 
ufacturing into millwork. That kind of thing requires a great variety 
of routes. 

I quite agree with vour last statement that vou do need a variety 
of routes. The needs of the country need the routes. 

The CuarrMan. Yes; we would have them if the gateways were 
open. That is the point I am making. I say if the gateways were 
open, I would not see so much objection to the removal of the long- 
and-short-haul provision. 

Mr. Kerr. I think, generally speaking, Mr. Chairman, you will 
find them open. But under the present long-and-short -haul clause 
the tendency is to close some routes that ought to be open. 

The CuarrMan. All right; you may go ahead. 
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Unirep States SENATE, 
ComMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Thursday, March 27, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson, of Colorado (chairman), presiding. 

Present: Senators Johnson of Colorado (chairman) and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF WILMER A. HILL, REPRESENTING THE UNITED 
FRESH FRUIT AND VEGETABLE ASSOCIATION 


Mr. Hixu. Our association [the United Fresh Fruit and Vegetable 
Association] makes no representations in respect to the propose ‘dre peal 
of the long-and-short-haul clause of section 4 of the act, but it is 
strongly opposed to the proposed substitution in respect to the 
aggregate of the intermediate rates or charges. 

We are fearful that the substitute language proposed in 8. 2754 
will be regarded by the rail carriers as an open invitation to oppose 
every effort by a shipper to obtain the benefit of the aggregate of the 
intermediate rates. And our fears are confirmed by the statement to 
this committee by Mr. Joseph G. Kerr, appearing in behalf of the 
railroads generally; Mr. Kerr would strike the aggregate-of-the- 
intermediates clause from section 4 of the act and would thereby 
restore what he is pleased to call the integrity of the published single- 
factor through rates. 

But that restoration would be accomplished at heavy expense to 
the shippers. As section 4 now reads, the rail carrier is expressly 
forbidden “to charge any greater compensation as a through rate 
than the aggregate of the intermediate rates,’ with the right, however, 
to apply to the Commission for relief from the operation of section 4. 

Prior to the enactment of the aggregate-of-the-intermediates 
clause, the Commission had held that it could make no general ruling 
that through rates should not exceed the sum of the locals and that 
each case could only be disposed of upon its own merits (Coffeyville 
Viv ified Brick & Tile Co. case (12 1. C. C.498)), but uniformly since 
the enactment of that clause it has held that through rates which are 
in excess of the sum of the intermediate rates between the same points 
over the same route are prima facie unreasonabl 

This principle has become se firmly embedded in the law and so 
generally accepted that the Commission maintains a rule, rule No. 56, 
in its Tariff Circular No. 20, which governs the construction and filing 
of freight-rate publications, under which the rail carriers are given 
express authority, on not less than 1 day’s notice to the public and 
to the Commission, to reduce to the actual aggregate of the inter- 
mediate rates any rate by a given route from point of origin to destina- 
tion which is higher than the aggregate of the intermediate rates from 
and to the same points by the same or another route. 

In addition, by paragraph (c) of rule 56 of Tariff Circular No. 20, the 
carriers are given authority to maintain in their tariffs a ge neral 
holding out to apply to the Commission for authority to award 
reparation on the basis of the aggregate of the intermediate rates over 
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the route of movement whenever the applicable rate is higher than the 
aggregate of the intermediate rates over the route of movement. 

The rail carriers, furthermore, in recognition of the intendment of 
the aggregate-of-the-intermediates clause of section 4 of the act, 
publish in many of their tariffs applicable to the movement of fresh 
fruits and vegetables, as well as all other commodities, a provision that, 
whenever the joint through rate exceeds the aggregate of the inter- 
mediate rates maintained in that tariff or any other tariff over the 
route of movement or over another route, the applicable rate will be 
such lower aggregate of the intermediate rates. 

That tariff provision comes into play in a vast number of instances 
on the movement of fresh fruits and vegetables moving by rail through- 
out the entire country. Lf it were not maintained in the tariffs, the 
rail carriers would be required to file with the Commission great 
numbers of so-called spect al-docket applications for leave to award 
reparation to the basis of the lower aggregate of the intermediates, or 
the shippers would be forced to file with the Commission formal 
complaints attacking the reasonableness of the applicable through 
rates. 

Thus a heavy burden would be cast upon both rail carriers and 
shippers and, if I mav interpolate there, upon the Commission, 
which can afford no added burden at this time. 

Cancellation of the afore-mentioned tariff provisions for application 
of the aggregate of the intermediates would result in collection by the 
railroads of hundreds of thousands, and perhaps millions, of dollars of 
added revenue to be subsequently involved in litigation 

S. 2518 would relieve the rail carriers from the provisions of section 
4 so far as concerns general rate increases, and the substitute language 
proposed in S. 2754 would seem to contemplate that they may publish 
at their pleasure through rates which exceed the aggregate of the inter- 
mediates over the route of movement or over any ion route and 
that the actual burden of procedure is thereupon cast upon the shippers 
to seek suspension of such publication, to oppose the joint rates if they 
are suspended by the Commission, and to bring complaints assailing 
the lawfulness of the applicable rates if suspension is refused by the 
Commission. 

We repeat for emphasis that our members are not equipped to bear 
the burden of such procedure, and it is our position that they should 
not have to do so. We therefore respectfully request the committee 
to report unfavorably S. 2754. 

| thank you. 

The Cuatrman. We thank you, Mr. Hil. 


That was a well-prepared statement that you submitted, su 


(The following statement was submitted for the record:) 


STATEMENT OF HARRY S. BROWN, CHAIRMAN, INTERCOASTAL 
STEAMSHIP FREIGHT ASSOCIATION 


Mr. Brown. My name is Harry S. Brown. I am chairman of the 
Intercoastal Steamship Freight Association, with headquarters at 
80 Broad Street, New York. The members of this association 
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include all common carriers by water who have been authorized by the 
Interstate Commerce Commission to operate between the Atlantic 
and the Pacific coasts of the United States. I appear here in opposi- 
tion to S. 2754, introduced in the Senate on February 27. 

Under the guise of amending section 4 of the Interstate Commerce 
Act, this bill would actually in ‘effect repeal one of the most vital parts 
of the entire Interstate Commerce Act. In one form or another that 
section has contained, since the passage of the original Interstate 
Commerce Act, a provision commonly referred to as a long-and-short- 
haul clause. 

In effect this clause prohibits a railroad, as well as water carriers, 
subject to the Commission’s jurisdiction from charging greater com- 
pensation for a shorter haul than for a longer haul over the same route 
in the same direction except where the Interstate Commerce Commis- 
sion specifically so authorizes after finding that the rate for the longer 
haul is reasonably compensatory for the service performed. 

When this prohibition i is stated in this manner, it is hard to see how 
anyone could question its fairness. Nev ertheless the railroads have 
endeavored to have this provision removed from the Interstate Com- 
merce Act ever since its original publication therein. In 1937 the 
Senate Committee on Interstate Commerce held lengthy hearings on 
what was then termed the Pettengill bill, H. R. 1668. 

That railroad-sponsored legislation was the strongest effort the 
railroads have ever mi ade to secure the repeal of the long- and-short- 
haul clause. On behalf of the members of this association I testified 
before that committee at length in opposition to the bill. Common 
carriers by water in all trades likewise opposed the legislation, as did 
port interests and also shippers and receivers of goods located in what 
is commonly referred to as Intermountain Territory, particularly 
shippers located in Montana, Idaho, Nevada, Wyoming, Utah, Colo- 
rado, Arizona, and New Mexico. 

There can be no doubt but what the opposition to this repeal of the 
long-and-short-haul clause would be widespread and vigorous if 
adequate time is allowed for the country as a whole to become aware 
of what is being attempted. 

The combined intercoastal fleet operated by the members of this 
association has totaled in the past as much as 200 vessels. At the 
present time this combined fleet contains approximately 60 vessels. 
One of the major elements in reducing the size of this fleet, which 
consisted of 134 vessels at the time the Pettengill bill was pending, 
has been the rate structure of their competitors, the transcontinental 

railroads. 

If it is the desire of the Congress to scuttle the remaining fleet, 
S. 2754 should be enacted into law. If the national transportation 
policy set forth in the Interstate Commerce Act reflects the sincere 
purposes of Congress, this bill should be killed forthwith and never 
resurrected in any form whatsoever. 

Up to this moment the railroads have been less frank explaining to 
your committee the effect of this bill than they were when they 
appeared in support of the Pettengill bill. At that time it was 
admitted that one of the principal purposes of the bill was to enable 
the railroads to take traffic away from the intercoasta! carriers. 

The late Commissioner Eastman, of the Interstate Commerce 
Commission, testified at that time in vigorous opposition to the bill, 
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stating that it was directed chiefly against the water carriers and 
added— 
that in practice the Commission had been liberal in granting fourth section relief 


to the railroads in order to enable them to compete with water carriers. 
that where the Commission had denied relief from the long-and-short-haul clause 


He stated— 


to the transcontinental railroads for the purpose of taking business away from 
the intercoastal carriers, the Commission had had good grounds for doing so and 
that not enough traffic was involved to affect materially the earnings of tl 
western railroads. 

This testimony of Commissioner Eastman on the Pettengill bill 
was made before the House Committee on Interstate and Foreign 
Commerce. At the present time the volume of business handled by 
the intercoastal carriers is far less than it was at the time the Petten- 
gill bill was under consideration. It is far less than it was before the 
outbreak of World War II. As a matter of fact, domestic trans- 
portation by common carriers by water on the high seas is one of the 
few business activities in the United States which is today at a 
materially lower volume than before the war. Pacific coastwise 
transportation by common carriers by water has almost ceased and 
the Atlantic coastwise transportation by common carriers by water 
has suffered even more than intercoastal transportation by water. 

When Commissioner Eastman referred to the fact that the Com- 
mission had denied relief from the long-and-short-haul clause m 
certain instances where the transcontinental railroads had sought 
such relief in order to take business away from the imtercoastal 
carriers, he referred particularly to the so-called Transcontinental 
Cases of 1922. 

At that time the transcontinental railroads applied for relief from 
the long- and short-haul clause to reduce rates on a large number of 
commodities then carried by the intercoastal lines to levels lower 
than those maintained by them for short hauls over the same route mn 
the same direction. Had the ¢ ‘ommission not denied such relief, there 
can be no serious question but what the intercoastal carriers would 
have been completely eliminated. 

At the same time during this process of elimination, shippers and 
and receivers of goods in such States as I have previously named would 
have been forced to pay higher rates by rail for goods moving to and 
from that territory than would be paid by shippers and receivers of 
goods who were served by the railroads over hauls clear across the 
continent. 

The repeal of the long- and short-haul clause would undoubtedly 
be followed by the same kind of rate-making practices which the 
railroads attempted to put into effect in 1922, but which were prevented 
by the Commission’s action in denying relief from the long- and short- 
haul clause. 

It is important to note that section 4 is the only place in the entire 
Interstate Commerce Act where there is a specific requirement upon 
the railroads that any rate be reasonably compensatory. If other 
portions of the act were strong enough to empower the Commission 
to condemn railroad rates that are not reasonably compensatory, 
why do the railroads seek to have this provision of the statute elim- 
inated? 
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In its decision in the so-called Transcontinental Cases, the Com- 
mission defined the term “reasonably compensatory”’ as used in sec- 
tion 4. It stated that to be reasonably compensatory— 

a rate must (1) cover and more than cover the extra or additional expenses in- 
curred in handling the traffic to which it applies; (2) be no lower than necessary 
to meet existing competition; (3) not be so low as to threaten the extinction of 
legitimate competition by water carriers; and (4) not impose an undue burden 
on other traffic or jeopardize the appropriate return on the value of carrier 
property generally. 

Why should the railroads or anyone else object to a requirement that 
any rate published by them comply with the standards so laid down? 

It is not known to us how long your committee will hold bearings 
on the many bills now pending, calling for changes in the Interstate 
Commerce Act, nor was it realized that he arings on this particular 
bill would be held so soon after its introduction. 

[t is apparent that many interests who would be violently opposed 
to the repeal of the long- and short-haul clause are not aware that 
such a bill has been introduced. It would require several weeks at 
least to assemble current rate data covering specific movements to 
show in detail how certain of such movements would be affected by 
this bill and subsequent action by the railroads. Many other bills vi- 
tally affecting all forms of transportation are pending, and we under- 
stand that other bills amending the Interstate Cemmerce Act will 
be introduced either in the Senate or the House during the present 
session of Congress. 

To some extent these bills overlap or conflict. The assembling of 
adequate information on all this legislation for the purpose of inform- 
ing the committee of the views of those affected would be greatly 
facilitated if all such bills were replaced by a single bill without 
conflicts or overlapping on which factual data and argument could 
be prepared intelligently for the benefit of all concerned. 


UnireD Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN CoMME RC E, 
Washington, D. C., Friday, March 28, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in 
room G-16, United States Capitol, Washington, D. C., Senator 
Edwin C. Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF A. H. SCHWIETERT, SPECIAL COMMIITEE ON 
TRANSPORTATION OUTLOOK AND POLICY OF THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Scuwierert. I will now take up S. 2754. This bill proposes 
to strike out section 4 of part I of the act. 

The long- and short-haul clause of section 4 of the act first came to 
the attention of the league in 1907. Periodically since that time the 
subject has been considered by committees of the league and by the 
membership. In 1933, after thoroughly reviewing the effect of the 
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fourth section on the rate structure and the changed conditions which 
had taken place, particularly the competitive situation as between 
carriers, the league re commended repeal of the long- and short-haul 
clause. The position of the league has not changed since that time, 
and at its meeting Friday, March 21, the le sague voted in favor of 8. 
2754, but suggested that the provisions of the bill which place the 
burden of proof upon the carrier with respect to any departures from 
the aggregate of mtermediate clause be also exter ided to situations 
which arise under the present long- and short-haul clause. 

As stated by Commissioner W oodlock in his concurring opinion in 
Fourth Section Application No. 12436 (107 L. C. C. 421, 443), section 
4 “adds nothing essential to the act.’’ No rate can properly be per- 
mitted under the fourth section which does not fulfill the conditions 
imposed by sections 1 and 3. Fundamentally section 4 was aimed 
at correcting a particular type of preference and prejudice. 

The elimination of the fourth section will not deprive the shipping 
public of a remedy for the correction of unjust or unreasonable rates, 
or of any undue preference or prejudice. Shippers will still have 
available sections 1, 2, 3, 15, and other provisions of the act which 
give the Interstate Commerce Commission the power to prescribe 
maximum and minimum rates to remove unjust discrimination, undue 
preference or prejudice and to suspend any new rates pending 
investigation as to their lawfulness. 

There would appear to be no continuing reason for treating the 
particular type of preference or prejudice which now comes within the 
provisions of section 4 any differently than any other type of prefer- 
ence or prejudice which must be corrected under other sections of the 
act. 

It may be contended that if the fourth section is repealed rail 
carriers will immediately go back to the practices they employed in 
the period prior to 1910. In our opinion this cannot happen. There 
has been a substantial change in the authority given the Interstate 
Commerce Commission since 1910 at which time the Commission had 
very little power over the rates of the railroads. Neither was the 
shipping public protected at that time by the suspension provisions 
now contained in section 15. 

It must also be remembered that in the period prior to 1910 the 
railroads had a virtual monopoly in transportation. This is no longer 
true. The railroads are now faced with competition from motor 
carriers, carriers by water, carriers by pipeline and by air. According 
to a statement issued by the Bureau of Transport Economics and 
Statistics of the Commission the railroads during 1950 handled only 
58.7 percent of the total ton-miles of traffic. 

It would seem that the competitive situation which exists today 
plus the power given the Commission under other sections of the act, 
provide the shipping public with ample protection against any unlaw- 
ful or unduly prejudicial rates and charges. 

Compliance with the provisions of section 4, however, places an 
undue burden upon the carriers, complicates the rate structure and 
adds to the complexity of the tariffs. 

The CuarrMan. In those stastics that you have furnished, is the 
58.7 percent of the ton-miles of traffic exclusively freight traffic, or is 
passenger traffic reduced to a ton-mile basis? 

Mr. Scuwistrert. I think this is just freight traffic. 
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The Cuarrman. I am surprised that it is as low as 58.7. 

Mr. Scuwietert. It has been doing down gradually. I think it 
was 59 the year before. I have those figures for other years. 

The CuairMan. But you are certain that figure refers to freight 
tonnage? 

Mr. Scuwiertert. Yes, I am sure of it and I will check it if it does 
not and make that correction. 

The CuarrMan. All right. You may go ahead. 

Mr. Scuwirrert. An illustration of the burdensome effect of the 
present fourth section is found in I. C. C. Docket No. 15037 South- 
western Millers’ League et al., v. A., T. & S. F. Ry. Co. et al. (126 
I. C. C. 23), and several supplemental decisions involving propor- 
tional or reshipping rates on grain and grain products from gateways 
between eastern and western lines, such as Chicago, Milwaukee, 
Peoria, and East St. Louis, and points in Indiana, Ohio, western New 
York, western Pennsylvania and the Southern Peninsula of Michigan, 
commonly known as Central Freight Association territory. 

In 1938, the Commission prescribed the rates to be applied. Since 
it recognized that by reason of destination grouping (which it also 
prescribed) the rates departed from the long-and-short-haul clause of 
section 4, it stated that the carriers would be expected to take appro- 
priate action for relief from the provisions of the fourth section. 
The carriers filed application No. 722, dated September 19, 1938, 
and in fourth section order No. 13247, dated October 20, 1938, the 
Commission granted temporary widen-open relief in connection with 
the rates it had prescribed. 

As a result of Fourth Section Application No. 17084, dated May 9, 
1939 (237 IL. C. C. 213) which was the application for permanent relief, 
the Commission issued fourth section order No. 13691, to become 
effective April 30, 1940, but postponed the effective date from time to 
time until December 31, 1941, granting the carriers relief from the 
provisions of section 4, but with the following circuity limitations: 

* * * that relief shall not apply (1) where the distance over the short line 
or route is 150 miles or less and the longer line or route is more than 70 percent 
circuitous, and (2) where the distance over the short line or route exceeds 150 miles 
and the longer line or route is more than 50 percent circuitous, except that where 
the distance over the short line or route exceeds 150 miles and the distance over 
the longer line or route does not exceed 255 miles, relief will apply to such longer 
line or route even though it is more than 50 percent circuitous. 

It required a committee of the carriers approximately 1 year to 
compile the routing tariff necessary to comply with this order. When 
filed with the Commission the tariff was suspended in I. and 5S. 
Docket No. 5092 at the request of certain shippers who felt that the 
specific routing provided in the tariff did not accord their communities 
an adequate number of routes. The tariff was held up for 4 years 
while negotiations were carried on between the carriers, the shippers 
and representatives of the Commission. 

Upon specific request of the carriers the Commission allowed the 
routing tariff to become effective September 1, 1944, but continued 
the investigation proceeding. The final order in 1. S. Docket No. 5092 
was issued August 10, 1949, and contained a new series of limitations 
which differed substantially from those granted in Fourth Section 
Order No. 13691. 


10ow, ee 








The 
routing 
routing 
nection 
effectiv 
ments 
require 
tariff. 
resulte 
of 656 
routing 

L ha 
of this 
applice 
have c 

The 
desire. 

Mr. 
any ch 
at trer 
routes 
Ship»ve 
shown 
to be « 
their | 

Mar 
clearly 
provis 
missio 
elimin 
carrie! 
minim 
pensal 

The 
to rea 

SEC. 
part I 
charge 
or .chay 
fare oT 
shorte! 
tion tl 
shall b 
it is fi 
or pre} 

Th 
place 
in iss 
distat 
excee 

Th 


provi 


DOMESTIC LAND AND WATER TRANSPORTATION 1619 


The carriers were thus required to review all of the previous 
routings and to bring them into harmony with the new order. The 
routings thus intended by the Commission to be published in con- 
nection with the rates it originally prescribed in 1938 finally became 
effective on October 25, 1951. Because of the number of supple- 
ments which had been issued to the original tariff, the carriers were 
required, under the Commission’s tariff rules, to reissue the original 
tariff. The new tariff contains all of the rates and routes which have 
resulted from the above rate and fourth section orders and consists 
of 656 pages of tariff matter, of which 477 pages are devoted to 
routing alone. 

I have attached to my statement a detailed step-by-step account 
of this proceeding showing all docket numbers, citations, fourth section 
application numbers and fourth section orders which I would like to 
have copied into the record as an appendix to my statement. 

The CHarrMAN. Without objection it may go in at the point you 
desire. 

Mr. Scuwierert. Thank you. No one has gained insofar as 
any change in rates is concerned, but the carriers have been required, 
at tremendous expense of time and money, to calculate and publish 
routes in strict compliance with the order of the Commission. 
Shipvers are now restricted to the movement of traffic via the routes 
shown in the tariff. They must carefully check each route in order 
to be certain that the rates are applicable via such route to or through 
their particular communities. 

Many similar examples can be cited, but we believe that the above 
clearly indicates the complexities resulting from compliance with the 
provisions of the fourth section as now administered by the Com- 
mission. Much of the present complicated tariff situation could be 
eliminated if section 4 was repealed. We believe also that competing 
carriers are amply protected since the Commission can through its 
minimum-rate powers prevent rates which are not reasonably com- 
pensatory for the service pe rformed. 

The league favors S. 2754, but suggests that the bill be amended 
to read as follows: 


Sec. 4. Whenever in any proceeding before the Commission under this part, 
part I], part III, or part IV, there is brought in issue a through rate, fare, or 
charge which exceeds the aggregate of the corresponding intermediate rates, fares 
or charges subject to this Act, or where there is brought in issue a higher rate, 
fare or charge for transportation of passengers or of like kind of property for a 
shorter than for a longer distance over the same line or route in the same direc- 
tion the shorter being included within the longer distance, the burden of proof 
shall be upon the carrier to justify the rate, fare, or charge against any claim that 
it is for that reason unreasonable, unjustly discriminatory, unduly preferential 
or prejudical or otherwise in violation of any of the provisions of this Act. 


The effect of the amendment, as previously stated, would be to 
place the burden of proof upon the carrier whenever the ‘re is brought 
in issue a rate which is lower for the longer than for the shorter 
distance over the same line or route as well as when a through rate 
exceeds the aggregate of intermediate rates. 

The latter part is in the bill today and we are just adding the same 
proviso in connection with the long-and-short-haul provision. 
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APPENDIX A 


CHRONOLOGICAL STATEMENT OF THE PROCEEDING INVOLVED IN I. C. C. Docker 
No. 15037, I. anp S. Dockrtr No. 5092, anp Fourtu Section APPLICATION 
No. 17484 


As the result of several formal hearings the Interstate Commerce Commission 
issued several orders in I. C. C. Docket No. 15037 (126 I. C. C. 23; 173 I. C. C. 86: 
176 I. C. C. 668; 225 I. C. C. 195; 227 I. C. C. 795 and 231 I. C. C. 130). These 
orders prescribed proportional or reshipping rates on grain and grain products 
from gateways between eastern and western railroads, Chicago, Illinois, Mil- 
waukee, Wisconsin, Peoria, Illinois, and East St. Louis, Illinois, et eetera, to 
destinations in Indiana, Michigan (Lower Peninsula), Ohio and the territory 
usually known as the western termini of eastern trunk lines (Buffalo, New York, 
Pittsburgh, Pennsylvania, Wheeling, West Virginia, and points grouped 
therewith). 

These proportional or reshipping rates were to be applied on traffic originating 
west of the Mississippi River in what are known as Trans-Mississippi River and 
Northwest Territories. Because they were parts of related through charges 
these rates were in fact minima and maxima rates, and by reason of destination 
grouping also prescribed they departed from that section of the fourth section of 
the act which requires that rates to intermediate points may not exceed those to 
destinations beyond via the same routes. 

The decision of the Commission recognized this situation and stated: 

‘We shall expect the carriers to take apprapriate action in respect of the fourth 
section departures hereinbefore deseribed”’ (225 I. C. C. 221). 

This meant the filing of an application for relief from the requirements of the 
fourth section. 

The carriers, through Agent B. T. Jones, filed Fourth Section Application No. 
722, dated September 19, 1938. 

Fourth Seetion Order No. 13247, dated October 20, 1938, granted temporary 
wide-open relief in connection with rates preseribed in I. C. C. Docket No. 15037. 

As a result of Fourth Section Application No. 17484, dated May 9, 1939 (237 
I. C. C. 213) the Commission issued Fourth Section Order No. 13691 dated 
January 31, 1940, effective April 30, 1940, which was subsequently postponed 
from time to time at carriers’ request. This order finally became effeetive on 
December 31, 1941 and contained the following proviso: 

“* * * relief shall not apply (1) where the distance over the short line or 
route is 150 miles or less and the longer line or route is more than 70 percent 
circuitous, and (2) where the distance over the short line or route exceeds 150 miles 
and the longer line or route is more than 50 percent circuitous, except that where 
the distance over the short line or route exceeds 150 miles and the distance over 
the longer line or route does not exceed 255 miles, relief will apply to such longer 
line or route even though it is more than 50 percent circuitious.”’ 

This necessitated publication as follows: 

Tariff 535-B (1. C. C. 3633) 628 pages of which 454 pages contained routes. 

Supplement 5 contained 132 pages of routes. 

Supplement 96 contained 99 pages of routes. 

Supplement 103 contained 21 pages of routes. 

Supplement 115 contained 13 pages of routes. 

Supplement 124 contained 170 pages of routes. 

Supplement 129 contained 8 pages of routes. 

Tariff 535—-B (I. C. C. 3633), was published to become effective December 31, 
1941, and was suspended in I. and $8. Docket No. 5092. Suspension vacated, 
effective September 1, 1944 by order of the Commission dated August 17, 1944, 
which order provided that the order in I. and 8. No. 5092 “‘is vacated and set aside 
as of September 1, 1944 insofar as it suspended the operation of the schedules, 
but that this proceeding of investigation of said schedules shall continue in full 
force and effect.” 

Final order in I. and 8. No. 5092, decided August 10, 1949, contains the fol- 
lowing: 

“FINDINGS AND Conc.Lusions.—The schedules under consideration do not ob- 
serve fully the requirments of section 6, paragraphs (1) aad (38) of the act relating 
to the necessity of plainly stating tariff provisions, particularly in the case of 
routes to points in border areas which are or may be covered by basing books or 
routing guides. Every effort should be made to simplify and improve grain- 
routing schedules so that the provisions thereof can be readily understood. 
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‘We find that routes through transit points for transited traffic from and to 
the points embraced in these proceedings, made by combining the established 
routes for traffic to the transit points and established routes for traffic from the 
transit points to final destinations, embracing the carriers serving the plants of 
the transit operators, in instances where the resulting through routes comprise not 
more than three segments of the line-haul carriers and do not exceed the lengths 
of the shortest tariff routes from and to the same points by more than 25 percent, 
are desirable in the public interest and are needed in order to provide adequate, 
and more economic transportation; and that respondents’ failure to maintain, and 
their proposals to exclude such routes, with rates applving thereover that do not 
exceed the lowest rates concurrently maintained over the direct routes from and 
to the same points or, in the discretion of respondents, rates not exceeding those 
concurrently maintained from origins to the intermediate transit points or from the 
intermediate transit points to final destinations where such rates are higher than 
rates from origins to final destinations, constitute and would constitute violations 
of section 1, paragraphs (4), (5) (a), and (6) of the act’’ (274 I. C. C. 704 

The order of the Commission in I. and 8. Docket No. 5092 being at variance with 
the provisions of Fourth Section Order No. 13691, referred to above, required a 
review of all of the several hundred pages of routing which had been published i 
conformity with Fourth Section Order No. 13691 to bring them into harmony wit! 
the latest findings of the Commission in Docket No. 5092. This resulted in the 
publication of a new supplement to the rate tariff, which consisted of 178 pages, 
171 of which were devoted to routing Instructions. 

These 171 pages of routing, to a very large extent, canceled routing which had 
been in effect and which conformed with the provisions of FourthSection Order 
No. 13691. The net result of the combined routing published in conformity with 
Fourth Section Order No. 13691, as modified by the order in I. and 8. Docket No 
5092, was still unsatisfactory to some segments of the grain industry which filed 
vigorous protests. 

Following conferences between the carriers and shippers, on the one hand, and 
representatives of the Commission, on the other, at which it was agreed that the 
carriers would publish additional reasonable routes desired by the shippers, where 
a need could be shown for such additional routes, another Supplement No. 129 to 
Agent Schuldt's Tariff (I. C. C. No. 3633), which consisted of 10 pages—of whic! 
8S were routing instructions, was filed to become effective October 25, 1951. 

The provisions of this supplement were accepted by the Interstate Commerce 
Commission, notwithstanding further protests on the part of certain shippers, 
and the routing intended by the Commission to be published in connection with 
the rates it prescribed in 19388 as a result of I. C. C. Docket No. 15037 finally be 
came completely effective on October 25, 1951. 

Under the Commission’s tariff rules it has become necessary for the publishing 
agent to reissue his Tariff No. 535 series. This has been done in Agent Schuldt’s 
Tariff No. 535-C (1. C. C. 4499), which has been published to become effective 
May 15, 1952. This tariff contains all of the rates and routes which have resulted 
from the above-mentioned rate, [. and 8., and fourth section orders and consists of 
656 pages of tariff matter, of which 477 pages are devoted to routing alone. 


UniItrep STATES SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Monday, March 31, 1952. 


The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Senator Edwin C. Johnson of Colorado 
(chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, Staff Director of Subcommittee on 
Domestic Land and Water Transportation. 
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STATEMENT OF EARL B. SMITH, VICE PRESIDENT AND DIRECTOR 
OF TRAFFIC, GENERAL MILLS, INC., MINNEAPOLIS, MINN. 


Mr. Smrru. On 8. 2754, the effect of that bill would be to completely 
abolish the present Fourth Section of the Interstate Commerce Act 
and substitute a new provision with regard to the aggregate or inter- 
mediates. It would simply place the burden of proof upon the 
railroads. 

I think S. 2754 should very definitely be adopted, first, that it would 
completely abolish the Fourth Section and in lieu thereof establish 
the principle that if through rates exceed the aggregate or intermediates 
it is for the carriers to justify that sort of condition. 

That, I believe, Mr. Chairman, constitutes the additional bills on 
which I wish to make comment. 


The CuarrMan. We thank you very much for your help. 
Mr. Smirx. Thank you. 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND ForrEIGN CoMMERCE, 
Washington, D. C., Tuesday, April, 1, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in 
room G—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF L. A. PARISH IN BEHALF OF WATERMAN STEAM- 
SHIP CORP. (ARROW LINE) AND ATLANTIC-GULF COASTWISE 
STEAMSHIP FREIGHT BUREAU, CONSISTING OF PAN-ATLANTIC 


STEAMSHIP CORP., NEWTEX STEAMSHIP CORP., AND SEA- 
TRAIN LINES, INC. 


Mr. Parisn. My name is L. A. Parish. I am appearing in behalf 
of Waterman Steamship Corp. (Arrow Line), and Atlantic-Gulf 
Coastwise Steamship Freight Bureau, consisting of Pan- Atlantic 
Steamship Corp., Newtex Steamship Corp., and Seatrain Lines, Ine. 

Waterman Steamship Corp. (Arrow Line) operates as a common 
carrier in the Atlantic-Pacific intercoastal trade. Pan-Atlantic, 
Newtex, and Seatrain Lines are all of the common carriers by water 
operating between ports on the Atlantic coast and ports on the Gulf of 
Mexico. 

(a) This bill proposes to cancel the present fourth section of the 
Interstate Commerce Act and to establish in lieu thereof the following: 


Sec. 4. Whenever in any proceeding before the Commission under this part, 
part II, part III, or part IV, there is brought in issue a through rate, fare, or charge 
which exceeds the aggregate of the corresponding intermediate rates, fares, or 
charges subject to this act, the burden of proof shall be upon the carrier to justify 
such rate, fare, or charge against any claim that it is for that reason unreasonable, 
unjustly discriminatory, unduly preferential or prejudicial, or otherwise in violation 
of any of the provisions of the act. 
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The present section 4 of the Interstate Commerce Act applicable 
to rail and water carriers, has three main provisions: 

Rates are unlawful which are higher for a shorter haul than for 
a longer haul over the same line or route in the same direction, the 
shorter being included within the longer. 

It is unlawful for rail and water lines to charge more as a through 
rate than the aggregate of the intermediate rates. 

A rail line reducing its rates in competition with a water carrier 
shall not be permitted to increase its rates solely by reason of the 
elimination of the water carrier. 

Authority is given to the ICC to grant relief from the long and short 
haul provisions of section 4. 

The proposed legislation in S. 2754 would cancel the present section 
4 and subject carriers only to the requirement that they shall sustain 
the burden of proef against any claim that through rates exceeding 
the aggregate of intermediate rates are unreasonable, unjustly dis- 
criminating, unduly preferential or prejudicial, or otherwise unlawful. 

If the present section 4 is canceled, you would not need the proposed 
legislation since there are other ample sections placing the burden on 
the carriers to establish just and reasonable rates, and as provided in 
section 15 (7) and elsewhere in the Interstate Commerce Act the 
burden of sustaining proof is always on the carrier establishing any 
rate. 

We are strenuously opposed to the proposed modification of section 
4 of the Interstate Commerce Act, since the present bill actually has 
the effect of completely eliminating the very important long and short 
haul clause presently contained in the act. 

(6) The act to regulate commerce as originally established on 
February 4, 1887, contained a prohibition against the charging or 
receiving of greater compensation for a shorter than for a longer 
distance over the same line in the same direction, under substantially 
similar circumstances and conditions. This law, as originally enacted, 
left to the carrier a primary right, subject to review by the Commission 
or judicial review, to determine whether the circumstances and con- 
ditions were such as to authorize a lesser charge for the longer haul. 
This was equivalent to a specific power lodged in the carrier and left 
to the carrier the right primarily to determine the conditions under 
which a lower charge : could be made for a shorter haul than for a longer 
haul over the same route. 

Because of the abuses and discriminations which resulted from such 
determinations by the rail carriers, the fourth section was amended in 
1910, the major change being to repose in the ICC specific power 
previously lodged in the carrier to determine the existence of cir- 
cumstances authorizing the lesser charge for the longer haul. As 
pointed out recently by Interstate Commerce Commissioner J. Haden 
Alldredge (Traffic World, November 10, 1951, p. 24), the fourth 
section was incorporated in the act after a long fight by the Inter- 
mountain States. It received as much consideration by the Congress 
as any other feature of the law, and the ICC has a specific duty laid 
upon it by Congress to prescribe the extent to which a carrier may be 
relieved of the operation of the long- and short-haul rule. I have 
never known of a case before the ICC involving a request for fourth 
section relief that did not receive the fullest consideration by the ICC, 
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and in every case of which I have had knowledge during the past 20 
vears, wherever rates have been justified, some measure of relief 
has been granted to the carriers. 

(c) Today, as never before, the fourth section of the Interstate 
Commerce Act is vitally important to the domestic water carriers 
since the rail lines practically daily are seeking to establish rates on 
traffic being handled by the water carriers which would have the effect 
of putting the water carrier out of business. Congress has stated 
from time to time its desire to maintain a strong merchant marine 
and has indicated in the Transportation Act of 1940 its policy as being 
to provide for fair and impartial regulation of all modes of transporta- 
tion. To eliminate the present fourth section of the Interstate 
Commerce Act would immediately have the effect of placing the 
water carriers at the mercy of the rail lines. 

To cite some typical examples of what the rail lines have in mind, 
we would like to point to several recent instances where the rail 
carriers have proposed to establish rates, allegedly to meet water 
competition, so low as to have the effect of driving the water carrier 
out of business. In some cases the rail lines have sought to establish 
rates based upon nonexistent water carriage, which adjustments 
would have materially affected actual water transportation at other 
important producing points. 


Total Proposed 
Commodity Origin 


Destimation water rail 

charge rate 
Wood pulp St. Marys, Ga ‘ Gilman, Vt 1 $16.74 115. 26 
Roofing New Orleans, La Tampa, Fla ’ 3. 524 47 
Pulpboard Savannah, Ga Richmond, Va 2.484 47 
Pluiubers’ goods. -- Alliance, Ohio — Miami, Fla 22.718 2 2.52 


1 Per ton. 


2 Per hundredweight. 


These cases have been or are now before the Interstate Commerce 
Commission because of the provisions of the present language of 
section 4. If this law is repealed as now proposed it is very likely 
that many of such discriminatory rates would become effective. 

(7) Under the present law and regulations, the rail carriers have 
the right, and do file their applications for fourth-section relief at the 
time the rate tariffs themselves are filed and unless there is objection, 
the general procedure is that the fourth-section relief is granted. 
This is not an artificial rate-making provision as is claimed by the 
rail lines. Rates established under the fourth section of the Inter- 
state Commerce Act are subject to all of the preference and dis- 
crimination provisions of other sections of the Interstate Commerce 
Act but it has been held by the courts that where rates are established 
pursuant to the fourth section, they cannot be held illegal under the 
preference or discrimination provisions of other sections (Jntermoun- 
tain Rate cases (1914) 234 U.S. 476, Chief Justice White). 

Senator Bricker. Go back just a moment to the rate on plumbers’ 
goods from Alliance, Ohio, to Miami, Fla. How would that travel 
by rail and water? 


Mr. Parisu. Rail from Ohio to Baltimore and then by water to 
Miami. 
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Senator Bricker. Thank you. 

Mr. Parisu. Sections 2 and 3 of the Interstate Commerce Act 
prohibit in all cases rates which are discriminatory or prejudicial, and 
while it might be argued that the general public and water carrier 
competitors would have the right to protest under these sections any 
rates established to meet water competition which contravene the 
long and short haul principle, it is, nevertheless, a fact that the me- 
chanics of procedure under section 4 are much simpler than those under 
sections 2 and 3, since the interested parties, because of the relatively 
few fourth-section applications, are able to follow these fourth-section 
applications more readily than the thousands of rate publications 
could be followed. If a published rate does not meet the requirements 
of sections 2 and 8, it is per se illegal and if the rail lines have to rane 
the rate under present section 4. The mere fact that a lower rate is 
published for a longer haul than for a shorter haul over the same route, 
immediately raises the question of legality and the ICC is charged 
with the responsibility of seeing that no illegal rates are published 
It is impossible for the ICC to watch every rate that is published 
with them. Thousands of rates are filed every day and while the 
Commission does from time to time on its own initiative suspend many 
rates, it is impossible for them to carefully scrutinize every rate. Thus 
the majority of the suspensions under sections 2 and 3 of the act are 
based upon protests filed by interested parties. It is, therefore, of 
material advantage to the ICC that its attention be called to all 
rates which are lower for longer distances than for shorter distances 
over the same route so that they may look at those rates and determine 
their legalitv. The fourth section of the act, therefore, sets up 
procedure that enables the Commission to properly apply the prefer- 
ence, prejudice, and discrimination provisions of other sections of the 
act to a very important part of our rate structure. 

) Domestic water carriers are already subject to the present 
fourth section of the act and if there is any further need to regulat 
impartially all forms of transportation, motor carriers and freight 
no arders should also be made subject to the fourth section, 

f) The elimination of the fourth section as it now stands will not 
ads work untold hardships on the domestic water carriers, but will 
create a chaotic condition at many intermediate points. It has only 
been within the last few months that the ICC has evolved orders 
establishing a uniform class rate scale and a uniform classification for 
application within all territories east of the Rocky Mountains. This 
uniform scale is the result of congressional admonition and has only 
been worked out after about 12 or 15 vears study. The principle of a 
uniform rate scale cannot be long maintained if the rail carriers are 
to be permitted promiscuously to cut rates at lists ant points because 
of particular competitive conditions. As has been said before, where 
circumstances justify, the Commission has always granted relief, 
but left to their own devices, the rail carriers, from the experience 
that we have had with them, would undoubtedly attempt the estab- 
lishment of such rates at water competitive points as would have the 
effect of eliminating the water carrier, with the result that the higher 
rated intermediate points via rail would be carrying the burden of the 
transportation cost. 

(y) With respect to the aggregate of intermediates clause, it should 
be pointed out that while section 4 prohibits as unlawful a through 


9 
a 
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rate which exceeds the aggregate of intermediate rates, the Interstate 
Commerce Commission has authority to grant relief from the aggre- 
gate rule if the request for such relief is justified. This authori ity 
has been exercised by the ICC and such relief orders have been 
granted under authority of the Superme Court decision in Patterson 
v. L. & N. (269 U.S. 1). 

It is therefore apparent that the rail and water lines now have every 
opportunity to establish rates which contravene the long-and-short 
haul clause as well as the aggregate rule of section 4, if the rates pro- 
posed can be justified. If “they are not justifiable, they should not 
be published in any event. The direct result of this bill will be to 
encourage the establishment of rates which violate the Interstate 
Commerce Act. 

We strongly urge that S. 2754 not be enacted. 


Untrev Srares SENATE, 
CoMMITTEE ON INTERSTATE AND Forr1GN CoMMERCE, 
Washington, D. C., Fy iday, April 4, 1952. 
The committee met, pursuant to adjournment, at 10 a. m. 
G-—16, United States Capitol, Senator Edwin C. 
(chairman) presiding. 
Present: Senator Johnson of Colorado. 
Also present: E. R. Jelsma, staff director of 
Domestic Land and Water Transportation. 


, in room 
Johnson of Colorado 


Subcommittee on 


STATEMENT OF CHARLES E. BLAINE, TRAFFIC MANAGER, AMERI- 
CAN NATIONAL CATTLEMEN’S ASSOCIATION, NATIONAL WOOL 
GROWERS ASSOCIATION, TEXAS AND SOUTHWESTERN CATTLE 
RAISERS ASSOCIATION, INC., TEXAS SHEEP AND GOAT RAISERS 
ASSOCIATION, LIVE STOCK TRAFFIC ASSOCIATION, AND NA- 
TIONAL LIVE STOCK PRODUCERS ASSOCIATION 
Mr. Buatne. S. 2754, the so-called rail long-and-short-haul bill is 

wholly contrary to ie public interest and if enacted into law would 

turn the hands of progress backward more than 42 years. Hence 
are unalterably opposed thereto. 

rhe following exhibit shows the present provisions of section 4 of 
the act now governing railroads and water carriers, contrasted with 
substitute therefor proposed in S. 2754 to govern railroads, motor 
carriers, Water carriers, and freight forwarders. 

(The exhibit referred to is as follows:) 
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PRESENT PROVISIONS OF SECTION 4 OF THE INTERSTATE CoMMERCE Act Now 
GOVERNING RAILROADS AND WaTER CARRIERS, CONTRASTED WitH *Sups- 
STITUTE THEREFOR PROPOSED IN 8S. 2754 To GoverRN RAILROADS, Moror 
Carriers, WATER CARRIERS, AND FREIGHT FORWARDERS 


PRESENT PROPOSED BY 8. 2754 


““(1) It shall be unlawful for any 
common carrier subject to this part or 
part ITI to charge or receive any greater 
compensation in the aggregate for the 
transportation of passengers, or of like 
kind of property, for a shorter than for 
a longer distance over the same line 
or route in the same direction, the 
shorter being included within the longer 
distance, or to charge ary greater com- 
pensation as a through rate than the 
aggregate of the intermediate rates sub- 
ject to the provisions of this part or 
part IIT, but this shall not be construed 
as authorizing any common carrier 
within the terms of this part or part 
Ill to charge or receive as great com- 
pensation for a shorter as for a longer 
distance: Provided, That upon applica- 
tion to the Commission such common 
~arrier may in special cases, after inves- 
tigation, be authorized by the Com- 
mission to charge less for longer than 
for shorter distances for the transpor- 
tation of passengers or property; and 
the Commission may from time to time 
prescribe the extent to which such 
designated common carrier may be 


relieved from the operation of this sec- 
tion, but in exercising the authority 
conferred upon it in t 


his proviso the 
Commission shall not permit the estab- 
lishment of any charge to or from the 
more distant point that is not reasonably 
compensatory for the service performed ; 
and no such authorization shall be 
granted on account of merely potential 
water competition not actually in exist- 
ence: And provided further, That tariffs 
proposing rates subject to the provi- 
sions of this paragraph may be filed 
when application is made to the Com- 
mission uncer the provisions hereof, and 
in the event such application is ap- 
proved, the Commission shall permit 
such tariffs to become effective upon 
one day’s notice 

2) Wherever a carrier by railroad 
shall in competition with a water route 
or routes reduce the rates on the car- 
riage of any species of freight to or 
from competitive points it shall not be 
permitted to inerease such rates unless 
after hearing bv the Commission it shal! 
be found that such proposed increase 
rests upon changed conditions other than 
the elimination of water competition.” 
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PRESENT PROPOSED BY S. 2754 
“Sec. 4. Whenever in any proceeding 
before the Commission under this part, 
part II, part III, or part IV, there is 
brought in issue a through rate, fare, 
or charge which exceeds the aggregate 
of the corresponding intermediate rates, 
fares, or charges subject to this Act, 
the burden of proof shall be upon the 
carrier to justify such rate, fare, or 
charge against any claim that it is for 
that reason unreasonable, unjustly dis- 
criminatory, unduly prefe ‘rential or prej- 
udicial or otherwise in violation of any 

of the provisions of this Act.” 


Mr. Buarne. 5. 2754 would, of course, eliminate the entire present 
section 4, 1 


including both the long-and-short-haul clause (lines 1 to 10, 
and the aggregate-or-intermediate-rates clause (lines 11 
to 14, inclusive) and all of the language thereafter. Hence, it is the 
most vicious and far-reaching proposal respecting section 4 introduced 
in the Congress in many vears. 

Of course, the charging of a lower rate for 
for a shorter distance, over 
peculiarly flagrant case 
strong defense. 


Likewise, the charging of any greater compensation as a through 
rate ona shipment originating at A and destined to C than the aggre- 
gate of the rates on shipment of the same commodity, originating at A 


and destined to B, and like shipment originating 
to C, 


me ‘husiv e 


a longer distance than 
the same line or route, is on its face ¢ 


a 
discrimination or preference, requiring 


at B and destined 
is on its face another flagrant case of discrimination or preference. 


For example, on the latter shipment the railroads would perform four 


terminal services, whereas on a through shipment moving from A to C 
they would perform only two terminal services. 


Generally, on carload traffic, two full davs are allowed for the 
loading and furnishing shipping instructions at point of origin, and 
two full days are allowed for unloading and releasing a car at destina- 
tion. Such provision would govern the car moving direct from 
\ to C; only 4 days free time would be permitted. However, on 
shipment concurrently originating at A and destined to B, two full 
days would be allowed at both origin and destination, or a total of 

t days for loading and unloading, and 4 days would be allowed without 
sadiceet charge for the same shipment originating at B and destined 
to C. Hence, the free time would be inorensed 4 days or 100 percent. 

The Commission in its annual reports to the Congress has repeatedly 
directed attention to the increasing railroad terminal costs and delays 
in the movement of cars. The Commission in its 1947 annual report, 
at pages 40-41, stated: 


ising costs of railroad operation and delays in the movement of cars in times 
of serious car shortages have served to emphasize again the need for a 
degree of terminal unification than has been achieved up to this time. Inereased 
operating costs in recent years have fallen with particular severity on terminal 
operations. For example, over the period extending from 1939 to 1945 the 
terminal costs increased out of proportion to the inereased traffic volume, even 
after adjustment for general changes in wage and price levels. Thus, 
line-haul operating costs increased roughly in proportion to the 
ton-miles of traffic handled, the inerease in 


greater 


while 
increased vross 
yard-switching costs was 20 or 30 


percent greater than the increase in the number of carloads handled. 
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Therefore, the delays to much needed cars and the increased 
terminal expense on a shipment moving from A to B and thence 
B to C unqualifiedly condemns the charging of a higher rate on a 
through shipment originating at A and moving to C, than the aggre- 
gate of the charges for shipment concurrently originating at A and 
moved to B and later moved from B to C. It was for this reason 
that the aggregate-of-intermediate-rates clause was written into 
section 4 by the Mann-Elkins amendment of 1910. If the aggregate- 
of-intermediate-rates clause is repealed, clearly it will result in 
discrimination, prejudice, and preference. Moreover, it will disregard 
the cost of performing the service. 

The history of the present long-and-short haul clause of section 4, 
briefly stated, goes back to 1887 when an outraged public caused the 
Congress to create the Commission. In addition to the excessive and 
unreasonable character of the rates then in effect, there were three 
devastating forms of discrimination and prejudice. Hence, while 
section 1 of the original act dealt with the reasonableness and justness 
of rates, sections 2, 3, and 4 were specifically enacted to remove the 
unjust discrimination and undue prejudice then saddled upon the 
public by the railreads. Section 2 was directed to unjust discrimina- 
tion in the form of special rate, rebate, draw-back, or other device, 
section 3 was aimed at the then glaring evil of undue prejudice and 
preference, and the long-and-short-haul clause of section 4 was enacted 
to stamp out the infuriating evils which the universal and irresponsible 
disregard of the principle by the railroads was seriously and irreparably 
inflicting upon the shipping public. 

In 1887 the country was shot through with unjust discrimination 
and undue prejudice and preference of the kind which led to the enact- 
ment of the long-and-short-haul clause in section 4. They existed 
everywhere but were particularly prevalent in the southeastern part 
and in the so-called inter-mountain section of the country. 

In the Southeast, railroad rates were then made on the so-called 
basing-point system. In other words, there were a certain few of the 
larger places in that territory which had the benefit of low rates, and 
the intermediate points were charged higher rates, which were based 
on those to or from the basing point. As the Commission at that time 
said, at the intermediate points there asad a depression in business 
rather than in rates. 

That is true in the intermountain territory, or was at that time 
I worked there. | have seen cars move right through the intermountain 
territory on to the Pacific coast terminus and shipped right back 
540 miles on the same line in order to allow the shipper to get a lower 
rate than that published from Pittsburgh, Pa, to Flagstaff, Ariz. 

The reaction resulting from that situation was what produced the 
fourth section in 1887. Therein this particularly flagrant discrimina- 
tion, prejudice and preference was especially dealt with and attempted 
to be prohibited in response to an outraged public opinion. = evervone 
will read the first annual report of the Commission, | think they w ill be 
convinced that, in fact, the situation with respect to ihioad long-and- 
short-haul practices was one of the chief reasons for the creation 
of the Commission. 

Originally the section contained, as you know, the words ‘under 
substantially similar circumstances and conditions.”’ Those words 
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were finally interpreted by the Supreme Court, in various cases, so as 
to result in a substantial nullification of the section. There was, 
however, continued public agitation to eliminate such discrimination, 
prejudice and preference, which resulted in 1910 in the Mann-Elkins 
Act, wherein the words, ‘“‘under substantially similar circumstances 
and conditions’ were taken out of section 4 but they still remain in 
section 2. ’ 

Therefore, by no stretch of imagination can it be truthfully said 
that if section 4 is repealed that sections 1, 2, and 3 will afford the 
public the same protection they now have under section 4. If the did, 
it would be an idle thing to repeal section 4, as proposed by S. 2754. 

Moreover, the repeal of section 4, here proposed, will not create any 
additional traffic, but it would enable the railroads to gain some traffic 
which is now being handled by the water carriers “and the motor 
carriers. If section 4 governing the railroads and the water carriers is 
repealed as here sought, that fact will mark the return of all of the 
carriers to “the law of the jungle,’’ and thereby defeat the purpose of 
the national transportation policy. 

S. 2754 should not be approved for the further good and sufficient 
reasons fully set forth in 1,368 pages of evidence in the hearings before 
the Senate Committee on Interstate and Foreign Commerce in the 
Seventy-fifth Congress, third session, on 5S. 1356 and H. R. 1668 in 
1938, which we here ask be incorporated by reference. While certain 
railroad witnesses have testified in support of 5S. 2754 their testimony 
is not new. It is simply.a rehash of their evidence in 1938. For ex- 
ample, I cite the testimony of railroads’ witness Joseph G. Kerr, who 
testified before this committee on March 10, 1952, and who also 
testified in the 1938 hearings, at pages 53 to 67, inclusive. 

We would like to incorporate that testimony here by reference, 
because, while I have read much of the testimony of the proponents of 
the present bill, there is nothing new. They do say that there has 
been an increase in the truck traffic, but if you will go back and read 
the 1938 testimony of Mr. Kerr’s, for example, who testified before this 
committee early last fall, you will find in 1938 he said the same thing. 

Now they do say another thing. They say if section 4 is repealed 
the shipping public has ample authority and protection under sections 
1, 2, and 3. They do not tell you that section 4 originally carried 
the same words as section 2 does now under substantially similar 
circumstances and conditions. They do not tell vou that up until 
1910 it was found that section 4 had no teeth, and therefore those 
words were stricken out of section 4 at that time, since which time the 
public have had some protection. And they do not tell you that the 
Supreme Court at that time held with those words in there section 4 
was of no value. But that is what happened. 

Now if you repeal section 4, with the words in section 2 ‘‘under 
substantially similar circumstances and conditions,’ and while those 
words do not appear physically in section 3, as the chairman knows 
as a lawyer, they must be read in context with section 2, and therefore 
T submit that the public would not have any protec tion if you repeal, 
as they here seek, section 4. That is not my opinion but that is the 
opinion based on the experience of vears and court decisions and of 
the decisions of the Interstate Commerce Commission. 
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The unalterable opposition of our principals to S. 2754, or any similar 
legislation which may be proposed, is grounded upon the principles, 
summarized as follows: 

That experience and history show that the present section 4 was 
enacted to prevent unjust discriminations of a particularly flagrant 
form which in the past have caused considerable irritation, complaints, 
and litigation, not only before the Commission but before the Supreme 
C ourk. 

That the present section 4 is just, reasonable, and practical. 

That bills less vicious than S. 2754, although before the Congress 
frequently since 1920, have failed of passage. All of such bills have 
been opposed by the Commission. 

That S. 2754 would, if enacted into law, leave the railroads free 
to confer or withhold unlimited benefits. Such power is the power 
to coerce or destroy; hence, the public interest requires that it be 
wholly condemned. 

lf you refer to the 1938 testimony you will see an example I gave 
there of a packing company in Indianapolis. If the law had been 
repealed it would move a substantial part of its livestock by truck, 
and it was compelled to move a substantial part of its products out 
for various distances to a distance of 350 miles by truck. 

I can hear some of our good friends, railroad men, approach Mr. 
Kingman and saying to him, “Now, Mr. Kingman, we observe you 
move livestock by truck and you move your produce ts by truck. We 
do not like it. We want you to handle it by rail, and if you do not 
immediately convert your livestock movement to rail, if you do not 
convert your fresh meat movement out-bound by rail, there is a 
factory over at Topeka, Kans., or any one of the lowa points, that 
will make shipments in here by rail if we will give him a rate that will 
enable him to do it. Now you think it over, Mr. Kingman, and let 
us know what you want to do.” Mr. Kingman does not want any 
of the depressed rates on meat into his plant, because what it will do, 
it will make him pay less for his livestock in order to meet that com- 
petition. So naturally Mr. Kingman is coerced into moving his com- 
atin by rail. That is what we mean by point 4. 

That S. 2754 cannot be harmonized with, but is diametrically 
opposed to, other measures enacted by the Congress and now govern- 
ing various media of transportation and the Commission. 

That the individual rates, fares and charges, and each of them, 
of ak of the various modes of transportation should be established 
and maintained upon the basis of the cost of performing the service 
plus a reasonable profit, thereby (a) preventing the restoration of 
monopoly in transportation, and (6) securing coordination of the 
carriers upon the sound economic principle of their respective costs 
of service, into a national transportation system which will perform 
the maximum service for the public at a minimum cost. 

That the contentions publicly advanced by the proponents in 
support of S. 2754 are fallacious and, in our opinion, clearly unsound. 

Therefore, we respectfully but urgently request that S. 2754 be not 
approved. 
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STATEMENT OF LEE J. QUASEY, COMMERCE COUNSEL, NATIONAL 
LIVE STOCK PRODUCERS ASSOCIATION 


Mr. Quasry. Now I would like to say a few words with respect to 
the bills having to do with the amendment of the fourth section of the 
act, namely, S. 2349 and S. 2754. 

The fourth section in its present form gives the shippers a protection 
not afforded by the other sections of the act. A lower rate to a more 
distant point than to an intermediate point via the same route is 
prima facie unjust, unreasonable, and unduly preferential and unjustly 
discriminatory, in my opinion. While Congress permitted the Com- 
mission to authorize departures from the long- and short-haul clauses, 
it nevertheless placed the burden of justifying such departures on the 

carriers, a requirement to be met before the rates go into effect and 
not after. This is very important to shippers and to the public. If 
section 4 were repealed the public interest would not be protected, 
as a practical matter, under other sections of the act. 

I will illustrate this by a specific practical observation. There are 
large numbers of tariffs currently filed with the Commission by many 
common carriers from day to day throughout the vear. If the carriers 
are not required to justify proposed rates that are lower for more dis- 
tant points than to intermediate points before they are allowed to go 
into effect, many such departures go into effect unnoticed by numerous 
interstate shippers. This would be due not particularly to a lack of 
diligence on the part of those concerned, but would be due to the 
great difficulty to find out about such proposals in time to request the 
Commission to suspend such rates, and when the rates once became 
effective they could only be brought into issue when attacked in a 
complaint before the Commission and the burden of proof in that 
event would be on the complaining shipper and not on the carrier that 
initiated the rate. 

The long- and short-haul clause has an extensive history and it 
fives protection that is not afforded under any other provisions of the 
act. It expresses a most primary principle of equality; it is funda- 
mental in the determination of just and reasonable and nondiscrimina- 
tory rates, and therefore it should not only be retaimed but extended 
to all other tvpes of common carriers, and there is a bill here, Mr. 
Chairman, at the moment I do not recall the number, but that pro- 
poses to do just that with respect to carriers under part IT. 

One of the most comprehensive and clear statements on the impor- 
tance of the fourth section is contained in Railroad Commission of 
Nerada v. Southern Pacifie Company (21 1. C. C. 329), where, at 
page 338, the Commission, in commenting upon the then new section 
A, said, in part: 


This provision is not a distinct and separable part of the 


act, it is but one declara 
tion or pronouncement as to what Congress regards 


as inimical of public policy. 
Instead of allowing this kind of discrimination to remain in obscurity, as others 
are, the law operates and distinguishes it by naming it. ‘To charge more for the 
shorter haul over the same line shall be presumptive evidence of unjust diserimina- 
tion and the burden is cast upon the carrier justifying a condition which is prima 
facie unlawful and unjust. 


I wish to make a few remarks concerning the work under 


the 


coopers ative project program of the Transportation Association of 
America. The first report of the national cooperative project to the 
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association’s board of directors was released to the printer last week 
and it deals with 39 basic issues of the transportation problem. It 
will soon be submitted for review and reaction of economic groups in 
all the areas of the country, that is on an organized regional basis, and 
through that method the public will be given an opportunity to partici- 
pate in discussions both pro and con with respect to the merits of 
these propositions. 

I strongly endorse the purposes of that program. I believe it very 
effectively exemplifies the democratic process that we enjoy in this 
country, where controversial subjects can be discussed across the table 
by interested groups. I wish, by way of specific information, to say 
that there are eight different panels representing that many different 
groups that have been engaged, and some of them are still continuing, 
I think they all are continuing to work on other phases of the program. 
These include water carriers, railways, pipelines, highway carriers, 
scheduled airlines, freight forwarders, and a panel representing rail- 
road investors, or transportation investors, you might say, and a panel 
of users or shippers. 1 happen to be on the users’ panel, and also have 
been an active member of the task force which is a sort of a smaller 
committee of the users’ panel, and I can say frankly, Senator, that the 
members of the task force and users’ panel and members generally of 
the other panels have cooperated very well in striving to reconcile 
their differences. 

Now I want to say it has not been possible to get complete agree- 
ment on many of these subjects, but some very substantial progress 
has been made and areas of differences between different groups have 
been reconciled quite substantially. All of this we believe is construct- 
ive and should be helpful to the committees of Congress in considering 


legislation, and we strongly urge that no action be taken upon the bills 
which we here oppose until such time as at least proof copies of the 
report of the T. A. program is made available to the committee and it 
has had an opportunity to study it. 

The Cuarrman. Mr. Ellsworth of Salt Lake City. 


STATEMENT OF H. H. ELLSWORTH, EXECUTIVE SECRETARY, 
UTAH CITIZENS RATE ASSOCIATION, SALT LAKE CITY, UTAH 


Mr. E.tuswortn. My name is Harold H. Ellsworth. I am the exe- 
cutive secretary of the Utah Citizens Rate Association. This asso- 
ciation consists of more than 100 wholesalers, manufacturers, distrib- 
utors, retailers, and other businesses doing business in the Inter- 
mountain country. It is the function of this association to promote 
better transportation conditions in the trade area served by its mem- 
bers, and between that area and other areas throughout the United 
States. This association was organized in the years when the Inter- 
mountain country was fighting a life and death struggle for existence 
under the discrimination practiced by the carriers prior to the enact- 
ment of the Gooding amendment to the fourth section of the Inter- 
state Commerce Act in 1920. 

We appear before your committee today in opposition to certain 
bills which would come near destroying the advancement made in a 
quarter century of business progress. These bills are known as S. 
2362, S. 2518, and S. 2754. It is obvious that I cannot do justice to 
all of these bills in the short 20 minutes allotted me at this time and 
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I, therefore, request permission to file written statements for the 
record in connection with these bills in the immediate future, making 
only a brief statement with respect to each of these bills at this time. 

The CHarrMan. That will be very satisfactory to this committee. 
We want your views. 

Mr. Ettswortrn. Thank you, sir. 

We oppose S. 2754 for the reason it would remove the only protection 
the intermountain West has against long- and short-haul discrimina- 
tion and place the burden of policing every tariff on the shipping 
public. The present fourth section of the act was established only 
after repeated attempts to word the regulation loosely enough to permit 
the carriers considerable discretion in the establishment of such rates, 
yet with each attempt the flagrant abuses practiced by the carriers 
made it imperative that the law be strengthened until the present law 
was enacted, yet even under the present law the carriers may estab- 
lish rates which are less for the longer distance than for the shorter by 
application to the Commission and a showing that such rates are 
“reasonably compensatory for the service performed.’’ Certainly, 
if a given rate for a longer distance is “reasonably compensatory” 
then the same rate for the shorter distance must also be reasonably 
compensatory, for example, if a rate of $5 per hundred pounds from 
Chicago to San Francisco pays not only the out-of-pocket costs but 
also contributes something toward the earning of a profit, then the 
same rate to Salt Lake City, a distance 813 miles shorter would be 
handsomely profitable. If they are not making even the out-of- 
pocket costs on the longer haul shipment then there is obviously only 
one reason for seeking the establishment of such a rate and that is to 
remove the competition so that higher rates may be charged in future. 
This places the burden of providing not only the costs of moving the 
traffic to the more distant point upon the shoulders of the short-haul 
shipper but also compels him to pay the entire profit. It must be 
obvious that the establishment of lower rates to the Pacific coast 
than to the intermountain territory would discourage the establish- 
ment of businesses in the intermountain territory since they would 
be able to establish their businesses in the lower rated territory and 
ship back into the higher-rated territory. 

What would the reaction of the Colorado shippers be if the rates to 
Utah were established on a lower basis than the corresponding rates 
to Colorado? Or what would the shippers in Ohio do if the rates, for 
example, from New York to points in Ilinois were lower than those 
to Ohio points? How could such rates be justified? 


(The following statement was submitted for the record:) 


MANUFACTURING CHEMisTs’ AssocIATION, INC., 
Washington 5, D. C., April 3, 1952. 
Mr. E. R. JEusMa, 
Staff Director, Subcommittee on Domestic Land and Water Transportation, 
Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Room 138, Washington 25, D. C 

Dear Mr. JeELsMa: Pursuant to our previous telephone conversations, we are 
pleased to attach three copies of our comments on Senate bills S. 1018, 5S. 2349, 
S. 2350, S. 2351, S. 2352, S. 2353, S. 2355, 8. 2356, S. 2358, S. 2362, S. 2363, 
S. 2364, S. 2365, S. 2366, S. 2518, 8S. 2753, and S. 2754. 
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In accordance with vour request, you will note that our comments concerning 
each bill are set forth separately in the statement. 

We sincerely appreciate the cooperation of the committee in agreeing to receive 
the statement at this time, and it is our understanding that it will be recorded and 
afforded the same consideration as other statements presented at the committee’s 
open hearings. 

Very truly yours, 
M. F. Crass, Jr 


STATEMENT OF MANUFACTURING CHEMIsTs’ ASSOCIATION, INC. 


The Manufacturing Chemists’ Association, Inc. is a nonprofit trade association 
of chemical manufacturers, organized in 1872, whose member firms are respon- 
sible for over 90 percent of the tonnage of all chemicals produced and transported 
within the United States. By a very conservative estimate, its members have 
well over 800 plants located throughout the country, with representation in 
almost every State. They have a vital interest in all modes of transport, not 
only in connection with the assembly of the raw materials used in their ma: 
facturing processes, but also in the distribution of their manufactured products. 
They are interested not only in what they have to pay for transportation, but 
equally in the maintenance, under private ownership and operation, of an over-all 
transport system adequate to serve the needs of commerce and national defense 

Federal regulation should be held to the minimum clearly required by th 
public interest. The vesting in centralized government of regulatory powers 
expressed and implied, has already reached alarming proportions with a staggering 
tax load that is threatening our free enterprise system. 
should not be extended in the absences of compulsory need. 

The association, through its traffic committee, has given careful consideration to 
the various bills now under hearing and hereby respectfully submits its views on 
the above bills in the 14 individual statements affixed hereto. 

As the duly elected executive secretary of the Manufacturing Chemists’ Associa- 
tion, Inc., I am empowered under authority of its board of directors to submit this 
statement on behalf of the association which, you will note, does not cover all of 
the bills currently being heard before your committee, but only those in which 
the association has such interest as to justify submission of its position and views. 

The association appreciates the courtesy shown by the committee in permitting 
it to delay submission of its statement until this time. 

The Manufacturing Chemists’ Association is opposed to these bills, 8. 2349 and 
S. 2754. It supports the position of the National Industrial Traffic League that 
section 4 of part I of the Interstate Commerce Act shall be amended by striking 
the present language of that section and substituting the following 

“Src. 4. Whenever in any proceeding before the Commission under this part, 
part I], part III, or part IV, there is brought in issue a through rate, fare, or charg: 
which exceeds the aggregate of the corresponding intermediate rates, fares, or 
charges subject to this Act, or where there is brought in issue a higher rate, fare or 
charge for transportation of passengers or of like kind of property for a shorter 
than for a longer distance over the same line or route in the same airection the 
shorter being included within the longer distance, the burden of proof shall be 
upon the carrier to justify the rate, fare, or charge against any claim that it is for 
that reason unreasonable, unjustly discriminatory, unduly preferential or prejudi- 
cial or otherwise in violation of any of the provisions of this Act.” 

The fourth section was originally conceived when the rail carriers had a practical 
monopoly of transportation, a condition that no longer exists. Competitive 
influences among the different modes of transport, coupled with the provisions of 
sections 1, 2, and 3 of the act, afford ample protection to the shipping public. 
The fourth section, as presently constitutea and administered, places onerous 
burdens upon the rail carriers, unduly complicates tariff issues, and unnecessarily 
adds to the work load and cost of running the Commission. The provisions of 
section 4 should not be extended to other modes of transport and should be realized 
in the manner above indicated, as to rail transportation. 


Reguiatory powers 
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Unrrep Srares SENATE, 
COMMITTEE ON INTERSTATE AND ForerIGN ComMERCE, 
Washington, D. C., Monday, April 7, 1952. 
The committee met, pursuant to adjournment, at 10 a. m., in 


room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 


Present: Senators Johnson of Colorado, Hunt, and Bricker. 
Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE AMERT- 
CAN WATERWAYS OPERATORS, INC. 


Mr. THomrson. Mr. Chairman, the balance of my statement is 
in connection with S. 2754, which rewrites the fourth section of the 
Interstate Commerce Act, and I would like to have it in the record. 

(The statement is as follows:) 

S. 2754 which can be considered somewhat of a companion to S. 2745 is, as I 
have stated, also mcst innocuous. It proposes to amend section 4 of the Inter- 
state Commerce Act, as amended, to read as follows: 

“Sec. 4. Whenever in any proceeding before the Commission under this part, 
part II, part III, or part IV, there is brought in issue a through rate, fare, or 
charge which exceeds the aggregate of the corresponding intermediate rates, fares, 
or charges subject to this Act, the burden of proof shall be upon the earrier to 
justify such rate, fare, or charge against any claim that it is for that reason un- 
reasonable, unjustly discriminatory, unduly preferential or prejudicial or other- 
wise in violation of any of the provisions of this Act.” 

Before discussing the merits of the bill, or rather its lack of merit, I want to 
mention briefly that which I feel it purports to do. In the first place, it includes 
in the so-called “fourth section,” under parts IT and IV of the act, carriers and 

freight forwarders which are not now subject to the’ present fourth seetion. As to 
whether such carriers or freight forwarders should be included in the present fourth 
section or in the proposed bill is something that I am not in a position to discuss. 
Secondly, it purports to change the law by requiring carriers proposing rates as 
described in the bill to assume the burden of proof in justifving such rates. This 
provision does not add a thing to the present law, even if the entire present fourth 
section is eliminated, because other sections of the act, the Commission’s rules 
of procedure and the general legal approach to any petition, is that the petitioning 
party carries the burden of proof. 

In order to understand the objections whfch water carriers have to S. 2754, 
and the terrific and unfavorable effect it will have on such industry, it is neces- 
sary that I briefly mention what the present fourth section actually does, 

The present fourth section first became a part of the Interstate Commerce 
Act in 1889. However, the wording at that time was so loose that it was rather 
ineffectual and it was subsequently amended in 1910 and strengthened. Subse- 
quent amendments have strengthened it further and several of them, particularly 
those incorporated by the Transportation Act of 1940, were necessary because 
of the additional jurisdiction conferred upon the ICC as a result of the Trans- 
portation Act which beca’ne law that vear. 

Section IV of the Interstate Commerce Act, or, as it is commonly called, ‘‘the 
long and short haul” section, is perhaps one of the most important seetions in 
the act, not only from the standpoint of all carriers, rail and water, but of ship- 
pers as well. Paraphrasing the important provisions of the seetion, it can be 
said that it applies to carriers under parts I and III, namely rail carriers and 
water carriers, and establishes the following requirements: 

(1) That such carriers may not charge greater compensation in the aggregate 
for transportation of likeskind of property for a shorter haul than for a longer 
distance over the same line or route in the same direction, the shorter haul being 
included within the longer distance. For example, assuming that the railroads 


transport sugar from New Orleans to St. Louis, they cannot do so at a less charge 
to the shipper, all other circumstances being equal, than they would charge for 
the transportation of the same sugar from New Orleans to Memphis. 
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(2) Such carriers may not charge any greater compensation as a through-rate 
than the aggregate of the intermediate rates subject to provisions of parts I and III. 
This is not to be construed, however, says the act, as authorizing any carrier 
to charge or receive as great compensation for a shorter as for a longer distance. 
This second provision of the present fourth section is of no importance since the 
proposed bill retains this provision. 

(3) Carriers subject to the section may, however, upon application to the 
Commission in special cases, after investigation, be authorized by the Commission 
to charge less for longer than for shorter distances under the circumstances just 
outlined. But in exercising this authority, the Commission shall not permit the 
establishment of any charge to or from the more distant point that is not reasonably 
compensatory for the service performed, and further, the Commission shall not 
exercise such authority on account of merely potential water competition not actually 
in existence. 

(4). Wherever a carrier by rail shall, in competition with a water carrier route or 
routes, reduce the rates on the carriage of any species of freight to or from competitive 
points, it shall not be permitted to increase such rates unless, after hearing by the 
Commission, it shail be found that such proposed increase rests upon changed condi- 
tions other than the elimination of water competition. [Italics supplied throughout.] 

From a mere comparative reading of the proposed bill, and section 4 as it now 
exists in the law, it should be obvious and apparent to all, the disastrous conse- 
quences that can be expected from the enactment of 8. 2754. Obviously the 
railroads are in favor of the bill. It is a pure license to ‘‘hunt’’ water carriers in 
and out of season, to their destruction and elimination. No other single provision 
of the act, if removed, would have such calamitous results. This committee 
should also bear in mind that the shippers throughout the United States would 
all be immeasurably damaged, all the communities both large and small which 
have grown up along the waterways, or which are dependent upon water trans- 
portation even though they themselves are located inland, would immediately 
dry up. The elimination of section 4 of the Interstate Commerce Act, and that 
is exactly what would be accomplished by the enactment of 8. 2754, would return 
to the hands of the railroads the instruments to recreate the monopoly for which 
they have been so famous in the past. The present bill really puts no restriction 
whatsoever on railroads’ right to ruthlessly, through ridiculously reduced rates, 
eliminate competitive forms of transportation. 

In this connection also, it should be borne in mind that with the elimination of 
this section the moneys spent and to be spent on the improvement of inland 
waterways insofar as they may be attributable to water transportation, and in 
turn therefore the general good of the country, would be so much wasted taxpayers’ 
money. This for the benefit of the railroad investors and at the expense of the 
small-business man. 

The railroads have continuously sought to eliminate other forms of transpor- 
tation. They call it competition, but a casual examination of what they have 
proposed from time to time would clearly demonstrate the tact that it is nothing 
but an absurd rate-cutting program, the sole purpose of which is elimination of 
competitive forms of transportation. With that provision of section 4 abstracted 
above under No. 4, the American shipper is protected: If that were eliminated, 

the rail carriers would have a free hand to reduce rates on specific commodities 
between particular points and eliminate the water carrier serving those points. 
Immediately upon his bankruptey, the rates would be readjusted, not to normal 
but sufficiently above to recoup the losses during the bankruptcy proceeding. 

Even with the present fourth section in the act, the railroads continuously 
hammer against the water lines rate structures. As I mentioned in discussing 
S. 2745, the railroads have been before the ICC and received ten railroad general 
increases and they have clearly set aside some of the moneys received therefrom 
to establish what I have termed the ‘‘war fund” to enable them to recoup their 
losses from this hammering process which seems to be Nation-wide against 
domestic water transportation. This is no idle statement. Within the last 18 
months there have been more than 40 attacks by railroads against specific rates 
on what might be termed ‘‘natural water-borne commodities,’’ which attacks are 
limited to those rates applicable between ports. The reduction in these cases 
has not been proposed with respect to the intermediate points. 

The Interstate Commerce Act, in section 1, requires that rates be not unrea- 
sonable, that is, not too low nor too high for the service performed. This 
upper and lower limit forms what is known as the “zone of reasonableness.”’ 

The act is as well known or better known to rail carrier management than it is 
to water carriers, since they have been subject to it since 1887 Despite this, 
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permit me to cite you one or two examples of what they have had the effrontery 
to propose: On barites moving from Missouri and Arkansas to Louisiana, they 
proposed a reduction of 60.3 percent; on alumina from Modbile, Ala., to Point 
Comfort, Tex., a reduction of 69.2 percent; on pig iron from Norfolk, Va., to 
Portsmouth, Ohio, 51.7 percent; pig lead moving from the new port of Browns- 
ville, Tex., to Chicago, Ill., 29.6 percent. In connection with this pig lead move- 
ment, I might point out that this was developed as a result of the extension of 
the Gulf Intracoastal Waterway and ingenuity of shipping interests, who con- 
structed at their own expense and the expense of the local government substantial 
shipping facilities at Brownsville. It was pioneered by barge lines, and yet the 
railroads take the action mentioned. 

Another item somewhat in the same category is magnesium ingots from 
Velasco, Tex., to Midland, Mich. Here the percent reduction was 43 percent. 

Another benefit which is presently being derived under section IV and which 
would be eliminated through the enactment of S. 2754 is the conservation of 
railroad revenues. The Commission itself has recognized this and has told the 
rail carriers as recently as 2 weeks ago that reductions which they proposed on 
several commodities would result in nothing but rate wars and the proposals were 
therefore disallowed under the fourth section. If the rail carriers had not been 
required to make a special case under that section, those rates would in all 
probability have become effective, to the detriment of the railroads, the com- 
petitive water carriers, and in the final analysis to the shippers, through the 
elimination of water-carrier service. 

In conclusion, it is earnestly requested that this committee report unfavorably 
on S. 2745 and 8. 2754 if they are desirous of maintaining the necessary rounded 
transportation system, including all forms, both rail and water, not only insofar 
as the civilian economy is coneerned but more especially with respect to the 
national defense, which has now become so important to this country in these 
troubled times. : 


Senator Bricker. What is the Supreme Court case; do you have 
the citation there? 

Mr. Tuompson. I do not have the citation. It arose out of I. C. C, 
Docket 27612. 

That concludes my statement, Mr. Chairman. 

The CHAIRMAN. You are opposed to both S. 2745 and 8. 2754? 

Mr. THompson. Yes, sir. 

The Cuarrman. All right. Unless there are some questions, thank 
you, Mr. Thompson. 

Senator Bricker. Mr. Morgan, you do not have that citation? 

Mr. Moraan. No; I do not, Senator. 

The CHarrMaNn. Unless there are some comments, we will hear the 
next witness. 

Thank you very much, Mr. Thompson. 





(The following statement was submitted for the record:) 


STATEMENT OF Harry C. Ames, Counset For Mississipp1 VALLEY BARGE 
LINE Co. 

I shall now discuss 8S. 2754. 

This bill, if enacted into law, would completely abolish the long-and-short-haul 
clause of section 4 of the act and leave that section to carry a perfectly innocuous 
provision casting a prima facie presumption of unlawfulness against a through 
rate or charge, expressed in one figure, which.is higher than the sum or aggregate of 
separately established intermediate rates between the same points and over the 
same route. 

I say “innocuous” because such a through rate has been historically subject to 
the strongest kind of presumption of unreasonableness under section 1 of the act 
and under the decision of the Supreme Court in the classic Hudson Mule case 
(Patterson v. Louisville & Nashville Railroad Co., 269 U.S. 1). Obviously, if a 
higher aggregate of intermediate rates is reduced under section 1, so as to conform 
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to the one-figure through rate, reference or resort to sections 2 and 3 would be 
purely academic and of no practical benefit to the shipper. 

From the standpoint of a common carrier by water, it may safely be said that no 
quicker method of dealing a death blow to the water-carrier industry may be 
conceived of than to repeal the long-and-short-haul clause of the fourth section. 

The methods and mechanics are amazingly simple. The water carrier, for 
example, might name a given rate, say $6 per ton, between ports. Out of this 
rate the water carrier would live, paying all of its costs, including taxes and 
fixed charges, and allowing itself a reasonable profit. : 

The rail carriers serving those ports could not afford to publish and maintain 
a rate anything like $6 per ton for general application. Their normal rate, we 
shall say, would be $10 per ton. But if they could reduce this normal rate only on 
traffic to the port city, keeping their normal rates in effect at interior points, they 
could take the traffic away from the water carrier without too much loss of revenue. 
What losses they would suffer could be made up out of traffic to the intermediate 
points and out of the added revenue they gather out of the general-increase cases. 
So long as this long-and-short-haul clause is in effect they are prohibited from 
charging rates to the port cities higher than those maintained at intermediate 
points in the interior, unless they receive special permission from the Commission. 
This operates as a very definite deterrent, and in cases where the Commission 
refuses to grant the special permission they often withdraw the publication. 

To secure this special permission from the Commission the rail carriers must 
show that the rate they propose to the port is reasonably compensatory for the 
service performed, and the statute further provides that relief may not “be granted 
on account of merely potential water competition not actually in existence.” 

In the leading case on the subject (Transcontinental Rates, 1922, 74 1. C. C. 48, 
71), the Commission has held that to be “reasonably compensatory” a rate 
proposed for terminal application under the fourth section must answer four 
specific tests, as follow: 

1. It must cover and more than cover the out-of-pocket costs incurred in 
handling the traffic 

2. It must be no lower than necessary to meet existing competition. 

3. It must not be so low as to threaten the extinction of legitimate com- 
petition by water carriers. 

4. It must not be so low as to cast an undue burden on other traffic or 
jeopardize the appropriate return on the value of the property devoted to 
transportation, which is contemplated by the act. 

These are rather severe tests, and under them the water carriers have a fair 
chance of protection against ruthless competitive measures. Remove them and 
the water-carrier industry would have no protection at all and would provide an 
open target for destructive competitive practices. It is safe to say that from 80 
to 90 percent of the traffic of the ordinary common carrier by water on our inland- 
river svstem is in seven or eight commodity descriptions. The traffic is readily 
identifiable because the water carriers must make periodic reports to the Com- 
mission. The railroads need only concentrate their efforts on these seven or eight 
commodity descriptions and water traffic will be dried up. This committee, of 
course, is aware of the fact that prior to World War I the rail carriers had com- 
pletely dried up water traffic on the inland-river system; and, given the free rein 
that this bill would put in motion, they will doubtless repeat the performance. 
Then, after water competition is eliminated, they will be in position to increase 
their rates. I make this latter statement because this proposed bill will also 
eliminate paragraph 2 of the present fourth section, which reads: 

‘Wherever a carrier by railroad shall, in competition with a water route or 
routes, reduce the rates on the carriage of any species of freight to or from com- 
petitive points, it shall not be permitted to increase such rates unless after hearing 
by the Commission it shall be found that such proposed increase rests upon 
changed conditions other than the elimination of water competition.” 

The long-and-short-haul clause was enacted in 1887 along with the original act 
to regulate commerce and is regarded as one of the keystone provisions of the act 
The interpretation applied by the Court in the Alabama Midland case (168 
U. S. 144), decided in 1897, to the words ‘‘under substantially similar circum- 
stances and conditions,’’ as used in the original act, largely destroved the efficacy 
of the section where any sort of competition existed at the terminal point which 
did not exist at interior points. But those words were eliminated in 1910, and 
since that time the water carriers, as stated, have had a measure of protection 
against the law of the jungle in competition. 
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The section has always been a source of irritation to the rail carriers because 
they regard it as an interference, with their managerial discretion. N® carrier by 
railroad, if it frankly admits the truth, has any use for a water carrier; and if they 
are “given their head’, as this bill contemplates, Congress might as well go further 
and eliminate from the transportation policy those provisions which call for 
preservation of the inherent advantages of each type of transportation and the 
condemnation of destructive competitive practices. It would be contrary to 
both of those provisions to allow the rail carrier to take traffic away from a water 

carrief on basis of a rate which the rail carrier cannot maintain for general appli- 

cation but which returns full costs, plus profit, to the water carrier. Additionally, 
it would be most unfair because the water carrier has no reservoir of traflic to 
interior points upon which it may rely for recoupment. 





Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G-16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young of North Dakota and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 

The CuarrMan. We will be glad to hear you, Mr. Agrey. 


STATEMENT OF JOHN M. AGREY, DIRECTOR OF TRAFFIC, PUBLIC 
SERVICE COMMISSION OF THE STATE OF NORTH DAKOTA 


Mr. Acrey. My name is John M. Agrey. I reside at Bismarck, 
N. Dak,, and am employed as director of traffic for the Public Service 
Commission of the State of North Dakota. I have had almost 26 
vears of traffic experience in that State, about 12 years with the State 
commission and the balance of the time in the employ of various civic 
organizations at Fargo and Minot, N. Dak. I was admitted to 
practice before the Interstate Commerce Commission in 1934 as a 
class B practitioner and have partic ipated in numerous proceedings 
before the Interstate Commerce Commission and State commissions, 
involving rates on numerous commodities and services performed by 
common carriers. 

I have been directed by the North Dakota commission to discuss 
certain bills that have been proposed in the Senate. The first and 
one of the most important is S. 2754, which, in essence, proposes to 
repeal the fourth section of the Interstate Commere e Act. 

(The witness also testified on S. 2518, S. 2362, S. 2364, and S, 2519.) 

Mr. Acrey. This bill would permit the railroads to do all of the 
things that are now prohibited by the present fourth section of the 
act; namely, charge more for a short haul than for a longer haul and 
charge a through rate higher than any aggregate of intermediate 
rates. 

The only thing this bill provides, other than practically outright 
repeal of the fourth section, is that where there is brought in issue a 
through rate, fare, or ¢ harge which exceeds the aggregate of the corre- 
sponding intermediate rates, fares, or charges subject to the act, the 
burden of proof shal! be upon the carrier to justify such rate, fare, or 
charge against any claim that it is for that reason unlawful under any 
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of the provisions of the act, but this is only whenever the through rate, 
fare, or charge is brought in issue. Under the present law it is in a 
practical sense in issue the minute it is filed. 1 might also mention 
that this new amendment is broadened to cover motor carriers and 
forwarders. 

In my opinion, the present fourth section is one of the most impor- 
tent sections in the whole Interstate Commerce Act. It was originally 
enacted in 1887 and since that time it has been amended several times, 
but in every instance that it was amended it was for the purpose of 
strengthening it and to prohibit the things which the people thought 
were inimical to their interests as well as those of all common carriers, 
including the railroads themselves; namely, cutthroat competition 
and wasteful transportation and dissipation of revenues. 

The present section 4 of the act essentially provides that the rail- 
roads shall not charge more for a short haul than for a long haul, the 
shorter haul being embraced within the route of the longer haul; and, 
second, that the through rate, if there be one, shall not exceed the 
aggregate of the intermediate rates between the same points, unless 
there are justifying reasons for doing either one or both of these acts. 
I am sure that everyone will admit that, it a carrier performs more 
service for one than for another, that, on its face, would be unreason- 
able. Also, if the carrier charged more from points A to C than it 
charged for transporting the same shipment from A to B plus the 
charge from B to C, that would be patently unreasonable. The 
Supreme Court of the United States said ns poems thing in Patterson 
v. Lowisville & Nashville Railroad Co. (269 U. , 11), as follows: 

Apart from statutory enactment, it is prima facie unreasonable to charge more 
for a shorter than for a longer haul. To charge more for a through haul than the 
aggregate of the intermediate rates is likewise prima facie unreasonable. 

Under the present law the carriers may do either one or both of these 
things provided they first secure authority from the Interstate Com- 
merce Commission to do so. 

Under the proposed law they can go ahead and make effective such 
rates as they desired and those rates would remain effec tive until they 
are brought in issue by complaint or on the Commission’s own motion, 
even though such rates could contemplate the assessment of a rate of 
50 cents per hundred weight for a distance of 1,000 miles and $1 per 
hundred weight for a haul 100 miles, both shipments moving in the 
same train, without first demonstrating to the Commission that there 
are special circumstances justifving such departure. 

I am convinced that railroad management is not entitled to have 
such a privilege. There is nothing to indicate that they have changed 
their thinking in any way from what it was back in 1887 or any 
intervening period. Nor have circumstances changed materially. 
The railroads still are the transportation backbone of the country 
and they are rightfully so claiming that status. 

In securing authority from the Commission to depart from the 
provisions of the present law the carriers must show that the proposed 
rates 

(1) Cover and more than cover the extra or additional expense 
incurred in handling the traffic to which the rates apply; 

(2) Be no lower than necessary to meet existing competition; 

(3) Not be so low as to threaten the extinction of legitimate com- 
petition; 
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(4) Not impose an undue burden on other traffic or jeopardize the 
appropriate return on the value of carrier property generally, as 
contemplated in section 15 (a) of the act. 

It is my opinion that the Commission has been very generous in 
permitting the carriers to depart from the present provisions of sec- 
tion 4 of the act. In this connection I have sketched a map showing 
departures with respect to packing-house products moving from 
Wichita, Kans., to Los Angeles, Calif. From the decision of the 
Commission reported in 281 I. C. C. 385 at 392, it is found that the 
reason for the request of the railroads for this de ‘parture was because 
some of them, operating up through Montana, Idaho, and Washing- 
ton, wanted to participate in some ‘of the business in competition w ith 
the direct route of the Santa Fe Railroad but thev were maintaining 
a rate of $2.10 at that time from Wichita. Kans., to intermediate 
Montana points and west thereof which was higher than the rate from 
Wichita, Kans., to Los Angeles. The sketch together with the nota- 
tions made on it [ believe are sufficiently self-explanatory. 

(The sketch referred to appears on the following page.) 

Mr. Agerey. I have one more illustration of the generosity of the 
Commission in granting fourth-section relief, or in other words per- 
mission to depart from the present fourth section of the act, and, for 
the purpose of illustrating it, I merely quote in part from the dis- 
senting opinion of Commissioner Lee in D fferential Routes to Central 
Territory (211 I. C. C. 403 at 438): 


Under the relief authorized in this case, traffic from New York to Chicago can 
move by water 812 miles to Savannah, thence by rail 1,145 miles over the Central 
of Georgia Railway to Birmingham, Ala., and the Illinois Central Railroad beyond, 
or a total distance of 1,957 miles, as compared with a more direct all-rail tariff 
route of 909 miles. A shipment moving over this ocean-rail route, after having 
been transported 812 miles by water to Savannah, is farther away from Chicago 
than when it started its journey at New York. The short all-rail distance from 
Savannah to Chicago is 991 miles or 82 greater than the short all-rail distance 
from New York to Chicago. The first-class rate from New York to Chicago over 
the ocean-rail route by way of Savannah, is $1.44, or 8 cents less than the direct- 
line rate of $1.52 From Savannah to Chicago the first-class rate is $2.30. 

Under the $1.44 rate applicants not only perform the identical transportation 
service beyond Savannah for which they charge a shipper at that point $2.30, 
but, in addition, they load the shipment on the sei at New York, transport it 
812 miles by water, and then transfer it from the vessel to cars at Savannah. 
As a matter of fact, a shipment from New York at the lower rate of $1.44 may 
actually move beyond Savannah in the same car, or in any event in the same 
train, with a shipment from Savannah, on which the higher rate of $2.30 is charged. 
If the latter rate from Savannah to Chicago is reasonable, and it was prescribed 
by us, then the $1.44 rate from New York, which includes the additional services 
previously mentioned, can hardly be said to reflect a reasonable share of the 
general transportation costs. To the extent that it does not do so, other traffic 
of course must bear the additional burden. 


* * * * * * * 


Considering the number of reasonably directed all-rail and differential routes 
available between New York and Chicago, it seems to me that it is wasteful 
transportation to move traffic over unduly circuitous routes. 


The above two examples are illustrative of thousands that could 
be found in the decisions of the Interstate Commerce Commission. 
P I have one illustration of how far the railroads might go if the 
present law was changed. This has to do with carload rates on 
petroleum products from Billings-Laurel, Mont., to North Dakota 
points and an attempt by the railroads to check in a basis of rates in 
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purported compliance with a decision of the Commission. It is 
illustrated on the following map: 

(The map referred to is herewith inserted.) 

Mr. Acrey. Looking at the map you will note it shows various 
rate groups throughout North Dakota. I refer you to the left-hand 
side of the page to the main line of the Northern Pacific Ratlway enter- 
ing North Dakota from Montana at Beach, slightly below the center 
of the left-hand side, and follow that line eastward through Pismarck 
and on to Jamestown. You will note that Jamestown is located in a 
50-cent-rate group. Follow the line of the Northern Pacifie Railway 
northward from Jamestown through Pingree and we come to a 54-cent- 
rate group in which the towns of Edmunds and Melville, N. Dak., are 
located. Continuing on we come to a 50-cent-rate group as repre- 
sented by Carrington, and then going northward we come to a 57-cent- 
rate group and then bevond that New Rockford, N. Dak., located in 
a 50-cent-rate group, thence on through another quite large rate group 
of 57 cents and finally terminating at Leeds, N. Dak., located in a 
50-cent-rate group. 

Here is an illustration of where a railroad has the shortest tariff 
route and vet it wanted to assess hicher rates for a shorter than for a 
longer haul with no possible justifving circumstances attendant. Yet 
under the proposed law the carriers would have been permitted to 
establish this and continue to collect rates under those plainly un- 
reasonable circumstances until ordered to do otherwise by the Com- 
mission. The railroads were, of course, denied relief from the fourth 
section of the act in this instance. (See 229 I. C. C. 595.) 

If the railroads want to depart from the normal methods of reflecting 
distance in making freight rates, 1 can see no reason why they should 
not be compelled to prove the exception. 

Mr. Kerr, of the Southern Freight Association, as I understand it, 
recently stated to you that, among other things, they wanted to 
avoid having their 
revenues reduced because of any requirement under a long-and-short-haul clause 
to spread the reduced rates to and from other points where the same competition 
does not exist. 

Surely, the above illustrations plus the thousands of others that 
can be found in the decisions of the Commission prove otherwise 
Of course, the railroads may want to have even greater freedom than 
this. If they do, then it seems to me they desire to indulge in wasteful 
transportation and destructive competitive practices. The trouble 
with the railroads in meeting competitive conditions is that they meet 
it only to the extent they desire, and recognize the competition only 
in such manner as they choose to, thus creating numerous discrimina- 
tory situations, which in many instances the Commission has in the 
past condemned. Yet under the proposed bill the carriers may be 
permitted to impose such rate adjustments on the shippers and com- 
munities and continue such discriminations as they choose to, until 
it is found unlawful by the Commission, without any redress to the 
shipper for the discriminations he has had to endure pending disposi- 
tion of the proceeding. 

Dealing with the aggregate of intermediates clause, I understand 
Mr. Kerr stated before this committee that when a carrier established 
a just and reasonable rate on a given commodity from a given origin 
to a given destination it ought not to be held to be prima facie un- 
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reasonable merely because it was possible to combine two other rates 
established under substantially dissimilar circumstances and conditions 
and thereby determine on a rate less than the just and reasonable rate 
from origin to destination. The proposed law says nothing whatever 
about a “just and reasonable”’ rate on a given commodity from a 
given origin to a given destination, 

The proposed law says a “through rate, fare, or charge’”’ and not 
“just and reasonable” through rate, fare, or charge. The through 
rate can be any kind of a rate and wholly unsuitable for the traffic 
in question. For instance, the Commission has investigated and 
prescribed through class rates between all points in the United States 
east of the Rocky Mountains. Those class rates in many, many 
instances would be the only “through” rates we would have and in 
many instances would be intrinsically unreasonable for application 
on carload traffic, and vet under the proposed law we would be pro- 
hibited from using the aggregate of intermediate rates even assuming 
that these aggregate of intermediate rates individually might have 
been prescribed by the Commission. 

| would much prefer to have the Commission determine what are 
“substantially dissimilar circumstances.’’ There are several hundred 
railroads all of whom may have different opinions on that, but there is 
only one Commission and its standards are not going to change very 
fast, and its interpretations will have more uniformity. 

We are now prosecuting a formal complaint before the Commission 
involving carload rates on crushed pumice stone from Superior, Wyo., 
and [ona, Idaho, to North Dakota. By reason of the present law 
we have today a rate of $9.09 per ton on this commodity from Superior, 
Wyo., to Bismarck, N. Dak., for example. This is made up of a rate 
from Superior, Wyo., to Roscoe, 5S. Dak., plus another rate from 
Roscoe, 5S. Dak., to Bismarck, N. Dak., both factors aggregating the 
through rate of $9.09. If the proposed law were in effect we would 
today have to pay $13.23 per ton freight rate from Superior, Wyo., to 
Bismarck, N. Dak., because it happens that when the Commission 
prescribed a basis of class rates in the Western Trunk Line Class Rate 
Investigation some years back, the Superior, Wyoming-Bismarck, 
N. Dak., class rates were within the scope of the proceeding, and the 
class E rate happens to be the only through rate we have. ‘To indicate 
to you how unreasonable the rate of $13.23 per ton is, | might point 
out that if we had the same relative basis to Bismarck, N. Dak., that 
was voluntarily established by the railroads to Roscoe, 5. Dak., we 
would have a rate of $6.90 per ton. That is what we are asking for. 

There certainly are no “dissimilar circumstances” involved in this 
illustration unless it might be that the railroads hauling the crushed 
pumice stone from Superior, Wyo., to South Dakota, were willing 
to establish a reasonable basis of rates whereas the railroads that 
would terminate the tonnage in North Dakota refuse to do anything. 

Another thing, under the proposed law, while the North Dakota 
receiver would be compelled to pay $13.23 per ton, and if in due time 
the Commission should find the rates unreasonable and order a reduc- 
tion down to say $7, the railroads during the pendency of the proceed- 
ing, which will take -a year, will have retained the excessive charges 
they would have collected. 

We have similar situations on cement from Indiana, new automo- 
biles from Detroit, Mich., and other points of origin, brick from Towa 
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and Missouri, and probably other commodities that I am not aware 
of at this time. 

The Seventy-fifth Congress considered the so-called Pettengill bill 
S. 1356, which was not as vicious as the proposed bill now before you. 
At that time the Honorable Joseph B. Eastman presented the views 
of the Interstate Commerce Commission and stated in part as follows: 

The rate-making policies which will result from this amendment, under which 
extremely low rates will be established at terminal or competitive points for the 
purpose of driving out competition, must of necessity result in higher-than-normal 
rates in the interior of the country, because that section must contribute that 
portion of the transportation burden which was ignored by the carriers making 
the competitive rates, else bankruptcy would quickly result. 

The Commission concluded with respect to another bill to repeal 
the fourth section in the Seventy-third Congress as follows: 

We are of the opinion that the record of the carriers with respect to the establish- 
ment of higher rates for shorter than for longer distances during the nearly half 
a century since the enactment of the original act, has fully demonstrated the 
need for further protection of the shipping public against the kind of discrimina- 
tion and prejudice resulting from the establishment of higher rates for shorter 
than for longer distances, than that afforded generally by those sections of the 
act, other than section 4, and it is our view that the long-and-short-haul provision 
of that section should be continued in force to insure this protection. 

I believe both of these statements to be sound and circumstances 
have not changed since they were made which would justify practically 
the full repeal of the fourth section of the act. 

As stated heretofore, the present fourth section of the act simply 
requires that when the carriers desire to maintain a freight rate 
adjustment that is a marked departure or exception from the normal 
manner of establishing and maintaining transportation charges based 
on distance, they shall first justify their right to the exception. The 
proposed bill in substance compels the shippers to assume the burden 
of proving that the railroads are not entitled to this exception, in 
addition to having the burden of proving violations of sections I, II, 
and III of the act. The assumption by the carriers of the burden 
of justifying rates in excess of the aggregate of intermediates provided 
for under the proposed bill gives little comfort. 

In looking through the Traffic Bulletin for March 22, 1952, I find 
that out of 14 fourth section applications, Nos. 26887 to 26900, in- 
clusive, that only one was filed account competition of motor carriers, 
one competition of rail and motor carriers, and the balance of 12 were 
filed account “competition with rail carriers and circuitous routes.” 
In the issue of March 29, 1952, it is noted, 15 applications were filed 
to meet rail competition, and 2 to meet motor. It would be interesting 
to request the Commission to furnish this committee with information 
covering 1 year’s period. 

In closing my remarks with respect to S. 2754, may I call the at- 
tention of the committee to the wealth of information shown in report 
of the Senate committee issued in 1938, with respect to S. 1356 and 
H. R. 1668, commonly called at that time, the Pettengill bill, and which 
in my opinion was not as vicious as the bill now before you. I com- 
mend to you particularly the testimony of Hon. Joseph B. Eastman 
shown at pages 769 to 811. 

1 do not particularly recommend that the present fourth section be 
made applicable to motor carriers as contemplated by S. 2349, due 
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primarily to difficulties of administration. There are thousands of 
common motor carriers as compared to hundreds of railroads. Motor 
carriers are changing continually not only going in and out of business, 
but their routes as well change, and it may be the Congress would have 
to at least triple the personnel to properly take care of ‘the applications. 
However, if it is going to be contended that just because the motor 
carriers are not subject to section 4 of the act, it should be repealed 
as to the railroads, then by all means place the present law in effect 
on both of them. The rail part is of far more importance to us and 
we urge that it be not changed in any respect whatever. 

North Dakota has a fourth section law, but that is even more rigid 
than what is proposed to be repealed here. The State commission 
camot grant any departures whatever. In view of all of the circum- 
stances, we urge you to not recommend this bill for passage or any 
bill proposing to change the present fourth section of the Interstate 
Commerce Act. 


STATEMENT OF C. E. CHILDE, REPRESENTING THE MISSISSIPPI 
VALLEY ASSOCIATION 


Mr. Cuiuper. 8. 2754 is a bill to emasculate section 4 of the Inter- 
state Commerce Act, by wiping out the long- and short-haul rule, 
which forbids the charging of lower rates to a given destination than 
the rates to shorter-distance intermediate points on the same route. 
This has been an important part of the Interstate Commerce Act from 
the beginning, and has been strengthened from time to time, to pre- 
vent the vicious kind of discrimination which the railroads practiced 
in the early davs of making low rates to or between water ports to 
meet or destroy water competition and keeping high rates in effect in 
the inland intermediate territory. No part of our Interstate Com- 
merce Act has been more thoroughly considered and bitterly fought 
over than the long-and-short-haul rule. Nothing could be more un- 
fair to inland communities and shippers than to be placed on a high 
plateau of railroad rates, compared with more distant cities loc ‘ated 
on navigable water served by the same railroads. The object, of 
course, is for the railroads to have a backlog of high inland rates to 
sustain them while they maintain below-cost water-competitive rates, 
and after actual or prospective water transportation is eliminated, to 
boost their rates to the highest levels the traffic will bear. The evils 
of this theory of rate-making are so well known that I need not 
elaborate on them, but merely declare the unalterable opposition of 
the Mississippi Valley Association, now as in the past, to wiping out 
the long-and-short-haul rule. 

The bill also proposes to legalize the practice, now forbidden by 
section 4, except in special cases, of charging more for a given trans- 
portation haul than the sum of the rates for hi auling the same shipment 
to an intermediate point on the route, and thence to final destination. 
The only reason we can conceive of for the proposed legislation is that 
the railroads hope to maintain a backlog of rates in the interior even 
higher than the local rate to or from the port plus the local rate beyond. 
Any such system of rate-making is so shocking to the conscience, so 
discriminatory against landlocked shippers and communitie s, that we 
feel sure the committee will not give it serious consideration. 





1648 DOMESTIC LAND AND WATER. TRANSPORTATION 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C., Wednesday, April 9, 1982. 
The committee met, pursuant to recess, at 10 a. m., in room G-16, 


United States Capitol, Senator Edwin C, Johnson of Colorado (e hair- 
man) presiding. 


Present: Senators Johnson of Colorado, and Hunt. 


Also present: E. R. Jelsma, staff director of Subcommittee on Do- 
mestic Land and Water Transportation. 


(The following letters and statements were inserted in the record 
following the conclusion of the hearings, April 9:) 


LetreR From L. C. Wo.re, Executive Secretary, Los ANGELES TRAP¥IC 
MANAGERS CONFERENCE 
AprIL 4, 1952. 
Re Senate bill 2754 
The Honorable Senator Epwin C. JOHNSON, 
Senate Office Building, Washington, D. C. 


Dear Senaror JOHNSON: The Los Angeles Traffic Managers Conference 
Ine., representing 115 of Los Angeles’ large shippers who are familiar with the 
many problems which exist today in the transportation field, have made a study 
of _ above-numbered bill which provides to amend the fourth section of the 
1.C.C. Act. Our conference is opposed to the principles of the bill and recommends 
cas} it be opposed for enactment when it reaches the Senate for hearing. 

The bill would repeal the present prohibitions of the long-and-short-haul clause 
and also the paragraph designed to prevent railroads from temporarily reducing 
rates to drive out water competition. The bill would place rates of surface carriers 
in substantially the same position as that now found with motor carriers, i. e. 
rates for longer than for shorter distances would not be prohibited, and rates 
exceeding the aggregate of intermediates would be only subject to justification 
by carrier informal proceedings before the Interstate Commerce Comunission, thus 
eliminating safeguards now set up to protect the public. 

It is hoped that vou wil! find it consistent to oppose this bill, S. 2754, which will 
be greatly appreciated by all the shippers. 

Yours very truly, 
Los ANGELES TRAFFIC MANAGERS CONFERENCE, 
By L. C. Wours, Executive Secretary. 


STATEMENT OF CHARLES F. BRANNAN, SECRETARY OF AGRICULTURE 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., April 15, 1952. 
Hon. Epwin C. Jounson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United Slates Senate. 

Dear SENATOR JOHNSON: Both prior to and since the public hearings which 
started before your committee March 3, 1952, you have very kindly transmitted 
to me for comment thereon a number of bills and substitute bills to amend the 
Interstate Commerce Act. 

In heretofore acknowledging some of these bills a brief commentary was made 
with respect to a few of them and on March 25, 1952, witnesses for the De portant 
appeared before vour committee and testified at length on S, 2357, 5. 2362, 5, 2518, 
and S. 2519, which bills are considered of utmost importance to naaneitiaies At 
that time you granted the privilege of submitting additional comment either 
orally or by written statement. 

Several of the four bills referred to have since been the subject of single or 
multiple amendments; also a few original bills which were not directly transmitted 
by you, are also of interest to the Department. 

The purpose of this communication is to offer additional comment on the four 
bills enumerated above, in the light of the amending substitutes thereto, and to 
submit on behalf of the Department a statement of views and position on other 
bills presently of record. 


» * * * * x x 
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S. 2754, and amendment of April 2, 1952.—This bill, as amended, would permit 
the railroads and the water carriers to decide for themselves without first obtaining 
authority the extent to which the long- and short-haul principle should be departed 
from. The preposal would encourage destructive rate wars and the revenue 
deficiencies from such practices would have to be made up from other traffic 
which would include the products of agriculture. The Commission is very liberal 
in granting relief under the present law even over direct routes. The present 
provisions of section 4 ir the act are salutary and should be retained. 

* * * * * * 


CHARLES F. BRANNAN, Secretary. 


LETTER From FraNK L. Yates, ACTING COMPTROLLER GENERAL OF THE UNITED 
STATES 
ApRIL 11, 1952 
Hon. Epwin C. JoHnson, 
Chairman, Cemmitiee on Interstate and Foreign Commerce, 
l'nited States Senate. 

My Drar Mr. CnHarrMan: Reference is made to your letter dated February 
28, 1952, acknowledged by telephone March 3, 1952, transmitting for the com- 
ments of this office 8. 2754, Eighty-second Congress, Second session, entitled 
**A bill to amend the fourth section of the Interstate Commerce Act.” 

If enacted the bill would replace the present section 4 with language as follows: 

“Src. 4. Whenever in any proceeding before the Commission under this part, 
part II, part III, or part IV, there is brought in issue a through rate, fare, or charge 
which exceeds the aggregate of the corresponding intermediate rates, fares, or 
charges subject to this act, the burden of proof shall be upon the carrier to justify 
such rate, fare, or charge against any claim that it is for that reason unreasonable, 
unjustly dise riminatory, unduly pre ‘fere *ntial or prejudicial or otherwise in viol: ation 
of anv of t’ e pro isions of this aet. 

Section 4 of the interstate Commerce Act, as currently in effect, reads, in perti- 
nent part, as follows: 

“Tt shall be unlawful for any common carrier * * * [by rail or water] to 
charge or receive any greater compensation in the aggregate for the transportation 
of passengers, or of like kind of property, for a shorter than for a longer distance 
over the same line or route in the same direction, the shorter being included within 
the longer distance, or to charge any greater compe nsation as a through rate than 
the aggregate of the intermediate rates * * *, 

This section also includes a proviso pe rmitting limited relief from these prohi- 
bitions by the Interstate Commerce Commission upon application by a carrier 
adversely affected, and after investigation of the circumstances by the Commission. 

The bill, if enacted, would have the effect of repealing entirely the present 
provisions in the said section prohibiting the carriers from charging greater 
amounts for a shorter than for a longer distance or from charging greater compen- 
sation as a through rate than the aggregate of the intermediate rates. As it 
stands, the bill would permit carriers to publish through rates greater than the 
aggregate of intermediates before rather than after investigation by the Interstate 
Commerce Commission, since the bill requires the shipper rather than the ecarrie1 
to initiate proceedings before the Commission to determine whether a through 
rate which exeeeds the aggregate of intermediates is unreasonable, unjustly 
discriminatory, unduly preferential or prejudicial or otherwise in violation of the 
act. With respect to the provision or the bill which imposes the burden of proof 
upon the carrier to justify the higher rate, it will be noted that under the present 
law such burden is upon the earrier by reason of the fact that it must first justify 
the higher rate and obtain relief from the Commission before the higher rate may 
be published. 

The practical effect of the enactment of the bill would be such that the protection 
now afforded shippers against unreasonable or otherwise unlawful rates of the type 
referred to in said section of the act would be so weakened as to be almost non- 
existent. It has been said by the Supreme Court of the United — in the case 
of Patterson v. Louisville & Nashville Railroad Company (269 U. ), that 

“se * * Apart from statutory enactment it is prima ag Stew nel to 
charge more for a shorter than for a longer haul.” 

Also, the Interstate Commerce Commission has consistently held that joint 
rates which exceed the aggregate of intermediate rates are prima facie unreason- 
able. The provisions of the bill are such that, in order to obtain relief from rates 
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which are prima facie unreasonable, the shipper must institute proceedings before 
the Commission, and it may reasonably be assumed that in many instances, as 
where the amounts involved were small or shipments infrequent, a shipper would 
choose to forego relief rather than to undertake the expense and delay incident 
to a proceeding before the Commission and thus, by default, enable the carriers 
to maintain rates that patently are unreasonable. 

It is believed here that the bill is particularly undesirable from the standpoint 
of the Government as a shipper. In the audit of payment vouchers for trans- 
portation services the Transportation Division of the General Accounting Office 
has discovered literally hundreds of through rates which exceeded the aggregate 
of intermediate rates and which affected the charges on many thousands of ship- 
ments. Since, under the present act, such rates are specifically declared to be 
unlawful, the tariffs of rail carriers usually contain either a statement that relief 
from the provisions of section 4 has been granted by the Interstate Commerce 
Commission or a provision to the effect that if a through rate published therein 
exceeds the aggregate of intermediate rates the charges will be computed on the 
basis of the lower aggregate and the higher through rate will have no application. 
Accordingly, in proper instances, this office adjusts the charges to the basis of 
the legally applicable lower aggregate. However, under the proposed bill the 
higher through rate would no longer be declared unlawful and the enactment 
thereof no doubt would result in a disposition on the part of the carriers to re- 
move from their tariffs the provision that if a through rate exeeeds the aggregate 
of intermediate rates, the latter shall apply. The elimination of such provision 
in tariffs would have the effect of making the higher through rate the legal rate, 
rather than the lower aggregate. In such event, if this Office should seek to 
avail itself of the well-established principle that through rates which exceed the 
aggregate of intermediates are prima facie unreasonable and adjust charges 
accordingly—rather than to institute proceedings before the Commission as 
apparently contemplated by the bill—there is no doubt but that this Office 
would become involved in innumerable controversies with the carriers resulting 
in a flood of claims and an increased workload. 

It is to be observed that the provisions of the present fourth section do not 
apply to motor carriers and, in order to subject such carriers to its provisions, 
there has been introduced 8S. 2349, Eighty-second Congress, second session, 
entitled ‘“‘A bill to extend to common carriers by motor vehicle the long- and 
short-haul provisions of the Interstate Commerce Act,’”’ which was the subject 
of Office letter, B-107447, February 20, 1952, to the chairman, Committee on 
Interstate and Foreign Commerce, United States Senate, recommending favor- 
able consideration thereof. The reasons advanced for the desirability of the 
enactment of that bill may well be advanced against the present bill since enact- 
ment of S. 2754 would extend to all carriers the opportunity to establish a rate 
structure fully as objectionable as that now maintained by the motor carriers. 

It appears to be the purpose of the proponents of S. 2754 to equalize the benefits 
of the rail and the water carrier with those now enjoyed by the motor carrier by 
freeing them from the prohibitions presently contained in section 4 of the Inter- 
state Commerce Act, but it is the opinion of this Office that the equalization would 
be better obtained by the enactment of 8S. 2349 thus making motor carriers subject 
to the present provisions of section 4. 

For the reasons appearing above, it is believed that the enaetment of 8. 2754 
is undesirable and against the best interests of the United States. Therefore, 
this Office strongly recommends against the enactment thereof. 

Sincerely yours, 
Frank L. Yates, 
Acting Comptroller General of the United States. 





LETTER From Frank L. Yates, AcTtTiING CoMPTROLLER GENERAL OF THE 
Unitep STaTEs 


WASHINGTON 25, April 25, 1952. 


Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

My Dear Mr. CHarrRMAN: Reference is made to your letter dated April 3, 
1952, acknowledged by telephone April 9, 1952, transmitting for the comments of 
this office an enclosed copy of a bill in the nature of a substitute for 8S. 2754, 
Kighty-second Congress, second session, which makes further changes in the 
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fourth section of the Interstate Commerce Act than were proposed under S. 2754, 
as originally drafted. 

If enacted, the substitute bill would replace the present section 4 with the 
following language: 

“Sec. 4. Whenever in any proceeding before the Commission under this part 
[rail], part II [motor], part III [water], or part IV [freight forwarder], there 
is brought in issue a through rate, fare, or charge which exceeds the aggregate of 
the corresponding intermediate rates, fares, or charges subject to this Act, or 
where there is brought in issue a higher rate, fare, or charge for transportation of 
passengers or of like kind of property for a shorter than for a longer distance over the 
same line or route in the same direction, the shorter being included within the longer 
distance, the burden of proof shall be upon the carrier to justify the rate, fare, or 
charge against any claim that it is for that reason unreasonable, unjustly dis- 
criminatory, unduly preferential, or prejudicial or otherwise in violation of any 
of the provisions of this Act.’”’ [Italics supplied.] 

The italicized portion quoted above represents that part that has been added 
to the bill as originally proposed. 

In response to a request from your office for comments on the original draft of 
S. 2754, I advised your Committee by letter (B—108340) dated April 11, 1952, in 
considerable detail the objections this office had to the enactment of the proposed 
legislation. 

The substitute bill differs from the original bill by the inclusion of those pro- 
visions underlined in the quotation above which are intended to regulate higher 
rates, fares, or charges for transportation of passengers or property for shorter 
than for longer distances over the same route. Under section 4, as now in effect, 
the carrier is required to justify such rates and obtain relief from the restrictive 
provisions contained therein before publication, whereas the effect of the proposed 
bill would be to permit publication of such rates before rather than after investi- 
gation by the Irterstate Commerce Commission. Thus, under the substitute 
bill, rates which are higher for shorter than for longer distances are in the same 
category with rates which exceed the “‘aggregate of intermediates’’ under 8. 2754, 
as originally proposed. Accordingly, the substitute bill is objectionable for the 
same reasons as were given in my report to your committee dated April 11, 1952, 
on the original 8. 2754. 

For the reasons appearing above, it is my opinion that the enactment of S. 2754, 
as amended by the substitute bill, is undesirable and against the best interest of 
the United States and, therefore, I am recommending against the enactment 
thereof. 

Sincerely yours, 
FRANK L. YATEss, 
Acting Comptroller General of the '/nited States. 


LETTER From Wa ttTerR M. W. Spiawn, CHarrRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
AprIL 4, 1952. 
Hon. Epwin C. JoHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CHAIRMAN JoHNsON: Your letter of February 28, 1952, addressed 
to the Chairman of the Commission, requesting comments on a bill, 8S. 2754, 
to amend the fourth section of the Interstate Commerce Act, introduced by 
Senator Bricker (for himself, Senator O’Conor, and Senator Capehart), has been 
referred to our legislative committee. After careful consideration by that com- 
mittee, I am authorized to submit the following comments in its behalf: 

This bill would repeal section 4 as it now reads and substitute therefor the 
following: 

“Spo. 4. Whenever in any proceeding before the Commission under this part, 
part II, part III, or part IV, there is brought in issue a through rate, fare, or 
charge which exceeds the aggregate of the corresponding intermediate rates, 
fares, or charges subject to this Act, the burden of proof shall be upon the carrier 
to justify such rate, fare, or charge against any claim that it is for that reason 
unreasonable, unjustly discriminatory, unduly preferential,or prejudicial or other- 
wise in violation of any of the provisions of this Act.” 

The two main provisions of section 4 appear in paragraph (1) of that section 
They provide that it shall be unlawful for any common carrier subject to part I 
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or part IIT (a) to charge any greater compensation in the aggregate for the trans- 
portation of passengers, or of like kind of property, for a shorter than for a longer 
distance over the same line or route in the same direction, the shorter being in- 
cluded within the longer distance; or (b) to charge any greater compensation as 
a through rate than the aggregate of the intermediate rates subject to the provi- 
sions of part I or part Ili. Provisions (a) and (b) usually are known as the 
long-and-short-haul clause and the aggregate-of-intermediates provision, re- 
spectively. 

Section 4 also specifically empowers the Commission to authorize relief from 
the long-and-short-haul clause subject to the limitations stated in that section. 
The Supreme Court of the United States has held that the Commission also has 
the power to authorize relief from the aggregate-of-intermediates provision 
(Patterson v. L. & N. Railroad, 269 U.S. 1, 9). 

As you know, these provisions of section 4 do not apply to motor carriers 
subject to part II of the act or to freight forwarders subject to part IV. Another 
bill, S. 2349, introduced by vou, to extend to common carriers by motor vebicles 
the long-and-short-baul provisions of the Interstate Commerce Act, was discussed 
in our letter dated March 24, 1952. 

Under 8. 2754 the burden would rest upon the carrier to justify a rate which 
contravenes the aggregate-of-intermediates principle only in a proceeding before 
the Commission and only when a claim was made that the rate in question is 
for that reason unreasonable, unjustly discriminatory, unduly preferential or 
prejudicial or otherwise in violation of any provisions of the act. 

In order to receive any benefits from this provision it would be necessary for 
a complaining shipper to determine the precise manner in which a particular 
rate contravenes the aggregate-of-intermediates principle and present that 
evidence in a proceeding before the Commission. The shipper, of course, would 
have no protection whatever from rates which contravene the long-and-short-haul 
principle under the bill, since that principle is not mentioned. 

In the Patterson case mentioned above (p. 11) the Supreme Court has held that 
apart from statutory requirements (meaning sec. 4 of the act) “it is prima facie 
unreasonable to charge more for a shorter haul than for a longer haul. To charge 
more for a through haul than the aggregate of intermediate rates is likewise prima 
facie unreasonable.’’ Continuing, the Court said: ‘‘In each case conditions may 
exist which, if shown, would establish the reasonableness of the rate in question.”’ 
We have consistently applied the principle announced in the Patterson case. 
Additionally, we have said that the charging of a higher rate for a shorter haul 
than for a longer haul under the conditions specified in section 4 of the act is 
unquestionably a form of discrimination. (See Fifth Class Rates Between Boston 
and Providence, 2 M. C. C. 531, 547, and New England Motor Carrier Rates, 
8 M. CLC. 287, 322.) 

If this bill is enacted, contrary to our recommendation as explained presently, 
we know of no sound reasons why the provisions thereof should not be extended 
to rates which contravene the long-and-short-haul principle as well as to rates 
which contravene the aggregate-of-intermediates principle. 

Historically, Federal regulation of the railroads, which began with the act to 
regulate commerce of 1887 creating the Interstate Commerce Commission, was 
occasioned primarily by the then widespread and flagrant discriminations in rates 
and charges. Prominent among these discriminations, which had created intense 
public dissatisfaction, was the common practice of charging less for long hauls 
than for shorter hauls to or from intermediate stations on the same line or route, 
even when the route was direct. 

It is our understanding that section 4 of the act was designed to subject such 
rate discriminations to regulation by the Commission and to confine them within 
reasonable limits. Some of the subsequent history of section 4, including the 
part played by the phrase ‘‘under substantilly similar circumstances and condi- 
tions’ is stated with essential accuracy in Sharfman’s ‘‘The Interstate Commerce 
Commission,’”’ volume 1, pages 28-32. 

The long-and-short-haul clause of section 4 was enacted as a part of the original 
act to regulate commerce approved February 4, 1887. The aggregate-of-inter- 
mediates provision was enacted June 18, 1910. We do not believe that the publie 
interest would be served by repealing these two provisions of section 4, particularly 
the long-and-short-haul clause. 

Experience during thé years before and since the enactment of the act to regu- 
late commerce in 1887, has shown that special measures are necessary to prevent 
the peculiar form of undue prejudice and discrimination which may be created 
by the establishment of higher rates for shorter than for lounger distances. Section 
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4 was designed to protect the shipping public against this special kind of prejudice 
and discrimination. 

Section 3 is designed t» protect the shipping public against undue prejudice and 
preference generally, but under that section the question as to whether or not 
rates or charges result in prejudice or preference which is undue involves the 
exercise of judgment and discretion as applied to the circumstances of each case, 
and a shipper claiming relief under that section must sustain the burden of proof 
that the alleged prejudice or preference is undue. There is no such uncertainty 
or burden upon the shipper with respect to section 4. That section expressly 
declares the charging of higher rates for shorter than for longer distances to be 
unlawful except where upon proper showing by the carriers such rates have been 
specifically authorized by the Commission. 

S. 2754 would relieve the carriers from the duty of showing the justification for 
a higher rate for a shorter than for a longer distance before it could be charged, 
and impose upon the shipper charged the higher rate the burden of proving that 
it is unduly prejudicial. Assuming this to have been shown, the prospect of 
obtaining any redress in such a case with respect to past shipments is generally 
impracticable, as it is almost impossible for the shipper to prove the extent to 
which he has been damaged by having been compelled to pay the higher rate. 

In the past, numerous bills with similar intent have been introduced and 
considered. Extremely voluminous and vigorous hearings, in which this com- 
mission participated, were held in connection with several of these bills, such as 
H. R. 3263, intreduced by Congressman Pettingill in the Seventy-fourth Congress 
first session. During those hearings, literally hundreds of persons were heard in 
opposition or expressed opposition on the reeord 

We are of the opinion that the practical experience of this Commission in 
administering the long-and-short-haul clause and the aggregate-of-intermediates 
provision of section 4, since their enactment, fully demonstrates the continuing 
need of the shipping public for the protection now afforded by section 4. This is 
especially true, we think, as to small shippers and others who are not equipped to 
keep abreast cf the rapidly changing rate structure throughout the country. 

For the reasons herein stated, we cannot approve the bill, 8S. 2754. Accordingly 
we recommend that it be not passed. 

Respectfully submitted. 

Water M. W. Sprawn, 
Chairman, Leaqislative Committee. 
CHARLES D. MAHAFFIE. 

Joun L. Rogers 


LETTER From WatteR M. W. SpepLAWwN, CHAIRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
APRIL 11, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Fore r1gn Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JoHNSON: Your letter of April 3, 1952, addressed to the 
Chairman of the Commission and requesting comments on an amendment in the 
nature of a substitute, intended to be proposed by you (by request) to 8S. 2754, 
‘*To amend the fourth section of the Interstate Commerce Act,’ has been re- 
ferred to our legislative committee. After careful consideration by that com- 
mittee, I am authorized to submit the follow'ng comments in its behalf: 

The provisions of S. 2754, as originally introduced, would apply only to rates 
which contravene the aggregate-of-intermediates principle. This amendment 
would make the provisions applicable also to rates which contravene the long- 
and-short-haul principle. If this bill is to be enacted, we know of no sound 
reasons why its provisions should not be so extended. However, for the reasons 
stated in our letter of April 4, 1952, we recommend that S. 2754, both as orig- 
inally introduced and as here proposed to be amended, be not enacted. 

Respectfully submitted. 

Watrer M. W. Spawn, 
Chairman, Legislative Committees 
CHARLES D. MAHAFFIE 
Joun L. Rocers. 
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STATEMENT OF DEPARTMENT OF COMMERCE, CHARLES SAWYER, SECRETARY 


Views of the Department of Commerce concerning S. 2745, a bill to 
eliminate certain sections of the Interstate Commerce Act which provide 
for preferential treatment in the matter of rates, and 8S. 2754, a bill to 
amend the fourth section of the Interstate Commerce Act. 


The Department of Commerce opposes S. 2745 and S. 2754, and the amend- 
ments thereto of March 25 and April 2, 1952, respectively. 

The present law requires the Interstate Commerce Commission to prescribe 
differentials between rail-water and all-rail rates whenever justification is made. 
The Supreme Court in Alabama Grt. So. R. v. United States (340 U. S. 216), 
interpreted the act to authorize prescription of differentials on bases other than 
differences in cost, namely, on value-of-service and water-carrier promotional 
considerations. Under the fourth section of the act carriers by rail, pipeline, and 
water are forbidden to charge a greater compensation for a shorter haul than for a 
longer haul over the same route, in the same direction, subject to administrative 
dispensation by the Commission ‘‘in special cases.”’ 

S. 2745 would strike section 305 (c), which permits differences between rail and 
water rates, charges, and practices if justified by the facts, and section 307 (d), 
which provides for differentials in joint rail-water rates as described above. It is 
not clear whether the ICC could still approve justified differentials for such 
service under other general provisions. 

S. 2754 as first introduced would repeal that part of the long- and short-haul 
clause described above, and an caaveded S. 2754, dated April 2, 1952, imposes a 
burden of proof on all regulated carriers under the act in such cases to prove 
lawfulness, instead of the outright prohibition now applied under parts I and III. 

This Department opposes these bills for the reason that they would tend in 
practical effect to disrupt the present competitive relationship between land and 
water carriers which we deem adequately controllable under the present language 
of the act and the national transportation policy, and more specifically — 

While it is not clear how far-reaching repeal of section 305 (c) without corre- 
sponding change of other general provisions of the act would be, at the most its 
effect would be to remove a negative presumption, not substituting any affirma- 
tive duty or standard and thus would probably be negligible in practice. 

Removal of the mandatory language of section 307 (d) respecting differentials 
between rail and joint rail-water rates might be construed as a legislative reversal] 
of Alabama Cri. So. R. v. United States (340 U. S. 216), referred to above, and 
might make it difficult for water carriers to reflect their inherent advantages in 
joint rates with railroads to the extent required by national policy. This is of 
supreme interest to the areas and communities which now benefit from differential 
rail-water rates, even though not located directly on the waterways. 

Respecting the substitute amendment of 8. 2745, dated March 25, 1952, which 
would substitute a cost standard for the presently broader standard as a basis 
for prescribed rail-water differentials below all-rail rates, while this Department 
favors generally the principle of rate differentials made consistent with cost dif- 
ferences, where measurable, the Commission should not be precluded from con- 
sidering differences in value and unit of shipment, commercial considerations and 
similar factors in such connection. This amendment is thus not acceptable as a 
matter of principle. 

Long-distance rates made without regard to the long- and short-haul principle 
may provide a serious barrier to the economic development of intermediate re- 
gions and localities, and at the same time, when depressed by competitive factors, 
tend to favor and extend production and market concentration at the expense of 
interior regions, thus preventing natural growth based on geographic position. 

Fairly rigid application of the fourth section to the railroads has been necessary 
to protect the public, among other things, because of the unequal incidence of 
their competition. Many communities still depend largely on one carrier, or one 
type of carrier, or produce commodities for which intercarrier competition is 
negligible. 

Absolute repeal of the fourth section would throw the entire onus of burden 
upon the intermediate community or the competing carrier of proving discrimina- 
tion or other unlawfulness, and would relieve the publishing carriers correspond- 
ingly. Such a result would in practice unjustly hamper the public interests, and 
accord carriers undue latitude. 

In our opinion, inadequate protection would be afforded by substituting a gen- 
eral presumption or “burden of proof’ on the carriers, as proposed in the amend- 
ment in the nature of a substitute dated April 2, 1952, for the definitive “distance 
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principle”’ of the fourth section, as the mere procedural presumption is not enough 
to offset the inequality of carrier-individual shipper position in all cases. 

In our report of April 8, 1952, on S. 2349, in which this Department opposed 
extension of the fourth section to part II of the act, it was suggested that the 
Congress might consider directing an appropriate study of the transportation 
needs and rate requirements of intermediate and off-line points and communities. 
If there is to be any change in the application of the “‘distance principle’’ in rates 
as now required, we would repeat that suggestion in the present connection. 


STATEMENT OF FRANK A. LEFFINGWELL, SECRETARY-TREASURER, TEXAS 
INDUSTRIAL TRAFFIC LEAGUE 


Dauuas, Tex., April 9, 1952. 

Hon. Epwin C. JoHNnson, 

Chairman, Interstate and Fcreign Commerce Committee 
United States Senate, Washington, D. C. 


Dear Sir: For your information I wish to advise that the Texas Industrial 
Traffic League, a State-wide nonprofit corporation representing commercial and 
industrial interests of Texas so far as transportation matters are concerned, has 
taken the following positions with regard to bills now pending before your com- 
mittee: 


. 2348——Opposed to the bill. 

. 2349—Opposed to the bill. 

. 2351—Opposed to the bill. 

$s. 2352—Opposed to the bill. 

. 2353— Opposed to the bill. 

. 2355—We favor approval of the bill. 

. 2356—Opposed to the bill. 

. 2358—Opposed to the bill. 

. 2359—We favor approval of the bill. 

. 2362—Opposed to the bill. 

. 2363—Opposed to the bill. 

. 2364— We oppose the amended bill but support the original bill if the word 
“willful” is inserted prior to the words “‘failure to engage in’ in 
line 5, page 2 

. 2365—Opposed to the bill. 

§. 2518—Opposed to the bill. 

s. 2519—Opposed to the bill. 

. 2712—Opposed to the bill. 

. 2713—Opposed to the bill. 

. 2742—We favor approval of the bill. 

. 2743—Opposed to the bill. 

. 2753—Opposed to the bill. 

. 2754—We oppose the present bill but would support an amended bill revising 
section 4, part 1, to read as follows: 

“Sec. 4. Whenever in any proceeding before the Commission 
under this part, part II, part ITI, or part IV, there is brought 
in issue a through rate, fare, or charge which exceeds the aggre- 
gate of the corresponding intermediate rates, fares or charges 
subject to this Act, or where there is brought in issue a higher 
rate, fare or charge for transportation of passengers or of like 
kind of property for a shorter than for a longer distance over 
the same line or route in the same direction the shorter being 
included within the longer distance, the burden of proof shall 
be upon the carrier to justify the rate, fare, or charge against 
any claim that it is for that reason unreasonable, unjustly 
discriminatory, unduly preferential or prejudicial or otherwise 
in violation of any of the provisions of this Act.” 

The reasons for our position in connection with these bills have been stated by 
representatives of the National Industrial Traffic League who testified before 
vour committee on March 28. 

Yours very truly, 


Frank A. LEFFINGWELL, Secretary. 
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STaTEMENT OF CHARLES E. BLatne & Son, Trarrtc MANAGERS, PHOENIX, ARIZ. 


S. 2754 would eliminate the present section 4 of the act governing the railroads 
and water common carriers, and substitute therefor a mere sop of no value to 
the shipping public. The present and proposed provisions are as follows: 


PRESENT PROPOSED BY S. 2754 


(1) It shall be unlawful for any 
common carrier subject to this part or 
part III to charge or receive any 
greater compensation in the aggregate 
for the transportation of passengers, 
or of like kind of property, for a shorter 
than for a longer distance over the 
same line or route in the same direction, 
the shorter being included within the 
longer distance, or to charge any 
greater compensation as a through rate 
than the aggregate of the intermediate 
rates subject to the provisions of this 
part or part III, but this shall not be 
construed as authorizing any common 
carrier within the terms of this part or 
part III to charge or receive as great 
compensation for a shorter as for a 
longer distance: Provided, That upon 
application to the Commission such 
common carrier may in special cases, 
after investigation, be authorized by 
the Commission to charge less for 
longer than for shorter distances for 
the transportation of passengers or 
property; and the Commission may 
from time to time prescribe the extent 
to which such designated common 
carrier may be relieved from. the 
operation of this section, but in exer- 
cising the authority conferred upon it 
in this proviso the Commission shall 
not permit the establishment of any 
charge to or from the more distant point 
that is not reasonably compensatory for 
the service performed; and no such 
authorization shall be granted on 
account of merely potential water 
competition not actually in :existence: 
And provided further, That tariffs 
proposing rates subject to the provisions 
of this paragraph may be filed when 
application is made to the Commission 
under the provisions hereof, and in the 
event such application is approved, 
the Commission shall permit such tariffs 
to become effective upon one day’s 
notice. 

‘““(2) Wherever a carrier by railroad 
shall in competition with a water route 
or routes reduce the rates on the 
carriage of any species of freight to or 
from competitive points it shall not be 
permitted to increase such rates unless 
after hearing by the Commission it 
shall be found that such proposed 
increase rests upon changed conditions 
other than the elimination of water 
competition.” 
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PRESENT PROPOSED BY S, 2754 

“Sec. 4. Whenever in any proceeding 
before the Commission under this part, 
part II, part III, or part IV, there is 
brought in issue a through rate, fare, or 
charge which exceeds the aggregate of 
the corresponding intermediate rates, 
fares, or charges subject to this Act, 
the burden of proof shall be upon the 
carrier to justify such rate, fare, or 
charge against any claim that it is for 
that reason unreasonable, unjustly dis- 
criminatory, unduly preferential or 
prejudicial or otherwise in violation 
of any of the provisions of this Act.” 


It will be observed that S. 2754 would, if enacted into law, eliminate all of the 
present section 4 of the act, including the long-and-short-haul clause and the 
aggregate-of-intermediate-rates clause, both of which were originally enacted 
and long bave been the law for the purpose of cutting out by the roots one of the 
flagrant causes of unjust discrimination and undue prejudice and preference. 
S. 2754 goes further in this respect than S. 1356 and H. R. 1668, commonly known 
as the Pettengill bill, before the Seventy-Fifth Congress, third session, in 1938. 
There it was proposed to eliminate only the long-and-short-haul clause and to 
leave in effect the aggregate-of-intermediate-rates clause. S. 2754 proposes the 
repeal of the entire present act including both clauses. 

Moreover, the proposed law is in large part mere duplication of the present 
provisions of section 15 (7) written into the law in 1940, and which reads as 
follows: 


“* * * At any hearing involving a change in a rate, fare, charge, or classifi- 


cation, or in a rule, regulation, or practice, after the date (September 18, 1940 
this amendatory provision takes effect, the burden of proof shall be upon the 
‘arrier to show that the proposed changed rate, fare, charge, classification, rule, 
regulation, or practice is just and reasonable, and the Commission shall give to 
the hearing and decision of such questions preference over all other questions 
pending before it and decide the same as speedily as possible.”’ 

You will remember prior to March 15, 1918, when the railr ads serving the 
West generally maintained rates on hundreds of commodities | etween points in 
the East, on the one hand, and Pacific coast ports, on the other hand, which 
were materially less than the rates concurrently maintained by them on the same 
traffic for the shorter hauls over the same lines or route from and to all intermediate 
points. Likewise, you will recall that the same practice was long in effect from 
the East to points in the Southeast where the rates were made on the so-called 
basing-point system. Moreover, you all realize that it costs the caniers more to 
move shipments for a longer distance than for a shorter distance over the same 
line or route. Therefore, you realize that the charging of a lower rate for a longer 
distance than fer a shorter distance, on like traffie over the same line or route, 
is on its face a peculiarly flagrant case of unjust discrimination and undue prejudice 
and preference. 

Between February 24 and April 12, 1938, inclusive, the Senate Committee on 
Interstate and Foreign Commerce of the Seventy-fifth Congress, third session, 
held hearings on S. 1356 and H. R. 1668 at which 1,368 pages of evidence were 
received. The circumstances and conditions have not changed since that time 
to any appreciable extent. Therefore, it is wholly unnecessary, as we view it, 
to eo into detail here as the Congress in its wisdom, based on that record, relegated 
the so-called Pettengill bill there involved to the scrap heap. The present Con- 
gress should do likewise with S. 2754 and we will testify accordingly before the 
Senate Committee on Interstate and Foreign Commerce 

Therefore, we recommend that our principals vigorously oppose 


(Norn.—The statement of Hoyt S. Haddock, executive secretary, 
CIO Maritime Committee, on S. 2754 will be found in the hearings on 
S. 2518 for April 9.) 
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S. 2781, a Bill To Prohibit All Carriers and Freight For- 
warders Subject to the Act From Using any Undue or 
Unreasonable Discrimination in Supplying Transporta- 
tion Under Such Act 


[S. 2781, 82d Cong., 2d sess., by Mr. Johnson of Colorado] 


A BILL To amend the Interstate Commerce Act in order to prohibit all carriers and freight forwarders 
subject to such Act from using any undue or unreasonable discrimination in supplying transpertation 
under such Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 2 of the Interstate Commerce Act is 
amended to read as follows: 

“Sec. 2. If any carrier subject to the provisions of this part shall, directly or 
indirectly, by any special rate, rebate, draw-back, or other device, charge, demand, 
collect, or receive from any person or persons a greater or less compensation for 
any service rendered, or to be rendered, in the transportation of passengers or 
property, subject to the provisions of this part, than it charges, demands, collects, 
or receives from any other person or persons for doing for him or them a like and 
contemporaneous service in the transportation of a like kind of traffic under 
substantially similar circumstances and conditions, or shall refund or remit in any 
manner or by any device any portion of the rates, fares, or charges specified in its 
tariffs, or extend to any person any privileges or facilities for transportation affect- 
ing the value thereof except such as are specified in its tariffs, such carrier shall be 
deemed guilty of unjust discrimination, which is hereby prohibited and declared 
to be unlawful.” 

Sec. 2. Section 3 (1) of the Interstate Commerce Act is amended by striking 
out ‘‘common’’, and by striking out the proviso and the colon preceding such 
proviso, 

Sec. 3. Sections 216 (d) and 305 (c) of the Interstate Commerce Act are 
amended by striking out ‘‘common” wherever it appears therein; by striking out 
the proviso in each such section and the colon preceding such proviso; and by 
inserting at the end of section 216 (d) and before the last sentence of section 305 
(c) the following: “If any such carrier shall, directly or indirectly, by any special 
rate, rebate, draw-back, or other device, charge, demand, collect, or receive from 
any person or persons a greater or less compensation for any service rendered, 
or to be rendered, in the transportation of passengers or property, subject to the 
provisions of this part, than it charges, demands, collects, or receives from any 
other person or persons for doing for him or them a like and contemporaneous 
service in the transportation of a like kind of traffic under substantially similar 
circumstances and conditions, or shall refund or remit in any manner or by any 
device any portion of the rates, fares, or charges specified in its tariffs, or extend 
to any person any privileges or facilities for transportation affecting the value 
thereof except such as are specified in its tariffs, such carrier shall be deemed guilty 
of unjust discrimination, which is hereby prohibited and declared to be unlawful.” 

Sec. 4. Section 404 (b) of the Interstate Commerce Act is amended by striking 
out the proviso and the colon preceding such proviso. 


(Nore.—-On March 13, the following witnesses testified as part of 
the contract carrier’s presentation, with the law firm of Wheeler & 
Wheeler, in opposition to S. 2781: Samuel F. Derby, East Walpole, 
Mass., John A. Shelly, East Walpole, Mass., and Ralph A. Bentley, 
Chicago, Tll.; their testimony appears in the hearings on S. 2361 for 


March 13.) 
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UNITED Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Tuesday, April 1, 1952. 

The committee met, pursuant to adjournment, at 10 a. m. in 
room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF L, A. PARISH IN BEHALF OF WATERMAN STEAM- 
SHIP CORP. (ARROW LINE) AND ATLANTIC-GULF COASTWISE 
STEAMSHIP FREIGHT BUREAU, CONSISTING OF PAN-ATLANTIC 
STEAMSHIP CORP., NEWTEX STEAMSHIP CORP. AND SEATRAIN 
LINES, INC. 


Mr. Parisu. I am L. A. Parish. I am appearing in behalf of 
Waterman Steamship Corp. (Arrow Line), and Atlantic-Gulf Coast- 
wise Steamship Freight Bureau, consisting of Pan-Atlantic Steamship 
Corp., Newtex Steamship Corp. and Seatrain Lines, Inc. 

Waterman Steamship Corp. (Arrow Line) operates as a common 
carrier in the Atlantic-Pacific intercoastal trade. Pan-Atlantic, 
Newtex, and Seatrain Lines are all of the common carriers by water 
operating between ports on the Atlantic coast and ports on the Gulf 
of Mexico. 

We are also opposed to S. 2781 to the extent that it may propose to 
eliminate similar provisions relating to differentials via water routes. 


Note.— Prior to this testimony, Harry 8. Brown, chairman, Interecastal Steam 
ship Freight Association, on April 1, 1952,offered testimony on 8.2781 and S,2745. 
His statement appears in the hearings on S. 2745. 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young, of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF C. E. CHILDE, REPRESENTING THE MISSISSIPPI 
VALLEY ASSOCIATION 


Mr. Cutipr. S. 2781 is a bill which, according to its title, is to 
prohibit carriers from using undue or unreasonable discrimination in 
supplying transportation. That, evervbody will agree, is an admirable 
purpose. The jokers we see in this bill, however, are: (1) The bill 
would strike out the provisos of the present act that a carrier cannot 
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be found guilty of unjust prejudice against another carrier; and 
(2) the bill ‘would make a contract carrier liable for unjust discrimina- 
tion and prejudice if it should make a different charge to one shipper 
than another, or should make a lower charge for its services than the 
charges of common carriers. Thus it appears that this bill is just 
another move of the railroads to eliminate contract carriers, as to 
which we have already given you the reasons for our opposition. 


Unirep STares SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol Building, Senator Edwin C. Johnson of Colo- 
rado (chairman) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF LOUIS A. SCHWARTZ, GENERAL MANAGER, NEW 
ORLEANS TRAFFIC AND TRANSPORTATION BUREAU 


Mr. Scuwartrz. S. 2781 is a bill styled “to amend the Interstate 
Commerce Act in order to prohibit all carriers and freight forwarders 
subject to such act from using undue or unreasonable discrimination”’ 
in supplying transportation. 

We wish to object to this bill for two reasons: (1) That it would 
strike out the present provisos in the various sections of the act that 
provide that undue or unreasonable preference or advantage as set 
forth in the various sections shall not be 
construed to apply to discrimination, prejudice or disadvantage of the traffic of 
any other carrier of whatever description. 

Hearings held before the present provisos were incorporated in 
the ‘Transportation Act of 1940 indicate that these provisos were 
inserted so as to prevent a finding of undue discrimination predicated 
merely upon a difference of rates between the various modes of 
transportation, particularly water versus rail. Obviously the removal 
of these provisos would prove inimical to the interest of alt trans- 
portation carriers, as a mere difference in rates would be subject to 
an allegation and a possible finding of unreasonable discrimination on 
the part of the Interstate Commerce Cemmission. The resulting 
disadvantage would be greater on the part of the water carriers as 
their rates are generally lower than other modes of transportation, for 
obvious reasons. 

The other reason for objecting to the bill is that it would make a 
contract carrier liable for unjust discrimination and prejudice if it 
should make a different charge to one shipper than another or provide 
a lower charge for its services than the services of common carriers 
The present flexibility of contract carrier rates should be preserved. 





1662 DOMESTIC LAND AND WATER TRANSPORTATION 


(The following statements were submitted for the record following 
the conclusion of the hearings: ) 


STATEMENT OF WaLTEeR M. W. Sptawn, CHAIRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 
Apri 4, 1952. 
Hon. Epwin C, JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JonNson: Your letter of March 5, 1952, addressed to 
the Chairman of the Commission and requesting comments on 8S. 2781, intro- 
duced by you, “To amend the Interstate Commerce Act in order to prohibit all 
carriers and freight forwarders subject to such act from using any undue or 
unreasonable discrimination in supplying transportation under such act,’’ has 
been referred to our Legislative Committee. After careful consideration by that 
committee, I am authorized to submit the following comments in its behalf: 

This bill proposes, among other things, to strike out the word ‘“‘common”’ 
wherever it appears in section 2 or 3 as an adjective modifying ‘‘carrier.”” Section 

| (3) a provides that: 

‘Wherever the word ‘carrier’ is used in this part it shall be held to mean ‘com- 
mon carrier.’ ”’ 

The bill would also broaden the definition of “unjust discrimination” in section 
2, by adding a provision that any carrier which: 

““* * * shall refund or remit in any manner or by any device any portion 
of the rates, fares or charges specified in its tariffs, or extend to any person any 
privileges or facilities for transportation affecting the value thereof, except such 
as are specified in its tariffs,’ shall be guilty of unjust discrimination. 

The Commission has consistently held over the years that unjust discrimination 
under section 2 resulted when there was a difference in tariff rates not based upon 
a difference in service, as for example, departures from the long-and-short-haul 
clause of the fourth section, rates dependent upon and varying with the use made 
of the goods, ete. Departures from tariffs—that is, straicht-out rebates—are 
prohibited by other sections of the act. Thus section 6 (7) enjoins carriers to 
adhere strictly to the terms of their tariffs in dealing with shippers and makes 
any departures unlawful. That section also provides, in language quite similar 
to that now proposed to be added to section 2: 

“* * * nor shall any carrier refund or remit in any manner or by any device 
any portion of the rates, fares and charges s» stated (in its tariffs), nor extend to 
any shipper or person any privileges or facilities in the transportation of passengers 
or property, except such as are specified in its tariffs.” 

The provisions of section 6 are reinforced by those in sections 10 (2) and 10 (3), 
which preseribe criminal penalties for carriers who give and shippers who receive 
rebates or concessions ‘‘by any means or device whatever.’”’ The language of 
section 10 is very broad and it has been held many times to include, not only 
straight-out rebates, but also the giving or receiving of ‘‘any privileges or facilities 
for transportation affecting the value thereof, except such as are specified in (the 
carrier’s) tariffs.”’ 

We believe these three sections, 2, 6, and 10, should remain as they are in this 
respect. The bill also proposes to delete from section 3 the final proviso, which 
reads: 

‘Provided, however, That this paragraph (prohibiting undue prejudice or pref- 
erence) shall not be construed to apply to discrimination, prejudice or disadvan- 
tage to the traffic of any other carrier of whatever description.” 

This proviso or exception was added in 1940. It seems that railroads should be 
required to observe the provisions of section 3 in their relations with other carriers 
as fully as in their relations with shippers. 

The bill further proposes to strike out the word ‘“‘ccommon” wherever it appears 
in section 216d, thus making the section nominally or actually applicable to all 
motor carriers, whether common carriers, contract carriers, and perhaps even 
private carriers. Section 216d at present requires common carriers by motor 
vehicle to maintain reasonable rates, and forbids them to give any undue preference 
or advantage to anyone or to subject anyone to unjust discrimination or to undue 
prejudice or disadvantage. In a sense it is a combination of sections 1, 2, and 3 
of part I and makes the provisions of those three sections applicable to common 
carriers by motor vehicle. 

It would appear that the intention of those who drafted the bill would not make 
section 216d applicable to private carriers. If it is the intention, as it apparently 
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is, to make it applicable to contract carriers, then deletion of the word ‘‘common” 
from section 216d is a poor way of accomplishing the desired result. Section 216 
is headed ‘‘Rates, Fares, and Charges of Common Carriers by Motor Vehicle,” 
and this bill would not change that heading. Schedules and charges of contract 
carriers are dealt with in section 218, the heading of which is ‘‘Schedules of Contract 
Carriers by Motor Vehicle.” If therefore it is desired to forbid contract carriers 
to give anyone any undue preference or to subject anyone to unjust discrimination 
or undue prejudice or disadvantage, the proper way to do it is by an amendment 
of section 218. 

But the business of a contract carrier by its very nature is highly discrimina- 
tory. If the prohibitions now in section 216d against unjust discrimination and 
undue preference and prejudice by common carriers are to be made applicable in 
terms to contract carriers they would have to be given quite a different meaning 
when applied to contract-carrier operations than they have heretofore had. In 
other words, even if the law read the same as to common carriers and contract 
carriers, contract carriers would have to be allowed much more latitude in dis- 
criminating between their patrons than would be proper for a common carrier. 

We believe, however, that there is no need for what is proposed. Section 218b 
now provides that the minimum rates and charges of contract carriers, ‘“* * * 
shall give no advantage or preference to any such carriers in competition with 
any common carrier by motor vehicle subject to this part, which the Commis- 
sion may find to be undue or inconsistent with the public interest and the national 
transportation policy declared in this act.’ 

The bill further proposes to write into section 216d a definition of unjust dis- 
crimination which is lifted word for word from section 2 of part I, and to broaden 
that definition to include rebates from tariff rates and charges. 

We do not believe that this is necessary. It is true that section 216d today, in 
prohibiting unjust discrimination by common carriers, fails to define the expres- 
sion, but the Commission, insofar as it has had occasion to deal with the point 
at all, has given “‘unjust discrimination” in section 216d the same meaning which 
it has in section 2 of part I, and it reasonably may be assumed will continue to 
do so if the law remains as it is. 

If, however, a definition of “unjust discrimination’’ is added to section 216d, 
we do not believe it should include rebates. Common carriers by motor vehicles 
are required to adhere strictly to their tariffs in their relations with their patrons 
by section 217b, and in section 222¢ substantial criminal penalties are provided 
for giving or receiving rebates ‘“‘by any means or device.” 

As we have stated, we do not think the statutory prohibitions against unjust 
discrimination should be made applicable to contract carriers, but in any case 
the proposal to define unjust discrimination as embracing rebates from tariffs 
would be meaningless as to contract carriers, since they do not operate under 
tariffs. Contract carriers are now forbidden by section 218a to perform service 
for a less charge than that stated in their published minimum schedules, and this 
prohibition is backed up by the criminal penalties provided in section 222c. 

Lastly the bill proposes to strike from section 216d the final proviso, which 
reads: 

“Provided, however, That this subsection shall not be construed to apply to 
discriminations, prejudice or disadvantage to the traffic of any other carrier of 
whatever description.”” Assuming that section 216d remains applicable, as at 
present, only to common carriers, we agree that this proviso should come out. 

Section 305 ¢ is the section of part III which corresponds to section 216 d of 
part II (and to sections 2 and 3 of part I). This bill proposes to amend section 
305 ¢ in like manner as section 216 d, and practically everything said above con- 
cerning the latter section applies also to section 305 c¢, i. e.: 

“1. We do not think that contract carriers by water should be subjected to 
the same prohibitions against unjust discrimination and undue preference and 
prejudice as now apply to common carriers. 

“2. If contract carriers are to be subject to those prohibitions it should be 
done by an appropriate amendment of section 306 e, which defines the rights 
and obligations of contract carriers, and not by striking out the word ‘common’ 
in section 305 c, which section now applies only to common carriers. 

“3. There is no need for defining ‘unjust discrimination’ in section 305 ec. 

“4. If the term is defined in that section the definition should be the same 
as that in section 2 of part I, and should not be broadened to include tariff rebates. 
Rebates by common carriers are now prohibited by section 306 ¢ and criminal 
penalties for giving or receiving rebates are prescribed in sections 317 b and 317 ce. 
Similarly contract earriers (who could make no rebates from tariffs, since they 
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have no tariffs) are forbidden by section 306 e, under penalties prescribed in 
section 317 b, to perform service at a less charge than that stated in their pub- 
lished minimum schedules. Moreover, section 307 h provides that the minimum 
schedules of contract carriers ‘shall give no advantage or preference to any such 
carrier in competition with any common carrier by water subject to this part, 
which the Commission may find to be undue or inconsistent with the public 
interest and the national transportation policy declared in this act.’ These 
provisions taken together will give everyone as much protection as he ought to 
have against the operations of contract carriers. 

“5. We agree that if section 306c¢ continues, as at present, to be restricted to 
common carriers, the final proviso, which states that the prohibitions in the 
section against unjust discrimination and undue preference and prejudice ‘shall not 
be construed to apply to discriminations, prejudice or disadvantage to the traffic 
of any other carrier of whatever description,’ should be repealed.”’ 

Section 404b of part IV forbids freight forwarders to give anyone any undue 
preference or to subject anyone to unjust discrimination or undue prejudice; but 
is subject to the following proviso: 

“Provided, however, That this subsection shall not be construed to apply to 
discriminations, prejudice, or disadvantage to the traffic of any carrier of whatever 
description.” 

The bill would delete the proviso. We think it should be deleted, because it 
has no rational meaning or apparent significance. A freight forwarder in relation 
to a carrier is a shipper. <A shipper should not be forbidden to discriminate 
against or in favor of “the traffic of any carrier’; in fact we do not see what he 
could do with reference to a carrier’s traffic that would constitute unjust discrim- 
ination or undue preference or prejudice. <A freight forwarder, like any other 
shipper, should be free to give his business to any carrier he chooses. 

Respectfully submitted. 

Water M. W. Spiawn, 
Chairman, Legislative Committee. 
CuarRLtes D. MAHAFFIE. 

Joun L. Rocers. 


STATEMENT OF DEPARTMENT OF COMMERCE, CHARLES SAWYER, SECRETARY 


S. 2781, would strengthen the antidiscrimination and antirebate provisions of 
the Interstate Commerce Act and apply them equally to rail, water, and motor 
carriers, and world strike the precautionary safeguard from the antipreference 
and prejudice sections of all parts of the act which directs the ICC to disregard 
discrimination against traffic of competing carriers in approving or disapproving 
rates, 

This Department does not oppose strengthening the general antidiscrimina- 
tion and antirebate language of the act, but in the absence of specifie justification 
considers it unnecessary at this time because adequately covered under present 


law. However, the proposal to extend the antidiscrimination provisions to con- 
tract carriers by motor and by water appears unwarranted, and may well be 
unconstitutional. See Frost Trucking Company v. Railroad Commission (271 
U. S$. 583). It would be inconsistent with the nature of contract carriage to 


reduce flexibility of service by imposing unduly rigid controls on points served, 
types of service rendered, or rates charged since contract carriage is by nature 
individualized or specialized, and cannot be subjected to the same degree of control 
as common carriers 

The effect of removing the provisos which were first enacted in 1940 primarily 
in protection of water carriers, affecting competitive relationships from the act, 
is not too clear, but there would undoubtedly be some tightening of ICC control 
over intercarrier competition as a result. It is problematical whether in practice 
the present provisos accord any one type of carrier greater freedom to compete 
than others. Repeal of the provisos in all parts might well affect all types in 
substantially the same manner, even though the bill’s objectives might be other- 
wise. Since, however, the present language appears to leave greater latitude 
for competitive development of inherent advantages of carriers, while preventing 
destructive competition to any form, we are constrained to oppose this part of 
the bill as well. 
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STATEMENT OF CHARLES FE. BLAINE & Son, TRAFFIC MANAGERS, PHOENIX, ARIZ. 
S. 2781 proposes to amend section 2, respecting unjust discrimination, and 
section 3 (1), regarding undue prejudice and preference, of the act governing 
railroads; also sections 216 (d), 305 (ce), and 404 (b) governing motor common 
carriers, water common carriers, and freight forwarders, respectively, in the 
following respects. 
S. 2781 proposes to strengthen section 2 of the act by first making it applicable 
to both common and contract carriers and by adding a new clause reading: 

‘“* * * or shall refund or remit in any manner or by any device any portion 
of the rates, fares, or charges specified in its tariffs, or extend to any person any 
privileges or facilities for the transportation affecting the value 
such as are specified in its tariffs,’’. 

S. 2781 proposes to amend section 3 (1) of the act by making it applicable 
to both common and contract carriers and further by striking out the present 
proviso therein reading: 

‘“‘Providied, however, That this paragraph shall not be construed to apply to 
discrimination, prejudice, or disadvantage to the traffic of any other carrier of 
whatever description.” 

S. 2781 proposes to amend sections 216 (d) and 305 (c) of the act presently 
governing common carriers by motor vehicle and by water by, first, striking out 
“common” wherever it appears therein, thus making said paragraphs applicable to 
both common and contract carriers and, second, by striking out the proviso in 
each of such subsections as next above quoted and, third, by adding to said 
subsections the provisions of section 2 as proposed to be amended. 

S. 2781 proposes to amend section 404 (b) of the act relating to freight forwarders 
by eliminating the proviso next above quoted. 

We have no objections to the proposals in 8S. 2781 although we are not aware 
that there is any need therefor in actual practice other than possibly uniformity 
governing the railroads, motor and water carriers, and freight forwarders 

Therefore, we recommend that our principals may support 8. 2781. 


thereof except 


(Norr.—The following statements concerning 5. 2781 were filed 


on April 9 under other bills: Walter E. Maloney, president, American 
Merchant Marine Institute, Inc., New York City (under S. 2752); 
Hoyt S. Haddock, executive secretary, CIO Maritime Committee 
(under S. 2518).) 
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S. 2782, a Bill To Amend Paragraph (4) of Section 15 of the 
Interstate Commerce Act 


[S. 2782, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request) } 


A BILL To amend paragraph (4) of section 15 of the Interstate Commerce Act 


Be it enacted by the Senate and House of Representatives of the ('nited States of 
America in Congress assembled, That paragraph (4) of section 15 of the Interstate 
Commerce Act, as amended, is hereby further amended to read as follows: 

“In time of shortage of equipment, congestion of traffic, or other emergency 
declared by the Commission, it may (either upon complaint or upon its own 
initiative without complaint, at once, if it so orders, without answer or other 
formal pleadings by the interested carrier or carriers, and with or without notice, 
hearing, or the making or filing of a report, according as the Commission may 
determine) establish temporarily such through routes as in its opinion are necessary 
or desirable in the public interest.”’ 


Unrrep STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Friday, April 4, 1982. 
The committee met, pursuant to adjournment, at 10 a. m., in 


room G-—16, United States Capitol, Senator Edwin C. Johnson of 
Colorado (chairman) presiding. 

Present: Senator Johnson of Colorado. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF CHARLES E. BLAINE, TRAFFIC MANAGER, AMERI- 
CAN NATIONAL CATTLEMEN’S ASSOCIATION, NATIONAL WOOL 
GROWERS ASSOCIATION, TEXAS AND SOUTHWESTERN CATTLE 
RAISERS ASSOCIATION, INC., TEXAS SHEEP AND GOAT RAISERS 
ASSOCIATION, LIVE STOCK TRAFFIC ASSOCIATION, AND NA- 
TIONAL LIVE STOCK PRODUCERS ASSOCIATION 


Mr. Buaine. 5S. 2782 proposes the repeal of the first two sentences 
of section 15 (4) of the act, the so-called short-haul provision, as 
repeatedly recommended by the Commission, our organizations, and 
others to the Congress. Our principals are the proponents of the 
instant legislation, which should be approved without delay for the 
following cogent reasons: 

Present section 15 (4), with certain exceptions hereinafter dealt 
with, prevents the Commission from establishing a through route 
which would short haul a participating railroad, that is, to require 
it without its consent 


to embrace in such route substantially less than the entire length of its railroad 
* * * which lies between the termini of such proposed through route. 


1667 
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The general provisions of section 1 (4) of the act are subordinate 
to the specific provisions of section 15 for the establishment of through 
routes and joint rates. The exceptions named in section 15 (4) above 
referred to require the filing and prosecution of formal complaints 
before and a finding by the Commission before relief thereunder can 
be secured. Moreover, when the Commission enters an affirmative 
report and order in favor of the shipping public, the railroads are 
quick to take the matter to the courts. D. A. Stickell & Sons, Inc., 
v. Alton R. Co. (255 I. C. C. 333), California Milling Corp. v. Atchison 
T. & S. F. Ry. Co. (276 I. C. C. 531), and Pennsylvania R. Co. v. 
l nited States (323 U.S. 588), which are representative of many others. 
The delay and expense of such action are so great that the majority 
of the shipping public is prohibited from attempting to secure relief 
thereunder. As to the railroads, however, a different situation exists. 
Their expenses in defending complaints before the Commission and 
filing and prosecuting suits in the courts are no bar to them because 
such expenses are included in the railroads’ operating expenses which 
are borne by the shipping public. Therefore, in actual practice, it 
rests within the power of carriers by insistence on their long hauls to 
place localities and shippers on the lines of other carriers or not on 
their direct lines at severe rate and competitive disadvantages and to 
deprive shippers of relatively equal opportunities to compete in mar- 
kets served only by them. 

The so-called short-haul provision was enacted in 1910. The 
Commission was opposed to the provision at that time. Difficulties 
were encountered in administering it, which are well illustrated in 
various decisions of the Commission and the courts, and in a number 
of annual reports to the Congress between 1930 and 1940 the repeal 
of the provision was recommended. 

In 1937 the then Federal Coordinator of Transportation, the late 
Joseph B. Eastman, made a similar recommendation in which the 
Commission concurred (S. Doc. No. 152, 73d Cong., 2d sess., p. 94) 
saying: 

Upon consideration, however, it appears that the Commission was right in 1910 
when it opposed the proviso’in its entirety. Railroads have no private or pro- 
prietary rights with respect to the traffic which they originate, and railroad lines 
are built to furnish transportation service to the public. These lines ought to be 
used to the best public advantage, in the public interest, and the Commission 
ought to have full power to require their joint use with thatendin view. It follows 
that the proviso should be entirely eliminated, as it already has been, in effect, 
where one of the participating carriers is a water line. 

In 1940 when the Transportation Act of 1940 was under consider- 
ation, Commissioner Eastman, as Chairman of the Commission’s 
Legislative Committee, repeated this recommendation in a joint letter 
to Chairman Wheeler and Lea, dated January 29, 1940 (House 
Committee Print, 76th Cong., 3d sess., p. 47). The Congress in its 
wisdom did not see fit to follow that recommendation, and since then 
section 15 (4) has continued to be a perennial center of controversy 
before the Commission and the courts. 

The Commission in its report on S. 438 to Hon. Edwin C. Johnson, 
chairman, Senate Committee on Interstate and Foreign Commerce, 
date1 February 1, 1949, suggested the repeal of section 15 (4) and 
in its further report to Mr. Johnson on 8. 792, dated February 10, 
1949, the Commission recommended the repeal of the first two sen- 
tences and the retention of the third sentence of section 15 (4) and 
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submitted proposed bill identical to S. 2782, in lieu of S. 792. How- 
ever, the Congress did not adopt the Commission’s recommendations 
and the controversy has continued before the Commission and the 
courts. 

a Bh REE: é 

Che application of the short-haul provision in section 15 (4) results 
in much inefficient, uneconomical, and wasteful transportation by the 
railroads and substantially increased operating expenses which are 
saddled upon and borne by the shipping public. For example: 

In Livestock—Western District Rates (176 1. C. C. 1), hereinafter 
termed the ‘Western Livestock case,’’ the Commission in 1931 pre- 
scribed maximum reasonable rates, minimum weights, rules, and 
regulations for the transportation of edible livestock for distances of 
2.500 miles and less throughout the western district of the United 
States. Therein the Commission, at page 83, said: 

* * * that the rate between any two points shall be determined by the 
shortest route over which carload traffic can be moved without transfer of lading, 
except that in making the rate for an interterritorial haul the rate shall be deter- 
mined by the route which, when the arbitrary is considered, will result in the 
lowest rate; but that where said shortest route would, within the meaning (of 
the short-haul provision) of section 15 (4) of the Interstate Commerce Act, 
short haul a carrier, * * * the earrier be not required to maintain over 
said shortest route the rate determined as above indicated. 


The prescribed rates became effective January 25, 1932. While 
the rates between any two points were, generally, based on the short- 
line distance between said points, their joint-line application was 
restricted to routes embracing substantially greater distances, in order 
to preserve to the origin or destination line its long haul, although in 
innumerable instances such circuitous routes were and are unreason 
ably long as compared with another shorter and practicable through 
route which could otherwise be used. Numerous illustrations can 
be cited but the following three should suffice. 

1. In Crouch v. Nevada N. Ry. Co. (208 1. C. C. 586), decided 
April 27, 1935, six carloads of feeder cattle from East Ely, Nev., to 
Davis, Calif., were concerned. The short-line distance was 693 miles 
for which distance the prescribed rate was 47.5 cents. However, the 
shipment actually moved via a longer route, 760 miles for which dis- 
tance the prescribed rate was 49.5 cents. Defendants assessed com- 
bination of the full local rates of 58 cents, which the Commission found 
unreasonable to the extent that it exceeded the rate of 49.5 cents 
previously prescribed on feeder cattle for distances of 775 miles and 
over 750 miles, which embraced the distance between the considered 
points over the route of movement, and authorized defendants to 
waive collection of the outstanding undercharges to the extent that 
they exceeded 49.5 cents and dismissed the complaint. 

2. In Cuneo Bros. v. Northern Pac. Ry. Co. (229 I. C. C. 429), 
decided September 29, 1938, two carloads of bulls, from Logan and 
Livingston, Mont., to Ferrin, Calif., were involved. On basis of the 
short-line distances, rates of 78 and 80.5 cents applied over circuitous 
route for slightly greater distances than over the route used, via which 
latter route the distances were 1,466 and 1,515 miles from Logan and 
Livingston, respectively. The rates were not established over the 
route of movement because it would have resulted in short hauling 
the Southern Pacific, the destination carrier. The applicable com- 
bination rates via route of movement were $1.09 and $1.11 from Logan 
and Livingston, respectively. The Commission found them unrea- 

96736—52——107 
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sonable to the extent they exceeded 89 and 93. 
Livingston, respectively, and authorized def 
tion of the outstanding undercharges to the extent that the applicable 
charges exceeded those at rates of 89 and 93.5 cents. 

In the Crouch and Cuneo cases the decisions of the Commission 
definitely established the principle that rates on the distance-scale 
bases prescribed in the Western Livestock case, applied to the dis- 
tances over the route of movement, were maximum reasonable rates 
to be applied on edible livestock, and condemned as unreasonable 
rates on higher bases. Thereafter, the carriers, generally, acquiesced 
in such principle and jointed the livestock producers and shippers on 
the informal docket of the Commission accordingly and paid repara- 
tion amounting to many thousands of dollars. 

In 1947 and 1948 on 25 carloads of fat calve 
cattle originating on the Great Northern Railw 
moving to Modesto, Calif.. the origin line refused to be governed by 
the principle in the Crouch and Cuneo cases, although it had abided 
by said principle in some prior instances. Therefore. consignee 
Anker Meat Co. was forced to file and prosecute formal complaint 
before the Commission in order to secure equity, justice, and like 
treatment respecting its shipments. 

3. In Anker Meat Co. v. Great Northern Ry. Co. (281 I. C. C. 179), 
decided May 31, 1951. the Commission found that the short-line 
distances from and to the points concerned ranged from 1,323 to 
1,520 miles, and the distances via the route of movement ranged from 
1,429 to 1,589 miles. Moreover. that the distances via the circuitous 
tariff routes from and to the points involved, via which the prescribed 

short-line rates, plus subsequent general increases, applied, exceeded 
the distances via the route of movement by varying 
from 47 to 314 miles. The Commission adhered 
previously laid down by it in the Crouch and Cune 
demned the higher combination rates assessed 
reasonable to the extent that they exceeded rates on the distance- 
scale bases prescribed from and to the points concerned in the Western 
Livestock case, applied to the distances over the route of movement. 
plus the subsequently authorized general increases, and awarded 
reparation to complainant accordingly. 
Defendants refused to certify the reparation statements submitted 
by complainant as required by the Commission’s general rules of 
practice, and the Great Northern filed petition with the Commission 
in behalf of all defendants for reconsideration by, and oral argument 
before, the entire Commission on August 6, 1951, to which complainant 
replied on September 20. 1951, and the Commission by its order of 
December 3, 1951, held that the “grounds relied upon ‘and set forth 
in said petition were not sufficient to warrant reopening the proceed- 
ing,”’ and denied defendants’ petition. 
On February 5, 1952, counsel for the Great Northern Railway Co., 
wrote complainant’s representative that— 


5 cents from Logan and 
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The Great Northern had concluded to comply with the Commission’s decision 
insofar as it relates to this [Anker Meat Co.] ease. 


During the pendency of the Anker case some of the railroads con- 


tinued to join certain livestock producers and shippers on the informal! 
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docket of the Commission to pay reparation to the basis of the principle 
of the Crouch and Cuneo cases. However, the same railroads and 
others held numerous applications of other producers and shippers, 
under similar circumstances and conditions, in abeyance pending the 
Commission’s decision in the Anker case. Subsequent to said final 
decision the same western railroads have failed and refused and now 
fail and refuse to continue to conform with the well-established prin- 
ciple of the Crouch, Cuneo and Anker cases. 

Consequently the statute of limitations is rapidly running on hun- 
dreds of such shipments which have moved and the producers and 
shippers will be required to file formal complaints with the Commission 
covering such past shipments as well as those which will move in the 
future, in order to protect their rights and secure equity and justice 
as some of the western railroads have already advised the parties and 
the Commission, with respect to individual informal complaints filed 
with it, that they are not agreeable to accepting the Commission’s 
decisions in the Crouch, Cuneo, and Anker cases as controlling 
respecting later shipments. Thus, the shippers and the Commission 
are and will be unduly and unjustly burdened by tremendous volume 
of work and expense because of the short haul provision of section 15 
(4) of the act, and the unjustly discriminatory and unduly prejudicial 
and preferential tactics of the railroads thereunder. 

We respectfully but urgently request the prompt approval of 
S. 2782. 


Unitep Srares SENATE, 
ComMITTrEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, Fa f.. Tuesday, April 8, 1952 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 

(The following statements were submitted for the record at the close 
of the day’s hearings: ) 


STATEMENT OF JOHN J. Fitzpatrick, CHAIRMAN, TRAFFIC EXECUTIVE 
ASSOCIATION, EASTERN RAILROADS 
APRIL 7, 1952. 
Re Senate bill 278 
Senator Epwin C., Sabian 
Chairman, Committee on Interstate Commerce, 
Senate Office Building, Washington, D. C. 

Dear SENATOR JOHNSON: Following the suggestion made by Mr. E. R. Jelsma, 
I am sending herewith, for incorporation as a part of the hearings thereon, a 
statement on behalf of numerous eastern railroads in opposition to S. 2782. 

This presentation has had to be brief because of the fact that only very recently 
it was brought to the attention of these roads. This is a matter = great impor- 
tance on which individual roads would like to appear and be heard, and hope that 
no action will be taken on it without further hearings. 

Respectfully vours, 
Joun J. Firzpatrickx, Chairman 
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Mr. Chairman and gentlemen of the committee, my name is John J. Fitzpatrick. 
My business connection is that of chairman of the Traffic Executive Association, 
Eastern Railroads. 


I have been directed by the following-named eastern railroads to express their 
opposition to S. 2782: 


Ann Arbor Railroad 

Baltimore & Ohio Railroad 

Boston & Maine Railroad 

Maine Central Railroad 

Central Railroad Co. of New Jersey 
Central Railroad Co. of Pennsylvania 
Chesapeake & Ohio Railway 

Delaware & Hudson Railroad 

Erie Railroad Co. 

Grand Trunk Railway 

Lehigh & New England Railroad 

Lehigh Valley Railroad 

New York Central Svstem 

New York, Chicago & St. Louis Railroad 
New York, New Haven & Hartford Railroad Co. 
New York, Ontario & Western Ry. Co 
New York, Susquehanna & Western Railroad Co. 
Norfolk & Western Railway 
Pennsvlivania Railroad 

feading Co. 

Wabash Railroad 

Western Maryland Railway 


The bill would repeal all of present section 15 (4) of the Interstate Commerce 
Act with the exception of its final sentence. That is to say the bill would strike 
from paragraph (4) of section 15 all the language which I have italicized in the 
following quotation, and would leave only the portion not italicized. 

(4) In establishing anu such through route the Commission shall not (except as 
provided in section 3, and except where one of the carriers is a water line) require ani 
carrier by railroad, without its consent, to embrace in such route substantially less 
than the entire length of its railroad and of any intermediate railroad operated 
conjunction and under a common management or control therewith, which lies between 
the termini of such proposed through route, (a) unless such inclusion of lines would 
make the through route unreasonably long as compared with another practicabli 
through route which could otherwise be established, or (b) unless the Commission finds 
that the through route proposed to be established is needed in order to provide adequate 
and more efficient or more economic, transportation: Provided, however, That in pre- 
scribing through routes the Commission shall, so far as is consistent with the public 
interest, and subject to the foregoing limitations in clauses (a) and (b), give reasonable 
preference to the carrier by railroad which originates the traffic. No through route and 
joint rates applicable thereto shall be established by the Commission for the pur pose 
of assisting any carrier that would partic: pate therein to meet its financial needs 
In time of shortage of equipment, congestion of traffic, or other emergency 
declared by the Commission, it may (either upon complaint or upon its own 
initiative without complaint, at onee, if it so orders, without answer or other 
formal pleadings by the interested carrier or carriers, and with or without notice, 
hearing, or the making or filing of a report, according as the Commission may 
determine) establish temporarily such through routes as in its Opinion are neces- 
sary or a ‘sirable in the publie interest.” 

As will be seen from the italicized language, the bill would remove from section 
15 (4) all the limitations on its powers to prescribe through routes which are econ- 
tained therein and would leave only the last sentenee of the present paragraph, 
which sentence empowers the Commission in certain emergencies to establish 
temporary through routes. 

“he basic reasons for the opposition to the bill on the part of the objeeting 
eastern railroads may be summarized as follows: 


(1) Repeal of the restrictions on the Commission’s power to prescribe through routes 
would be contrary to the consistent policy of Congress 


Ever since 1906, when the Commission was first given authority to establish 
through routes, the Congress has imposed certain limitations upon that power. 
\t that time the limitation took the form of authorizing such establishment ‘“‘pro- 
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vided no reasonable or satisfactory through route exists, * * *.’’ With the 
passage of the Mann-Elkins Act in 1910 this provision was amended by limiting 
the Commission’s power to establish through routes where such through routes 
would short-haul a carrier without its consent provided that its through route so 
protected would not be unreasonably long. 

The Transportation Act of 1920 retained the short-hauling restriction but made 
the exception inapplicable where undue prejudice was found or where one of the 
participants in the through route was a water carrier. 

In the Transportation Act of 1940 the short-hauling limitation on the Com- 
mission’s power to prescribe through routes was again affirmed and retained by the 
Congress but an additional exception thereto was provided so as to make the 
restriction inapplicable where the proposed through route was ‘‘needed in order to 
provide adequate, and more efficient or more economic, transportation: * * *” 

While in this manner making certain that the restriction against short-hauling a 
carrier would not prevent the Commission from establishing through routes where 
the new through routes were needed to provide adequate, and more efficient or 
more economic, transportation, the Congress also provided that the Commission 
should not establish through routes ‘‘for the purpose of assisting any carrier that 
would participate therein to meet its financial needs.”’ 

These several restrictions on the Commission’s power to establish through routes 
evidence a continuous and consistent policy on the part of the Congress against 
giving the Commission unlimited power in this respeet. This continuously 
maintained policy has not been the result of inattention to the question, since it 
is a subject which for many vears has received the consideration of the Congress 
from time to time. Undoubtedly, the policy has been maintained because of the 
substantial reasons and justification for it. In this situation it is submitted that 
the provision should not now be repealed summarily in derogation of the congres- 
sional policy heretofore consistently maintained. 


(2) The proposed repe al of the restrictive provisions of section 18 


contravention of the spirit of the national transportation policy 

A prime objective of the National Transportation Policy as declared by the 
Congress in 1940 is to promote safe, adequate, economical, and efficient service 
and foster sound economie conditions in transportation and among the several 
carriers (54 Stat. 899). This policy is served by the present limitations on the 
Commission’s authority to establish through routes which are contained in section 
15 (4) and which would be repealed by 8. 2782. In fact were the present limita- 
tions removed, the Commission could, and undoubtedly would be asked to, 
establish through routes whose only purpose would be to enabi« an intermediate 
railroad to obtain a haul on through traffic. Under paragraph (4) as it now stands 
the Commission has all the power which it should have to establish through routes 
with such intermediate carriers, since if it can be shown that such a route is needed 
to provide adequate, and more efficient or more economic transportation, the short- 
haul limitation does not apply. But clearly the Commission should not have 
power to establish through routes in disregard of economical and efficient trans- 
portation merely for the purpose of diverting traffic and revenue to some carrier 
whose services are unnecessary to the particular transportation under considera- 
tion, 


From this standpoint S. 2782 would remove a wholesome restriction upon 
the Commission and would authorize it to establish new through routes in com- 
plete disregard of whether the resulting transportation would be more or less 
efficient or economical than the existing arrangements. 


(3) The bill would not tend to produce better but poorer service 


Enactment of S. 2782 would remove the present restrictions on the Commis- 
sion’s power to prescribe through routes and thereby enable it, where its sym- 
pathies may be enlisted, to require additional through routes, more expensive 
to operate, or made up of a greater number of railroads than existing through 
routes. Consequently, better service to shippers would not result, but on the 
contrary, the transportation over such additional routes would tend to slow up 
service. The use of such routes would permit an increase in railroad operating 
expenses without any rate advantage to the shippers. These things are so 
because in the very nature of things railroads have developed through the years 
routes which meet the needs of commerce and are in the interest of the public 
when elements of service and operating factors, including costs, are taken into 
account. 
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(4) The Commission should not be authorized to divert traffic unnecessarily from 
the lines which must originate or terminate it 


Railroads which originate traffic must lay out large sums in facilities and incur 
large expenses incident to such origination which can only be justified if they 
are permitted to haul the traffic so developed. Similarly lines which terminate 
traffic, particularly in the larger market areas, necessarily have to make great 
investments in terminal facilities and incur expense for their upkeep and opera- 
tion which cannot be sustained unless they are protected in adequate hauls on 
the traffic. There is, therefore, substantial justification for the existing restric- 
tions on the Commission’s power to prescribe through routes which are contained 
in paragraph (4) of section 15. Accordingly enactment of 8S. 2782 would make 
it possible for the Commission, at the instance of some intermediate line, which 
was not necessary to the transportation but only desired a portion of the revenue, 
to include it in the through routes and thereby deprive the terminal carrier of 
adequate revenue for its cost of originating or terminating the traffic. In that 
connection it is well established that when considered from the standpoint of 
(a) time required or (6) mileage of service rendered the terminal services are far 
more costly and expensive to the railroads than intermediate line haul service. 


(6) The Commission already has ample power to prescribe such additional through 
routes as are in harmony with the National Transportation Policy 

Generally speaking, there are already in existence all the through routes which 
are needed to accommodate the commerce of the country. Where additional 
through routes are from time to time found to be needed, the Commission has 
ample power to require their establishment if they are of a meritorious character. 
The restrictions which section 15 (4) places on the Commission’s authority to es- 
tablish new through routes are not unreasonable nor severe; in fact they are most 
liberal, for they serve as restrictions only where it would be uneconomic, inefficient, 
or unfair to the originating or destination carriers to require them to join in new 
through routes of an uneconomic or inefficient carrier. 

For the foregoing reasons the above-mentioned eastern railroads which I repre- 
sent respectfully request that S. 2782 be not approved. 

This brief statement has been prepared in haste because of the lack of sufficient 
advance notice of the hearings on bill S. 2782. Owing to the importance of this 
proposed legislative change it is earnestly desired, in behalf of numerous eastern 
roads, that further hearings be allowed at which witnesses can present oral testi- 
mony in opposition to the bill. 





STATEMENT OF Epwin C. Marruias, Vick PrREsIpENT AND GENERAL COUNSEL, 
Great NORTHERN Rattway Co. 


My name is Edwin C. Matthias. I reside in St. Paul, Minn., and am vice 
president and general counsel of the great Northern Railway Co. I have occu- 
pied that position since October 1, 1945. Prior to that time I represented the 
Great Northern Railway Co. at Seattle, Wash., for over 25 years. I appear in 
opposition to 8S. 2782 which would amend paragraph (4) of section 15 of the Inter- 
state Commerce Act. This paragraph places certain restrictions on the Inter- 
state Commerce Commission’s power to prescribe through routes. 

Paragraph (4) of section 15 as it was amended by the act of September 18, 
1940 (54 Stat. 911) and now reads lessened the protection against short-hauling 
a railroad which theretofore existed. In my opinion to eliminate the minimum 
protection now afforded by the law which would be the effect of approving 5. 
2782 is neither necessary, fair, nor in the public interest. 

The Interstate Commerce Commission now has the power that would be 
granted if S. 2782 were enacted. The last sentence of paragraph (4) of section 15 
now contains the identical language proposed by the bill. Accordingly, the effect - 
of the bill is to strike from the existing law all restrictions on the Commission’s 
power to require a carrier to short-haul itself. The Commission cannot now 
require a carrier to short-haul itself— 

1. Unless the existing route is ‘‘unreasonably long as compared with 
another practicable through route which would otherwise be established.”’ 

2. Unless “* * * the through route proposed to be established is 
needed in order to provide adequate, and more efficient or more economic 
transportation * * *,” 

3. “* * * For the purpose of assisting any carrier that would partici- 
cipate therein (through routes) to meet its financial needs.”’ 
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Furthermore under the existing law, the Commission in prescribing through 
routes is required to ‘‘give reasonable preference to the carrier by railroad which 
originates the traffic.’’ All of these restrictions on the Commission’s power would 
be removed by S. 2782. As stated above, I appear in opposition to S. 2782 as I 
do not believe the result would be in the public interest. 
marks to the situation of the Great Northern Railway Co. 

I call attention to the map of the Great Northern system which is attached to 
each copy of this statement. That railway company serves 10 States and operates 
over 8,000 miles of railroad extending from Duluth and the Twin Cities westerly 
through North Dakota, Montana, and Idaho to various Pacific coast ports, 
including Seattle, Tacoma, and Portland, and into northern California. It also 
has lines extending from Minnesota into Iowa and South Dakota. Encireled in 
blue on this map are the points at which Great Northern interchanges traffic with 
connecting lines. There are over 125 of these connections and the interior (as 
distinguished from terminal) connections are primarly designed for interchange 
of short-haul traffic. The Great Northern Railway serves principally the newer 
and more undeveloped sections of the West which produce largely grain, cattle, 
potatoes, apples, sugar beets, wool, forest products, and minerals which must be 
shipped comparatively long distances to markets in the heavy population centers 
in the East, and to a lesser extent to Pacific coast markets. This northwestern 
territory is particularly dependent upon rail transportation for its further growth 
and development. If this territory is to enjoy that growth and development, the 
railroads which serve it must have an incentive to construct and improve facilities, 
to develop the country, to promote production, and to open up new consuming 
markets. 

Approximately 50 percent of the Great Northern’s mileage consists of branch 
and feeder lines. Many of such lines have very light traffic density, and many 
were built to open up outlying territory for the production of grain, livestock, 
forest products, and minerals. Such extensions of its lines and facilities represent 
the expenditure of many millions of dollars over the years and would never have 
been undertaken if the Great Northern had not been reasonably assured of ob- 
taining a long haul over its lines on the traffic which it thus created. 

In 1951 the Great Northern originated 926,853 carloads and terminated 520,163 
carloads of traffic on its system, the carloads originated being 178.2 percent of 
those terminated. Of the carloads originated, exclusive of iron ore, 42.2 percent 
consisted of grain and forest products— commodities having long hauls to market. 
Because it is to so large a degree an originating carrier, the Great Northern has 
provided itself with 38,674 freight cars of various types which amount to 4.65 cars 
per mile of line operated, which is substantially in excess of ownership of cars 
by many western railroads. 

The Great Northern has 17 branch lines in North Dakota which were built to 
originate grain, potatoes, and livestock and to terminate the products used in 
agricultural areas, such as petroleum products, various feeds and general-store 
supplies. Truck competition has taken a heavy toll on the in-bound commodities 
so that outside of the heavy grain- and potato-moving season the traffie on these 
branches is extraordinarily thin. The cost of originating such grain is very heavy 
and that business can be profitable only if the railway company has the oppor- 
tunity to haul the grain as long a distance over its own rails as practicable. After 
the Great Northern had borne the great cost of building, maintaining, and operat- 
ing these branch lines for the grain traffic and providing facilities and equipment 
to handle it adequately and expeditiously, it would, in my opinion, be outrageous 
for a regulatory body to require Great Northern to turn this traffic over to another 
railroad through the numerous interior interchange points after a short haul, 
rather than after a maximum haul via our direct routes which are not unreasonably 
long. To deprive the Great Northern of the protection now afforded to a limited 
degree by the present provisions of paragraph (4) of section 15 would invite 
demands for additional routes short-hauling Great Northern and certainly would 
dampen the enthusiasm of the Great Northern to continue to make the expendi- 
tures and investments necessary to provide such facilities to originate freight 
traffic. The loss of long-haul traffic would, of course, reduce the revenues of the 
Great Northern which could not afford to provide the tacilities if it lost the haul, 
The resulting financial loss to the Great Northern would be tremendous, but those 
who would suffer the greatest loss would undoubtedly be the agricultural producers 
and the local communities which the railroad serves. 

The same situation exists in Montana as to grain and also petroleum products. 
The Great Northern has its own lines from Montana to its eastern and western 
termini which enable it to obtain long hauls over through routes not unreasonably 


I will confine my re- 
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long. Requirement for establishment of through routes to either eastern or 
western destinations with other carriers connecting with the Great Northern in 
Montana, such as the Burlington at Laurel, the Milwaukee at Great Falls or 
Butte, the Union Pacific at Butte, or the Northern Pacific Railway at Sidney, 
Billings, Butte or Helena, for example, would leave the Great Northern with a 
short haul. 

I do not mean to say that proposed amendment of paragraph (4) of section 15 
would result in the Great Northern being deprived of its long haul in all these 
situations, but it is one thing to have such statutory protection against short- 
hauling as now exists and it is another to be under the uncertainty which would 
prevail if section 15 (14) were amended. 

At present, mills located on Great Northern’s routes handle the grain grown in 
Great Northern territory and their commercial existence depends on securing 
the grain that originates along the Great Northern Railway. A very desirable 
high protein wheat is grown on Great Northern's line in central Montana and 
many other mills actively solicit the establishment of routes that will short haul 
Great Northern and also dislocate the normal milling practices of mills on Great 
Northern and on other lines. If Great Northern should be required to open up 
routes via interior connections, it is obvious that the great proportion of its 
revenue from the important grain traffic would be lost and the mills on its connee- 
tions which made their investment and built for the future on the grain production 
on Great Northern would be seriously handicapped. 

‘The Great Northern Railway has many costly facilities besides branch lines 
which it would not have invested in if it did not believe the long-haul was reason- 
ably assured to it. Sueh facilities include warehouses, spur tracks, docks at 


’ ’ 


seaports and docks on Lake Superior to handle iron ore. For example, it has 
docks at Seattle which cost over $2,252,315 for handling export and import traffic 
which it certainly would not have built if there were reasonable doubt about 
Great Northern obtaining the long transcontinental haul on traffic handled over 
these docks. Shipments from these docks to Chicago, for example, would give 
the Great Northern a haul of 1,776 miles as far as St. Paul, but only a haul of 
338 miles if it could be required to turn such traffic over at Spokane to a carrier 
operating between that point and Chicago. 

‘Theoretically an originating carrier which is short-hauled could be compensated 
by a readjustment of its divisions of a through joint rate, but in practice that 
would not work out as divisions generally are based on length of haul almost 
exclusively. This injects another uncertainty into the development of new business 
and new territory, because a carrier must base its efforts and expenditures on 
the profitableness of the revenue it can reasonably expect from any business or 
new territory. Where uncertainty exists as to the outcome, the incentive of an 
individual carrier to make investments to develop new territory or create new 
traffic is necessarily diminished and the public interest suffers. 

Power to short-haul a carrier beyond that given under the present provisions 
of paragraph (4) of section 15, is not going to result generally in greater expedition 
or improvement of service. In fact, it will undoubtedly tend to wasteful trans- 
portation through the establishment of longer routes via a greater number of 
participating railroads, and result in delay and unnecessary and expensive trans- 
fers from one railroad to another. Such power is not going to result in lower rates 
or charges paid by shippers, or in a saving in the over-all operating expense. 
Under the existing law the Commission has the power to short-haul a carrier 
where giving it the long-haul results in an unreasonably long route, and even 
where a route giving a carrier its long haul is not unreasonably long the Com- 
mission now has the power to short-haul a railroad if it finds that such action is 
necessary to provide ‘“‘adequate and more efficient or more economic transporta- 
tion.”” In my opinion, the law as it now reads adequately protects the public 
interest and provides minimum protection for the long haul. 

The present law also provides “‘no through route and joint rates applicable 
thereto shall be established by the Commission for the purpose of assisting any 
carrier that would participate therein to meet its financial needs.”’ A repeal of 
this provision would be an invitation to take such action. Where a carrier now 
receives its long haul over a through route which is not unreasonably long and 
which does not have the effect of making another through route necessary in 
order ‘“‘to provide adequate and more efficient or more economical transportation,” 
it seems unfair that such a carrier should be required to turn its long-haul traffic 
over to another carrier (often a competitor), whose service is not necessary and 
which has assumed no risk in the investment, service, and expense incident to 
creating the traffic. Need for more revenue by the other carrier is often only a 
relative need, and in any event affords no reasonable ground for robbing Peter to 
pay Paul 
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Considering participation of a railroad in a through route on the basis of its 
revenue needs, may very often be a reward for inefficiency of such railroad and a 
penalty for efficiency and enterprise of the railroad being short-hauled. In 
abandonment cases before the Commission, the Commission applies the principle 
that if'a branch of a railroad is not supported by the communities it serves, it is 
unjust to require the shippers elsewhere on the system to support the branch and 
to do so puts an unreasonable burden on interstate commerce. The same principle 
would seem to be applicable here. Short-hauling an originating or delivering 
sarrier to increase the traffic and revenues of another railroad leaves the short- 
hauled carrier with the risks incident to investments to originate or terminate the 
traffic when it is available, and puts the unnecessary intervening carrier pretty 
much in the position of a parasite, receiving a return without making any con- 
tribution to agricultural or industrial development. 

There is a further consideration. The Great Northern has in numerous instances 
established extremely low rates on in-bound raw products because of the normal 
long hauls it will receive on the out-bound products manufactured therefrom. This 
is illustrated by very low rates on sugar beets from the country stations to the 
refinery and very low rates on logs into sawmills. The ability to establish or 
maintain such low in-bound rates will be curtailed if the reasonable expectation 
of normal long-haul movement of products is endangered. A change in practice 
in this respect will not only not result in any benefit to the industry or the public 
generally, but will be real blow to agricultural development in new areas. 

In my opinion, justice and the public interest call for a maintenance of the 
present provisions of paragraph (4) of section 15. Any disturbance in the 
implied protection of origin lines will be a serious blow to transportation and 
agricultural and industrial development in the West. 

The railroad industry as a whole plaved an indispensable part in winning the 
last war and was the form of transportation primarily relied on to move war 
traffic. The western transcontinental railroads were required to carry a sucden 
and tremendous burden during the uncertain months after the beginning of the 
Korean war when munitions and supplies were rushed from eastern manufac- 
turing centers to the west coast for shipment to Korea. If in peacetime such 
railroads are to be deprived of the long-haul business upon which they depend 
for their existence, they cannot possibly be in a state of repair and preparedness 
for some future emergency which we have been asked to be ready to meet. They 
must in peacetime be allowed to protect their tremendous reserve capacity for 
handling the heavy materials used in wartime 

In my opinion we should examine all legislation of this kind with a critical eye, 
with a view of determining whether the real underlying effect’ is not to divide 
and destroy rather than actually to bring about any worthwhile improvement 
that is in the public interest. I believe the publie interest lies in the defeat of 
this type of legislation. 


The CHarrmMan. Tomorrow we will hear from the Interstate Com- 
merce Commission probably; Mr. David Beck of the Teamsters 
Union; Mr. Harry Jordon, River Co., Inc.; Mr. Schwartz, New 
Orleans, La.; and Mr. Joseph D. Henderson, Association of Small 
Business, New Orleans, La. 

We will recess until tomorrow at 10 o’clock. 

(Whereupon, at 1:25 p. m., the committee adjourned, to reconvene 
at 10 a. m. of the following dav, Wednesday, April 9, 1952.) 





UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1982. 

The committee met, pursuant to recess, at 10 a. m., in room G16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 
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(The following letters and statements were inserted in the%record 
following the conclusion of the hearings, April 9:) 


STATEMENT OF CarRsON L. TAYLOR ON BEHALF OF CERTAIN WESTERN 
RAILROADS 


This statement is submitted in opposition to S. 2782 by the following westerm 
railroads: 


Southern Pacific Co. 

Chicago, Milwaukee, St. Paul & Pacific Railroad Co. 
Chicago & North Western Railway System 
Atchison, Topeka & Santa Fe Railway System 
Great Northern Railway Co. 

Union Pacific Railroad Co. 

Northern Pacific Railway Co. 

Chicago, Rock Island & Pacific Railway Co. 
Missouri-Kansas-Texas Railroad Co. 
Missouri-Kansas-Texas Railroad Co. of Texas 
St. Louis Southwestern Railway Co. 

The opposition of these railroads to 8. 2782 is based primarily on the fact that 
this bill would leave intact the power of the Commission to prescribe through 
routes but would establish no guides and no definition by Congress as to what is 
in the publie interest in the establishment of such through routes. These rail- 
roads think it is important for the committee to understand that this proposed 
legislation is not designed to further in any substantial degree the interest of any 
shipper. The present act, in paragraph (3) of section 15, gives the Commission 
complete authority to establish all through routes necessary or desirable in the 
public interest, and paragraph (4) contains no limitations on that power which 
override the interest of shippers. 

Paragraph (4) embodies congressional recognition of the fact that no carrier 
should be required without its consent to participate in a route that short-hauls 
it, but the recognition of that right is not unqualified. Paragraph (4) expressly 
provides that no carrier shall be protected in its long haul if the route formed 
thereby is unreasonably long as compared with another practicable through route 
which could otherwise be established, or if the Commission finds that a proposed 
through route is needed in order to provide adequate, more efficient or more 
economic transportation. 

Where the occasion has arisen for the establishment of through routes to meet 
the commercial needs of individual shippers or regions of the country, the Com- 
mission has utilized its present powers to give appropriate relief. Such situations 
are illustrated by the Stickeil case (323 U.S. 588), and California Milling Corpora 
tion v. A. T. & S. F. (276 1. C. C. 531). There are many instances where the 
carriers, recognizing the needs of the shippers, have voluntarily established addi- 
tional routes embracing less than their entire lines between termini or junctions. 
There are other instances where the carriers have refused and, on complaint, 
the Commission has refused to require establishment of additional routes of such 
nature, the Commission believing the record did not justify such routes. Such a 
case was Adrian Grain Co. v. Ann Arbor R. Co. (2761. C. C. 331 (decided October 
1949)), where the Commission said (p. 333): 

“Section 15 (4) of the act has been in its present form since September 18, 1940 
In several proceedings since then, reasonable through routes which short-haul one 
or more carriers have been prescribed. (See D. A. Stickell & Sons, Inc. v. Alton 
R. Co., 255 I. C. C. 333 (sustained in Pennsylvania R. Co. v. United States, 323 
U.S. 588); Alited Mills, Inc., of Virginia v. Alton R. Co., 272 1. C. C. 49; California 
Milling Corp. v. Atchison, T. & S. F. Ry. Co., 269 I. C. C. 725 and 274 I. C. C. 
120.) In the first two of those proceedings it appeared that the routes required 
to be established eliminated expensive out-of-line hauls, and in the latter pro- 
ceeding the routes required were shown to be shorter in many instances than those 
which had existed. In all of those proceedings the routes required were at least as 
economical, from the standpoint of the carriers as well as of the shippers, as were 
most of the existing routes. 

“The instant situation differs. All of the routes sought are substantially longer 
than the present routes, and their establishment would appear to encourag: 
wasteful and uneconomic transportation.” 

Congress has traditionally and historically recognized the propriety and eco- 
nomie soundness of permitting each participating carrier in a through route to 
enjoy the longest haul consistent with standards of reasonableness and efficiency. 
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Long before the enactment in 1887 of the act to regulate commerce, it was quite 
common practice for connecting railroads voluntarily to enter into arrangements 
with one another for the establishment of joint through routes. The act, as 
originally enacted, contained no provision authorizing the Commission to estab- 
lish through routes. Its only provision with respect to the matter was one requir- 
ing all carriers subject to the act to afford all reasonable, proper, and equal 
facilities for the interchange of traffic between their respective lines and prohibiting 
them from discriminating in their rates and charges between such connecting 
lines. It was not until 1906 that the Commission, as the result of one of the 
amendments made by the Hepburn Act, was given any authority to establish 
through routes. That authority was limited to the establishment of a through 
route where no reasonable or satisfactory through route was already in effect. 
This limitation, however, did not remain in effect very long. The Commission 
became dissatisfied with it as the result of a decision by the Supreme Court holding 
that a finding by the Commission that an existing through route was not a reason- 
able or satisfactory one was subject to review by the courts (J. C. C. v. Northern 
Pacific, 216 U. 8. 538). Accordingly, the Commission recommended that this 
limitation on its authority to establish through routes be removed, and this was 
done in 1910 by the Mann-Elkins Act. 

The 1910 amendment substituted a provision prohibiting the Commission 
from establishing any through route which would require any railroad, without 
its consent, to embrace in such through route substantially less than the entire 
line of its railroad lying between the termini of the proposed through route 
Senator Elkins said in explanation of this substitute provision that it had always 
been the practice in the transportation business to recognize that the carrier 
originating the traffic had the right to the long haul—that is, the right to handle 
the traffic over its own line as far as it could in the direction of movement before 
turning it over to a connecting line. This recognition of the right of the originat- 
ing carrier to the long haul was not only based upon the equities of the situation, 
but it was also based upon sound public policy. 

During the period 1910 to 1929 ticre see ns to have been no serious diss: tis- 
faction with the provisions of the act on the part of the Commission and no 
particular complaint against it from other sources. Thus, in 1920 the only 
change made in the through-route provision was the addition of a parenthetical 
clause making it inapplicable where one of the carriers involved was a water 
line or where the establishment of a route was necessary to avoid a discrimination 
under section 3 of the act—that is, to prevent a railroad from discriminating 
between different connection in the establishment of through routes and joint 
rates. The 1920 amendment also added a provision giving the Commission 
unqualified authority to establish through routes temporarily to meet an emer- 
gency without the necessity of giving notice or holding a hearing. This is the 
only part of section 15 (4) that would be preserved by 8. 2782. 

Up until about 1937 the Commission apparently agreed with the congressional 
policy of permitting a carrier in possession of traffic to retain the longest haul 
consistent with the public interest. In fact, in its 1936 annual report to Congress 
the Commission renewed the recommendation which it made in 1931 that section 
15 (4) “‘be amended so as to restrict the so-called ‘long-haul right’ to originating 
~arriers, or subsequent carriers after they secure possession of the traffic.’ 

It was not until 1937 that the Commission recommended to Congress that it 
be authorized to prescribe through routes ‘“‘where deemed necessary to the pub- 
lic interest regardless of the ‘short-hauling’ of any carrier.’’ Congress did not 
respond to that request. Again in 1940, the Commission asked Congress for 
complete authority to prescribe through routes with no limitation except its own 
conception of the “public interest.”” Congress again rejected the recommenda- 
tion but, at that time, amended the statute by the insertion of the italicized 
portions which follow, so that section 15 (4) in effect now provides: 

“The ICC, in prescribing through routes ‘shall not * * * require any car- 
rier * * * to embrace in such through route substantially less than the en- 
tire length of its railroad’— 

“(a) unless this ’would make the through route unreasonably long,’ or 
“(b) unless the proposed through route is ‘needed * * * to provide 
adequate, and more efficient or more economic transportation.’ 
But 

‘The Commission shall ‘give reasonable preference to the carrier by railroad which 
originates the traffic,’ and 

“No through route * * * shall be established * * * for the purpose of 
assisting any carrier * * * to meet its financial needs.” 
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Thus it will be seen that despite the requests of the Commission for authority 
to prescribe through routes, Congress continued to recognize that considerations 
of equity and sound public policy entitled a carrier to its long haul so far as the 
interests of shippers would allow, in furtherance of which right it expressly ordered 
the Commission to “give reasonable preference’’ to originating carriers in fixing 
future through routes. 

It should be emphasized again, in connection with this legislative history, that 
repeal of the provisions contained in section 15 (4) limiting the Commission in 
prescribing through routes is wholly unnecessary from a shipper’s standpoint 
because the Commission already has ample power to protect a shipper’s interest 
in through routes. This is shown by decisions of the Commission itself mentioned 
above which indicate that the limitations of section 15 (4) are of no consequence 
where the Commission finds that “adequate” transportation requires a new 
through route for the benefit of a shipper. 

The equitable and economic justification for the present provisions of section 
15 (4) are plain. To originate traffic, particularly such traffic as fruits and vege- 
tables, and other agricultural products, lumber, products of mines and many of 
the other commodities handled by the western carriers, it has been necessary to 
make large outlays for appropriate originating facilities, including branch lines. 
These investments have been made with the expectation of securing the out- 
bound haul on such traffic for such distances as the originating carrier’s line may 
run in the direction of ultimate destination. If the railroads are to be deprived 
of their long haul after originating the traffic, ‘the inducements to provide the 
special facilities and branch lines will be greatly reduced. Similarly, the delivery 
of traffic at important consuming markets or ports for transshipment requires 
the railroads to provide themselves with costly terminal facilities. Except for the 
prospect of obtaining a long haul on such traffic, the delivering line would have 
little interest in providing the facilities and making such substantial outlay. It 
would be most unjust to such railroads to deprive them of the longest haul on 
traffic which they originate and terminate that is consistent with the providing 
of reasonable, adequate, and economic through routes for shippers. 

The repeal of all restrictions upon the establishment of through routes would 
not create any new traffic. It would merely result in the diversion of traffic from 
the present routes to other routes for which there may be little or no transporta- 
tion or economic justification. It may be represented to the committee that the 
inclusion of certain lines in existing routes would shorten such routes, and the 
representation may be made, or the implication sought to be left, that such short- 
ening of existing routes is of itself of sufficient justification for the establishment 
of such route. The committee should not overlook’ the fact that interchange 
services are time consuming and costly and that in many instances the shortening 
of a through route by the insertion of another carrier is at the sacrifice of time in 
transit and economy of operation. Of course, there are many instances in which 
through routes, advocated by certain carriers that have sponsored or supported 
legislation of this character in prior years, would result not only in the multiplica- 
tion of lines but in the establishment of longer and more circuitous routes. Here 
the adverse effect of the establishment of such through routes would be com- 
pounded. 

The present statute permits the Commission to consider all of these factors in 
determining the adequacy of present routes and the necessity of additional routes. 
The amendment proposed by 8. 2782 would open the statute to the imposition of 
immeasurable hardship to many carriers who can ill afford it. Fairness and 
justice do not support it. The welfare of shippers does not require it. It is in no 
sense in the public interest. 

The railroads in whose behalf this statement is presented respectfully urge that 
the committee report this bill do not pass. 

Carson L. Taytor, 
On behalf of the named railroads 
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Letrer From Nye F. Morenoust, Vick PresipENT AND GENERAL COUNSEL, 
Cuicaco & NortH WersterRN Rattway System 


CuicaGo, Iuu., April 10, 1952, 
te S. 2782. 
Hon. EDWIN ‘3. JOHNSON, 
United States Senate, Senate Office Building, 
Washington, D. C. 

Dear SENATOR JOHNSON: Thank you very much for your good letter of the 7th 
instant, received this morning. 

Having previously been advised that the hearings would close April 9, I 
collaborated with representatives of several other western railroads in formulating 
a statement which was forwarded to you on the 7th instant by Mr. Carson L. 
Taylor, general solicitor of the Milwaukee Road. Accordingly, this letter may be 
filed with that statement and Mr. Taylor’s letter as recording my concurrence 
in the statement. I would appreciate having this done if permissible under the 
committee’s rules. 

Sincerely yours, 
Nye F,. Morenouses, 


STATEMENT OF THE DEPARTMENT OF COMMERCE, CHARLES SAWYER, SECRETARY 


Views oi the Department of Commerce concerning 5S. 2782, a bill to 
amend paragraph (4) of section 15 of the Interstate Commerce Act, and 
S. 2901, a bill to amend the Interstate Commerce Act to alleviate short- 
ages in railroad freight cars and other vehicles during periods of emerg- 
ency, and for other purposes. 


The Department of Commerce recommends against enactment of both these 
bills. 

S. 2782 would repeal that part of the Interstate Commerce Act empowering the 
Commission under specified conditions in normal times ‘‘to short-haul” a railroad, 
but would not affect emergency routing powers, or the general routing provisions 
contained in section 15 (3) of the act. It is claimed that constitutional considera- 
tions, together with the proviso of section 3 removing the relevance of discrimina- 
tion against carriers, reduce the effectiveness of the repealed provision. Since, 
however, the Interstate Commerce Commission as matter of principle should have 
reasonable discretionary authority over normal-time routing at least in respect of 
discrimination, preference, and prejudice, this paragraph should not be repealed 
but rather made more effective by appropriate clarification of the antidiscrimina- 
tion section in connection with maintenance of through routes. 





LETTER FROM WALTER M. W. Spiawn, CHAIRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 


WasHINGTON, D. C., April 21, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Drar CHAIRMAN JOHNSON: Your letter of March 5, 1952, addressed to the 
Chairman of the Commission and requesting comments on a bill (8S. 2782) intro- 
duced by you to amend paragraph (4) of section 13 of the Interstate Commerce 
Act, has been referred to our Legislative Committee. After careful consideration 
by that Committee, I am authorized to submit the following comments: 

This bill would strike from paragraph (4) of section 15 the first two sentences, 
which restrict the power of the Commission to prescribe through routes which 
short-haul a railroad, leaving only the last sentence thereof, which reads as 
follows: 

“In time of shortage of equipment, congestion of traffic, or other emergency 
declared by the Commission it may (either upon complaint or upon its own initia- 
tive without complaint, at once, if it so orders, without answer or other formal 
pleadings by the interested carrier or carriers, and with or without notice, hearing, 
or the making or filing of a report, according as the Commission may determine) 
establish temporarily such through routes as in its opinion are necessary or desir- 
able in the public interest.” 

The"original act to regulate commerce, of 1887, did not contain any specific pro- 
vision for the establishment of through routes and joint rates. Under section 3, 
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connecting railroads were required to afford reasonable facilities for the inter- 
change of traffic and were forbidden to discriminate unjustly in rates and charges 
between their connections, but they were not required to make arrangements for 
through carriage. The establishment of through routes and joint rates was 
entirely a matter of contract between the carriers, and the Commission had no 
authority to compel a railroad to enter into such a contract. 

In 1906, the Hepburn Act for the first time made it the duty of the carriers to 
establish through routes and just and reasonable rates applicable thereto, and gave 
the Commission power to establish such through routes and joint rates, provided 
no reasonable or satisfactory through reute existed. This limitation made the 
power ineffective after the decision of the Supreme Ceurt in Jnterstete Commerce 
Commission v. Northern Pacific Railway Co. (216 U.S. 538), where it was held that 
the existence of a reasonable cr satisfactory through route might be inquired into 
by the courts, notwithstanding a finding by the Commission, and that the existence 
of such a route precluded the establishment of any other by the Commission, even 
though desirable in the public interest. This decision led to the elimination of 
the limitation by the Mann-Elkins Act of 1910. This act, however, contained a 
proviso, now a part of section 15 (4), limiting the power of the Commission to 
short-haul a railroad in establishing such a through route. This proviso was 
opposed by the Commission, but it was inserted in the Senate, with an explanation 
by Senator Fikins to the effect that the road which initiates the freight should not. 
be required, where it is a line not unreasonably long, to transfer its business from 
its own road to that of a competitor, especially when the traffic initiated by it can 
be transported as promptly and as safely from the point of origin to the point of 
destination by its road as by the line of its competitor. (See Congressional 
Record, 61st Cong., 2d sess., pp. 3475-3476.) 

In the Transportation Act of 1920, the proviso was qualified by making it 
inapplicable except as provided in section 3 and except where one of the carriers 


is a water line. A provision was also added authorizing the Commission to estab- 
lish temporarily, in emergencies, such through routes as in its opinion are necessary 
or desirable in the public interest. It is this provision which 8. 2782 would retain, 


while striking the rest of paragraph (4) of section 15. 

Prior to 1929, in line with the explanation of the intent expressed by Senator 
Elkins and mentioned above, the Commission interpreted the proviso against 
short-hauling a carrier as protecting the long haul of the originating carrier or of a 
subsequent carrier after it had obtained possession of the traffic. Such an inter- 
pretation also seemed warranted as being the only way of giving reasonable effect 
to the statute, for otherwise there would be innumerable instances Where the con- 
flicting long-haul interests of the participating carriers would wholly prevent the 
establishment of any through route. 

In 1929, however, the Supreme Court held in United States v. Missouri Pacific 
Railway Co. (278 U.S. 269) that the Commission had been wrong in this practical 
interpretation of the proviso, and that it could not require a through route to be 
established which would short-haul any carrier. This construction by the Court 
made it impossible in many instances for the Commission to establish through 
routes, as authorized under section 15 (3). 

In 1940, section 15 (4) was amended to limit the prohibition against short- 
hauling a railroad where the through route proposed to be established is needed 
in order to provide adequate and more efficient or More economic transportation, 
but provided that reasonable preference should be given to the originating rail- 
road, so far as is consistent with the public interest and subject to the limitations 
set forth in that paragraph. 

The right of a railroad to a long-haul is not a constitutional right but one con- 
ferred by Congress. It exists only as to all-rail routes and does not apply to 
rail-water routes. Although our power under section 15 (3) to esgablish through 
routes extends to all carriers subject to part 1, which would include express com- 
panies, pipeline companies, and others as well as railroads, the restriction against 
short-hauling in section 15 (4) applies only to railroads. Railroads have no 
private or proprietary rights with respect to the traffic which they originate. 
These lines ought to be used to the best possible advantage, in the public interest, 
and the Commission ought to have full power to require their joint use with that 
end in view. 

We recommend that 8. 2782 be enacted. 

Respectfully submitted. 


Watrer M. W. Spiawn, 
Chairman, Legislative Committee. 
CHARLES D. MAHAFFIE. 
JoHN L. Rogers. 
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LeriEk From C. A. MILLEn, Vice PRESIDENT AND GENERAL COUNSEL, THF 
AMERICAN SHortT LINE RAILROAD ASSOCIATION 


Wasuinaton, D. C., April 15, 1952. 

Hon. Epwin C. JoHNson, 

Chairman, Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 


Dear CHAIRMAN JoHNsON: The purpose of this letter is to make certain 
comments on a letter addressed to you March 28, 1952, by Walter M. W. Splawn, 
Chairman of the Legislative Committee of the Interstate Commerce Commission, 
composed of Commissioners Splawn, Charles D. Mahaffie, and John L. Rogers, 
concerning 8. 2782, which if enacted would amend paragraph (4) of section 15 of 
the Interstate Commerce Act bv striking all of that paragraph except the last 
sentence in the existing act, which deals with the power of the Commission to 
prescribe temporary routes, ete., in times of shortage of equipment or other 
emergency requiring such action. 

Paragraph (3) of section 15 empowers the Interstate Commerce Commission 
in an appropriate proceeding after a hearing ‘“‘whenever deemed by it necessary 
or desirable in the public interest” to require the establishment ‘‘of through 
routes, joint classifications and joint rates, fares or charges, applicable to the 
transportation of passengers or property by carriers subject to this part, or by 
carriers by railroad subject to this part and common carriers by water subject 
tO part iz7i1 + * ©.” 

As you know, , aragraph (4) of section 15 imposes certain limitations upon 
the Commission when it exercises the power to establish a through route, as well 
as certain modifications of these limitations. 

On page 3 of the letter from Commissioner Splawn to you of March 28, 1952, 
after commenting on the fact that in 1940 Congress amended section 15 so as to 
enlarge the Commission’s power to require the establishment of routes which 
short-haul a railroad under the conditions therein named, Commissioner Splawn 
stated that at the same time “Congress amended section 3 to make its prohibitions 
inapplicable to ‘discrimination, prejudice or disadvantage to the traffic of any 
other carrier of whatever description’.’”’ Conimissioner Splawn then went on 
to say, apropos of the quoted language from section 3 

‘This broad language apparently removed the authority which the Commission 
had theretofore had, and which it had effectively exercised in the Quanah case 
(226 I. C. C. 201 (1938)), to require the removal of any undue preference or 
prejudice found to exist in the maintenance of through routes—that is, cases where 
a carrier joined in through routes with one connection but arbitrarily refused to 
do so with another connection.”’ 

In quoting from the 1940 amendment in question, the letter of Commissioner 
Splawn, inadvertently we are sure, creates the impression that the quoted amend- 
ment had the effect of amending section 3 in its entirety. Moreover, Commis- 
sioner Splawn omitted to quote the amendment in the precise language of the 
statute, which in this instance is a very important omission since the amendment 
clearly states that it is limited to the first paragraph of section 3 of the Interstate 
Commerce Act. The amendment in the statute, which is in the form of a proviso, 
reads as follows: 

‘Provided, however, That this paragraph shall not be construed to apply to 
discrimination, prejudice, or disadvantage to the traffic of any other carrier of 
whatever description.”’ 

The first paragraph of section 3, which prohibits unreasonable preference or 
prejudice of or to any particular person, etc., locality, gateway or traffic, has been 
construed by the Commission as being inapplicable to claims of discrimination, 
etc., as between railroads or other carriers subject to part I, and that in general 
it applies to complaints of shippers, associations, localities, and others, as dis- 
tinguished from carriers. See in this connection the decision of the Commission 
of August 4, 1934, in Nicholson Universal S. S. Co. v. Pennsylvania R. Co. (203 
I. C. C. 687). At page 647 of that decision, the Commission affirmatively held 
that paragraph (1) of section 3 applies only to shippers and receivers of freight, 
and cited in support thereof Texas & P. Ry. Co. v. United States (289 U.S. 627, 638). 

The second error committed by Commissioner Splawn is in stating that the 
amendment to paragraph (1) of section 3 of 1940 is so broad as to remove the 
authority over routes which the Commission had theretofore exercised in the 
Quanah, Acme & Pacific case (226 1. C. C. 201), decided in 1938. The diserimina- 
tion against the Quanah, Acme & Pacific found in the Quanah, Acme & Pacific 
‘ase was based upon what was then paragraph (3) of section 3 and is now paragraph 
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(4). Paragraph (4) of section 3, which has not been changed in any respect here 
pertinent since 1938, reads as follows: 

(4) All carriers subject to the provisions of this part shall, according to their 
respective powers, afford all reasonable, proper, and equal facilities for the inter- 
change of traffic between their respective lines and connecting lines, and for the 
receiving, forwarding, and delivering of passengers or property to and from con- 
necting lines; and shall not discriminate in their rates, fares, and charges between 
connecting lines, or unduly prejudice any connecting line in the distribution of 
traffic that is not specifically routed by the shipper. As used in this paragraph 
the term ‘connecting line’ means the connecting line of any carrier subject to the 
provisions of this part or any common carrier by water subject to part II1.”’ 

Moreover, Commissioner Splawn apparently overlooked the fact that since the 
amendment in question to paragraph (1) of section 3 was made, the Commission 
has decided at least two important routing cases against trunk line railroads in 
favor of short line railroads, under paragraph (4) of section 3 of the interstate 
Commerce Act, namely, Cancellation of Rates and routes via Short Lines (245 
I. C. C. 183), decided in April 1941, and the decisions of the Commission of Novem- 
ber 1949 and March 1950 in Cancellation of Rates and Routes over Akron, C. & Y. R. 
(276 I. C. C. 473, and 277 I. C. C. 619). 

We also desire to comment upon the concluding paragraph of the letter from 
Commissioner Splawn to you of March 28, 1952, which reads as follows: 

“Section 15 (3), it appears, is enough, and section 15 (4) could be repealed as 
proposed in S. 2782. In the absence of section 15 (4) the constitutional prohibi- 
tions against the taking of property without due process of law would give the 
carrier in possession of the traffic a right to its long haul so long as the resulting 
service to the public was reasonably adequate.” 

With due respect for the views of Commissioner Splawn and the other members 
of the Legislative Committee of the Commission, we suggest that they are wrong 
in assuming that the constitutional prohibitions against the taking of property 
without due process of law is involved directly or indirectly by the existence or the 
absence of paragraph (4) of section 15 of the Interstate Commerce Act, since Con- 
gress has plenary power to legislate with respect to interstate commerce and the 
carriers engaged in such commerce, and has done so in section 15 (3) and other 
sections of the Interstate Commerce Act. Constitutionally, the Congress could 
have stopped with the provisions of paragraph (3) of section 15, which authorizes 
the Commission to require the establishment of joint rates and through routes 
whenever it is of the opinion after hearing that such rates and routes are ‘‘ necessary 
or desirable in the public interest’”’ and it need not, insofar as the Constitution is 
concerned, have imposed the limitations in paragraph (4) of section 15. In the 
circumstances, Congress may strike down such limitations at any time it sees fit 
to do so without depriving the affected carriers of any fundamental or consti- 
tutional rights. 

It should be kept in mind in this connection that the power of the Commission 
in paragraph (3) of section 15 authorizes it to prescribe joint rates and through 
routes in connection with all common carriers which are subject to part I of the 
Interstate Commerce Act. On the other hand, the limitations in paragraph (4) 
of section 15 on the power of the Commission are limitations designed to protect 
the long haul of railroads; but paragraph (4) of section 15 contains four exceptions 
to the limitations on the power of the Commission designed to protect the long 
haul of the railroads. That protection does not apply— 

1. Where discrimination under section 3 of the act is involved. 

2. Where one of the carriers involved is a water line. 

3. Where the route of the railroads claimed to be protected is unreasonably 
long as compared with another practical through route; and 

4. Where the through route proposed to be established is needed in order 
to provide adequate and more efficient or more economic transportation. 

It is well settled that the fact that a carrier may suffer some injury incident to 
the exercise of a power over rates or other matters validly conferred upon a 
regulatory body does not constitute the taking of property without due process 
of law (Chicago, Burlington & Quincy v. Illinois, 200 U.S. 561; Mugler v. Kansas, 
123 U.S. 623; Gibson v. United States, 166 U.S. 269). 

If Congress had not dealt with the subject, the railroad in possession of traffic 
could no doubt retain that traffic to the end of its line as against the claims of a 
connecting railroad; but Congress is under no obligation in a constitutional sense 
to provide that the cartier in possession of traffic has a right to its long haul as 
against the exercise of its powers under the commerce clause of the Constitution. 
This view is supported by the decision of the Supreme Court in United States v. 
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American Railway Express Company (265 U.S. 425, 437), where the court sustained 
the order of the Commission in Southeastern Expre ss Co. v. American Ry. Expr Ss 
Co. (81 I. C. C. 247). That order required the American to establish a joint rate 
and a through route with the Southeastern, under which the American might or 
would get less than the entire haul it was in position to perform. The American 
contended, inter alia, that it was a “railroad” and therefore its right to its long 
haul was protected, as against the power of the Commission, by the proy isions of 
r 


\ 
1 


section 15 (4). The court sustained the Commission and rejected that view. It 
held that the American was not a “railroad,” as that term is used in seetion 15 (4 
The American also contended that in anv event it ha 


1 


d an absolute and 
constitutional right to retain traffic it originated to the extent of it 


handle the traffic. The court also rejected that contentior It held that th 
American had no absolute right to retain the traffie it originated, and, further, 
that the order of the Commission which required the American to share the 
traffic under joint rates with the Southeastern did not deprive the American 
of any constitutional rights. 

lor the reasons stated, it will thus be seen, as recognized by Commissioner 
Splawn, section 15 (3) contains sufficient authority , ANC, IN aadition, 1t 1s our view 
that it also contains adequate constitutional standards with respect to the power 
of the Commission to require common carriers subject to part I of the act to 
established joint rates and through routes, and that the protection which section 
15 (4) accords railroads under certain conditions is not required by the Constitu- 
tion but merely represented the legislative policy of Congress at the time section 
15 (4) was enacted. Upon reflection, it will be obvious that railroads, as such, 
have no more right to legislative protection insofar as the Constitution is con- 
cerned for their long hauls than do water carriers, express companies, pipelines, 
or any other common carriers that are subject to part I of the Interstate Com- 
merce Act. 

We believe that 8. 2782 should be enacted. 

Very truly yours, 
C. A. MILLER, 
Vic é Pre Ss de nt and Geye ral ( ounsel 


STATEMENT OF CHartres E. Buaine & Son, TRarric MANAGERS, PHOENIX, ARIZ. 


‘ 


S. 2782 proposes to amend paragraph (4) of section 15 of the act by repealing 
the first two sentences of said paragraph, the so-called short-haul provision, and 
to retain only the third sentence thereof relating to the establishment of tem- 
porary through routes in emergency as repeatedly recommended by the Com- 
mission, and the national livestock organizations and others to the Congress, 
and as further recommended by us in our letter of February 25, 1952, to the 
chairmen and members of the House and Senate Committees on Interstate and 
Foreign Commerce. You are fully informed by our above letter as to the reasons 
underlying said proposal. 

We will adduce evidence accordingly before the Senate Committee on Inter- 
state and Foreign Commerce. 

Therefore, we recommend that our principals support 8. 2782. 
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S. 2829, a Bill To Empower the Interstate Commerce Com- 
mission To Prescribe Discontinuance of Certain Intra- 
state Railroad Services When Found To Be Unreason- 
ably Discriminatory Against Interstate Commerce 


[S. 2829, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 


A BILL To amend section 1 (17) (a), section 13 (3), and section 13 (4) of the Interstate Commerce Act in 
order to extend to the Interstate Commerce Commission power to prescribe the discontinuance of certain 
railroad services in intrastate commerce when found to be unreasonably discriminatory against interstate 
commerce 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the last sentence of section 1 (17) (a) of the 
Interstate Commerce Act is amended. by striking out the period after the word 
“nart’’ and inserting in lieu thereof a comma and the following: ‘including any 
order entered under section 13 (4) thereof.” 

Sec. 2. That the first sentence of section 13 (3) of the Interstate Commerce 
Act is amended by inserting after the comma and before the word ‘‘made’’, “‘or 
any freight, passenger, or station service,”’ 

Sec. 3. That the first sentence of section 13 (4) of the Interstate Commerce 
Act is amended by inserting between the words “‘practice’’ and ‘‘causes’’, “‘or the 
continuance of any freight, passenger, or station service’; also by inserting after 
the comma and before the word “in,” ‘‘and the freight, passenger, or station 
service to be continued’’; also that the second sentence of section 13 (4) is amended 
by inserting a comma after the word ‘‘practices’’ and the following, “and such 
freight, passenger, or station service.”’ 


’ 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Wednesday, March 19, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF SIDNEY S. ALDERMAN, VICE PRESIDENT AND 
GENERAL COUNSEL, SOUTHERN RAILWAY CO. 


The CHartrMan. Mr. Sidney S. Alderman. 

Mr. ALpERMAN. Mr. Chairman and gentlemen of the committee, 
my name is Sidney S. Alderman. I am vice president and general 
counsel of Southern Railway Co., and of its affiliated companies 
operated with it as Southern Railway System. In the hearings 
pursuant to Senate Resolution 50, as Senator Bricker may reeall, I 
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presented the statement dealing with the impact on the railroads of 
the subsidized competition of air transport. That will be found 
beginning at page 89 of the printed hearing, April 11, 1950. 

[ am here today to present, on behalf of my own railroads and on 
behalf of the railroad industry generally, this statement in support of 
5. 2829, a bill to amend section 1 (a) (17) and section 13 of the Inter- 
state Commerce Act. The amendment to section 1 (a) (17) is purely 
formal and need not be commented on. 

As you know, at the present time paragraphs 3 and 4 of section 13 
of the Interstate Commerce Act give the Interstate Commerce Com- 
mission jurisdiction to investigate, upon its own motion or upon peti- 
tion of the carrier concerned, any rate, fare, charge, classification, 
regulation, or practice imposed by authority of any State and, if, 
after full*hearing, the Commission finds that any undue or unreason- 
able advantage or prejudice as between persons or localities in intra- 
state commerce on the one hand and interstate or foreign commerce 
on the other, or any unjust or unreasonable discrimination against 
interstate or foreign commerce, is caused thereby, the Commission 
shall prescribe the rate, fare, charge, classification, regulation, or 
practice to be observed thereafter. 

The purpose of S. 2829 is to give the Commission exactly the same 
type of jurisdiction over freight, passenger, or station service, which 
is now wholly under the jurisdiction of the States. The problem to 
which the bill is directed is the diffic ulty and delays encountered by 
the railroads in securing the necessary authority from a State regu- 
latory body to discontinue unprofitable freight, passenger or station 
services which have outlived their usefulness and for which there is 
no longer public need. . 

The maintenance of such outmoded services constitutes a heavy 
drain on the financial resources of the railroads and such relief as they 
are able to obtain from the appropriate State regulatory authorities 
is all too often so long delayed that meanwhile serious losses have been 
incurred long after the time when the discontinuance of the service 
should have been authorized. 

The problem was recognized by the Subcommittee on Domestic 
Land and Water Transportation of the Senate Interstate and Foreign 
Commerce Committee in its study of domestic and water transporta- 
tion made pursuant to Senate Resolution 50 (8ist Cong., Ist sess.). 
Following extensive hearings (hearings before the Subcommittee on 
Domestic Land and Water Transportation of the Interstate and 
Foreign Commerce Committee, United States Senate) during which 
various interested parties, including representatives of the railroads, 
were heard, the subcommittee issued a progress report (Progress Re- 
port of the Senate Committee on Interstate and Foreign Commerce 
by Its Domestic Land and Water Transportation Subcommittee 
pursuant to 5S. Res. 50 (8ist Cong.), 82d Cong., Ist sess., Rept. 
No. 1039). 

In that report (id., pp. 56-58, 67-68) the heavy losses incurred by 
the railroads because of their inability promptly to discontinue hope- 
lessly unprofitable passenger service was recognized and remedial 
legislation recommended. In its report the subcommittee stated, in 
part: 


Some passenger-train operations, particularly those of branch lines, have 
proved to be so unproductive that there is no possibility that they can ever be 
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conducted at a profit. Although railroad management has been criticized for not 
ridding itself of unprofitable passenger-train service, the right to abandon branch 
lines operated in intrastate commerce—evidently meaning to abandon pack-train 
service on such branch lines—is controlled by State regulatory bodies. The 
amount of passenger-train service for which abandonment is, or may be, the only 
practical solution is not large in comparison with total rail passenger service. The 
inability of the railroads promptly to discontinue passenger-train service which is 
hopelessly unprofitable has resulted in heavy losses (p. 56), 
* ok * * * ¢ * 

There has been a natural reluctance on the part of many State commissions to 

authorize abandonment of intrastate passenger service 


And I may add of that part of interstate passenger service which 
operates within a State 


They are subject to strong local pressures for continuation of service which bene- 
fits certain communities, even though it actually is subsidized by shippers gen- 
erally. : 

In the opinion of the subcommittee, the difficulty in abandoning unprofitable 
branch-line passenger trains imposes a heavy burden on interstate commerce. 
The regulatory powers of the State over intrastate rates are limited by virtue of 
the power of the Interstate Commerce Commission to see that rates established by 
State commissions do not affect interstate commerce adversely. In the interest 
of a truly national transportation policy, we believe that the Interstate Commerce 
Commission should be granted comparable powers with respect to abandonment 
of intrastate passenger-train service. 

We do not regard this suggestion as an intrusion upon the historic rights of the 
States. The Constitution gives Congress plenary powers over interstate com- 
merce. The Supreme Court long ago upheld the constitutionality of the prov ision 
which gives the ICC power to set aside intrastate rates because of their effeet on 
interstate commerce. Rate-making powers are, of course, considerably more 
important than powers over the maintenance of service (pp. 57-58). 

And later in the report the subcommittee said: 

An additional problem in State rezulation hinges on the attempt of the railroads 
to abandon service, usually passenger carriage, Which has proved financially un- 
sound. State commissions are understandably loath to permit abandonment of 
any service, as the beneficiaries of that service are local residents, and their protests 
are much more effective than that of the railroad. Losses from unprofitable 
passenger service particularly have been a substantially contributing factor in the 
poor financial status of the major railroads today. 

There is no question as to the power of Congress over such matters when they 
have become an obvious burden on interstate commerce. The problem, of course, 
is to relieve the railroads of unnecessary burden, at the same time preserving the 
substantive jurisdiction of the several States. A reasonable solution would seem 
to lie in conferring jurisdiction of appellate nature on the Interstate Commerce 
Commission in the matter of abandomnent as well as of rates (pp. 67-68). 

Mr. Chairman, I should like to interpolate in my formal statement 
if 1 may, this: That the references in the subcommittee report to 
decisions of the Supreme Court and to the clear constitutional 
Federal power usually refer to the so-called Shreveport case cited 
as the Houston and Texas Railway i L nited States (234 U.S. 342), 
famous decision by Mr. Justice Charles Evans Hughes when he was 
first on the Supreme Court bench. 

I have a pertinent quotation from that opinion which I can either 
read or ask that it be inserted in the record. 

ry ‘ . . 

he CHAarrRMAN. It may be inserted in the record. 

Mr. ALtpERMAN. I should like to ask that it be inserted in the 
record at this point. 

Hughes, Justice, in the Shreveport case (/Touston & Teras Ry. v. 
United States (234 U.S. 342, 350)): 

First. It is unnecessary to repeat what has frequently been said by this court 
with respect to the complete and paramount character of the power confided to 
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Congress to regulate commerce among the several States. It is of the essence of 
this power that, where it exists, it dominates. Interstate trade was not left to be 
destroyed or impeded by the rivalries of local governments. The purpose was to 
make impossible the recurrence of the evils which had overwhelmed the Confedera- 
tion and to provide the necessary basis of national unity by insuring “uniformity 
of regulation against conflicting and discriminating State legislation.’’ By virtue 
of the comprehensive terms of the grant, the authority of Congress is at all times 
adequate to meet the varying exigencies that arise and to protect the national 
interest by securing the freedom of interstate commercial intercourse from local 
control, * * * 

Congress is empowered to regulate—that is, to provide the law for the govern- 
ment of interstate commerce; to enact “all appropriate legislation” for its “‘pro- 
tection and advancement’? * * *; to adopt measures “to promote its growth 
and insure its safety” * * *; “to foster, protect, control, and restrain’”’ 
* * *. Its authority, extending to these interstate carriers as instruments of 
interstate commerce, necessarily embraces the right to control their operations 
in all matters having such a close and substantial relation to interstate traffic 
that the control is essential or appropriate to the security of that traffic, to the 
efficiency of the interstate service, and to the maintenance of conditions under 
which interstate commerce may be conducted upon fair terms and without 
molestation or hindrance. 

As it is competent for Congress to legislate to these ends, unquestionably it 
may seek their attainment by requiring that the agencies of interstate commerce 
shall not be used in such manner as to cripple, retard, or destroy it. The fact 
that carriers are instruments of intrastate commerce, as well as of interstate 
commerce, does not derogate from the complete and paramount authority of 
Congress over the latter or preclude the Federal power from being exerted to pre- 
vent the intrastate operations of such carriers from being made a means of injury 
to that which has been confided to Federal care. Wherever the interstate and 
intrastate transactions of carriers are so related that the government of the one 
involves the control of the other, it is Congress, and not the State, that is entitled 
to prescribe the final and dominant rule, for otherwise Congress would be denied 
the exercise of its constitutional authority and the State, and not the Nation, 
would be supreme within the national field. 


Apparently largely on the basis that the subcommittee heard no 
complaint about State commissions in the matter of continuation or 
the abandonment of intrastate rail freight service (id. p. 58), the sub- 
committee recommended that the States should retain their existing 
powers in that respect. We submit, however, that while the problem 
most frequently involves passenger service, freight service should also 
be covered by the amendment. Generally speaking, intrastate 
rail-freight service is not so closely regulated by State authorities as is 
passenger service and the discontinuance of last freight service would 
ordinarily mean complete abandonment of all service, which is a 
matter already under the jurisdiction of the Interstate Commerce 
Commission. 

Consequently, the railroads have less occasion to seek authority 
from a State commission to discontinue freight service than they do 
with respect to passenger service. But in those cases where a State 
approval for discontinuance of freight service is required, an appellate 
type of jurisdiction by the Interstate Commerce Commission, such 
as is proposed with respect to freight, passenger, and station services 
in S. 2829, is desirable. 

Our advocacy of the changes proposed by S. 2829 is no sudden 
inspiration evoked by the recommendations of the subcommittee in 
its progress report. On the contrary, in advocating this bill we are 
motivated by long—and I may say bitter—experience with this prob- 
lem and lengthy consideration of the remedies which might be applied. 
Without in the least detracting from the credit due the subcommittee 
in these respects, it is fair to point out that those same recommenda- 
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tions as to passenger service were made by at least one railroad witness 
who appeared before the subcommittee. 


Mr. W. L. Grubs, at page 277, 


on Domestic Land and Water 
Foreign Commerce Committee, United States Senate. 
The amendments contained in S. 2829 simply recognize that in 


order to fulfill their duty to the public and to the Nation, 
to themselves and their security owners, the railroads must 


I refer 


to the testimony of 


of the hearings before the Subcommittee 


Transportation of the Interstate and 


as well as 
, ame 


ng 


other things, be freed from the burden of unprofitable and outmoded 
freight, passengers, and station services and from the delays attendant 
upon correcting them, which constitute a wasteful and useless drag 
on their ability to perform their public duties in a proper manner. 

The railroads must have a satisfactory and prompt method by 
which they can keep those services on a realistic basis by eliminating 
without undue delay services which have proved to be unprofitable 


and no longer necessary in the public interest. 


Unfortunate 


ly, 


the 


results obtained under State procedures and practices have all too 
often proved unsatisfactory in accomplishing these needs and the 
Interstate Commerce Act at present is inadequate to correct the 


situation. 
present bill— 


We feel, 


however, 


that the proposals 
and I may interpolate I do not know who drafted the 


contained 


in 


the 


bill or at whose sponsorship it was introduced but it is short, suecinct, 
-we feel that its proposals would go a long way 
toward the accomplishment of those purposes. 

It is a well-known fact that one of the most serious problems facing 
the railroads today is that of the losses incurred by the railroads in 


a well-drafted bill— 


passenger 


service, 


particularly 


loc 


‘al 


or 


branch 


line 


service. 


railway operating income or deficit from passenger operations 
cluding passengers, mail, express, and miscellaneous revenues—from 


1936 to 1950, 


inclusive, for all class I railroads, 


is as follows, 


take this table from Increased Freight Rates 1948 (276 1. C. ¢ 


(194 


9)); 


and other 


ICC 


records. 


The CHAIRMAN. We will insert that in the record. 


Mr. 


ALDERMAN. Yes. 


‘ 


Net 


in- 


and | 
oe 


39 


I may merely comment that for the years 


1936 to and including 1941, deficits ran substantially a quarter of a 
ass I railroads. 
There were 4 years of net revenues during the war vears and 


billion dollars a year for the c 
defic 


its. 


then for 


Year: 


1936___ 
1937 _ 
1938_- 


1939 
1940 
1941 
1942 


the 


3 years 1948 to 
were over a half billion dollars a year each year. 


1950, 


Income (+-) or deficit (—) 


- ~ $238, 
— 241, 
— 255, 


— 250, 


326, 
590, 
263, 
933, 


— 262, 058, 2 


— 226, 058, 
+89, 329, 
+279, 790, 


540 
820 | 
160 
890 
255 
878 
478 


325 


inclusive, 


Year: 


These 


Income | 
+ $234, 

+ 230, 
ew - 139, 
a 126, 
— 559, 

649, 
_ 508. 


ROR 


Le 


508 


), 
782, 
627, 
, 000 


are passenger 
the passenger deficits 


+) or deficit (—) 
102, 
059, 
735, 


537 
890 
756 
825 
240 
000 


A large part of the reduction between the 1949 losses and the 1950 
losses was the result of back mail pay in the amount of $107,000,000 


earned in the years 1947, 


1948, 1949, and 1950. 


It will be noted from the above table that, 
1942 through 1945 
from their passenger service. 


except for the years 
, ine ‘lusive, the railroads have suffered large deficits 
The only years between 1936 and 1950 


in which the railroads, as a whole, did not have a deficit from pas- 
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senger service were the World War II years, when automobile tires 
and gasoline rationing, military troop movements, and other wartime 
factors reacted to increase passenger revenues to a sufficient extent 
to make the operation profitable. 

These deficits from passenger service do not mean that all passenger 
service is unprofitable and should be eliminated. They do mean, 
however, that the passenger services which are unprofitable do con- 
stitute a heavy financial drag on the railroads. The railroads have 
long sought to alleviate this serious threat to their financial stability. 
One obvious means to that end—and the one of obvious means—is to 
discontinue unprofitable passenger trains for which there is no sub- 
stantial public demand. 

These trains go back to the days when the railroads had a virtual 
monopoly on all passenger transportation. The only alternative in 
those days was to get a horse, or to walk. Since then, of course, the 
revolution in transportation has brought into the picture the private 
automobile, the bus, and the airplane. 

The private automobile and the bus operated over modern high- 
ways have made many branch line and local passenger trains as 
obsolete as the horse and buggy or the horse car or the famous dodo. 
Yet, despite the other more convenient forms of passenger trans- 
portation the railroads have encountered great difficulty in securing 
authority from State regulatory commissions to discontinue these 
unprofitable passenger trains and other services like the freight and 
station services, for which the need has long ceased to exist. 

The railroads are not alone in recognizing this problem. As I have 
already quoted from the progress report of the Senate subcommittee, 
the authors of that report recognized the problem and have recom- 
mended legislation of the character here proposed. Likewise, the 
Interstate Commerce Commission has from time to time in its annual 
reports commented upon the need for eliminating these unprofitable 
passenger services. For example, in its 1949 annual report (Sixty- 
third Annual Report of the Interstate Commerce Commission, pp. 4 
and 5) the Commission said: 

Another source of difficulty, discussed in our decision of August 2, is passenger- 
train service. The problem here lies not only in passenger service itself, but also 
in allied services. Abandonments of unprofitable train services or the substitution 
of motor services are steps in the right direction. Where the public does not 
require rail passenger service or as much rail service as is being rendered, the need 
for stopping the loss is self-evident. The factors to be considered differ somewhat 
as between the more prosperous railroads and other railroads, but appropriate 
reductions of the losses the former incur in this way are desirable. 

In its 1950 annual report (Sixty-fourth Annual Report of the 
Interstate Commerce Commission, pp. 5 and 6) the Commission said: 

The need for the abandonment of unpatronized and unprofitable services was 
discussed in our last report. While some additional withdrawals of passenger 
service have been permitted during the year by the controlling public authorities, 
the need for further examination of what can be done in this direction in the 
interest of the railroads and of shippers remains important. 


In its 1951 annual report (Sixty-fifth Annual Report of the Inter- 
state Commerce Commission, p. 5), the Commission said: 


In earlier reports we have urged the need for abandonment of service which can 
be conducted only at a loss. We have authority to permit the abandonment of 
lines, but the States continue to determine whether or not to permit the 
removal of passenger-train service. Decisions of the Supreme Court in the year 
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have emphasized the legal position of the States in this respect. The public 
commonly opposes the loss of train service, even though patronage is low and 
direct losses are incurred. Applications for abandonments of lines have exceeded 
700 miles during the year. This total comprehends lines engaged mainly or 
solely in freight service, and is not substantially less than the total for our previous 
report year. 

The difficulty which the railroads have encountered in bringing 
about the discontinuance of unprofitable passenger trains.which are 
are no longer needed to serve the public arises primarily from three 
obstacles. 

The first is that, except in rare instances, a railroad may not dis- 
continue the operation of a passenger train without first obtaining per- 
mission to do so from the regulatory authority of the State in which the 
operation is conducted. The second obstacle arises in cases where the 
State regulatory body does not have authority to permit the railroad 
to discontinue a train, usually in the case of the last passenger train 
operated on a branch line, because of a charter obligation of the rail- 
road to perform passenger transportation. The third is the delay by 
State authorities in acting upon requests to discontinue a service. 

With respect to the first obstacle, obtaining permission from the 
State regulatory authority, the railroads have found that all too fre- 
quently such bodies, in passing upon requests for permission to dis- 
continue passenger trains, are influenced—and I may say naturally 
influenced—more by the ‘considerations or mere local civic pride than 
by those of general public interest, which too often results in the 
requests being denied, or at least unduly delayed. Without in any 
way casting aspersions upon these State regulatory bodies, it is a fact 
that they are necessarily sensitive to the pressures brought to bear on 
them by local civic organizations and others who, while they patronize 
our service little or none at all, object to its discontinuance as a matter 
of local pride. They seem to feel that the more passenger trains that 
serve their locality the greater the importance of the locality. 

While this is undoubtedly true where there is sufficient need for the 
passenger service to make it profitable, it is putting the cart before 
the horse to attempt to build local importance upon passenger service 
rather than passenger service upon local importance and need. 

If I may interpolate again, Mr. Chairman: Earlier in my life I had 
to spend a great deal of time seeking to get trains abandoned where 
they were unprofitable. I have appeared in many hearings, usually 
called at the State capitol. People from all along the railroad line 
would come to the hearing. I used to make it a regular rule to ask 
everybody in the room who came to the hearing by train, to hold up 
his hand, and never did I find anybody who came otherwise than by 
private automobile. But they would drive a hundred miles to oppose 
our taking off the passenger train. One man on one oce asion when 
asked if he ever used the train, he said, “No, I never use it.” We said, 
“Why do you want it?” He said, “I do not want to have my son 
grow up without having heard the whistle blow.’ 

Another influence often brought to bear on State regulatory bodies 
is the opposition of our own labor organizations to the discontinuance 
of a service. Their opposition is apparently based upon the fact that 
they see in the discontinuance of a particular service the possible loss 
of a few jobs by members of their organization. 

The men handling the trains do not lose out. They exercise their 
seniority which works back to the newer men in point of service—the 
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extra board. Such a point of view—and I do not criticize them. 
That is their way of running their policy and their business—but it 
does overlook the fundamental reason why the service should be dis- 
continued and that is to eliminate the financial drag upon the railroad 
which that service entails and thus better enable the railroad to per- 
form its needed public functions. 

The release of the railroads from the burdens of unprofitable serv- 
ices would in the long run be to the benefit of the railroad employees 
as well as the railroad itself and the public. Be that as it may, how- 
ever, the railroad labor organizations in opposing discontinuance of 
these services apparently do not take the long-term view and they are 
able in many cases to bring to bear substantial pressure upon the 
members of the State regulatory body to prevent or delay the dis- 
continuance of such services. Later in this statement I shall cite a 
concrete illustration of the delays which organized opposition has 
been able to bring about, as found by a three-judge Federal court 
with respect to the Illinois Commerce Commission. 

Admittedly all State regulatory bodies are not so heavily influenced 
by local pressures. Being from North Carolina I may perhaps be 
indulged in the patriotism of citing a decision of the North Carolina 
Utilities Commission which did give the proper appreciation to this 
problem. I quote from that decision in which my company was 
undertaking to discontinue some highly unprofitable local passenger 
trains in North Carolina. 

The CuatrMANn. Do you suppose it would hurt your pride to sug- 
gest that that be inserted in the record at this point? 

Mr. ALpERMAN. No, sir. I would love to read it. It makes me 
feel good to read it. 

Senator Bricker. That is one you won. 

Mr. ALDERMAN. One of the few ones we won; yes, sir. I will 
refrain from reading it except to point out that the author of the 
report as far as he was concerned instead of riding private automobiles 
and busses would much prefer the iron horse but they found that 
those two trains on the average carried 4.3 percent passengers less 
than the train crew, and that the losses on the operation of those 
trains—I may point to the middle of page 13 of my statement—were 
at a ratio of actual and apportioned expenses of $25.17—that. is, 
expenses—for every dollar of passenger revenue earned from the train. 
That being an excellent State commission in that case—and those 
cases are rare—did allow us to take off those trains. 

The full evidence, and all the exhibits referred to above, are, of course, matters 
of record with the Commission, and it is not essential to quote the same in full 
for the purpose of this order. The evidence points to but one conclusion, and that 
is that trains Nos. 21 and 22, running between Charlotte and Salisbury, via Barber, 
are being operated at a great financial loss to the Southern Railway Co. The 
record as to the number of passengers riding these trains, reveals that the public 
for some reason is not using their service. ‘The railway company has shown that 
the equipment it operates over the route is as modern and up-to-date as any ordi- 
nary railway passenger service now being offered in any comparable location or 
line of operation. The schedules maintained are regular, and afford passage in 
each direction daily. Yet last year less than two passengers per day actually rode 
these trains. That people still travel between the points on this line, there can 
be no doubt. The route is in the very heart of the industrial Piedmont section of 
North Carolina, and there is a large flow of traffic moving between the points. 
This is the age of the automobile, and while much of the passenger traffic, formerly 
belonging exclusively to the railroads, now moves by motor bus, and by air, the 
greatest volume by far travel by means of their own private automobiles. This 


+ Siig sit aaa 





is m 
offer 
opin 
figul 
shor 
like 
W 
of re 
trail 
of t 
sucl 
inst 
bv 
res}. 
thu: 
and 
the 
mel 
fort 
trai 
Sou 
by 
wit 
rati 
rec 
\ 
of . 
per 
Th 
to | 
a t 
Th 
ad 
tio 
the 
op 
a 
alo 
the 
by 


be 


to 
re 
pe 
ey 
th 
th 





DOMESTIC LAND AND WATER TRANSPORTATION 1695 


is not the place to argue the merits of the various means of transportation now 
offered to a restless and ever-moving population; were it so, the author of this 
opinion would be found championing his favorite, the “iron horse.”’ Facts and 
figures that cannot be overcome by argument, reveal to us that the days of the 
short-line railway passenger service is about over, and we are forced to accept it, 
like it or not. 

We, of the utilities commission, have been concerned with the steady decrease 
of revenues which the railroads are able to earn from the operation of passenger 
trains. The situation has become so acute on many of the short lines, and some 
of the branch line schedules, that it appears as if most passenger train service on 
such lines will have to be abandoned. We have sought to encourage, and in some 
instances, require, the railroads to improve their service by better schedules, and 
by using better equipment, all ‘with the hope that the traveling public would 
respond by using the trains for local service, as well as long distance travel, and 
thus help the railroads to operate, and relieve the congestion on the highways 
and the city parking lots. Notwithstanding the efforts that have been made, and 
the fact that some of the railroad companies have sought to improve their equip- 
ment, and make more comfortable their service by offering cleaner and more com- 
fortable coaches in which to ride, passenger revenues, and passengers riding the 
trains have continued to dwindle. In the present case before us, we find that the 
Southern Railroad is operating the two trains between Salisbury and Charlotte, 
by way of Barber, at the present time (for the year ending De cember 31, 1949, 
with a direct expense ratio of $8.38 for each dollar of revenue received, and a 
ratio of actual and ‘“‘apportioned”’ expenses of $25.17 for each dollar of revenue 
received. 

We find that the average number of passengers per train, during the period 
of January through December 1949, was 4.88 and that this had reduced for the 
period of January to September 1950, to 1.72 passengers per train, per day. 
Thus, the Southern Railroad Co. is operating a passenger train from Charlotte 
to Salisbury each day that hauls less than two passengers, and likewise, operating 
a train in the opposite direction with the same little use being made thereof. 
This places a burden upon the operation of the entire railroad system that so 
adversely affects it that it makes a hardship upon other more profitable opera- 
tions of the railroad. Such as this, carried to a greater extent, would result in 
the necessity of an increase of passenger fares, where other passenger trains are 
operated, or of freight rates, in order to keep the railroad in operation. Such 
a condition adversely affects, not only the best interest of the people residing 
along the particular line of operation, but of the general public anywhere upon 
the entire system who have need to use either passenger or freight service offered 
by this company. 


Unfortunately, however, the great majority of State regulatory 
bodies have not shown such an enlightened attitude to this problem. 

With respect to those cases where the railroad’s charter obligation 
to perform passenger service has been thought to deprice the State 
regulatory authority of power to authorize the discontinuance of 
passenger service, we have a somewhat less frequent, but perhaps 
even more vexing, problem. Many, if not most, of the railroads in 
this country operate under charters obtained back in the days when 
the railroads furnished the only substantial means of public trans- 
portation of passengers and property. It was only natural, therefore, 
that the legislatures, either in chartering particular railroads or in 
statutes of general railroad application, made provisions referring 
to the obligation to continue the performance of at least some passenger 
service. With the march of progress, however, the necessity for 
continued passenger service has vanished in many instances. Yet, 
these charter provisions and general statutes relating to passenger 
service have continued in effect and have on occasion been inte rpreted 
to require the continued performance of some passenger service, 
even at a large loss, thus depriving the State regulatory authority 
of the power, if it were so inclined, to authorize the discontinuance of 
such passenger service. 
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I cite, Senator Bricker, one of the leading cases which I lost and 
didn’t win, and I always go back and read that case with some chagrin: 
Southern Railway Co. against South Carolina Public Service Com- 
mission, Where I appeared before my good friend Judge John J. Parker 
and two other circuit judges in a three-judge court proceeding. And 
there, although I had a tremendous case on continuing the losses on 
those passenger trains, | was seeking—and it was a tough case—I was 
seeking authority to take off the last passenger service on one of the 
oldest lines of railroad in the United States from Charleston to Ham- 
burg, dating from about 1833. 

The Cuarrman. You may insert the findings of the court in the 
record without reading. 

Mr. ALDERMAN. Yes, sir. 1 merely wish to comment that Judge 
Parker said that he there recognized fully the problem and the neces- 
sity of eliminating these wholly unprofitable passenger services. He 
there said he was up agaiast a charter obligation which he couldn’t 
overrule or override, but he did say that under the commerce clause, 
Congress has the power to relieve in such a situation, and that the 
railroads ought to ask Congress, and not a Federal court judge, to 
grant them the authority. And he recommended this specific type of 
power be conferred by Congress on the Interstate Comimerce Com- 
mission. 

Senator Bricker. I think there is no question about the constitu- 
tional power under the Interstate Commerce Commission clause to 
give that power to the United States Congress, even though there is 
an intrastate line. 

Mr. ALDERMAN. Not at all, -and the Commission in numerous 
instances has already conferred upon it the power to cut through 
State commerce provisions, statutes, or any State requirements, and 
it is covered completely by Judge Hughes’ decision in the Shreveport 
vase from a constitutional standpoint. 

The CuarrMan. Were these charters originally issued by the State 
authority? 

Mr. AtperRMAN. The State of South Carolina, yes. 

Senator Bricker. I think there is only one railroad, isn’t it, there 
that has a multiple State charter. 

Mr. ALpeRMAN. I think so. This is interesting because, as I said, 
this is one of the oldest lines of the railroad in the United States. It 
was the oldest line of its length, even antedating my friend, the 
Baltimore & Ohio. 


This court recognizes the important problems confronting the railroads as the 
result of changing conditions of transportation. Undoubtedly, unprofitable serv- 
ice must be curtailed if the great railway systems are to be preserved and the 
country is to be secured in the enjoyment of the transportational facilities which 
they afford. The problem is complicated by reason of the fact that lines of 
railroad made use of by railway systems are chartered by the several States and 
are subject to State regulation with respect to local operations, and that con- 
siderations of local pride and convenience are not infrequently allowed to outweigh, 
in the minds of local authorities, the interests of economical and efficient adminis- 
tration. The problem presented, however, is primarily one for Congress and 
not for the courts. As an aid in its solution, Congress has conferred upon the 
Interstate Commerce Commission authority to authorize the discontinuance of 
any line or part of a line of railroad, notwithstanding charter provisions or local 
laws requiring operation (49 U. 8. C. A. see. 1 (18-20); Georgia v. United States, 
supra (28 F. Supp. 749); Colorado v. United States, supra (271 U.S. 153)). 

If it is deemed wise to permit the abandonment of unprofitable passenger serv- 
ice on lines which the roads continue to operate for the hauling of freight, Con- 
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gress can authorize the Commission to permit such abandonment, notwith- 
standing charter requirements and regulatory orders of State commissions; but 
until Congress acts, the courts are without power to afford relief merely because 
of the burden upon interstate commerce which such service entails. 

As suggested by Judge Parker, the only satisfactory remedy to this 
situation appears to be to amend the Interstate Commerce Act so 
as to confer jurisdiction upon the Commission to grant relief from 
these situations, including those where the State authority has no 
power to grant the relief. This, of course, is precisely what is proposed 
in the present bill. 

In those cases where the power to permit discontinuance of pas- 
senger service is vested in the State regulatory authority, we not only 
have great difficulty in persuading the State : authority to grant that 
permission, for the reasons I have previously indie: ated, but we fre- 
quently encounter long delays in getting the State authority even to 
consider the matter and to render its decision. While some State 
laws do place limitations upon the time within which certain actions 
must be taken on a railroad’s position,! these are not adequate to take 
care of the situation. 

The delays in these cases are similar to those where a railroad tries 
to persuade a State authority to authorize intrastate rate increases or 
classification changes corresponding to those previously granted with 
respect to interstate commerce. 

Senator Bricker. Of course, there they have their appellate rates. 

Mr. AuperMAN. Yes. ‘This is a proposed amendment of section 13. 

Senator Bricker. Comparable to section 13, ves. 

Mr. ALDERMAN. Well, it is to amend section 13, to add this power 
over train services. In other words, constitutionally, that same 
power has already been conferred by section 13 as to rates. In the 
absence of final decision by the State authority, judicial review is 
more difficult to obtain and even when obtained, either before or after 
final action by the State authority, is usually another long and tedious 
process before discontinuance of the service is finally authorized. 
Meanwhile, the losses which were the original basis for seeking the 
discontinuance of the service have continued to pile up for months 
or years after discontinuance of the service should have been per- 
mitted, severely aggravating an already bad situation. 

Senator Bricker. Do you know how many of the States have a 
direct appeal to the court of last resort on those cases 

Mr. Atperman. Off hand, I couldn’t answer that. 

Senator Bricker. Some do, 1 know. We have in our State. 

Mr. ALDERMAN. Some do. 

Senator Bricker. So there is a rather speedy action on the appellate 
right, but of course, the Supreme Court is always cognizant of local 
interests. 

Mr. dase, Often it is theoretically a speedy right but I want 
to give you a few illustrations of how speedy that is in practice. 

! For example, under title 48, Code of Alabama 1940, sec. 77, the State commission is allowed 90 days after 
the completion of hearings, arguments, and filing of briefs, to decide a case, subject to extension for a like 
period of time in the event that the commission for any good and valid reason is unable to de¢ 
within the initial 90-day period. 

See also 4 Tennessee Code Annotated (Williams 1934) sec. 5398.1 (1951 pocket supp.) which provides that 
the State commission shal] be deemed to have authorized the discontinuance or substitution of mixed train 


service unless within 120 days from the filing of the application of the Commission has entered a final order 
disposing of the application upon the evidence presented at a hearing. 
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Senator Bricker. If it goes to the lower courts, then it goes from 
the appellate courts on up. 

Mr. ALpeRMAN. The numerous continuances, hearings and long 
periods of taking the matter under advisement make it appear at 
times that some state authorities keep hoping that, if the case is 
delaved long enough, sooner or later something, like another war, 
imay turn up which will give the state authority some reasonable ground 
for denyiag permission to discontinue the service. But, whatever 
the reasons may be, the facts are that the railroads all too frequently 
find that their applications for discontinuance of passenger service 
are delaved and delayed before a final, and often adverse, decision is 
obtained from a State regulatory authority. 

Mr. Franklin of the Pennsylvania, in his testimony, referred to the 
doctrine “‘too little and too late.’””. As concerns this problem, it is a 
doctrine usually of too late and then nothing. To illustrate, 1 would 
like to read you what a three-judge Federal court found to be the 
situation in a case before it. That is the case that I referred to in 
Illinois: 


During the 7 years immediately preceding the filing of the complaint herein— 
that means the complaint in the court— 


on June 15, 1948, and continuously thereafter up to and including the trial on 
November 5, 1948, the Illinois Commerce Commission deliberately followed a 
custom and practice of conducting sham train-discontinuance hearings by the 
device of repeatedly granting continuances for frivolous reasons at the request of 
Railroad Brotherhood representatives or public office holders. As a result of said 
sham hearings, said Commission required an average of 18 months to dispose of 
each of 10 train-discontinuance cases filed by plaintiff when each and every one of 
said cases could have been heard in 3 days and decided in 30 days thereafter. 

In 7 of these cases, 46 continuances were granted, practically all of them for 
frivolous reasons; said cases involved passenger train operations where the aver- 
age number of passengers per train-mile did not exceed and frequently was less 
than the number in the train crew. In 2 of said cases, said Commission, in addi- 
tion to granting 10 continuances each, consumed approximately 1 year with the 
sham hearing and then took the cases under advisement for an additional year 
before entry of its final orders. 

In a situation like that we are simply helpless, except to continue 
to pay the deficits on that train. 

Senator Bricker. I remember one case where a request was made 
for a hearing at the local stations all along the line, and the local 
newspapers jumped in for it and, of course, all those that wert com- 
plaining did likewise, and it was a long-drawn-out process. The Com- 
mission ruled against it, but there was a tremendous pressure put on it 

Mr. ALDERMAN. Lots of them are actuated by the civic pride of 

. ° rt . 
wanting to hear that whistle blow. They never rode the train. 
This is the case to which I referred earlier as an illustration of the de- 
lays which can be brought about by organized opposition. 

Another example illustrating the delay by a State regulatory au- 
thority—and this is another case we lost. 

Senator Bricker. Your average is not 50 percent. 

Mr. ALDERMAN. Not so good, no sir—and the time consumed in 
subsequent vexatious and expensive judicial appeal occurred on my 
own railroad, the Southern. Southern made application to the Ala- 
bama Public Service Commission, in compliance with the statute 
(title 48, section 106, Alabama (¢ ‘ode of 1940) on September 13, 1948, 
to discontinue the daily operations of only two of six daily passenger 





~— ee ae SO te Ue lf 





VO ae a 


DOMESTIC LAND AND WATER TRANSPORTATION 1699 


trains being operated between Tuscumbia, Ala., and Chattanooga, 
Tenn., in so far as their operation took place within Alabama; to wit, 
130 miles in each direction. 

The Alabama Commission, for reasons best known to itself, delayed 
over 8 months in assigning a hearing date or until June 2, 1949; 
then postponed the hearing ‘date until August 2 2, 1949; and again post- 
poned the hearing date until October 6, 1949, on which date the ap- 
plication was filed, although my company had repeatedly urged the 
matter be assigned for hearing. 

The Commission on April 3, 1950—they held it from October 6 to 
April 3, 1950—and then entered an order denying the application. 
That was a lapse of 178 days after the hearing, or within 2 days of the 
extreme limit of 180 days allowed under the State statute (title 48, 
section 77,-Alabama Code of 1940). 

Senator Bricker. Under the statute, your rights would have been 
granted after 180 days? 

Mr. ALtpERMAN. No, merely the Commission had to act, either 
grant or deny. 

Senator Bricker. What if they did not act? 

Mr. ALDERMAN. Then we were helpless except to resort to the 
judicial review which | shall now advert to, which was a nullity. We 
filed our bill for injunctive relief from such adverse order of the Com- 
mission in the United States District Court, Middle District of Ala- 
bama, where the cause was heard on May 22, 1950, and a decree 
entered on July 20, 1950, granting the relief sought, which would have 
given us the authority to take off the trains. 

The CHarrMAN. Granted the injunction or the relief. 

Mr. ALpERMAN. Injunctive relief. We sued for injunction to 
restrain the State commission from requiring us to continue the 
operation of the train. The Alabama commission took an appeal to 
the Supreme Court of the United States, which the district court 
allowed on September 18, 1950. 

The case was orally argued in the Supreme Court on February 27, 
1951, and decision rendered on May 21, 1951, reversing the lower 
court and holding—and I would like to comment, that is one of the 
most extraordinary holdings by a Supreme Court that I know of in 
substantially 30 years of practice I have had before that Court—held 
that although the district court of the United States had jurisdiction 
of our case, that it should have refrained from exercising that juris- 
diction, for suit, because we might have sued in the State courts of 
Alabama and thus remitted us to the State courts for relief. We 
sued under the judicial code and act of Congress which gave us the 
right to sue on the ground of diverse citizenship, we being a citizen 
of Virginia suing citizens of Alabama in the Federal court. Congress 
had given that jurisdiction to the Federal court. It has always been 
the law that it is no answer to a properly founded case of which a 
Federal court has jurisdiction, to say that the plaintiff might have 
sued in the State courts. 

Everybody can always sue in the State courts if they wish. That 
would be simply destructive of the Federal court jurisdiction. Chief 
Justice Vinson wrote the opinion in that case for the majority of the 
Court. He held that the Federal court had jurisdiction, that we 
had a perfect right to bring our case in the Federal court on account 
of diversity of citizenship, but merely because we might have sued in 
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the Alabama courts, therefore the Federal district court had no right 
to exercise admitted equity jurisdiction. 

Mr. Justice Frankfurter and Mr. Justice Jackson strongly dissented 
on the ground that that was really destructive of the basic jurisdic- 
tion of the Federal courts conferred by Congress, and it was. 

At any rate, judicial review there to us was a total nullity. We 
went back to Alabama 

Senator Bricker. Has that same principle been applied to section 
13 cases? 

Mr, AupERMAN. No, sir, and that principle had never been applied 
by the Supreme Court of the United States until that decision in my 

case. That is the reason I feel it right keenly. It was wholly new 
law. 

Senator Bricker. And reversed the established law? 

Mr. AuperMAN. Absolutely reversed the established law ever 
since the first judiciary act was written. In spite of that—and we 
sometimes succeeded—we did go back to the State courts in Alabama 
and get an injunction that allowed us to take those two trains off 
finally after 2 years of delay. 

The Cuarrman. How many Justices concurred? 

Mr. AuperMAN. Nine less two is seven, which was seven to two, 
Frankfurter and Jaekson dissenting. In his testimony before the 
subcommittee Mr. Champion McD. Davis, president of the Atlantic 
Coast Line Railroad 

Senator Bricker. Is that the Davis who was here yesterday? 

Mr. ALpeRMAN. I suppose so. 

The CHarrMan. Yes. He at least was here. 

Mr. ALpEeRMAN. In his testimony before the subcommittee, Mr. 
Champion Davis, president of Atlantic Coast Line Railroad, cited 
numerous instances in which applications filed by his railroad with 

various State regulatory authorities in the Southeastern States were 
unduly delayed. I shall not attempt here to review all those illustra- 
tions again, but I do invite your attention to the following general 
comment Mr. Davis made about the delays encountered by his railroad 
(hearings, pp. 1443-1446): 

Since the beginning of 1947 to June 30, 1950—3% years—the Coast Line has 
made 17 applications to the regulatory bodies in the six States in which Coast 
Line operates (Virginia, North Carolina, South Carolina, Georgia, Florida, and 
Alabama) to withdraw unprofitable passenger train service. The aggregate 
elapsed time from the date applications were filed to the date of hearings on the 
applic ations was 4 years, 6 months, and 5 days, during which time the loss suffered 
by Coast Line is estimated at $782, 538.16. The aggregate elapsed time from the 
date of the hearings to the date of the decisions was 3 years and 4 months, during 
which time the loss suffered by the Coast Line is estimated at $543,080.53. The 
aggregate elapsed time from the date of the decisions to the time when the trains 
could be discontinued, or to June 30, 1950, in those cases where applications have 
been denied or where decisions have not yet been reached, amounts to a period 
of 5 years, 3 months, and 28 days, during which time the loss suffered by Coast 
Line is estimated at $838,061.57. 

The total aggregate elapsed time from the date applications were filed to the 
date trains were discontinued, or to June 30, 1950, where applications were denied 
or decisions not reached, amounts to 13 years, 1 month, and 28 days, during which 
time the loss suffered by the Coast Line is estimated at $2,163,680.26. 


That is typical of the experience that we railroads have everywhere. 
The railroads’ experience with State commissions in discontinuing 
unprofitable services no longer needed by the public has been a story 
of inadequate relief too long delayed—of no relief too long delayed. 
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The need for some means by which the railroads can secure adequate 
relief more promptly is manifest. 

If I may interpolate again, everybody who knows anything about 
transportation, from the Interstate Commerce Commission on down 
and up, keep hammering at us, ‘““‘Why don’t you improve your financial 
condition by eliminating these wholly unprofitable train services?” 
That is one of the important ambitions of eve ry railroad management 
and I am trying to present to us the facts as to why so far it has been 
meponsinn’ for us to accomplish what should have been ace omplished. 

5. 2829 proposes relief by conferring on the Interstate Commerce 
Chakiiininaion a type of jurisdiction over freight, passenger, and station 
services, much like—exactly like, I should say—the jurisdiction it now 
has of abandonment of a line of railroad no longer needed in the public 
service, the only three being that in the case of a complete abandon- 
ment we do not even have to go to the State commission, we go direct 
to the Interstate Commerce Commission. 

The Interstate Commerce Commission is less subject to local 
pressures than State regulatory bodies and is in a better position to 
consider these cases from the standpoint of the effect of the unprofit- 
able services on the railroads as a whole than is a State regulatory 
body. Through this jurisdiction, the Commission, with the views of 
the State regulatory body before it—and it would also have those 
views before it—could consider the matter with purely local conditions 
placed in their proper light and determine whether the State authority 
had acted in the best interest of the railroad and the public as a whole 
from a national standpoint. 

The jurisdiction to be granted to the Commission under S. 2829 
does not confer upon it any radically different authority from that 
which it now has. The Commission already has similar jurisdiction 
with respect to intrastate rates, charges, classifications, et cete1 
The additional jurisdiction with respect to freight, passenger ead 
station service merely complements that already existing jurisdiction. 

The State regulatory bodies would retain the jurisdiction they now 
have with respect to such services and would still | be the tribunal of 
first resort in those matters, just as they still are with respect to 
intrastate rates, classifications, et cetera. ‘They would be just as 
free to act or not to act as they now are. The only limitation would 
be that their actions with respect to freight, passenger, and station 
services, as well as their actions with respect to intrastate rates, 
charges, classifications, et cetera, must not be to the prejudice of 
persons or localities in interstate or foreign commerce and must not 
impose any undue, unjust, or unreasonable discrimination against 
interstate or foreign commerce. 

Congress has already entered the field of regulating interstate 
commerce through the Interstate Commerce Act and many other 
laws. (For example: Safety Appliance Act (45 U.S. C. 1 et seq.) ; Fed- 
eral Employers’ Liability Act (45 U.S. C. 51 et seq.); Railway Labor 
Act (45 U.S. C. 151 et seq.); Railroad Retirement Act of 1937 (45 
U.S. C. 228a et seq.)) 

The limitation proposed by this bill would merely be the exercise 
of a right which the Federal Government already has under the Con- 
stitution to prevent any discriminatory burden on interstate com- 
merce. In exercising that right by conferring jurisdiction on the 
Interstate Commerce Commission to determine whether the States 
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have exceeded their powers with respect to freight, passenger, and 
station services, Congress would leave to the States the greatest 
possible freedom of action consistent with adequate protection of 
interstate commerce. It would at the same time preserve the same 
rights of judicial review of the Commission’s pronouncements—that 
is, the Interstate Commerce Commission pronouncements—as are 
now available under the Interstate Commerce Act. 

In short, the jurisdiction to be conferred on the Interstate Com- 
merce Commission by S. 2829 is parallel and complementary to the 
jurisdiction which the Commission now has with respect to intrastate 
rates, classifications, et cetera, and is necessary to confine State action 
to proper sphere and to prevent it from imposing an undue discrimi- 
nation against interstate or foreign commerce. It is a limitation 
necessary to protect interstate commerce and is a proper exercise of 
Federal power. 

For the reasons presented in this statement we respectfully recom- 
mend that S. 2829 be enacted into law. I thank you, Mr. Chairman. 

The CHatrMAN. Any comments, Senator Bricker? 

Senator Bricker. No, sir. 


The CHARMAN. We thank you, Mr. Alderman. Tomorrow we: 


will hear from Mr. Angus McDonald, Farmers Union; R. M. Drysdale, 
Federation for Railway Progress; Mr. Matthias, president, Great 
Northern Railway; and Mr. John P. Randolph, general solicitor, 
National Association of Railroad and Utilities Commissioners; and 
the Long Island Railroad Co. will have someone here. 

We will recess until 10 0’clock tomorrow morning. 

(Whereupon, at 12:35 p. m., the meeting was adjourned, to recon- 
vene at 10 a. m., Thursday, March 20, 1952. ) 


Unrrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., Thursday, March 20, 1952. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States ¢ ‘apitol, Washington, D. C., Senator Edwin C. 
Johnson of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: EK. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


STATEMENT OF R. M. DRYSDALE, JR., EXECUTIVE VICE PRESIDENT, 
FEDERATION FOR RAILWAY PROGRESS, WASHINGTON, D. C. 


Mr. DryspaLe. However, there is another bill before the Senate 
which has been referred to this committee which can help restore the 
railroad earning power so urgently needed to strengthen our whole 
transport industry. I refer to S. 2829, a bill to amend section 1 (17) 
(a), section 13 (3) and section 13 (4) of the Interstate Commerce Act 
in order to extend to the Interstate Commerce Commission power to 
prescribe the Jiscontinuance of certain railroad services in intrastate 


commerce when found to be unreasonably discriminatory against 
interstate commerce. 
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Losses of railroads from passenger train services have been rightly 
emphasized as of high importance. The continuation of unnecessary 
trains under orders of State commissions is an important factor in 
causing these losses. Other unnecessary local services, such as freight 
train and station services, may have the same effect. 

In recent years passenger losses have reached such magnitude as 
to be a threat to the whole structure of rail transportation. The 
elimination of passenger losses thus becomes an inseparable part of 
any adequate proposal for price freedom and adequate revenues. 
Otherwise a good job in the freight department could be nullified by 
losses in the passenger department. 

The management of each railroad has the duty to operate its pas- 
senger trains so as to provide necessary services to its patrons and 
satisfactory financial results to its security holders. In the exercise 
of this duty, management will generally find that local and secondary 
trains—the services other than main-line through trains—are very 
poorly patronized, have been forsaken by the public in favor of more 
flexible and convenient highway services, and do not return their 
out-of-pocket costs. 

On the contrary, these secondary and local trains incur losses that 
impair the soundness of the whole passenger service operation and 
in some instances are so large as to be a serious drain on the entire 
earnings of the railroad. The refore, relief in the form of discontinu- 
ance of loss trains has been sought through the channel provided by 
law—namely, the State regulatory authorities. 

Many State authorities have been cooperative, and many railroads 
in the last several years have made significant reductions in passenger 
train-miles and passenger expenses. In 1939 the total passenger 
train-miles of class I railroads were 390.9 million. A peak was reached 
in 1945, but since that vear there has been a steady decline to a level 
of 357.6 million in 1950. 

Passenger-train losses impose a serious drain on the earnings of the 
railway industry. From 1946 through 1950 they amounted to almost 
$2.3 billion. 

It, is important to realize that these huge deficits had to be met and 
out of freight earnings which amounted to only $6.4 billion in the 
same period. Thus more than one-third of freight earnings was 
eaten away in 5 years of high prosperity by the losses of railroads in 
their passenger-train operations—this according to the figures of the 
Interstate Commerce Commission itself. 

This is a situation which requires your most careful and earnest 
attention. We believe that in most instances a railroad may move 
toward a solution of its passenger service problems by perseverance 
and hard work and by cooperation between management and all those 
who have a proper concern in the service of the railroad. 

But as the law stands today, when a railroad has followed this 
course and is still confronted with the order of a State commission 
requiring the continuance of unprofitable passenger-train services, 
there is no remedy other than to urge amendment of the State law, 
which may even involve the State constitution. Thus the Interstate 
Commerce Commission is powerless to remove burdens on interstate 
commerce which are always serious and which in some instances have 
become intolerable. 
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In the interest of a sound national transportation system, the 
Interstate Commerce Commission should be given power, comparable 
to that which it now has to prescribe intrastate raies, where necessary 
to carry out national policy, to permit a railroad to discontinue un- 
profitable trains or stations notwithstanding attempted exercise of 
State authority to the contrary. This is provided for in S. 2829, 
which we earnestly recommend to your careful consideration. 

Today as we are giving so much of our precious blood and treasure 
to beat back the forces of oppression and tyranny which seek to 
strangle man’s free spirit and cast us all down again into darkness and 
despair, it behooves us to look squarely at what we have done and 
are doing to our own great beritage of freedom and enterprise. 

Long enough have we drifted away from the principles which have 
brought us to the position of leadership we oceupy in the world today. 
It is time to reaffirm these principles and resolve to live by them if 
we want to move forward again along the path of freedom. This 
requires courage and action in everyday affairs—not just pious declara- 
tions of policy. It is no use to pray for man’s freedom on Sunday, 
if you are going to vote to destroy it on Tuesday. 

These bills, especially S. 2518, involve the question of freedom in a 
very important and practical evervday economic activity affecting the 
daily lives of almost every citizen of this country. As such, ‘the “Vv 
pose a challenge to our sincerity and lovalty to our basic American 
principles. The people whom I have the honor to represent here 
today are confident that you will meet this challenge with fairness and 
courage, 

Senator Bricker. Thank vou very much, Mr. Drysdale. 

Mr. Dryspate. Thank you, Senator. 


Unitrep STATES SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Wash ington, D. C., Tuesday, April 8, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Bricker. 

Also present: Senator Milton R. Young of North Dakota; and 
E. R. Jelsma, staff director of Subcommittee on Domestic Land and 
Water Transportation. 


STATEMENT OF ELMER W. CART, MEMBER OF THE PUBLIC SERV- 
ICE COMMISSION OF THE STATE OF NORTH DAKOTA 


Mr. Cart. The North Dakota Public Service Commission is 
emphatically opposed to S. 2829. Under the terms of the bill, the 
power of the Interstate Commerce Commission would be extended to 
cover any freight, passenger or station service in intrastate commerce. 
The problem of discrimination against interstate commerce is not 
involved in matters of this kind, as it is in rates and charges. 

The opportunity for the public to present their case before the State 
commission is much greater than it can possibly be before the Inter- 
state Commerce Commission, unless the budget of the Interstate 
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Commerce Commission is greatly enlarged and the staff of the Inter- 
state Commerce Commission doubled or tripled to take care of the 
additional workload which would be involved in holding adequate 
hearings on matters of this kind. 

The carriers do have an adequate remedy, if any State commission 
should act arbitrarily, or without proper evidence, on which to base 
its findings, through an appeal to thg courts of the State. The North 
Dakota commission contends that State commissions are in a much 
better position to determine matters of this kind because they are 
familiar with local conditions in their State, and strongly opposes the 
encroachment upon its duties which would occur if this bill is enacted 
into law. 

The CHarrMan. We thank, you, Mr. Cart. 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1952. 

The committee met, pursuant to recess, at 10 a. m., in room G16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


(The following letters and statements were submitted for the record 
following the conclusion of the hearings, April 9:) 


LETTER FROM WALTER M. W. Spiawn, CHAIRMAN, LEGISLATIVE COMMITTE! 
INTERSTATE COMMERCE COMMISSION 
Marcu 31, 1952. 
Hon. Epwin C. Jonnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear CHAIRMAN JOHNSON: Your letter of March 10, 1952, addressed to 
the Chairman of the Commission and requesting comments on 8. 2829, introduced 
by you (by request), to amend section 1 (17) (a), section 13 (3), and seetion 13 (4 
of the Interstate Commerce Act in order to extend to the Interstate Commerce 
Commission power to prescribe the discontinuance of certain railroad services in 
intrastate commerce when found to be unreasonably discriminatory against inter- 
state commerce, has been referred to our Legislative Committee. After careful 
consideration by that committee, I am authorized to submit the following com- 
ments in its behalf: 

Section 13 (3) and (4) of the Interstate Commerce Act, which would be amended 
by this bill, at present directs this Commission to prescribe intrastate railroad 
rates when it finds after full hearing that the rates imposed by authority of a State 
cause unjust discrimination against interstate or foreign commeree. By S. 2829 
it is proposed to amend these sections so as to give the Commission authority to 
order the discontinuance of intrastate freight, passenger, or station service when 
it finds after a hearing that continuance of such service required by authority of 
a State would cause unjust discrimination against interstate commerce. 

We assume that the introduction of this.bill reflects a view that to some extent 
the action of State regulatory authorities in requiring the continuance of freight, 
passenger, or station service which the railroads consider unnecessary and un- 
economical has been unduly repressive and should be subject to review by this 
Commission. 
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We have long urged the railroads to study their train service with a view to 
reducing operating costs through the elimination of unprofitable service. On 
this point we said in our last annual report to the Congress (p. 5): 

“In earlier reports we have urged the need for abandonment of service which 
can be conducted only at a loss. We have authority to permit the abandonment 
of lines, but the States continue to determine whether or not to permit the 
removal of passenger-train service. Decisions of the Supreme Court in the 
year have emphasized the legal position of the States in this respect. (Alabama 


Public Service Commission v. Southern Railway Co., 341 U. 8. 341 and 363; Alabama’ 


Public Service Commission v. Louisville & Nashville R. Co., 342 U. 8. 802). The 
public commonly opposes the loss of train service, even though patronage is low 
and direct losses are incurred.” 

The essential problem involved in this proposed Jegislation was well-described 
by Justice Frankfurter in Palmer v. Commonwealth of Massachusetts, (308 U.S. 79, 
84-85), as follows: 

“To be sure in recent years Congress has from time to time exercised authority 
over purely intrastate activities of an interstate carrier when, in the judgment of 
Congress, an interstate carrier constituted, as a matter of economic fact, a single 
organism and could not effectively be regulated as to some of its interstate phases 
without drawing local business within the regulated sphere. But such absorption 
of State authority is a delicate exercise of legislative policy in achieving a wise 
accommodation between the needs of central control and the lively maintenance 
of local institutions. * * * 

“The dependence of local communities on local railroad services has for decades 
placed control over their curtailment within the regulatory authorities of the 
State. Even when the Transportation Act of 1920 * * * gave the Inter- 
state Commerce Commission power to permit abandonment of local lines when 
the overriding interests of interstate commerce required it, * * * this was 
not deemed to confer upon the Commission jurisdiction over curtailments of 
service and partial discontinuances.”’ 

Since, as above pointed out, we do not have “jurisdiction over curtailments of 
service and partial discontinuances”’ so. far as interstate commerce is concerned, 
enactment of this bill so as to give us limited measure of jurisdiction over such 
matters in respect of intrastate commerce would be somewhat anomalous. The 
question whether we should have that jurisdiction, however, is one of policy for 
the Congress, and if it should be conferred we would of course endeavor to admin- 
ister the amended statute in accordance with the legislative policy. 

In that connection we consider it desirable to point out that such a measure as 
this would add appreciably to our present duties. It would be necessary in all 
probability for us to hold considerably more hearings, and as these would involve 
local situations, the interested parties could not reasonably be asked to come to 
Washington. This would entail an increase in our expenditures for travel, which 
under our current appropriations must be held to the bare minimum. ‘The addi- 
tional duties which 8. 2829 would impose on us could not be performed adequately 
with our present funds. 

Respectfully submitted. 

Water M. W. Spiawn, 

Chairman, Legislative Committee. 
Cuar.es D. MAHAFFIE. 
Joun L, Roaeks. 


STATEMENT OF DEPARTMENT OF COMMERCE, CHARLES SAWYER, SECRETARY 


Views of the Department of Commerce concerning 8. 2829, a bill to 
amend section 1 (17) (a), section 13 (3), and section 13 (4) of the Inter- 
state Commerce Act in order to extend to the Interstate Commerce 
Commission power to prescribe the discontinuance of certain railroad 
services in intrastate commerce when found to be unreasonably discrim- 
inatory against interstate commerce. 


This bill, if enacted, would extend to the Interstate Commerce Commission 
the power to order the discontinuance of railroad passenger, freight, and station 
services in intrastate commerce when found to be unduly discriminatory against 
interstate commerce. Such authority would be comparable to that which the 
Commission now has over intrastate rates found after full hearing to impose an 
undue burden on interstate commerce. 
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This Department favors the objectives of S. 2829 because we are not only 
concerned with the effect of unprofitable and relatively unused operations upon 
the general revenue and financial condition of the carriers and upon passenger 
and freight operations as a whole, but also with the total effect of this situation 
upon the general shipping and traveling public. Losses from unprofitable services 
must be recouped at the expense of other patrons, localities, or traffic. Further- 
more, the vast growth in travel by private automobile and the extensive network 
of bus and truck operations have resulted in their large-scale substitution for 
branch line and local passenger and freight services. 

For these reasons the Department of Commerce recommends enactment of 


S. 2829. 





STATEMENT OF JOHN P. RANDOLPH, GENERAL SOLICITOR OF THE NATIONAL 
ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS 


On March 20, 1952, I gave a statement before the committee in opposition to 
S. 2363, S. 2518, and 8. 2519. In that statement I described the membership and 
general nature and purposes of the National Association of Railroad and Utilities 
Commissioners. In view of that I will not repeat the identity of our association. 

This statement is presented to the committee for the record pursuant to per- 
mission granted upon my request at the close of my statement on March 20. 

Our association is opposed to 8. 2829 because if enacted it would strip from the 
States their last vestige of jurisdiction over the railroads—contrary to the principle 
of local self-government. 

S. 2829 purports to give the Interstate Commerce Commission control of the 
local services of railroads by extending the provision of section 13 of the Interstate 
Commerce Act to such local services. The present Interstate Commerce Act 
not only gives the Commission control of intrastate rates but also gives jurisdiction 
over abandonment of rail lines. The local service upon established lines is all 
that is now left to State regulation. Local people know local problems best and 
are best equipped to cope with them. The closing of a station, the discontinuance 
of an agent at a station and even the discontinuance of a train considered indi- 
vidually are small matters in the over-all picture of the operations of a major rail- 
road. No one operation of this kind could have as serious an effect upon the 
railroads’ finances as a wide disparity between intra and interstate rates or even 
the complete abandonment of a nonpaying rail line. 

The State commissions have done a very creditable job of handling these matters 
of primary local concern and the job should be left to the States rather than to 
add to the burdens of the already overburdened Interstate Commerce Commission. 

If the Interstate Commerce Commission were to be given jurisdiction over 
local services by a section 13 proceeding it would be required to hold hearings 
thereon. Such hearings would of necessity be held either here in Washington, 
D. C. or in the local eommunity affected. An examiner sent out from Washington 
to hold a hearing in a local community would not be familiar with the local 
conditions or have the knowledge of local affairs that the State commissions 
have. It would be an unwarranted burden of expense upon people in a locality 
any distance from Washington to come to Washington to testify. In order to 
give local people a fair hearing and an opportunity to appear as witnesses an 
examiner would undoubtedly be sent to the locality. This wouid necessitate 
additional examiners and additional expense on the Interstate Commerce Com- 
mission in order to rehandle business that the State commissions are now process- 
ing. Furthermore, the State commissions would be put to additional expense 
in defending against such section 13 proceedings. I doubt that any possible 
benefits to the railroads from this type of legislation would warrant the additional 
expense that would be involved. 

Our associatién considers legislation of this type wrong in principle because it 
would further concentrate in the Federal Government control over matters of 
purely local concern that can best be handled by local State governments without 
adding to the burden of expense of both State and National Governments. 

The railroads have financial problems of far greater magnitude than any that 
could possibly be involved in these matters of the local services now regulated by 
the States. The costs of rendering passenger service and the resulting deficits to 
the railroads is a major problem that must be solved. A satisfactory solution of 
this one problem would relieve the financial distress of a great majority of the rail- 
roads. A great amount of time and effort has already been devoted to this prob- 
lem in the search for a solution. Our association has a special committee on co- 
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operation with the Interstate Commerce Commission in the study of the railroad 
passenger deficit problem. The committee was set up in 1949 and has been work- 
ing since then with the Interstate Commerce Commission, the railroads manage- 
ment, and the railroad brotherhoods gathering information and statistics bearing 
upon the problem. 

{mong the information being gathered by the committee is data on the numer- 
ous applications for and the number of passenger train and station-service dis- 
continuances that have been authorized by the State regulatory commissions in 
recent years. Such information wi!l reveal whether or not the States have been 
doing a ¢ 00d job in this respect and whether or not the railroads have been treated 
fairly by the States. 

1 am informed by this committee that their work is nearly completed and that 
the committee expects to have a report with recommendations to present to the 
next annual convention of our association which will be held in November of this 
year. We are hopeful that the work of this committee will lead to some solution 
of the problem. 

The elimination of this passenger service deficit is of such major importance to 
the over-all financial picture of the railroads that it completely overshadows any 
possible financial benefit (which is doubtful) that might be derived from legisla- 
tion of the type of 8. 2829. 

My reference to the work of this committee upon the passenger deficit problem 
is for the purpose of showing that the State regulatory commissions are fully aware 
of the serious problems that confront the railroad industry and that they are taking 
action looking to a solution of these problems and need not be constantly super- 
vised by the Interstate Commerce Commission in the performance of their duties. 

Not only is 8. 2829 wrong in principle but relatively unimportant insofar as the 
possibilities of giving any financial relief to the railroads. 

Our association respectfully urges that 8. 2829 be not recommended for passage. 





STATEMENT OF CHARLES E. Buaine & Son, TRarric MANAGERS, 
PHorenrx, Ariz. 


S. 2829 proposes to amend sections 1 (17) (a), 13 (3), and 13 (4) by inserting 
therein ‘‘any freight, passenger, or station service,” for the purpose of extend- 
ing to the Commission power to prescribe the discontinuance of such railroad 
services in intrastate commerce when found to be unreasonably discriminatory 
against interstate commerce. At present the courts have held that jurisdic- 
tion in this respect is vested solely in the regulatory commissions of the respec- 
tive States. ° 

Therefore, we make no recommendation to our principals respecting 8. 2829, 


q 
%. 
. 
é 





S, 2! 
Ca 
al 


A BIL 


Be 
Ame? 
Inter 

~ ae 
initia 
with 
inclu 
agree 
not c 
and ° 
or pl 
asses 
or n 
facts 
a me 
the 1 
by c 
recos 
enco 
of v 

Com 
own 
SE 
sec. 
“Ta 
cong 
secti 
such 
plail 
ans\ 
witl 
Con 








DOMESTIC LAND AND WATER-TRANSPORTATION 


S. 2901, A Bill To Alleviate Shortages in Railroad Freight 
Cars and Other Vehicles During| Periods of Emergency, 
and for Other ;Purposes 





[S. 2001, 82d Cong., 2d sess., by Mr. Johnson of Colorado (by request)] 


A BILL To amend the Interstate Commerce Act to alleviate shortages in railroad freight cars and other 
vehicles during periods of emergency, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That paragraph (14) (a) of section 1 of the 
Interstate Commerce Act (49 U.S. C., sec. 1 (14) (a) is amended to read as follows: 

‘““(a) The Commission may, after hearing, on a complaint or upon its own 
initiative without complaint, establish reasonable rules, regulations, and practices 
with respect to car service by common carriers by railroad subject to this part, 
including the rental or other charge to be paid and other terms of any contract, 
agreement, or arrangement for the use of any locomotive, car, or other vehicle 
not owned by the carrier using it (and whether or not owned by another carrier), 
and the penalties or other sanctions for nonobservance of such rules, regulations, 
or practices. The Commission, in establishing the rental or other charge to be 
assessed for the use of any vehicle not owned by the carrier using it (and whether 
or not owned by another carrier), shall give due consideration, among other 
facts, to (1) the desirabilitv of maximum reasonable rentals or other charges as 
a means of making ownership of such vehicle more attractive, (2) the value of 
the use of such vehicle which is lost by the owner when it is used or appropriated 
by others, (3) the replacement cost of such vehicle, and (4) the fact, hereby 
recognized by Congress, that maximum reasonable rentals or other charges will 
encourage the expeditious movement of vehicles as well as the prompt return 
of vehicles to their owners; but, in fixing such rentals or other charges, the 
Commission shall give no consideration to the financial condition of the user or 
owner of any such vehicle.” 

Sec. 2. Paragraph (15) of section 1 of the Interstate Commerce Act (49 U.S. C., 
sec. 1 (15)) is amended to read as follows: 

‘“*(15) (a) Whenever the Commission is of opinion that shortage of equipment, 
congestion of traffic, or other emergency requiring immediate action exists in any 
section of the country, the Commission, after making a public announcement of 
such emergency, shall have, and it is hereby given, authority, either upon com- 
plaint or upon its own initiative without complaint, at once, if it so orders, without 
answer or other formal pleading by the interested carrier or carriers, and with or 
without notice, hearing, or the making or filing of a report, according as the 
Commission may determine— 

‘““(1) to suspend the operation of any or all rules, regulations, or practices 
then established with respect to car service for such time as may be deter- 
mined by the Commission; 

‘““(2) to make such just and reasonable directions with respect to car 
service without regard to the ownership as between carriers of locomotives, 
‘ars, and other vehicles, during such emergency as in its opinion will best 
promote the service in the interest of the public and the commerce of the 
people, upon such terms as between the carriers as they may agree upon, or, 
in the event of their disagreement, as the Commission may after subsequent 
hearing find to be just and reasonable; 

“*(3) to require such joint or common use of terminals, including main-line 
track or tracks for a reasonable distance outside of such terminals, as in its 
opinion will best meet the emergency and serve the public interest, and upon 
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such terms °s between the carriers as they may agree upon, or, in the event 
of their disagreement, as the Commission may after subsequent hearing 
find to be just and reasonable; and a f 

(4) to give directions for preference or priority in transportation, embar- 
goes, or movement of traffic under permits, at such time and for such periods 
as it may determine, and to modify, change, suspend, or annul them. 

“(b) Whenever an emergency, publicly announced by the Commission as 
provided in subparagraph (a), involves a shortage of vehicles, the Commission 
shall specify in its public announcement the class or classes of vehicles with respect 
to which such shortage exists. Beginning with the tenth day following the date 
of such public announcement, and continuing until the Commission shall deter- 
mine and declare by publie notice that the shortage has ceased to exist, the user 
of each vehicle of any class so specified shall pay, and the owner of each such 
vehicle shall charge, for the use thereof, double the amount of the rental or other 
charge in effect on the date of the announcement. The Commission, in determin- 
ing and declaring that the shortage has ceased to exist, may, where more than one 
class of vehicles is involved, make its determination and declaration separately 
with respect to any class or classes of vehicles. 

‘(c) In time of war or threatened war the President may certify to the Coin- 
mission that it is essential to the national defense and security that certain traffic 
shall have preference or priority in transportation, and the Commission shall, 
under the power conferred by clause (4) of subparagraph (a), direct that such 
preference or priority be afforded.” 





Unrrep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C., Wednesday, April 9, 1982. 

The committee met, pursuant to recess, at 10 a. m., in room G-—16, 
United States Capitol, Senator Edwin C. Johnson of Colorado (chair- 
man) presiding. 

Present: Senators Johnson of Colorado and Hunt. 

Also present: E. R. Jelsma, staff director of Subcommittee on 
Domestic Land and Water Transportation. 


(The following statements were inserted in the record following the 
conclusion of the hearings on April 9:) 


Lerrer rromM Watrer M. W. Spirawn, CHAIRMAN, LEGISLATIVE COMMITTEE, 
INTERSTATE COMMERCE COMMISSION 


WASHINGTON 25, April 11, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. : 


My Dear CHAIRMAN Jounson: Your letter of March 21, 1952, addressed to the 
Chairman of the Commission requesting comments on 8. 2901, introduced by 
you, has been given careful consideration by our Legislative Committee and by 
the Commission. I am authorized to submit the following comments: 

This bill proposes to amend the Interstate Commerce Act to alleviate shortages 
in railroad freight cars and other vehicles during periods of emergency, and for 
other purposes, by changing the present wording of section 1, paragraph (14) (a) 
and paragraph (15) and by the addition of entirely new provisions thereto. 

Apparently paragraph (14) (a) is intended to meet the view expressed by a 
three-judge district court in Palmer v. United States (75 Fed. Supp. 63), where at 
page 70 considering the present paragraph (14) (a), the court said: “Of course, 
if the language of the statute were plain that car-hire charges could be fixed at 
prohibitive levels for regulatory purposes, that language would control.” The 
substitution of “rental or other charge’’ on line 10, page 1 of the bill for the present 
word ‘compensation,’ together with the new provision beginning at line 5 on 


page 2 of the bill which includes what are designated ‘‘facts’’ fall short of plain 
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language that car hire (otherwise known as rental or per diem) ‘‘could be fixed at 
prohibitive levels for regulatory purposes * * *.’”’ Clearly, under both 
present paragraph (14) (a) and as proposed in the bill the ‘“‘compensation’”’ or 
‘rental or other charge’’ to be established by the Commission after hearing 
according to the decision in the Palmer case would have to be fixed on a ‘‘reason- 
able’’ basis rather than “‘for regulatory purposes,’’ except possibly during a period 
of emergency defined in paragraph (15) of the act. 

However, of greater importance is the provision found on page 2, lines 18 to 21, 
inclusive, that in considering the “‘facts’’ listed on lines 9 to 17 on the same page 
of the bill, ‘‘the Commission shall give no consideration to the financial condition 
of the user or owner of any such vehicle.’”’ This provision may (and it appears 
to be more than a bare possibility) give rise to'constitutional objections that any 
“rental or other charge’’ exceeding a ‘‘reasonable’’ amount would result in the 
taking of property without due process of law and therefore would be unlaw- 


-‘ful—unless perhaps it can be justified as a just regulation and necessary to meet 


an emergency under paragraph (15) of the act. 

Now considering the proposed amendment of section 1, paragraph (15) of the 
act relating to emergencies: On page 3, lines 3 and 4 of the bill, the phrase ‘‘after 
making a public announcement of such emergency,’’ appears to be a restriction 
and in conflict with the present and proposed statute. For example the Com- 
mission may take immediate action in an emergency as provided in the present 
law and as proposed in line 8, page 3 of the bill ‘‘with or without notice, hearing,”’ 
etc. When an emergency requires immediate action nothing should be placed 
in the law which may stay our hand even for a short period. Apparently the 
‘‘announcement”’ would have to be made by us prior to the issuance of every 
emergency order, hundreds of which have been issued in past emergencies and 
many are now in effect. We perceive no public benefit to flow from the prior 
“announcement”’ that is not present in the finding of emergency shown at the 
beginning of each order as now issued which is filed with the Federal Register 
and served on the railroads. Many of our emergency orders do not affect the 
general public, such as orders to a single railroad at one point to unload cars 
delayed excessively when a consignee fails or refuses to unload them. 

The new subparagraph (b) of section 1, paragraph (15), lines 12 to 25, page 4 
and lines 1 and 2, page 5 of the bill automatically by law, when the Commission 
announces an emergency involving a shortage of vehicles, doubles the amount 
of the rental or other charge for the use of the railroad vehicle to be paid by the 
user to the owners. 

Practically all emergency orders ‘involve’ a “shortage of vehicles” directly or 
indirectly. Consequently every such emergeney order under the proposed 
amendment would invoke the penalty by law 10 days after the order was issued. 
This result must inevitably follow regardless ot whether or not the double rental 
or other charge would have any relation to the particular emergency. For 
example, among others, there are now in effect emergency orders which were 
issued because of the car shortage, (1) authorizing the substitution of refrigerator 
cars for transporting box shooks from Washington and Oregon to California, and 
(2) appointing an agent to control movement of coal to Great Lakes ports. 

tefrigerator cars are subject to mileage charges—-not rent or car hire per day as 

applies to boxcars and other equipment. Presumably if orders like those above 
defined were issued under the proposed amendment, each of them would set in 
motion the 10-day period and thereafter double the amount of rental or other 
charge in effect at the time orders were issued would have to be paid by users of 
“vehicles” to the owners. Most refrigerator cars are privately owned and double 
the mileage charge would be paid by the railroads to the private owners. A 
mileage charge applies only when a car moves and the double mileage charge 
would penalize movement or, stated otherwise, would encourage the holding of 
refrigerator cars or other privately owned cars. 

While the bill apparently is intended to grant the Commission additional power 
over car rental, we believe it would produce a detrimental effect on our present 
emergency authority and therefore should not be enacted into law. In lieu of 
this bill we again recommend the enactment of S. 2350 for the reasons set forth 
in our letter to you of January 17, 1952. 

Respectfully submitted. 

Waiter M. W. Spawn, 
Chairman, Legislative Committee. 
CHARLES D. MABAFFIE. 

Joun L. Roars, 
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STATEMENT OF DEPARTMENT OF CoMMERCE, CHARLES SAWYER, SECRETARY 


S. 2901 would amend section 1, paragraphs (14a) and (15) of the act to (1) 
direct the Commission to consider in its normal-time controls of railroad car 
service various named factors related to desirability of car ownership and encour- 
agement of expeditious handling and prompt return of such equipment, and (2) 
prescribe a doubling of preexisting rates of payments as charges for car usage 
during emergency periods “‘publicly announced by the Commission”’ involving 
shortage of specified rail vehicles in specified areas. The latter proposal is related 
to S. 2350, a more flexible administrative provision, which this Department 
supported in its report of April 8, 1952, subject to suggestion (where not found 
impracticable) of an opportunity for hearing. 

The marked extension of nonemergency administrative provisions over car 
service in the described manner is not believed necessary, in view of the past 
adequacy of the present powers restricting compensation, found in section 1 (14a). 
As matter of general principle, such extension of jurisdiction would not be desir- 
able, unless pressing need were established. This Department considers the 
discretionary approach of 8S. 2350 to emergency shortage conditions far preferable 
to the inflexible formula approach of a proposal such as that of section 2 of 8S. 2901. 
The flat application of the latter might well prove inequitable, unjust to railroads 
originating relatively small percentages of the traffic they haul, or to other special 
classes of carriers, and would preclude judicious balancing of conflicting needs for 
cars, in emergency circumstances. Further, the bill makes no provision, and 
leaves no room, for administrative hearing on any compensation issue for such 
emergency application. We oppose this bill. 


STATEMENT OF CHARLES E, BLAINE & Son, Trarric MANAGERS, PHOENIX, ARIZ, 


S. 2901 proposes lengthy amendments to section 1 (14) (a) and (15) of the act 
in an effort to alleviate the relatively recent and repeated shortage in railroad 
freight cars and other vehicles. As each of you have been a victim of such car 
shortages, it is unnecessary for us to here go into detail. 

Therefore, we recommend that our principals support the purpose of 8. 2901. 





(Nore.—Eldon Martin, general counsel of the Chicago, Burlington 
& Quincy Railroad Co., and representing other railroads, discussed the 
bill, along with S. 1018 and 8S. 2350. His statement will be found in 
the hearings on S. 2350 on April 8. 

(Charles H. Buford testified on S. 2901, S. 1018, and S. 2350, repre- 
senting several railroads; his views will be found in hearings for April 
7 on S. 2350; as will, also, the statement of C. W. Dooling, general 
counsel, Western Pacific Railroad Co., on the same bills.) 
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